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FOREWORD

This report on Intoxicating Liguor Laws in Hawaii and the
Industry has been prepared in response to a legislative request for
a comprehensive review of Hawaii's Intoxicating Liduor Law. It
became evident that some of the more significant guestions to be
considered in a study of Hawaii's intoxicating liguor laws were
centered on or closely related to matters that are basically of an
economic nature, The Legislative Reference Bureau is fortunate in
that Dr. Harold L. Wattel, Dean of the School of Business at Hofstra
University, a recognized authority on the economics of the ligquor
industry, agreed to undertake the conduct of that portion of the study
dealing with economic aspects. Chapters V to XIT are his contribu-
tion.

The report traces the history of liguor and liquor laws and
their administration in Hawail, analyzes the complexities of the
economics of each level of the liguor industry, examines the ligquor
market and what is known of the patterns of liguor consumption,
surveys liquor laws and economic experiences nationally, and con-
cludes with a number of suggestions for legislative consideration
in the format of a suggested reccdification of Hawaii's Intoxicating
Ligquor Law,

Members of the Bureau staff who assisted in the preparation
of the report are Wayne Minami, Annette Mivagi, and as a legislative
intern, Marvin Ching.

Acknowledgment is here made of the generous cooperation in pro-
viding advice and information to the Bureau on the part of ligueor

commissioners, executive secretaries and staff members of the ligquor
commissions, and representatives of the liguor industry.

Ferman 5. Doi
Director

January 1969
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Chapter |

INTOXICATING LIQUOR IN HAWAII,
HISTORICAL DEVELOPMENTS

The Commodity in Hawaii from Cuptain Cook
through Prohibition and Repeal

The use of intoxicating liquor and the events, pubklic attitudes,
and laws associated with this unique commodity in Hawaiil have cor-
responded closely and at times synchronized with parallel processes
and developments on the United States mainland. Even as distilled
spirits were originally introduced into North America by the immigrant
colonists,l the Europeans and Americans who first came to Hawail ini-
tiated the Hawaiians into the use of alcocholic liguocrs and taught them
the art of distillation.

When the Hawaiian Islands were discovered by Captain James Coock
in 1778, the only beverages used by Hawailans were water, coconut
milk and 'awa.? ‘Awa had played an important part in the Hawaiian
culture. It was a sacred drink for purposes of communal ceremonies,
of ferings and as a symbol of worship; it was a specific in the
Hawalian materia medica, used as a tranguilizer, diuretic, and
stomachic tonic; and as a drink for pleasure, it served the usual
ends of hospitality and sociability. ‘'Awa is described as a narcotic
drink, and it is said to relax the mind, body, and nerves although
over indulgence for a period of time can adversely affect the skin

and eves.

The foreigners who came to Hawaii following Cook's discovery
were as unfamiliar with 'awa, its uses and the surrounding customs,
as they were with other Hawaiian practices and customs. ‘Awa was
gradually displaced as the foreigners plied the Hawaiians with liquor,
then sold it to them, and finally taught them how to distill. ‘Awa
lost its prestige as a sacred offering, for the old religion gave way
tc the efforts of the missionary teachings. TIts prescription for
medicinal purposes was replaced by the acceptance of modern medicines.
And as a drink for pleasure, the liquors of the haoles proved to be
more potent than the soporific 'awa.

Although the 1842 temperance pledge specifically included the
abjuration of ‘awa,3 neither its cultivation nor consumption was ever
outlawed. In fact, until 19324 it was evidently treated as a lucra-
tive source of revenue, with licensing a reduirement for sellers of

‘awa . 2



INTOXICATING LIQUCOR LAWS IN HAWAII

Their initial legislative treatment of alccholic liquors reflected
the Hawaiian leaders' judgment of the popularity which this foreign
importation had soon acquired. The earliest reported Hawaiian liguor
legislation6 is attributed to Kamehameha I who is said to have pro-
claimed a stringent prohibitory law in 1818, the year before his
death and two years bhefore the arrival of the first company of
missionaries sent by the American Board of Commissioners for Foreign
Missions. According to Kuykendall, the recognized historian of the
Hawaiian Kingdom:

. . Kamehameha IT failed to follow the example of his illustrious
sire and during his brief reign drunkenness became distressingly common
throughout the whole kingdom, but especially unrestrained in the
arincipal towns and_seaports, Honolulu and Lahaina, where foreigners
wate Mmost numerous.

During the regency of the reign of Kamehameha III, the governor
of Maui instituted rigorous enforcement of the prohibitory law with
the result that the islands of Maui, Molokai, and Lanai experienced
a relatively "dry" twelve-year regimen between 1826 and 1838. 1In
the course of the same period on Oahu, and illustrative of the
problems faced by a newly developing law making and law enforcement
system, the governing authorities' approaches toward execution of
liguor legislation vacillated between extreme positions., Although a
prohibition against "retailing ardent spirits at houses for selling
spirits” was included in the enactments of the first formal legisla-
tion by the Hawaiian chiefs,8 at times the liquor traffic was condoned
by granting licenses to sellers in direct opposition to the law. At
other times the licensing of grogshops was digcontinued and a strong
effort was made to suppress the sale of ligquor.

The temperance movement, carrying the endorsement of the New
England missionaries, grew to a potent force in the 1830's and is
credited with providing much of the justification for the liquor laws
included in the penal code of 18352 and for the liquor laws of 1838.
The 1835 penal code consists of five chapters and covers murder and
other degrees of homicide, theft, unlawful sexual intercourse and
divorce, fraud and perjury, and drunkenness and offenses committed
while intoxicated.

Kuykendall describes some of the 1838 liquor legislation:i0

On March 13 . . . the king published at Lahaina & notice to the
"foreigners who keep grog-shops on Oahu,” stating that zt the termina-
tion ¢f the current license period (March 31) the number of liquor
licenses for Oahu would be reduced. "YBut two houses ounly will be lefr
wnere iigquors may be sold, the two houses where billiard-tables are



HISTORICAL DEVELOPMENTS

now kept, but most of the grog-shops are taboo, and must sell no more,"
under penalty of a fine of two thousand dollars or forfeiture of the
house and premises. Just a week later a "law regulating the sale of
ardent spirits" was enacted and promulgated., By this law no restriction
was imposed on the sale of spirits "by the barrel or large cask," but

a license was required for selling at retail.

CT
T ok %

3. Any house having been licensed for retailing spirits, may sell
by the glass, but not by any larger measure; and its doors must be closed
by ten o'clock at night, and all visitors must go away uatil morning.

And on Suaday such house shall not be opened from ten o'clock on Saturday
night until Monday morning.

4, We prohibit drunkenness in the licensed houses.

In accordance with the notice issued beforehand, only two licenses were
granted, instead of twelve or fourtesn as had been the case previously.
Several of the foreigners whose liquor licenses were discontinued
entered a vigorous but imeffectual protest against the action of the
government, which they denounced as "unfair and unjust.”

Other ligquor legislation of 1838 included prohibitions against
distillation in the Islands and against importation of distilled
liquors, and the imposition of a one dollar per gallon duty on imported
wines. Since this was the first Hawaiian import duty, the Hawaiian
customs service originated in the appointment of an inspector of wines
who alsc served as collector of customs for the port of Honolulu.

The prohibitory scheme received mixed reactions. Even foreign
shipmasters were among those who heartily approved of effective pro-
hibition. The Sandwich Island Gazette,l1 organ of the opposition,
objected to the tariff on wines. It editorialized that the law would
be ineffective as a temperance measure and would be an entering wedge
for a general tariff on imports which would hinder trade and retard
development of the Islands. Others, objecting to prohibition only as
applied to the foreigners, who abstained "from indulgence, in excess,
of wines or gpirits" suggested that the Hawailans could be prevented
from drinking alcocholic liguors by levying a duty of a dollar a gallon
on both spiritous liquors and wines.

The import duty on wine was later extended to brandy and other
liguors and became a crucial factor in the Hawaiian Kingdom's foreign
relations, particularly those with France, from 1839 onward for many
years. An underlying conflict between the United States and the
Protestant missionaries, on the one hand, who were first on the scene
in Hawaiil and the later French and their Catholic missionaries, was
frequently crystaliized on issues involving alccholic beverages. The
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forces for and against prohibition and for high as against low
duties on imported liquor represented a religious struggle which
ended in 1859 during the reign of Kamehameha IV with a French~
Hawailian treaty which effectually gquashed the prohibition law and
guaranteed religious freedom in Hawaii.

Prohibition of a selective charactey, in that it applied
only to natives of Hawaii,l? was intermittently enforced during the
pericd of the Hawaiian Kingdom. Such partial prchibitions reflected
the attitudes of the particular reigning monarch. Kamehameha V, a
benevolent despot, wished his subjects to be hardworking and thrifty
and felt that they must be protected from waste and temptation. When
it was proposed that the law against furnishing liquor to native
Hawaiiangs be repealed, he said, "I will never sign the death warrant
of my people,”l3 and the proposal was defeated. However, in 1882
King Kalakaua's government repealed the prohibition thus making it
possible for Hawalians to purchase liquor legally at retail stores
and saloons, a privilege theretofore reserved for haoles.1%

The 1882 pattern of intoxicating liguor legislation remained in
force, with but few amendments, throughout the final days of the
Kingdom, the brief period of the Republic, and the first years of
the Territory.15 The Organic actl® of 1900, which created the
Territory of Hawaii, provided in section 55, dealing with the legis=-
lative powers delegated to the Territory, "nor shall spiritous or
intoxicating liguors be sold except under such rules and restrictions
as the Territorial legislature shall provide". 1In 1907, just two
vears after the territorial legislature passed the first county
government act in Hawaii, Act 119 was enacted as a comprehensive
revigion and recodification of Hawaii's intoxicating liguor laws.
This Act, providing for "county boards of license commissioners',
appointed by the governor, constituted a significant change in govern-
ment organizaticn, for prior to that time, jurisdiction over intoxi-
cating ligquor laws was vested in the treasurer for the territorial
government and the minister of the interior for the Hawaiian Kingdom.

The national prohibition movement, led by the Anti-Salcon League,
did not omit special attention to Hawali in the campaign which was to
culminate in 191917 with federal constitutional prohibition. In 1910
there had been considerable debate over prohibition in Hawaii, but
the demand for such legislation was confined almost exclusively to
the i@aque.la In that vear a bill providing for prohibition in the
Islands by act of Congress was dropped when numerous Hawalian organiza-
tions pxotested,lg Congress then contented itself with referring the
subject to the Hawailian people by providing for s special election
on §x0hiﬁiti@m.2§ The vote was against prohibltion by a majority of
over three to one.

4



HISTORICAL DEVELOPMENTS

Congress imposed prohibition in Hawaii in 1918, about a year
and a half before the Eighteenth Amendment became effective, as a war
measure.22 Then, in 1921 in an act supplemental to the National
Prohibition Act, the Prchibition Act was specifically applied to
Hawaii, and the territorial courts were given the necessary enforcing
jurisdiction.23 Finally, repeal was extended to Hawaii in 1934 when
Congress repealed all federal liguor prohibition laws to the extent

they were in force in the Territory.24

The last brief period of prohibition in Hawail was instituted by
order of the military government immediately following December 7,
1941. No liguor was sold until February, 1942, and then and through-
out the war years, sales were subject to a controlled plan with strict
rationing in effect. Adult civilians were permitted to purchase
weekly one bottle of distilled spirits, or one case of beer, or five
bottles of wine. The distilled spirits available during those years
were the locally manufactured imitation whiskey, rum, and gin made
from alcohol derived from sugar cane products or pineapple juice.zS

When repeal seemed imminent in the early 1930°'s, the territorial
government faced the problem of enacting legislation that would
establish Hawaii's basic system of intoxicating liguor laws and the
administrative machinery to implement and enforce the laws.

Legislative History of Hawaii’s Intoxicating
Liquor Law Since Repeal

In contemplation of the anticipated repeal of the Eighteenth
Amendment to the United States Constitution, the Hawaii legislature
enacted two liguor bills at the regular session of 1933. 7The legis-
lative committee reports on these measures indicate that the pro-
posals were “"in line with the action being taken by other states and
territories”,?® and that they incorporated the provisions of “the
old ligquor l1aw".27 act 33, which established county liguor commis-
sions and provided for the licensing and regulation of the manufacture
and sale of beers and wine, and Act 197, which provided for the
licensing and regulation of the manufacture and sale of other intoxi-
cating liguors, were, in effect, only stop~gap measures. Approxi-
mately six months after their enactment, they were repealed and
replaced by more comprehensive legislation at the 1933 Special
Session which had been called by Governcr Judd because of the grave
financial crisis in the Territory.28

Act 40, Session Laws of Hawali 1933, Special Ssssion, is the
foundation upon which the scheme of Hawail's present liguor laws rests.

5



INTOXICATING LIQUOR LAWS IN HAWAII

Its purpose was stated in the legislative committee reports as
follows:

Your Committee believes that the sale of liquor in the open under
strict supervision of an independent commission clothed with broad
powers will result in an effective control of this traffic,

and

This Bill has for its purpose a scheme of regulating and con-
trolling the manufacture and sale of intoxicating liguors. It makes
intoxicating liquors veadily available to those who desire to use the
same and yet incorporates most of the regulatory features of the 1907
Act, which Act seemingly afforded a satisfactory scheme of regulation
of the liquor traffic as it existed prior to the advent of prohibitien,

30

The Act's 77 sections, more than half of which remain unchanged
in existing law, and the subseguent amendments and additions, in-
cluding substantive matters pertaining to ligquor tax laws, up through
1967 are here summarized chronologically. For comparative purposes,
the summaries are arranged, insofar as possible, in a manner to
correspond tc the parts of Chapter 159, Revised Laws of Hawaii 1955:
General Provisions; Liguor Commissiong; Licenses and Permits, General
Provisions; Procedure for Obtaining License; Duties of and Super-
vision Over Licensee; Revocation of License; and General Viclations
and Prosecutions; plus the Liquor Tax.

Session Laws, Special Session 1933
Act 40:

General Provisions. The Act provides a few rules for statutory
construction, definitions of 23 terms and a list of classes of excepted
articles, containing alcchol or liguor, which may be manufactured or
sold without being subject to the intoxicating ligquor law. The sale
and manufacture of liguor is declared lawful only if done pursuant to

a license.

Liguor Commissions. The intoxicating ligueor law is administered
by four county liguor commissions each consisting of three members
appointed by the governor. The members of the commissions serve
three-vear terms and are compensated on a per diem basis of $10 a
day for service on ¢fficial duties, plus necessary travel and other
incidental expenses. Each commission has a staff consisting of a
secretary, one or more inspectors, and clerical em@loyees.3 The com-
missions are reduired to submit an annual report to the governor,

6



HISTORICAL DEVELOPMENTS

including a statement of account which the county auditor must
examine and report on.

A liguor commission fund is created in the treasury of each
county into which all fees and other monies received by the commis-
sion are paid and out of which all expenses of the commission are
paid. Excess receipts are paid into the general fund of the county.

The commissions are vested with many powers and a broad, dis-
cretionary jurisdiction., They are authorized to issue all licenses
for the sale and manufacture of liquor; revoke or suspend licenses
or reprimand licensees for violations; generally control, supervise,
and regulate the sale and manufacture of liquor; promulgate rules and
regulations which have the force and effect of law; limit the number
of licenses in the county or in a locality in the county:; fix the
hours during which licensed premises may be open for the transaction
of business; prescribe the forms to be used by licensees for keeping
records pertaining to their business; and hear and determine complaints
against any licensee, with most of the powers of a circuit judge at
chambers. In addition, the commissions are given subpoena powers and
a general right of inspection which extends to the right of access
to any part of a licensee's premises at any time, without notice and
without any search warrant or other legal process.

Licenses and Permits, General Provisions. Eight classes of
licenses are established as follows:

Class I. Manufacturers', consisting of five kinds, beer,
wine, wine manufactured from grapes or other
fruits grown in the Territory, alcohol, and
other specified liguors.

Class 2. Wholesale dealers', consisting of four kinds,
general, beer, wine, and alcohol.

Class 3. Retail dealers', consisting of four kinds,
general, beer, wine, and alcohol.

Class 4. Hotel, consisting of three kinds, general, beer,
and wine,

Class 5. Restaurant, consisting of three kinds, general,
beer, and wine.

Class 6. Club, consisting of one kind only, general.
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Class 7. Vessel, consisting of one kind only, general.

Class 8. Special, for the sale of beer and wine for a
period not to exceed three days, by the glass
only.

In addition to the eight prescribed classes of licenses, special
privilege permits may be granted, under certain conditions, to the
holder of a hotel or restaurant license to sell liguor otherwise than
with meals.

The schedule of fees for the several classes and kinds of
licenses ranges from $480 to $6.

Other provisions impose conditions on licenses generally and
special conditions on certain licenses, regulate sales of alcchol,
provide for transfer of licenses, prohibit "tied house"32 activities
of manufacturers and wholesale dealers, and regulate advertising
on licensed premises.

Four categories of disqualification for a ligquor license are
established: (1} to a minor, a person convicted of a felony and not
pardoned, or any person not deemed by the commission a f£it and proper
perscen to have a license: (2) to a corporation if any of its officers
or directors would be disqualified under item (1) individually; (3)
to an applicant who does not have a certificate of tax clearance;
and (4) to an applicant whose liguor license was revoked within the
two~year period prior to the date of application.

Procedure for Obtaining License. No liguor license may be issued
until after the premises upon which the business is to be conducted
have passed an inspection, and no license may be issued or renewed
except after the holding of a public hearing. The process of obtain-
ing a license involves eight steps: (1) filing with the commission
an application containing prescribed information; (2) referral of
the application to an inspector for investigation; (3} the inspector's
report to the commission containing prescribed information and the
inspector's recommendation for or against granting the application;

{4} publication, paid for by the applicant, of notice of a public
hearing on the application and filing by the applicant of affidavits
of notice mailed to & majority of the owners or lessees of real

estate situated within five hundred feet of the premises for which

the license is asked; (5) filing of protests against granting or
renewal of the license by any registered voter for the precinct

within which is located the premises for which the license is asked

or by any owner or lessee of real estate gituated within five hundred

8
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feet of the premises; (6) holding the hearing at which the commission
considers the application and decides either to grant or refuse

the application; (7) petitioning for rehearing by any person affected
by the commission’s decision, to be granted at the discretion of the
commission; and (8) granting of a renewal of the existing license
under the same procedure, generally, as for an original application,

Duties of and Supervision Over Licensee. A licensee's duties
include posting of his license on the licensed premises; maintaining
and operating the premises in the manner prescribed by the commission;
manufacturing or selling only pure liquor, unadulterated with noxious,
deleterious, or poisonous substances; labeling every container of ligquor
with prescribed information; delivering samples of liquor to perxsons
properly authorized to secure samples for analysis; and admitting
authorized persons into the premises for inspection and examination

purposes.

The supervisory and enforcing functions of the commission include
authority to take samples of liguor for analysis, to enter any licensed
premise for inspection, and to arrest any licensee for violation of
any provision of the Act.

Detailed provisions on interdiction prohibit the sale of liguor
by any licensee to a person against whom a court has entered an order
of interdiction on a finding that he is not a fit and proper person
to be permitted to consume liguor.

Among the many prohibitions listed are consumption of liquor on
a public highway; sale or delivery of liguor on Sundays or election
days; sale or furnishing by a licensee of liquor to a minor, a person
under the influence of liquor, a person known to be addicted to the
excessive use of intoxicating liquor, or to an interdicted person;
consumption of ligquor on licensed premises except as permitted by the
terms of the license; permitting a person under the influence of liquor
or an interdicted or disorderly person to remain on the licensed
premises; employment of a minor under the age of eighteen in or about
licensed premises where liguor is consumed; failure to prevent or sup-
press violent, guarrelsome, disorderly, lewd, immoral, or unlawful
conduct on the premises; acceptance of certain goods, such as wearing
apparel, tools, household furniture, or implements of trade in payment
for liguor; and auction sales of liguor.

Other sections provide that there can be no legal action to re-
cover debis based on the sale of liguor for credit except by a
 licensee and that it is a misdemeanor for intoxicated persons to
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and disposition of liguor and other property; and rules applicable
to arrest.

Session Laws of 1935
Act 105:

General Provisions. The definition of "club" is amended to
restrict it to organizations in existence at least two years prior
to application for a license, and the importation of ligquor for
purposes of resale within the Territory is prohibited, except by
licensed wholesalers or manufacturers.

Liguor Commissions. A celling is placed on the per diem
compensation of members of the liguor commissions, $100 a month for
the city and county of Honolulu and $70 a month for the other counties.
The powers of liguor inspectors are clarified, and they are granted,
within the scope of their duties, police powers. A provision making
the power, authority, and discretion of the commission final, non-
reviewable and nonappealable is deleted.

Licenses and Permits, General Provisions. The definitions of
certain classeg of licenses are amended, and three new classes are
added, agents', dispensers' and tavern. Hotel, restaurant, and
dispensers' licenses are divided into additional classes based on
distances from different classes of post offices. License fees are
adjusted, with a new range cof from $12 to $840.

Procedure for Obtaining License. The commission is authorized to
hold a preliminary hearing upon any application and deny the applica-
tion at the preliminary hearing. In the case of renewals, the appli~-
cant need not send the notice to surrounding real estate owners or
lessees, but if a renewal is asked for premises at least 25 per cent
larger in area than the original licensed premises, the application
For renewal will be considered an original application.

Duties of and Supervision Over Licensee. The interdiction pro-
visions are repealed. The prohibition against sales and deliveries
of liquor on Sundays or election days is amended to authorize the
commission to permit the sale of beer by tavern licensees and the
delivery of draught beer. The provision relating to the employment
of minors under eighteen is amended to prohibit their employment on
licensed premises only in serving or assisting in serving liguor.
Additional prohibitions proscribe the employment of women and the
furnishing ¢f amusement features on any premises operated under a

11
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dispenser’'s license and relate to identifying notices of the brand
of draught beer sold by licenseses,

Session Laws of 1937

Act 211:

General Provisicons. The term "club" is again redefined to in-
clude descriptions of a2 club's coperaticons, and the prohibilition against
importation of liquor by anvone except a licensed wholesaler or manu-
facturer is extended to cover all importations and not just those for
the purposes of resale within the Territory.

Liguor Commissions. The county residence reguiremsent for members
of the liguor commissions is increased from one vear to three years,
and the numbers and terms of the members of the Honolulu commission
are increased from three to five members and from three to five years.
Not more than a majority of the members of any commission may be of
one political party, nor may any member serve as an officer or com=-
mittee member of a political party organization cr be a candidate for
election to a public office. Commisgsion employees, aside from voting,
may not support, advocate, or aid in the election or defeat of any
candidate for public office, on the penalty of summary dismissal.

The Jjurisdiction and powers of the commissions are extended to cover
the importation of liguor and the prescription of the terms, conditions,
and circumstances under which persons, or any c<lass of persons, may

be employed by holders of dispensers' licenses. The hours for sales

by manufacturers and wholesalers are limited by providing for no

sales after & p.m., except cn Saturdavs and heolidays when no sales

are permitted after 7:30 p.m.

Licenses and Permits, General Provisions. A new c¢lassification
of licenses is established as follows:

Class 1. HManufacturers!, consisting of five kinds, beer,
wine, wine manufactured {from grapes or other
frulits grown in the Territory, alcchol, and othsr
specifiec liguor.

Class 2. Agents', consisting of one kind only, genesral, and
authorized to sell only as an agent of manufacturers
and only to persons holding whelesale dealers'
licenses.

12
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Class 3. Wholesale dealers', consisting of three kinds,
general, beer and wine, and alcohol.

Clags 4. Retail dealers', consisting of three kinds,
general, beer and wine, and alcohol.

Class 5. Dispensers',6 consisting of three kinds, general,
beer and wine, and beer.

Class 6. Club, consisting of one kind only, general.
Class 7. Vessel, consisting of one kind only, general.

Class 8. Special, for the sale cof beer for a period not
to exceed three days, by the glass only.

Under the new classification, the special privilege permits are
discarded under which certain licensees could dispense ligquor without
meals, and the distinction is removed between licenses requiring the
serving of a meal with liguor and those allowing the dispensing of
ligquor without service of meals. Manufacturers are prohibited from
having any interest in the license or premises of any other licensee.
Wholesalers' orders which have been soclicited in a county other than
where their license is located can be filled only by direct shipment
from the county where the license is held or from outside the Terri-

tory.

The fees for the various classes and kinds of licenses are in-
creased, ranging from $12 to $900. The fees for dispensers' licenses
outside the district of Honolulu are set at half the amount fixed for
Honolulu, except that in areas where within a radius of two miles
there is a population of fewer than one thousand, the fees for
dispensers' licenses are set at one-third of the Honolulu fees.

Consistent with the 1937 enactment of unfair practices legisla-
tion,33 retail dealers are prchibited from selling liguor at prices
less than the locally prevailing retail prices, and wholesalers are
reguired to invoice the vendee's license number on all wholesale

sales,

Additiconal controls circumscribe the nature of advertisements on
licensed premises if they are visible from the street.

Procedure for Obtaining License. A new provisien gives the com-
mission discretionary power to permit the reduction or increase, if
the increase is not in excess of 235 per cent, in the area of any
licensed premises.

13
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Duties of and Supervision Over Licensee. The prohibition against
sales of liduor on Sundays or electicn days is again amended to author-
ize the commission to permit sales by clubs and dispensers. Other new
prohibitions are added against selling or furnishing liguor for con-
sumption in a vehicle on the licensed premises, against selling or
service of liguor by any minor on licensed premises, and against
giving liquor as a prize at public places.

Session Laws of 1939
Aot T71:

Licenses and Permits, General Provisions. This A¢t amends the
clagsification of licenses to authorize manufacturersg and wholesale
dealers to sell draught beer to individuals for private use and
consumption.

Act 205.

Licenses and Permits, General Provisions. Wholesalers are
permitted to sell ligquor to post exchanges, ships service stores,
army and navy officers' clubs, or like organizations located on
army and navy reservations and to any vessel other than vessels
performing a regular water transportation passenger service between
any two or more ports in the Territory. Another license class is
established for additional vessel licenses, primarily for foreign
vegseis, at a fee of $5 per day. The importation of ligquor without
a license is permitted by religious organizations for sacramental
purpcses, by certain consular officers of foreign countries, and by
any person entering the Territory in an amount not to exceed one
gallon. Manufacturers and wholesale dealers licensed in one county
are permitted to solicit and take orders for direct shipment of liguor
to other counties through authorized local agents in such other
counties, and provisions are made for the issuance of agents' permits
at a fee of $15 per vear.

Procedure for Obtaining License. The regquirement of a public
hearing for license renewal is eliminated, and procedures are simpli-
fied for renewals and for reguests for permission to increase oOr
decrease the area of licensed premises.

Duties of and Supervision Over Licensee. The law pertaining to
aryest without warrant is amended to authorize an inspector or police
cfficer to assgist a licensee in arresting a patron upen the licensee’s

viclation by the patron cccurs in the presence of the

reguaest 1f 3
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licensee, an inspector, or a police officer.

act 222:

Liguor Tax. Hawaii's first liquor tax following repeal became
effective July 1, 1939. The legislative committee reports on the
tax measure contain statements indicative of legislative intent as
to the justification for the tax and as to the measure of the tax.
House Standing Committee Report No. 30534 states:

Your Committee, after studying the problem of the aeffects of
liquor in relation to the cost of government, feels that the cost of
government is materially increased due to liquor, and that the estab-
lishment of a liquor tax is fair and equitable. Statistics bear out
the fact that the costs of police, institutions and some other branches

of the government have been greatly increased due to liguor.

Senate Standing Committee Report No. 298,3% in amending the im-
position of the tax as originally proposed, states:

The tax proposed to be levied by the bill is a tax of a certain
amount per gallon or per barrel, as the case may be, of the various
types of liquor regardless of the price or value thereof., Your Com-
mittee believes that a fairer basis for taxing the sale and use of
liquor would be to tax the same at a certain percentage of the retail

sale price thereof,

The new tax, administered by the territorial tax commissioner,
is an excise tax of six per cent of the retall price of liguor sold
by a retail dealer, manufacturer, or wholesaler to a purchaser for
consumption and not for resale, a dispenser, club, or vessel owner.
Tax pyramiding is prevented by a specification that the tax shall be
paid only once on the same liguor. The liquor tax revenues constitute

territorial realizations.

Session Laws of 1941
Act 150:

Liguor Commissions. The Act authorizes inspectors to serve
subpoenas issued by the commission and provides for witness fees of
$2 a day and twenty cents a mile traveling to a hearing, to be paid
out of commission funds 1if the subpoena is at the direction of the
commission and at the expense of any party if the subpoena is at the
direction of the party. The fees are the same as are paid to witnesses

subpoenaed to testify before a circult court.
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Session Laws of 1941, Special Session
Act 79:

Liguor Commissions. The terms of members of all liguor com-
missions are set at three years, thus reducing from five to three
vears the terms of members of the commission for the city and county

£ Honolulu,

ot 41:

Revocation of License. The Act provides for an appeal to the
circuit court judge at chambers from a commission order suspending
or revoking a license. It provides that the appeal does not operate
as a stay to the order appealed from,

This Act became effective on the approval of the legislature
over the governor's veto. The veto massage36 states:

The effect of this bill, should it become law, would be to curtail
the powers of the liquor commissions throughout the Territory and lessen
their control over the liguor traffic, Evervone recognizes that the
liquor business, though legitimate, must be strictly controlled in the
public interest. Any lessening of this control might prove disastrous
to the community welfare, particularly in a community like Honolulu
where there are such large numbers of the armed forces of the country
and defense workers.

During an emergency, such as ncw exists, regulation of the ligquor
traffic is always more strict as a course in aid of Natricnal Defense,.
Even now, I am informed, there are bills pending in the Cengress to
prohibit the sale of intoxmicating liquor within five wiles of any army
post where troops arve stationed, Should Hawaii, by law, "let down the
bars' in the matter of the regulation of the liquor traffic, we would
give an added reason for the propesed regulation by the Congress,

We remember the regulastion by Congress of the sale of intowicating
liquors during World War I. The enactment of this bill and others
pending before the Leg ture inte law "liberalizing® the regulation
of the liquor traffic, is but to invite azcticon by the Congress along
lines adopted in 1917,

a
isla
g

The law on this subject, as it now stands, has worked well, has
the support of the public, and in my opinien, should not be changed,

1le



HISTORICAL DEVELOPMENTS

Act B9:

Liguor Commissions. Commission records are made available to the
inspection of the public instead of only to certain government
officials.

Procedure for Obtaining License., A copy of the inspector's
report on an application for a license is reguired to be furnished
to the applicant at least 48 hours before any hearing on the applica-
tion. The procedure for license renewal is further simplified by
providing that a renewal shall be granted upon the filing of an
application, except for good cause.

Dutieg of and Supervision Over Licensege. The prohibition against
sale of liguor to a minor is modified so that such a sale deoes not
constitute a viclation if the licensee was mislead by appearances and
circumstances into honestly believing that the minor was of legal
age, 1f the licensee acted in good faith, and if he can prove that
he acted in good faith. The commission is authorized to suspend the
license of a wholesaler, retailer, dispenser, clup, or vessel for
failure to pay within 45 days of the end of the month of purchase
for liguor purchased from the holder of a manufacturer's, wholesale,
or retail license; and the holder of a manufacturer's, wholesale,
or retail license is required to report the failure of purchasers
to make the timely payment or be subject to suspension of license

also.

Revocation of License., A license may not be suspended or
revoked for a violation, other than conviction at law, based upon
the personal observation of an inspector unless the licensee is given
notice within a week after the alleged violation and given a hearing
not more than ten nor less than five days after the notice.

General Violations and Prosecutions. The offense of a minor
purchasing ligquor is added with a maximum penalty of a $500 fine or
six months imprisonment, or both.

This Act became effective on the approval of the legislature
over the governor's veto. The veto me&sage37 states:

Aside from the objecrions I have urged against the weakening of
the authority of the Liguor Commissions, there are certain specific
objecticns that I wish to call to your attention. I believe that the
law as it now stands, relating to the sale of intoxicating liquor to
minors, should net bs changed., The bill provides a "loop-hole" through
which a licensee selling such would escape punistmaut. He would claim
“honest mistake” in every case and if the commission (or the court if

17
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prosecuted criminally) were in doubt as to the truth of his plea, he
would have to be given the benefit of the doubt., Experience has shown
that the law as it now stands 1s necessary if there is to be any p»unish-
ment for the sale of liquor to minors. It is the majority rule under
such statutes throughout the country. Everyone recognizes the harm

done to immature boys and girls by their use, even in small gquantities,
of intoxicating liquors, Every possible safeguard should be thrown
around them in this regard.

Licensees should not be encouraged to sell to youth on the chance
that they may escape just punishment. If they sell, it should be at
their peril such as is now the law here and in the majority of juris-
dictions.

I do not see the reason or logic in making liquor commissions
collection agents for those who sell liguor to a licensee, who fails
to pay for same, as this bill would do. TIf the purpose of the provision
is to weed out those licensees wno have not sufficient capital to carry
on without resorting to illegal practices, the punishment should be
revocation of the license, not mere suspension, as the bill provides.

. « . (The report of the Attorney General's office states it) has
the effect of preventing the revocation or suspension of licenses .
where the cause of such suspension or revocation is based on the
evidence of the perscnal observation of the liquor inspector
unless notice of the violation charge is given within the time
spacified and a hearing on said charge is had within the time
specified therein., I have had some difficulty in reconciling
this proviso with the next proviso in said (section), which
provides, in effect, that the commission may at any time for

the propsr protection of the public summarily suspended (sic)

a license pending a hearing and decision of the charge. As a
practical matter probably 997 of the causes for a revocation

of the license are discovered by liquor inspectors and conse-
quently thaz proviso proposed by the amnendment would prevent the
summary suspension of a liquor license, as provided in the last
provisc of (the section), where the cause of the suspension was
based on the personal observation of the inspector., If this
result is intended by the bill then the last provisc should

have been repealed. As the bill now stands there is some in-
consistency between the two proviscs indicated.

In counclusion, permit me Te say that I have had more protests
against the enactment of (this bill) into law than have been made to
any other bill before me during my incumbency of the office of Governor
of the Territory. These protests come from all classes and particularly
from those orvganizations which are interested in the youth problems of
the Territory.

I believe that public opimion in this community, not only does ast

suppoert the enactment of this bill, but is definitely opposed fo its
bacoming law.
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Session Laws of 1943
Act 86:

General Provisions. This Act exempts from the provisions of the
state intoxicating liguor laws recreational establishments and clubs
operated for members of the armed forces and their guests under super-
vision of military or naval authorities and permits the sale of ligquor
to dispengers located in the Hawall National Park operating with the
permission of the United States. The Act expired July 1, 1947, on
the expiration of the Hawaii Defense Act .38

Session Laws of 1945
Act 144:
General Provisions. The reguirement that a club must be in

existence for two yeare before applyving for a liguor license is
amended by decreasing the time to one year.

Act 52:

Revocation of License. The right of appeal from orders of
license suspension or revocation by the ligquor commission is extended
to such orders of the director of liguor control as to licenses
issued under the provisions of the Hawaii Defense Act Rule No. 55.

Act 217:

Procedure for Obtaining License. The requirement 1s removed
that liguor inspectors include in their reports on applications for
licenses, recommendations for or against granting an application and
reasons therefor.

Session Laws of 1947

Act 148:

Licenses and Permits, General Provisions. Wholesale dealers are
authorized to sell liguor to aviation companies engaged in trans-
pacific flight for use on aircraft outside the jurisdiction of the

Territory.
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Duties of and Supervigion Qver Licensee., The reguirement of
payment by a wholesale, retail, dispenser, club, or vessel licensee
for liguor within 45 days after the end of the month of purchase from
a manufacturer, wholesale, or retail licensee 1s amended to reguire
only the payment of the liguor tax within twenty days after the end
of the month of a purchase by a retail, dispenser, club, or vessel
licensee from a manufacturer or wholesaler.

Act 111:

Liquoy Tax. A comprehensive taxation and revenus apportioning
measure increases the excise tax of liquor from six to eight per cent
based on the retail price., The liguor tax law is also clarified to
provide that a wholesaler selling to a retail dealer must pay the
tax and collect it from the purchaser asg 1z <¢learly the case on sales
by wholesalers to dispensers, cliubs, and vessel owners.

Session Laws of 1949
Act 147:

General Provisions. Consumption of liguor on unlicensed premises,
such as restaurants and bottle c¢lubs, is restricted to those hours
during which licensed premises may be open for business and is made
subject to prohibitions against consumption of liguor by minors,
persons under the influence of ligquor, disorderly personsg, and the
like.

Act 301:

Licenses and Permits, General Provigicns. The liguor commissions,
within their respective jurisdictions, are authorized to make vules
and regulations to prohibit or regulate the sale of liguor in viocla-
tion of a fair trade contract and tc prohibit the sale of liguor,
with certain exceptions, except pursuant to falr trade contracts.
These provisicns, according to House Standing Committes Report No.
705,39 are "to stabilize liquor prices by placing the liguor trade
under the so-called Fair Trade Practices Act . . . eliminate the
necessity of Rule 31 . . . relative to 'prevailing price rule' (which
had) proved to be complicated, cumbersome, and full of red tape."

The "prevalling price rule" had besn necessary to implement the pre-
Act 301 provision which prohibited the sale of liguor by retail
dealers at prices “less than the lcocally prevailling retail price”.
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Act 301 also provides additional procedures for inspection in
case of license transfers and removes the restriction on external
advertising at licensed premises which had limited sign content to
the name of the establishment, type of license, and display of
merchandise sold under the license.

Act 352:

Licenses and Permits, General Provisions. Tax clearances are
regquired before issuance or renewal of liguor licenses.

Act 314:

Revocation of License. Penalties in the form of fines, as well
as license revocation or suspension, are authorized; however, a liguor
commission is prohibited from imposing on a licensee both a fine and
a revocation or suspension. The maximum fine authorized is $500.

Act 343:

Liguor Tax. The ligquor tax is amended from eight per cent based
on the retail price to twelve per cent based on the wholesale price.

Session Laws of 1951
Act 223:

General Provisions. The terms "addicted to the excessive use of
intoxicating liguor"” and "minor" are defined.

Licenses and Permits, General Provisions. Transfers of licenses
within a vear of original issuance are prohibited unless good cause
is shown to the satisfaction of the liguor commission.

Liguor price posting is reguired of manufacturers, rectifiers, and
wholesalers, applicable to all liquor sold or distributed by them to
licensees within the Territory.

Procedure for Obtaining License. A $25 filing fee is imposed
on applicants for a license or transfer of a license. In certain
cases, applicants who have been refused a license may reapply after
ninety days instead of having to wait one year after the refusal.
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Duties of and Supervision Over Licensee. The prohibition
against a licensee selling or furnishing liquor to a person addicted
to the excessive use of intoxicating ligquor is clarified by limiting
the prcohibition to cases where the licensee knows that the person is
so addicted.

Tie-in sales of ligquor and merchandise and direct or indirect
gifts or prizes of ligquor by licensees are prohibited.

Revocation of License. The sale of liquor without a license is
provided for in certain cases arising because a license has been
revoked or cancelled; the liguor has been acquired by a bank, trust
company, or financial institution in the ordinary course of its
business; of the licensee's death; of damaged containers acguired
by certain insurers; and of foreclosure proceedings.

Act 280;

Revocation of License. Orders of liquor commissions imposing
fines are made appealable to the circuit judge in the same manner as
appeals from orders suspending or revoking licenses, except that
the appeal from imposition of & fine operates as a stay of the
order appealed from.

Act 284:

Ligquor Tax. A temporary one-year exemption from the liquor tax
is granted for sales of intoxicating liguor to agencies and instru-
mentalities of the United States with a provision that the exemption
will extend an additional year if the governor declares by proclama-
tion that the loss of revenue does not substantially affect the
financial condition of the Territory.40

Session Laws of 1953
Act 183:

Liquor Tax. The tax exemption granted by Act 284, Session Laws
of Hawaii 1951, for sales of intoxicating liguor to federal agencies
and instrumentalities is extended an additional year with a provision
that the exempticn will extend one more year if the governor declares
by proclamation that the loss of revenue does not substantially
affect the financial coeonditicon of the Territory.
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Session Laws of 1955
Act 34

Licenses and Permits, General Provisions. "Fair trading" of
intoxicating liquor is significantly strengthened to prevent retail
liguor dealers from selling branded ligquor at a price below the
established minimum price. Schedules of minimum consumer resale
prices are to be filed with the liquor commissions by licensed manu-
facturers or wholesalers before any liguor bearing a brand or pro-
ducer’'s name can be sold. The information required in the schedules
is specifically set forth, and it is emphasized that the prices of
the schedules will be uniform throughout the Territory.

The first schedules of minimum consumer retail prices are to be
filed within 45 days after the approval of the Act on a date to be
fixed by the commissions, but not later than the first day of the
following month. New schedules or amendments to o0ld schedules are
to be filed on or Dbefore the fifteenth day of the month prior to
their becoming effective on the first day of the following month.
Within ten days of the filing of the schedules, the commigsions are
to make them available for public inspection and a list of the
prevailing minimum consumer retail prices is to be prominently dis-
played where the sales are made at licensed retail liguor establish-
ments.,

It is also provided that no licensed retailer is to sell liguor
at less than the prevailling minimum consumer resale price except when
special permissicn is granted by the liguor commission. The com=~
missions are authorized to promulgate rules to carry out the purposes
of the Act, to permit withdrawals, amendments, or modifications of
price schedules, to permit gales at less than the minimum cconsumer
resale price of liguor which has been damaged, deteriocrated, or to
close out a brand, and to permit the sale of unlisted liquor under
certain circumstances. Provision is made for enforcement of the Act
by authorizing the liguor commissions to suspend a license for ten
days for the first offense, thirty days for the second offense, and
to suspend, cancel, or revoke a license on the third offense.

Act 2063:

Licenses and Permits, General Provigions. A new class of license
is established for cabarets for on-premises consumption of intoxicating
liguor. The license is limited to premises where food is served,
facilities for dancing by patrons are provided, including a dance
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floor and an orchestra of ncot less than three members, and profes-
sional entertainment is provided for patrons. All cabarets may be
open for business until 3 a.m. throughout the week. The cabaret
annual license fee 1is set at $420 or three-~fourths of cone per cent
of gross sales, whichever is larger, but not to exceed $1,500.
Smaller fees for cabarets outside of Honolulu are authorized under
the same terms as for dispensers.

Otheyr license fees are alsc adjusted upward.

Act 214:

Liguor Teax. The tax exemption for sales of intoxicating liguor
to agencies and instrumentalities of the United States is continued

and made effective until repealed.

Session Laws of 1957
Act 321

Licenses and Permits, General Provisions. The liguor commissions
on the Neighbor Islands are authorized to increase the minimum fees
for dispenser and cabaret licenses, with the approval of the governor,
if necessary to meet the commission's operational costs and expenses.
The increases may not exceed the minimum fees for the licenses in
Honolulu. License feeg for cabarets in Honolulu are increased in
addition to increased fees for manufacturer or wholegale solicitors.

Corporate licensees are reguired to notify the liguer commissgion
of any change in ownership of capital stock invelving 25 per cent or
more of the stock, or if the change in ownership of any number of
shares results in the transferee becoming the owner of 25 per cent
or more of the outstanding capital. A license can be revoked or
suspended if a felon, a minor, or any other person not fit to hold
a liguor license owns 25 per cent or more of the outstanding capital
stock of a corporate licensee.

Procedure for COktaining License. Corporations are reguired in
their applications for liguor licenses to name all stockholders
owning 25 per cent or more of their outstanding capital stock. IFf
any such stockholder is not a person £it to hold a liguor license
individually, the applicztion will ke deniesd.
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Liguor commissions are allowed fifteen days, instead of ten
days, within which to decide after public hearings on applications
for licenses.

Revocation of License. The procedure on revocation or suspension
of a liguor license is amended to (a) require that whenever a liquor
commission proposes to take action against a licenses bhecause of a
violation based on the personal observation of an inspector, written
notice of the alleged violation must be given to the licensee within
ten days after its occurrence, instead of within one week; {b) require
that testimony taken at hearings in proceedings to revoke or suspend
a license or assess a fine against a licensee be under oath, recorded
stenographically, or by machine, and that certified copies of the
transcript or record be furnished to the licensee upon his reguest
and at his expense; and {c) provide that if the holder of a license
cannot be found, service of a notice of hearing or order of the
commission may be made by leaving a certified copy at his home, or
by posting a certified copy at his licensed premises and sending
another copy by registered mail to his home, instead of the former
reguirement that the notice ¢r order must be served upon the holder
of the license in person within one week after the alleged violation

occurrad.,

Gen=aral Violations and Prosecutions. The liguor commissions
are authcrized to employ and pay for attorneys to represent inspectors
and other commission employees in criminal proceedings 1if the emplovees
are prosecuted for acts done in the performance of their duties.
County attorneys are directed to represent the employees in civil
actions. 'The commissions are given the responsibility of determining
whether their employees acted in the performance of their duties.

Act 293:

Licenses and Permits, General Provisions. New dispenser and
cabaret licenses are prohibited for premises situated within five
hundred feet of a church or school building.

Act 274

Duties of and Supervision Over Licensee. The prohibition against
consumption of liguor on public highways is extended to public side-
walks.
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Act 164:

General Violations and Prosecutions. A new misdemeanor is
enacted, the purchase of liguor by an adult for the consumption or
use of a minor. The maximum penalty is a $500 fine or six months

imprisonment, or both.

Session Laws of 1957, Special Session
Act 1:

Liguor Tax. The excise tax on ligquor ig increased from 12 to
16 per cent of the whcolesale price.

Session Laws of 1959
Act 100:

Licenses and Permits, General Provisions. Applications for
partnership licenses are required to be signed by a majority of the
general partners of the partnership, instead of by a majority of the
members of the partnership.

Act 207:

Revocation of License. A trustee in bankruptcy, assignee, or
executor or administrator of a licensee is permitted to exercise the
license for the purpose of closing the affairs of the estate for a
period of 45 days, instead of only for 21 days.

Session Laws of 1960
Act 26:

Liquox Tax. five-year liguor tax exemption is granted for ti
root okolehao distilled in the State.4l
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Session Laws of 1961

Act 91:

General Provisions. The definition of "sell” or "to sell" is
amended specifically to include delivery of liquor by a licensee's
vehicle or the vehicle of a licensee's agent as "delivery for value”.

Act 92:

Liquor Commissions. The liquor commissions are authorized to
regulate the hours of business for manufacturers and wholesalers of
liguor to the same extent as for other licensees.

Act 89:

Licenses and Permits, General Provisions. The restriction on
retail dealers which limited them to retail sale of liguor in original
packages in guantities of legs than five gallons at one time is
removed; so these licensees are authorized to sell liquor in original
packages without limitation as to quantity.

Act 90:

Licenses and Permits, General Provigions. In the authorization
of special three-day beer licenses, the requirement is removed that
sales under such licenses must be by the glass only.

Session Laws of 1963

Act 50:

General Provisions. The use of the terms "Hawaii', "Hawaiian",
and "Alcha State" in connection with labeling, designating, or selling
liguer is prohibited unless the liguor is wholly manufactured in the
State. The use of the terms "Hawaili Rum" and “Hawaiian Rum® in
connection with labeling, designating, or selling rum is preohibited
unless the rum has been aged at least two years from the date of
digtillation.
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hAct 78:

Liguor Commissions. The liguor commissions are reguired to
deposit fees and other monies collected by them into their respective
county general funds, thereby abolishing the special county liguor
commission funds. The expenses cof the commissions are made payvable
out of their respective county general funds,

Act 172:

Liguor Commissions. The power to appoint members of the county
liguor commissions is transferred from the State to the counties,
and the commissions are re-established under county regulatory and
fiscal control. The commissions consist of five members each,
appointed and removable by the elected executive head of the county
with the advice and consent of the county legislative body. Con-~
mission members are appointed for five-year terms, designate their
own chairman, and are allowed expenses plus compensatilon for services
at the rate of $10 per day, up to $100 per month. Qualifications
include United States citizenship and three-vear county residence.
Disgualifications include interest in the liguor businesgs, identifica-
tion with prohibition interests, holding an elected state or county
office, or being a candidate for state or county elected office.
A1l emplcoyees of the commissions are transferred from state to county
employvment.

Session Laws of 1965
Act 31:

Liguor Commissions. The power to set liguor license fees, terms
of licenses, and payment reguirements is transferred from the Stats
to the several liguor commissions within their respective jurisdic-
tions, except in the case of sclicitors’ and representatives' pesrmits.

EBot 96

Liguor Commissicons. The intexicating liguor law iz amended o
achieve greater compliance with the Hawaii Administrative Procedure
Act, Chapter E&C, Revised Laws of Hawaii 1955,
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Act 121:

Licenses and Permits, General Provisions. The prohibitions
against issuing a dispenser or cabaret license for premises situated
within five hundred feet of a church or school building is removed.

Act 181:

Licenses and Permits, General Provisions. The issuance or
renewal of agents'® licenses is terminated.

Act 258:

Procedure for Obtaining License. The notice required to be
mailed to surrounding property owners and lessees in connection
with an application for a license is authorized to be made by
certified mail with return receipt requested or, by certified mail
with return receipt requested and with delivery to addressee only,
as well as by registered mail.

Act 94:

Duties of and Supexrvision COver License. The labeling prescrip-
tions for liguor manufacturers are amended to permit the use of a
registered trade name in lieu of the name of the manufacturer and to
delete the reguirement of stating the date of manufacture.

Act 155;

Liquor Tax. The liguor tax is increased from 16 to 20 per cent
of wholesale value.

Session Laws of 1966
Act 28:

Liguor Tax. It is clarified that income from the sale of
liquor to persons or carriers in interstate or foreign commerce,
intended for consumption ocut-~of-gtate, is exempt for general excise
and consumption tax purposes.
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Session Laws of 1967
Act 104:

Liguor Commissions. The fees paid to witnesses subpoenaed to
tegstify at liguor commission hearings are increased and made the
same as fees for witnesses at circuit court or grand Jjury criminal

cases.

Act 127:

Ligquor Commissions. The compensation for the members of the
liguoxr commission in any county with a peopulation in excess of
100,000 is increased from $10 a day with a maximum of $100 a month to
$35 a day with a maximum of $350 a month for the chairman, and to $25
a day with a maximum of $250 a month for the other members.

Act 171:

Liguor Commissions. The reporting pericd for the annual report
of the liguor commission to the elected executive head of the county
is changed from a calendar year basis to a fiscal year basis,

Act 105:

Licenses and Permits, General Provisions. A temporary, conditional
license iz authorized to be granted to an applicant for a permanent
license who takes over premises operated at least one year previously
under a permanent license which has been surrendered.

Act 119:

Licenses and Permits, General Provisions. The transfer of a
license held by 2 partnership to the remaining partners in case of
the death or withdrawal of a partner is permitted without the publica-
tion of neotice and public hearing required in cther license transfers.

Licenses and Permits, General Provisions. The special three-day
beer class of license i1s changed to a one~day license consisting of
three kinds, general, beeser and wine, and beer.
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Act 62:

Procedure for Obtaining License. The hearing reguirements
applicable to the issuance of a license are not made applicable to
the holdexr of a wholesale general license, a retail general license,
or a dispensers' general license who applies for a different kind of
license within the class of his existing license on the same premises,
or to the holder of a license whose premises have been demolished
and replaced by another building on the same site and who applies
for the same or a lesser class of liguor license.

Act 167:

Procedure for Obtaining License. Applications for renewal of
licenses are authorized without verification by oath. The maximum
penalty for knowingly making a false statement in such an application
is a $500 fine or six months imprisonment, or both.

Act 183:

Duties of and Supervision Over Licensee. The University of
Hawaii is authorized to offer and conduct courses of instruction in
food and beverage control, c¢lub management, and classical food and
beverage management, which include wine tasting, and to allow gualified
students to take the courses even if under twenty years of age.

Act 184:

Duties of and Supervision Over Licensee. An exception is made
in the prohibition against the selling or serving of liguor by a
minor for minors, at individually specified licensed establishments,
enrolled in an approved program of Jjob training and employment for
dining room waiters and waitresses.

Summary

Analysis of the foregoing synopsis of 35 years of liguor legis-
lation in Hawaii reveals certain general characteristics over the
years of the statutory design and direction for alcoholic beverage
control in the States

1. The legislature has vested unusually broad discreticnary
powers in the liguor commissions, and the extent of the grant of
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power and discretion has pertained consistently throughout the history
of the Hawaiil intoxicating liguor law, whether the administrating com-
missions were state or county bodies.

2. In anomolous conjunction with the broad, discreticnary powers
granted by law to the liguor commissions, ancther pattern was estab-
lished in 1933 and since then embroidered upon of providing by statute
for what appear to be minutiae that could be handled administratively,
e.d., specification of the number of members in an orchestra Lo meet
a reguirement for issuance of a cabaret license; specification of the
hours and days for the conduct of the business of selling or deliver-
ing liguor; or specifications for placement and content of signs
in connection with the sale of draught beer.

3. With the exception of a few very significant major changes
reflecting new legislative policies, some of which have larger import
than their effect on the intoxicating liguor laws of the State,
alcoholic beverage control in Hawaii has not deviated in any large
degree from the original 1933 enactment--an attestment, perhaps, to
unusual wisdom of the enactors in having the foresight to legislate
effectively for the future, or, perhaps, to unenlightened complacency
with the status guo. Among the significant major changes that trans-
lated new legislative policies into Hawaii's intoxicating liguor laws
were the establishment of a liguor tax; additions and amendments to
liguor law violations invcelving minors in the constant attempt to
provide sclutions to generally recognized social problems affecting
the youth of the community; extension of the +jurisdiction of the
liguor commissions beyond the control and regulation of the licensed
industry; enactment of "failr trading” legislation, including the
minimum consumer resale price provisiocns; enactment of the Hawaii
Administrative Procedure Act which affects substantially the liguor
commission rule-making, licensing, and hearings procedures; and the
transfer of the liguor commissions from state to county authority
as an element of a "home-rule" program.
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Chapter 1l

ALCOHOLIC BEVERAGE CONTROL~ -
OBJECTIVES, THEORY, VARIETIES

It has become commonplace in alcoholic beverage control litera-
ture to observe that within the United States there are as many
varieties of alcoholic beverage control systems as there are juris-
dictions undertaking to administer them. Each of the systems exhibits
distinctive features in law and in administrative practices. Further-
more, none of the nations of the world is without some measure of
liguor regulation although no two national systems are exactly alike
in detail, a variability directly related to cultural differences in
drinking patterns as much as to differences in governmental structures

and philosophies.l

However many systems of control exist, the state intoxicating
ligquor laws do share certain common elements, and one is the unanimity
in purpose of alccholic beverage control by law. One state study in
the field defines the central and crucial purpose of alcoholic
beverage control legislation as follows:

. - . to minimize and more effectively control the problems commonly

associated in , . ., society with the use of alcoholic beverages, or,
stated in Bositive terms, to promote temperance in the use of alcoholic
beverages.

As indicated in the table below, comparable statements of purpose are
found explicitly set forth in the alcoholic beverage control laws of
half of the states, not in Hawail however.

Even in those states, including Hawaii, where the intoxicating
liguor law does not include an express statement of the purpose of
the legislation, judicial and administrative interpretations and
explanations are in agreement with the proposition that minimization
of problems commonly associated with the use of intoxicating liquor
through statutory systems of control are the principal purpose of
this kind of legislation. 1In addition to the agreement that such
obiectives as promction of temperance and respect for law are to be
achieved by alcoholic beverage control laws, there i1s also apparent
agreement on the method of achieving those okjectives. The method
used in all states rests on an assumption that the problems commonly
assoclated with consumption of alcohol can be controlled and mini-
mized by the regulation of sellers, sales, and conditions of selling.
The relationship in fact between the different aspects of Hawaii's
scheme of control over gales of liguor vis-a-vis the acknowledged
purpose of Hawail's intoxicating liguor laws is presented in some
depth below in chapters nine to twelve.
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ALCOHCLIC BEVERAGE CONTROL

A third element common to the several states' intoxicating
liguor legislation can be added to the unanimity of their purpose
and the agreement on their means of achieving that purpose--with
the exception of Kansas, Mississippi and Oklahoma, state legislatures
enacted their basic alcoholic beverage control statutes soon after
repeal. One study has described the public feelings of the time as

follows:

Repeal was accomplished by the concerted action of civic-minded
people who were to a large extent neither "Wets' nor ''Drys,” but who
deplored the lawlessness, hypocrisy and corruption that impugned the
honor, destroyved the peace and compromised the dignity of their country
during the Prohibition Era. These crusaders for Repeal and their
supporters were not unmindful of the failure of other methods of con-
trol and the contribution te the Prohibition movement made by the
sordid conditions of the pre-Prohibition days. They wanted the vreturn
of those conditions no more than they wanted Prohibitien . . . (they
took steps) intended to make impossible the return of the saloon and
its degrading influence, to prevent the ""tied house' relationship
between manufacturers and retailers, to forestall political corruption,
and to prevent the use of the facilities of the judicial branch of
government as an instrument to frustrate adequate control,3

From these few points of similarity, the state laws took off in
every direction, described as follows by one writer:

Among the other forty-nine states (and minor civic units) can
probably be found surviving versions of all the odd legal devices,
from suburban no-license to state liquor stores, so hopefully creared
in the past. . . . Texas remains a "bottle state" allowing local
option., Virginia forbids sale of hard liquer by the drink, In a
restaurant in Charleston, Scuth Carolina, I recently found that T could
buy a cocktail on Sunday but not wine or beer because, it was explained,
bar sale of wine or beer is illegal on Sunday, whereas hard liquor is
illegal seven days a week. . . . But though no form of public contrel
of booze can ever conceivably make unflawed sense, no control at all would

make still less.

The legal theory supporting governmental powers of control over
the business, use, and traffic in intoxicants is based on the in-
herent police powers. It is frequently said that intoxicating liguor
is sul generis, or, in a class by itself. The unique nature of the
essential commodity might alone merit the label of sul generis; the
fact is that alcocholic beverages, if used to excess, are so0 intoxi-
cating as to present certain sociological, physiclogical, and
behavioral problems which government attempts to alleviate, prevent,
or solve by legislative schemes of alcoholic everage control. The
label becomes doubly applicable for the reason that intoxicating
liguors pear the singular status of twice being the exclusive subject
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of amendments to the federal constitution. The Eighteenth Amendment
made intoxicating liquors illegal;® the Twenty-First Amendment re-
stored their leqaiity.6

The result of ccupling the theory of intoxicating liquor as a
specific object of the police power (the scope of which extends to
whatever affects the peace, good order, morals, health, and general
welfare) with the developed concept of intoxicating liquor as sui
generis produces an almost open-ended grant of authority to the
states. 1In general, a state has the right to prohibit, regulate, or
restrain the use, manufacture, and sale of intoxicating liquors, and
for this purpose, may appoint, and delegate the power to, state
officers or agencies, or may vest in itself or its agency the exclu-
sive right to sell intoxicants.’ 1In particular, courts have ruled
that a state has the right, subject to federal and state constitu-
tional limits and restrictions, to:

--Fix prices at which intoxicating liguor may be sold.

~-Regulate or prohibit traffic in nonintoxicating beverages
which are of such nature as to lend themselves to evasions
of the law as to intoxicating liguor.

--Prohibit or restrict importation of liguor from other
states.

--Authorize divigions of the state toc decide by popular
vote whether or not a prohibitive or restrictive ligquor
law should be in force within their limits.

-~-pProvide for a licensing system for granting, suspension,
and revocation of licenses for the sale of liguor; impose
conditions and restrictions on the granting of the licenses;
establish fees for the licenses:; limit the number of
licenses which may be granted; make it a punishable offense
o sell ligucr without a license.

~--Require permits for the transportation of liguor within
the state.

~-~Set guantitative limits on ligquor sales.
-~Prohibit sales of intoxicating liquor to classes of

persons, such as minors, habitual drunkards, and persons
under the influence of liguor.
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--Forbid sales of ligquor on Sundays, election days, and
other holidavs: restrict sales to certain hours.

~-Provide for inspection of premises of intoxicating
liguor businesses.

--Require posting and display of liguor licenses.

~-~Forbid obstructions that prevent a clear view of the
interior of premises of intoxicating liguor businesses.

-—-Prohibit or restrict the employment or presence of women
and minors on premises where intoxicating liguor is sold.

--Impose a tax on the business of manufacturing or selling
intoxicating liguor, including a reciprocal or retaliatory
tax under which the tax on liquor from other states is
eguivalent to the tax imposed by such other states on
similar imports from the taxing state.

--Prescribe punishment for violations of liquor laws.

~~Authorize search, seizure, and forfeilture of contraband
liguor.

—--Provide for the abatement of, and injunctions against,
intoxicating liguor nuisances.

—~-~Provide for civil damage laws to give certain classes of
persons who sustain injuries from the acts of an intoxi-
cated person a right of action against the person who
sold or gave him the liguor.

—-Authorize political subdivisions to regulate, prohibit,
or restrain the use, manufacture, and sale of intoxicating
1iquor.8

The above illustrative listing of state governmental powers over
intoxicating liguor and the different segments of the liguor industry
stems from two sources of authority, the Twenty-First Amendment to
the United States Constitution and the common law concept of inherent
police powers. The two liguor control systems developed in this
country for the exercise of these powers are known as "monopoly" and
"license” systems. World-wide, there are four different types of
iigquor control systems, each of which contains numerous variations
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within the general type.9 The chisf characteristics of these systems
may be briefly stated as follows:

1. The License System. The license system 1s cne of the
earliest tvpes of liguor control known to the Western world and is
in effect in a majority of the states, including Hawaii. It operates
to select licensees, limit the number of licensed outlets, and impose
other restrictive devices.

2. The Government Control or Monopoly or Authority System.
This systemwas developed in the nineteenth century in the Scandinavian
countries, first in Sweden and later in Norway and Finland, and was
then adopted with variations in the Canadian provinces and in eighteen
American states. It is characterized by the fact that distilled
gspirits, and in some cases other alccholic keverages, are purchased
exclusively by a government department or bureau, and, generally, all
sales for off-premise consumption are made from stores owned and run
by the government ofifice. Usually, sales by the drink, on premises,
may be made by licensees, who, howeveyr, must purchase their liguor
supplies from the government. The government, then, 1s in the whole-
sale and retaill liguor business with profits going to the government
rather than to private enterprise.

3. The Laissez Faire System. The laissez falire system 1s one of
minimum governmental interference with the manufacture, sale, and
congumption of intoxicating ligquor and is found in undeveloped
countries and in certain of the older European countries, such as
Italy, where consumption of low~alcohol beverages is a long-established
drinking customnm.

4. The Prohibition System. The only large areas in the world
today where prohikbition sentiment 1 1l strong are among those
people whose religion incorporates doctrines of prchibition: however,
one writer states:

Scientists who see veies in ﬁV%T?Eth" should
reCurTencs als
5t Prohibi
it i 532
fols} sLis

of

.
o=}

i
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Since the difference between monopoly and license systems 1is
the most significant variation in the United States control systems,
a resume of the chief arguments put forth by proponents of each of
the two systems is presented below. !

In favor of the monopoly system:

1. The state's potential for regulation and control over the
flow and character of business is strengthened since it
enters the field without permitting competition. The
system gives more intimate direction of production,
distribution, and consumption habits than does a system
which relies for its effectiveness upon the issuance
and revocation of licenses.

2. Under a menopoly system, government will enjoy as
revenues profits from the intoxicating lidquor industry
that otherwise are enjoved by a few private persons
or firms. State liguor enterprises are highly profit-
able requiring little fixed plant or eguipment, and
small numbers of emplovees.

3. State lidquor nonopolies facilitate the processes of
law enforcement, e.g., prevent tax evasion.

4. A monopoly system permifts government to regulate condi-
tions prior to the actual sale at the retail level and
to set conditions under which wholesaling activities are
handled, e.g., codes of ethics, advertising, impartial
determination of the number and location of distribution

outlets.

5. A monopoly system permits government to regulate condi-
tions at the point of sale, e.g., choice of kinds of
clients, physical conditions of the premises, guality
of intoxicating lidguors sold, and elimination of pro-
motional activity at the point of sale and price wars.

6. Government in the liguor business is able to sever any
connections hetween that business and such activities as
“tied house" combinations, gambling, racketeering,
prostitution.

A monopoly system lends itself to improved administrative
processes and procedures, rveduction of political inter-
ference and pressure group activities.
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i0.

INTOXICATING LIQUOR LAWS IN HAWAII

A state monopoly system can better protect residential
areas from the liquor traffic, ration ligquor in times
of shortages, and generally achieve the appropriate
compromise between the two positions of prohibition
and the saloon, neither of which is tenable.

The private profit motive ls the chief inciter to evil
in the liguor traffic,

Prices in state stores are lower generally than those
in license states, and the operations of manufacturers
are economic and stabilized since, under the monopoly,
there is only one buyer in the state.

In faver of the license system:

1.

The capitalistic economic structure of the nations
now rests and has always rested on the basis of individual,
competitive, private enterprise.

Monopoly systems may be proper in certain situations,
e.g., in states where there is much "dry" sentiment.

Although monopoly states receive greater direct liguor
revenues than license states, a simple comparison
neglects indirect liguor revenue in license states,
the costs to the states in collecting the revenue, the
costs of doing business as a monopoly, additicnal
employment offered by the liquor industry in license
states.

Although consumer liquor prices may be lower in monopoly
than in license states, consumer service and convenience
are better served in license states.

To the extent that on-premise sales by the drink are
permitted in monopoly states, the monopoly system is

not essentially different than the license systenm at

the retail outlet where potentially more anti-social

cenduct is likely to ogccur.

Undey the license system, liguor law administrators are
able to devote thelr efforts and time to the adminis-
tration and enforcement of the law and need not con-
centrate on business problems.
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ALCOHOLIC BEVERAGE CONTROL

7. State stores under the monopoly system are unable to
provide adequate service, with respect to wine for
purposes of encouraging consumption of a drink of
"moderation", and, with respect to otherintoxicating
liquors, for the purposes of discouraging bootlegging and
bottle refilling.

8. Since repeal, there have been more political scandals in
menopoly states than in license states since in the
former, political interference is accentuated by greater
opportunities for political patronage, bribery, and
corruption.

9. A monopeoly system capitalizes its monopoly status with
attention primarily on the production of revenue; the
undue emphasis on profits detracts from appropriate
emphasis on the social aspects of control.

10. Repeated instances in monopoly states of over-purchasing
and heavy inventories have given rise to suspicion on
the part of the public of corruption and cecllusion
involving public officials and industry representatives.

In connection with the advocacy of the virtues and benefits
of either of the two systems of alccholic beverage control, it
is of interest to note that no state, once having adopted a particular
system, has changed from a monopoly form to a license form, or vice
versa. The gross division of the states into merely monopoly and
license states is a misleading over-simplification; in fact, two
states are classified under both systems. In Mississippi, the
state tax commission and in Wyoming, the liquor commission exercise
a monopoly on the sale of distilled spirits and wine at the wholesale
level while private licenses are issued for retail sales. The remain-
ing states fall into the two main classifications as follows:

License States

Alaska Florida Maryland
Arizona Georgia Massachusetts
Arkansas Hawalii Minnesota
California Iilinois Missouri
Colorado Indiana Nebraska
Connecticut Kansas Nevada
Delaware Kentucky New Jersey
District of Columbia Louisiana New Mexico
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INTOXICATING LIQUOR LAWS IN HAWAII

New York Rhode Island Tennessee
North Dakota South Carclina Texas
Oklahoma South Dakota Wisconsin

Monopoly States

Alabama New Hampshire Utah

Idaho North Caroclina Vermont

Iowa Chio Virginia
Maine Oregon Washington
Michigan Pennsylvania West Virginia
Montana

Elsewhere in this report, differences among state liquor laws,
rules, and administrative practices are pointed out in discussion
of selected issues, e.g., liquor laws regarding minors, licensing,
taxes, fees, resale price maintenance. The two overall characteristics
of state alcoholic beverage control--their gualities of multiformity
and of complexity and detail--~are illustrated further by the following
three tables in which are shown certain areas of the liquor law as
treated in: (1) the monopoly states, (2) the license states, and
(3) all states.
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Table 2

SELECTED TOPICS RETATING TO LIQUCR LAWS - -MONOPOLY STATES

State

Type of
Repail Sales

Kinds of Liquors
Sold by
State Stores

Digtilled Spirits
Containers Stocked

Retail Licensee
Premises Where Sales
by the Drink Permitted

Total Percentage
of Markup and
Taxes Over
Delivered Cost
to the State

Alabama

Idaho

Towa

Maine

Michigan

Misgis

i)

i

heal
el

El

Package and drink;

sale for on-
premise Consump-
rion only in un-

opened % pints and

miniatures

Package and drisk

Package and drink

Package and drink

Packags and drink

Package and devink

Distilled spivits
and wine

Distiiled spirits
and wine

Distilled spirits,
wine (manufac-
turer of native
wine may also
sell at retail
for off-premises
consumptioa),
beer that is

4 per cgent ar
more alcehol

by weight

Distilled spirits
and wine

pistilled apivits
and wine that is
16 per cent or
more alcohal by
volume

All Higuors over
4 per cent alco~
hiel by weight

¥in: Miniature (min-
iatures and ¥ pints
for sale to licensees
for on-premise com-
symption only, except
cn special order).

Max: % gallen.
Min: &/5 piac,
Max: 1 gquart (min-

iateres, % pints,
and gallons on spew
cilal order by
CONSUmEr},

Min: 11 % ounces.

Max: % gallon {any
size o0 special
order by censumer
or licensee},

Min: % pint.

Max: % gallon,
Min: 11 % qunces.
Max: 1 gallom,
Min: fsaiez for
cff~pramises con-

sumption} ¥ pint,

Max: L gallon,

Resort hotels and
clubs outside munici-
paliries, hotels,
clubs, Testaurants
where licensees’
purchases of liquor
4o not exceed 30

per cent of food
supplies purchased,
tailroads, boats

Goif clubs, lake
resorys, and air-
ports outside munieci-
palities, horels,
clabs, restaurants,
railroads, airplanes,
boats {(mro specifica-
tion of kind of
establishment
eligible).

Licensees cutside
mnicipalities,
hotels, clubs,
restaurants, COTmer-
cial establishments,
wotels, railroads,
alrplanes, boats

Licensees outside
minicipalities,
hotels, <lubs,
restadrants where
not prohibited by
local eption, rail-
reads, vessels

Licensees outside
municipalicies, hotels,
ciubsg, restaurants,
railroads, boats,
airplanes (no speci-
fication of kind ef
establishment

eligible)

Resort areas and
cilubs cutgide wuniciw
paliries, hotels,
ciubs, restaurants,
common carriers

(ac specification

of kind of establish-
ment eligible in
resori areas)

67.5

66.5

50.9

63.5

33.7

(wholesale)



Table 2 f{continued)

Total Percentage
of Marikup and

Kinds of Liguors Retall Licensee Texes Quer
Type of Sold by Distilled Spirits Premises Where Sales Delivered Cost
State Retail Bales State Stores Containers Stocked by the Drink Permitted te the State
Montana Package and drink Distilled spirirs, Mia: % pint. Licensees outside 60.5

municipalities, hotels,
clubg, restaurants,
ratlreads {no speci-
fication of wind of

wing and beer that
s 4 per cent or
more aleohel by

Max: % gallon {other

.

welght . B .
i case lots cnly on I
i - establishment
special order by s
£ eligible)
congumer and
licensee)
Kew Hampshire  Package and drink All liguors Min: &4/5 pint. Certain airports out- 41,0
aver 6 per cent side municipalities
£ Max: % gallen, P ’

alcohol by to bona fide wmuests

volume with wmeals costing
aot less than 31 in
hotel dining room
or hotel room of the
guest, hotels with
special licenses for
designated grill or
cocktail rooms, rail-
roads, certa airport
lounges for rooms
where food and coffes
are served

North Carolina Package only Distilied spirits Min: 4&/3 pint. No licenses issued 44,0
and wine that is for on~premises con-
14 per cent or sumption
more alceohol by
volume {sweet
wines over 14
per cent but nof
over 20 per cent
alcohal by volume
fortified with
pure brandy may
also be sald by
package aad drink
by certain private
licensees)

Max: 1 guart,

Ohio Package and drink All iiguors over  Min: 12,8 cunces, Licengees outside 50.3
21 per cent alco- municipalities, hotels,
kel by volume clubsg, restaurdnts,
nightciubs, railroads,
boats

Max: % gallon,

@
&
e
o
o
[aN
i
o
=)
w

License
municipaiities, hotels,

clut

Oregon Package and drink Distilled spirits Min: 4f
and wine that is
14 pey cent or
more alcohol by
vorlume

s, Testaurants,
ratiroads, commercial
establishm serving
food, incorporated

tigz to sell liguors
not over 14 per cet
aleohol by volume and
to sell all liguer for
co-oremises congumprion
by the drink

{minfature
ather sizes
special order by
licensees and
consumers in full
case jots)

Fennsvlvania Package and drink Distilled gpivits Min: Hotels, clubs, restau- 9.4
and wine Masc: rants, railroads, boats
size ex¢ep
tures
order}
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Table 2 {continued}

Total Percentage
of Mavkup #nd

Kinds of Liquors Retail Licensee Taxes Over
Type of Seld by Distilled Spirircs Premises where Sales Delivered Cast
State Retail Sales State Stores Containers Stocked by the Drink Permitted to the State
Utah Package only Distilled spirits, Min: % pint. Ho licenmses issued for 69.5
wine,.aad beer Max: % gallon (min- a§—premises confump—
that is 3.2 per . fien gxcept trains and
cent nr more 1at§res and gallens airplanes
aleohol by a?allable at spe-
. 4 cialty stores)
weight
Vermont Package and drink Distilledspirits, Min: 11 % ocunces. Hotels, clubs, restau- 38.4
wine that is 14 Max: 1 gallon. r%nﬁs, railyoads, boats,
per cent or more airplanes
alcohol by volume,
and beer that is
6 per cent or
meore alcohol by
volume
Virginia Package only Distilled spirvits Min: &/5 pint No licenses issued 44,0
and wine {winenot except cordials, for onwpremises con-
over 14 per cent Max: 1 quart. sumption
alcohol by volume
alse sold by
package by private
retail licensees
and by wholesale
licensees to
retail licensees)
Washington Package and drink Distilled spirits, Min: 4/5 pint. Licensees outside 83,4
out~of-state wine municipalities, hotels,
{wine produced in Max: % galion, clubs, restaurants,
the state soid railroads, boats,
through private airplanes
license system,
both wholesale
and retail), and
beer that is 4
per c¢ént or more
aleohol by weight
{beer cver 4 per
cent aleochol by
weight and out-
of-state wine wmay
also be sold by
the packaze by
private licensees
whoe purchase from
the state system)
West Virginia  Package only Discilled spivits Min: 4735 pint. Ho licenses issued 56.3
and wine Max: 1 guart. for cﬂ«p?emises
consumption
Wyoming® Package and drink HNo state stores Min: 1/10 pint. Licensees outside 19.2
municigalicies, hotels, {wholezale)

Max: % gallen. .
£ ' clubs, restaurants,

raiivoads (no speci-
fication of kind of
eatablishment
eligible)

Zsrate monopoly on sales of distilled spivits and wine at wholesale level only.
Frivate licenses issued for retail sale only.
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ALCOHBOLIC BEVERAGE CONTROL

These tables show such wide discrepancies in state traditions
and approaches to liquor laws as to defy orderly classification. For
instance, of the ten “"brown bag" states where sale by the drink for
on-premises consumption is not permitted, four (North Carolina, Utah,
Virginia and West Virginia) are monopoly states, and six (Arkansas,
Kansas, Oklahoma, South Carolina, Tennessee and Texas) are license
states; of the twelve jurisdictions that do not provide for local
option, 12 two (Utah and Wyoming) are monopoly states, and ten are
license jurisdictions (Arizona, California, Washington, D.C., Hawaii,
Indiana, Maryland, Nevada, North Dakota, Oklahoma and South Carolina).

The conflicts apparent in the state systems led the Joint Commit~
tee of the Statesl3 in its 1960 Official Study on Alcoholic Beverage
Control to abandon the earlier objective of drafting a model or uni-
form law for state alcoholic beverage control. Instead, the study
concluded with twenty~four "Principles to be Used as Guideposts to
Standardized Control®, set out below with comment:

1--To be effective as to acts that are mala prohibita,14 penal
statutes including ARC!’ laws must have the approval of the people and
mist be in substantial conformity with public thinking,

Comment :

This is not to imply that the walidity of law depends upon
its popular acceptance or that penal statutes are not neces-
sary and desirable when large numbers or groups of people
subject thereto are not in agreement with their provisions.
The special, indispensable need of ABC laws for support of
this kind is well illustrated by the failure of the Eighteenth
Amendment and the statutes jimplementing its provisions,
which furnish an excellent example of the results of enact-
ments in this field of which the people generally disapprove
and by which in large number they refuse to be bound. If
public thinking is erroneous, all media of public education
should make their respective and proper contributions to
correct that condition,

2--Governmental control of operations of the alcoholic beverage
business aims primarily at the prevention of certain socially undesirable
conditions, which history and experience have demonstrated will develop
in the absence of such control.

Comment :

This principle is givern expression in the preambles and enact-
ing clauses of the control laws of the several states, where
the purpose of the law has been stated in such language as
"oromoting temperance and moderation," "preventing intoxica-
tion,” "preventing the veturn of the old-time saloon and the
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evils thereof," and "for the protection of the safety, welfare,
health, peace and morals of the pecple.” The history of this
country, including colonial days, records legislative efforts
with widely varying provisions, all showing acceptance by
citizens of the necessity of control of this business by
government.

3--Alcoholic beverage control should be commensurate with its
purposes and should provide the control agency with sufficient power,
authority, funds and facilities to enable it to assure accomplishment
of those purposes with latitude for uncertainties,

Comment:

This principle has been well-stated in the enacting clauses
of many of the contrel statutes in such language as ''this
entire act shall be deemed an exercise of the police power
of the state for the protection of the welfare, health, peace,
temperance, and safety of the people of the state and all
its provisions shall be liberally construed for the accom-
plishment of that purpose," (from the Texas Liquor Control
Law). Such power and authority must be complemented by
responsgibility identical in kind and degree, in order that
the public may know where responsibility truly rests and
may be guided accordingly in evaluating the standards and
merits of the ABC agency,

L--Primary responsibility for the control of the alcoholic beverage
business belongs to the individual states.

Comment:

Such investment is provided for specifically by the Twenty-
first Amendment, by virtue of which each state has full
authority to determine just what is needed in the way of
regulation to protect the health, welfare, safety and morals
of its people., Exclusive federal contrpl does not permit
adequate adjustment of the control system to accommodate the
many regional and sectional customs and attitudes, Whether
it i1g advisable for the state to delegate to its communities
participatien in that control, and, if so, the extent of such
local participation, are moot questions, I1f local participa~
tion is provided, great effort must be exerted to insure the
appointment of administrators who are strong, independent

and able to stand out against the correding as well as cor-
rupting infliuences of the political pressures which, at this
ievel, are particularly virulent and dangerous.

5--The collection of revenue from the alcoholic beverage business
must be considered and treated as a subordinate interest of government
and the control by the state of the alcoholic beverage business to
prevent sccially undesirable conditions must always prevall over revenue
considerations,
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Conmment :

Despite the fact that an increased volume of business by
this industry would produce greater revenue for the state,
such increase is undesirable if incompatible with control
objectives, Similarly, increases in the amounts of taxes
levied on alcoholic beverages arve inconsistent with centrol
objectives if they tend to increase participation in moon~
shining, bootlegging or other unlawful activity, Taxes on
alcchelic beverages which are so excessive as to causeé pub-
lic resentment create a conditien tolerant of the moonshiner
and the moonshining business and thereby compromise temperance
and undermine respect for and cbedience to law.

6--Effective administration of control is most likely to result
from a system in which the ABC agency is a separate and distinct unit
of government.

Comment :

Such status is not, however, an indispensable condition of
good control which has been and can be attained where ABC
functions are integrated with existing departments. We feel
that good control is possible--in fact, does exist--under

such conditions but we are persuaded, nevertheless, that a
direct line of responsibility from the head of the ABC agency
to the governor is most important and is most likely to assure
effective control.

7--The ultimate success of the state ABC agency depends at least
in part upon the adequacy of internal administration, and sound principles
of public administration should be applied to the governmental control
of alecoholic beverages,

Comment :

The applicatien of such principles is as essential to effective
alcoholic beverage control as to every other function of govern-
ment, Where c¢ivil service is a recognized state function and the
authority of the ABC agency as to personnel is thereby limited,
there should be close correlation of the functions of the two
agencies to the end that inefficiency or uselessness of service
may not exist, Just and fair treatment of persoanel are

needed on the one hand to insure good morale, and on the other
courtesy to the public, respect for authority and devetion to
duty on the part of all persconel must also be forthcoming,

8-~Alcoholic beverage control has been and can be administered
satisfactorily by an ABC agency headed either by an individual, be he
commissioner or executive director, or by a board or commission,

Comment :

Advantages and disgadvantages exist in both systems, In theovy,
where there is one person at the head of the agency, greater
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efficiency, expedition and consistency are to be found, The
superiority of the board over the single administrator is
emphasized in the important matter of continuity, especially
where the board members serve overlapping terms of office,
Theoretically at least, greater capacity and broader vision
are to be expected from a board, and the public is inclined
to the belief that greater justice and equity flow from
board action., We have found good examples of excellent
administration under beoth systems.

9--Stability and continuity in the personnel of the control agencies
are of the utmost importance to good control.

Comment:

One of the most glaring weaknesses which exist in the field of
alconolic beverage control is to be found in the frequent turn-
over among ABC administrators, This condition is the result
largely of changes of the chief executives of the states, but
is also influenced, in many instances, by inadequate compensa-
tion and all too frequently by unhealthy political pressure,
Good alcoholic beverage control requires administration by an
organization expert in this field and it cannot logically be
expected when changes in key personnel occur with undue fre-
quency, There should also be continuity in the tenure of
staff and non-policy-making personnel to insure effective
recruitment of qualified and capable help and their continued
employment, unaffected by the vicissitudes of ABC administra-
tors and the changes of state administrations., The importance
of the services of these employees to the public welfare
should be stressed; they should be encouraged to qualify for
promotion within the organization by study and application;
and they should be given the fullest practicable measure of
recognition in the way of job security, compensation and
wholesome working conditions.,

10~-~Responsibility for perfermance of the two principal functions
of control, namely, licensing and administrative enforcement, should be
vested in the same agency of government,

Comment:

Where one agency has either power without the other, its
ability to insure high standards among licensees is definitely
curtailed, Jhether the agency responsible for licensing and
enforcement should administer the program of collecting taxes
on alccholic beverages 1s a moot question., If the responsi-
bility for such collection is so joined, care must be taken

to treat as the pavamount concern of government the preven-
tion and elimination of social evils and not the collection

of revenue, It is well established in theory and practice,
however, that there should be close cooperation and teamwork
among all agenciez of govermment responsible for the performance
of these wvariocus functions,
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11--The enforcement of the criminal provisions of ABC laws should

be the responsibility of all law enforcement officers.

Comment :

Traditionally, in most if not all states, all peace officers
and prosecuting attorneys are responsible for the prevention
and suppression of crime and the prosecution of criminals.
Since control statutes generally contain provisions classify-
ing violations thereof either as felonies or misdemeanors,
the enforcement of such provisions should be handled in the
same manner as is that of other penal statutes, that is, they
should be enforced by all peace officers and prosecuting
attorneys. Whether the detection and prosecution of these
violations, to the extent that they are criminal in character,
should also be the responsibility of the control agency and,
if so, the extent of such responsibility, are moot questions.
Administrative enforcement through disciplinary action
against licenses and permits must be provided for and it must
be neither contingent nor conditioned upon criminal convic-
tion. The sanctions provided by criminal prosecution alone
have never sufficed to "protect the safety, welfare, health,
peace and morals of the people" in comnection with the opera-
tions of the alcohelic beverage business, nor have they accom-
plished a degree of compliance essential to the attainment

of that common objective of control.

Where local law enforcement agencies fail culpably to perform
their duties of enforcement, the state itself should take over
the enforcement program in such manner as is consistent with
the laws of the particular state. After having established
enforcement techniques and a realistic and effective enforce-~
ment program, the state should arrange to return that function
to local authorities under circumstances that will assure the
continuance of that program.

12--The ABC statute should fix the vespective responsibility of the

various agencies of government relating to the enforcement of the ABC

law.,

Comment:

Since state ABC programs ave generally complex and normally
require large scale participation by both state and local
authorities, it is highly important that the respective
responsibilities of each agency be definitely fixed in order
that each may understand clearly its own obligations and
that it may know the functions of the other involved agencies,
Unless this action is taken, confusion, misunderstanding,
avoidance of responsibility and conflict in performance of
duty are likely to occur, all of which are injurious to good
controtl, Eanforcement responsibility if positively centered
is most likely to succeed, Unless it is a separate function
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delegated to a specific agency exclusively, ABC enforcement
instruccion should be part of the program of training law
enforcement officers charged with general responsibilities.
Even under such gpecific delegation the agency responsible
for enforcement should work in close cooperation with other
law enforcement agencies of general jurisdiction,

13--Constant evaluation and stimulation of enfovcement activities
through training those charged with the responsibility and through
regularized inspectional supervision tend to promote good ABC enforce-
ment by contributing to good morale, proper efficiency and overall
uniformity.

Comment:

Inspectional service should seek to determine not only whether
routines are being followed but whether they adequately accom-
plish the purposes intended, Such services may sample public
opinion to determine the worth of existing routines, Among
technigues which have been found helpful in promoting good
enforcement are the following:

(a) Regular meetings of enforcement officials,

(b) Distribution and use of guide books, instructional
pamphlets and informational bulletins,

{c) Use of regular reports from enforcement officials to
those rvesponsible for criminal and administrative
enforcement.

(d) Occasional meetings between enforcement officials and
licensees,

(&) Occasional public meetings to promote constructive
criticism and informed comment.

l4-~Authorization to participate in the alcoholic beverage business
is a privilege subject to contrel in the public interest,

Comment

A license or permit to participate in this business should
not confer any vight or privilege cther than as specified

in the ABC law, Any statute which undertakes to create a
property right in the terms of such license is inimical to
and destructive of the public interest. To obtain a licenss,
the applicant must prove his gqualifications and to retain it
he must maintain those qualifications.

15--The use of all pertinent objective criteriaz bearing upon the
personal gualifications of applicants for licenses and upon the suit-
ability of premises proposed to be licensed is important to insure

-ty
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that only honest, honorable, respectable business people engage in the
liquor business, and that only premises that meet standards of need,
safety, decency, cleanliness, reputability and serviceability, be
covered by licenses,

Comment :

To the greatest extent reasonably possible, these criteria
should be defined by statute or rule so that applicants before
spending time, funds and efforts to qualify may know with
substantial preciseness to what standards they must conform,
We say "reasonably possible” because these requirements should
have realistic limits and should not be so demanding as to
tend to defeat the purposes of the licensing function., How-
ever, whether defined by statute or rule or fixed by policy,
there should be reasonable uniformity and consistency in their
application.

16--Applications for licenses should be acted upon by the ARBC
agency as promptly as possible, with due regard both for the interests
of the applicant and the public,

Comment:

It is difficult to fix arbitrarily the limits of reasonable-
ness, since the public interest requires that applications be
investizated theoroughly and since any of several valid reasons
frequently prevent expeditious action on applications. Uni-
formity in handling all comparable applications is highly
important, Where expedition and thoroughness conflict the
latter consideration should prevail. Delay, however, even

for justifiable reasons, creates an unwholesome atmosphere

and gives rise to susplcions about favoritism, improper
infiuence and venality and it is, therefore, of the highest
importance that efforts be made assiduously to find technigues
and to train personnel to accomplish thoroughness with the
greatest possible dispatch,

17-~Persons seeking entry into the alcoholic beverage business as
transferces of existing licenses, where license transfers are permitted,
should meet the same standards of perscnal gualifications as required
of applicants for original licenses, and premises to which a licensee
proposes to move his business should weet the same standards of premises
suitability that would be applied if an original application were being
made for the premises to which removal is preoposed.

Comment :

Unless these principles are adhered to, it is evident that the
standards which have been fixed in the public interest will

be lowered through the operation of the transfer of licenses
and the removal of licensed bugsinesses, The advigability of
permitring transfers of licenses is itself a debatable gueg-
tion, Where theve has been overlicensing and the number of
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licenses has been limited, the practice of permitting transfers
has prevented reduction in the number of ocutlets,

18-~Applicants for renewal of existing licenses should be considered
in all respects in the same position as applicants for new licenses.

Comment:

This principle, of course, must be applied in the light of

the fact that a good license history indicates the qualifica-
tions of the applicant for renewal and of the suitability of the
premises, and that conversely a record of bad, weak, or
marginal operation, is good evidence of the disqualification
of the applicant for renewal or the unsuitability of the
premises, or both. The staggering of the renewal dates of
licenses according to a plan consistent with the general opera-
tions of the ABC agency should enhance the efficacy of the
system requiring the annual renewal of liquor licenses, Un-
less the agency can give each application for renewal full .
examination and mature consideration before approval or
disapproval, a plan of license recall may well be adopted

which will permit such examination and consideration and

will provide fair treatment of the licensee,

19--Although, generally speaking, the public interest is not
promoted by preventing well-qualified persons from entering the
alcoheolic beverage business, vet the issuance of licenses in number
definitely beyond the requirements of consumers is inadvisable.

Comment :

Competition among business enterprises is the backbone of

the private enterprise system and competition among licensees,
as & result of which those who serve the public well succeed
and those who do not do so fail, is not unwholesome. Never-
theless, there is a point bevond which ABC licenses should

not be issued unless and until strong proof of need is shown.
Public patronage of a specific establishment which operates

in strict conformity with the regquirements of law and regula-
tion is good proof of need. A svstem which permits progressive
licensing by issuing licenses to applicants with good qualifica-
tions and weeds out and eliminates licensees who have been
found wanting in capacity, willingness and disposition to
fulfill their obligations as such is the nearest approach to
the ideal,

20-=Faithful use of the following criteria will result in a sub-
stantial contribution to the licensing program of every ABC agency,

Comment

These criteria require that as a prerequisite to qualification,
the applicant for a license must:
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(a)
(b)

(¢}
(d)

(e)
(£)

(g

(k)

(1)

(1
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Be a citizen of the United States.

Have a good record of law observance. If he has in the
past been convicted of a crime, he must prove affirma-
tively thar his character has been rehabjilitated and
that he has readjusted himself to the laws of society.

Be of good repute and moral character,

Have a good record of compliance if he has been pre-
viously licensed,

Be at least twenty-one years of age.

Be a legitimate party in the ownership interest of the
business for which the license is scught. If there are
other persons with ownership interests in the business,
such interests must be disclosed,

Be independent of any interlocking industry interest
which by law, regulation or policy has been denocunced
as inimical to good control.

Be possessed of demonstrated financial responsibility
to meet adequately the requirements of the business
proposed to be licensed,

Be independent of any official connection with any law
enforcement agency having any kind or degree of responsi-
bility for ABC enforcement, including any participation
as an officer or employee of the ABC agency itself,

Be able to read and write the English language and to
show an understanding of the ABC law and rules,

21--Adherence to the following requirements will contribute to
the success of ABC administration:

(1)

(2)

(3)

The ABC agency should make available to the public
informational material as to circumstances governing
the issuance of licenses and the operations thereunder,

All applicants should be required to make formal appli-
cation in writing for a license with all statements there-
under supported by ocath or affirmation, and with appli-
cants being held strictly accountable for the accuracy,
completeness and truthfulness of information thereby
submitted.

All such applications should be carefully examined with
emphasis on the qualifications of the applicant as tested
by all gualifving criteria,
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(4) Close liaison should be maintained by the ABC agency with
all other law enforcement agencies, and where the appli-
cant has had any experiences in the past with any of
those agencies, the full case histories should be re-
corded, studied and considered,

(5) Complaints of objectors who oppose the approval of the
application should be given due consideration. The
weight to be ascribed to such objections should be
determined by the force and validity of the reascns
presented in support thereof,

22--The basic provisions and procedures of control should be
established by published law or rule, but the ABC agency should have
broad discretionary powers to formulate administrative policy, tc issue
or deny licenses limited only by the requirement that its action be
neither arbitrary nor capricious, and to penalize violators where
substantial evidence has been presented in an open hearing o support
charges of violations.

Comment ;

It is in the interest of good control that there be available
to the public definite and specific information relating to the
basic requirements and prohibitions binding on applicants and
licensees. To the extent that these reguirements and prohibi-
tions c¢an be stated in definite and precise language without
thereby limiting cr destroving good administration or weakening
control, they should in due course be incerporated either into
the law or into the written rules, It is likewise in the
interest of good control that those who administer it beg and
be recognized as, experts in this field, and that they be

held accountable as such by the pubiic for the sound and
effective administration of the law., Systems which permit
outside boards of review or courts of law to substiture their
judgment for that of the administrator or administrative
agency do violence to this principle and make it impossible
for the public 1o hold anvone strictly accountable for the
failure to get zood ABC administration, which is the usual
result. Problems peculiar to the alcoholic beverage industry
and to effective governmental contrel are numerous and in-
volved, and they should be resolved only by exuperts in govern-
ment with backgrounds and general qualifications kaown by the
public to include a full understanding of and & sincere agree-
ment with the philosophy, purposes, procedures and policies
essential to effective controel.

23--A11 agencies of government responsible in any respect for the
ABC program must collaborate and coordinate their efforts, and there
must be coopervation between all these agencies on the one hand and all
other agencies of government on the other,
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Comment:

Collaboration and cooperation of this type should never be
used to confuse the respective responsibilities of the agencies
involved, and there should be a clear-cut, definitive under-
standing by all of the respective functions of each. Shared

regponsibility can easily deteriorate into impaired responsi-
bility.

24 «~The public interest reguires strict compliance with rigid
standards of alcoholic beverage contreol by a respectable and law-abiding
industry, under a sound law administered by an able and upright ABC
agency, supported by an informed and understanding public opinion.

Comment :

This statement epitomizes the raticnale, purposes, functions
and requirements of alcoholic beverage control, 10
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Chapter 1II

THE ADMINISTRATION OF HAWAII'S
INTOXICATING LIQUOR LAW

Brief Survey of State Administrations

The structural and operational patterns of state agencies
responsible for administering alcoholic beverage control laws display
as great a variety as other aspects of these laws, as shown in

Table 5.

This catalogue of differences in organizational structure and
administrative techniques found in state alcoholic beverage control
includes the following counts:

~~0f organizational units, 39 are independent bodies:; 10 are
part of state fiscal agencies; 3 are part of state law
enforcement agencies; and 4 are part of other state
agencies, such as commerce or department of state. >

~-Alcoheclic beverage control agencies are headed by a single
executive in 17 jurisdictions and by a multi-member board
or commission in the remaining jurisdictions with the
number of members ranging from 3 to 7.

—--In all but 8 states, the executive head of the al¢oholic
beverage control agency is appointed by the governor,
and of those eight, 5 are elected officials of state
government.

~--Extensive civil service coverage for employees of alco-
holic beverage control agencies applies in about half
of the jurisdictiocns.

-~-The same agency is responsible for both alccholic beverage
control and liguor tax administration in about half of
the jurisdictions.

~-Some form of the Model State Administrative Procedure Act
is in effect in fourteen states.

Such inventoried differences and similarities illustrate the
absence of any clearly ideal model for the administration of govern-
mental regulation of intoxicating liguor. The range of the factors
inventoried also indicates that in anvy state, the overall organiza-
tion and coperation of government, the system of public law, and the
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Table 5

COMPARISON OF SELECTED FACTORS IN THE ADMINISTRATION OF ALCOHOLIC BEVERAGE COWTROL, BRY STATE

State

Adminisetrative Agency

Agency Head, Full-
or Pary-Time, Terms

Employees, Other than
Agency Head, Under
Tivil Service

Model State
Administrative
Procedure Act

Liquor Tax
Administrative Agency

Alahama

Alaska

Arigona

Arkansas

California

Colorado

Connecticut

Delaware

District of Columbia

Florida

Alccholic beverage control
board, appointed by
governor; administrator
appointed by board

Aleoholic bheverage control
beard, appointed by
governor, in department
of revenue; direcgor
appointed by governor

Department of iiquor
iicenses and control,
superintendent appointed
by governor

Alccholic beverage control
board, appeinted by
governor; director ap-
pointed by board to serve
at its pleasure

Department of alcoholic
beverage contrel,
director appointed by
governor to serve st his
pleasure; also zppeals
board

Department of state

Liguor control commis~
sion, appointed by
gOVATOY

Alcoholic beverage control
comnission, appointed by
governor, chairman serves
at governer's pleasure

Alcohelic beverage control
board, appeinted by
district mayor

Beverage department,
directer appeinted by
governor

3 members, per diem,
bavear term, vemovable at
governocr's pleasure

3 members, meet at
least annually, 3=year
term

1 superintendent, full~
time, G-year term,
removable for cause

3 members, per diem,
G-year term, removable
for cause

1 director who is alse
removabie for cause by
majority vote of all

members of legislature

Secretary of etate,
elected for 4de-year term

3 members, full-time,
b-vear term, removable
for cause

5 members, per diem,
3-vear term

3 members, full-time,
Geyear term

1 director, full-time,
serves At governotr's
pleasure

All, except administrator
and assistant adminie-
trator

Neone

Nene

None

All, except deputy
dgirector and area
administrators

41l

All

None

All, except inspectors

All, except legal and
certain secretarial
staff

Alcoholic beverage Mo
contrel board

Department of Ho

revenue

Tax commission No

Department of Yes
revenye :

Board of No

equalizaticn

Department of Mo

revenue

Tax commissioner No

Alcoholic beverage Yes

control commission

Collector of taxes No

Beverage department No
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ADMINISTRATION

tradition of government-citizen relationship shape the state's alco~
holic beverage control system in the same fashion as any other govern-
mental activity. In spite of the diversity in these administrative
schemes, one factor shows up as common to most states but excepting
Hawali-~ultimate authority lies with the governors through appointment
or removal powers, or both and, in at least two states,2 even through
direct gubernatorial participation in the body responsible for adminis-
tering alcoholic beverage control. It should be pointed out, however,
that complete analyses of the states' statutes reveal every degree

of local encroachment upon central state auvthority in the field.

Local government units share the administrative responsibility to some
extent in almost every state.3 For instance, all but nine states pro-
vide for local option;4 local government units participate in license
issuance in all states except ten;° local government units have powers
with respect to revocation of licenses in almost half of the states;6
and in all states except thirteen’ the local authority extends to

such other general police powers, as enforcing liquor laws, limiting
hours and days of sale, issuing local licenses, regulating entertain-
ment on licensed premises, setting local fees, controlling retail
sales, or setting license quotas.® When all the states' administra-
tive arrangements are ranked from the most strongly centralized to

the most strongly decentralized, Hawail emerges as the state whose
administration is closest to home base.

Hawaii's Administration; Administrative Law Concepts

A county liguor commission in Hawaii is one of the most powerful
governmental bodies in the State. Vast plenary powers and virtually
unfettered discretions have been assigned to the four county liquor
commissions within their sphere of authority and respective geo-
graphical jurisdictions.

County ligquor commisgsions were first provided for in Hawaii in
1907 when they were established as five-member "boards of license
commissioners®, a board for each county or city and county. The
members of the boards were appointed by the governor biennially,
divided into two classes, for four-vear terms. The 1907 act {(Act 119)
effected a notable change in government organization, for prior to
that time, jurisdiction over intoxicating liquor laws had been vested
in the treasurer for the territorial government and in the minister
of intericr fovr the Hawaiian Kingdom.

Hawaii, thus, was among the vanguard with her liguor legislation
in the expansion of governmental administrative activity which has
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INTCXICATING LIQUOR ITAWS IN HAWAII

been referred to as a "twentieth century administrative explosion”.9
The explosion, which is evident in the preoliferation of local, state,
and federal administrative agencies, 1s usually considered a practical
conseguence of legislative interventicn into complex areas of economic
and social relations. The administrative process has evolved to meet
the needs for specialization to develop the necessary expertise,
flexible regulation to parallel the changing needs of the regulated
fields, and continuity of public policy in view of the inability of
the traditional processes to carry out the expanded scope of govern-
mental activity.l0 rAdministration” is now firmly institutionalized
as a regular and accepted tool in governmental machinery but only
after having overcome the difficult doctrinal barrier of separation
of powers. Under the separation of powers theory, all powers of
government are divided into executive, legislative, and judicial;
governmental functions are allotted to one or the other of the three
coordinate and independent branches, and one branch is not permitted
to encroach upcon the powers of another branch. A rigid and literal
interpretation of the separation of powers doctrine would make the
very existence of an administrative agency unconstitutional since a
typical agency exercises many types of power, including executive,
legislative, and judicial. The theoreticians have rationalized the
constituticnal existence of administrative agencies in various ways-—-
usually by redefining the executive power or the legislative power,
or by frankly wviewing administration as a fourth branch of govern-
ment. Administrative agencies have been called "guasi-legislative®”,
"gquasi-executive', or "quasi-judicial", as the occasion regquired,

in order to wvalidate their functions within the separation of powers
scheme.

2 practical legitimation of the administrative process is com-
pellingly suggested when one reviews the work, over a period of time,
of liquor commissions in Hawaii. A general catalogue, in large
categories, of the functions of Hawaii's county liguor commissions
complled from the official minutes of the commissions for a ten-year
period produces an impressive enumeration of commission activities.
Each of the following activities involves the ministerial, policy-
making, and enforcement powers of the executive branch of government;
the rule-making power of the legislature; and the prosecuting, hearing,
and imposition of penalty powers of the judiciary:

1. Supervision. The control and regulation, in general, of
the manufacture, importation, and sale of intoxicating
liguor.

2. Licensing. The grant or refusal of licenses and duplicate
licenses, relicenses, transfers of license, and recliassi-

fications of license,
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3. Permits. The grant or refusal of permits for entertain-
ment, games, music, and other activities on premises
licenses for on-premises consumption; and permits for
alcohol purchases.

4, Fees. The setting of license fees, terms of licenses,
and payment provisions.

5. Hours of business. The setting of hours during which
certain licensed premises may be open for the transaction

of business,

6. Minimum consumer resale prices, The administration of
minimum consumer resale price and price posting require-
ments.

7. Minors. The protection of minors, including those
employed by licensees, as their interests may be
adversely affected by intoxicating ligquor.

8. Employees. The approval and supervision of employees,
including entertainers, at licensed premises.

9. Advertising. The approval of advertising to be used on,
or about, licensed premises.

10. Forms and records. The devising of forms and records
and supervision over reports and accountings for purposes
of licensees' business operations.

11. Intergovernmental coordination. The responsibility for
coordination and cooperation with other governmental
agencies, such as the department of labor and industrial
relations, department of health, department of taxation,
ajcohol and tobacco tax division of the Internal Revenue
Service, military installations, police departments, and
zoning commissions.

Still other commission activities involve only powers that are
classified traditionally as administrative:

12. Policy. The establishment of broad policies to guide the

day~to-day, problem-by-problem administration of the
state intoxicating liguor laws,
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13. 1Internal management. The conduct and supervisicn of the
routine business of running the liquor commission offices
and staff.

14, Enforcement and execution. The carryving out of the
rules and policies laid down pursuant to legislative
action, including the mechanics of supervising and
ingpecting licensees' activities.

15%5. Education. The education and training of liguor commig-—
sioners and investigators, inspectors, and other staff;
the presentation of educational programs for schools
and other interested public groups; and education
designed for licensees and their employees.

Finally, in the enumeration of liguor commission activities are
those of either a purely legislative or a purely judicial nature:

16. Rules. The adoption, filing, and publication of rules,
pursuant to the State Administrative Procedure Act, which
have the force and effect of law.

17. Hearings. The conduct of hearings and issuance of deci-
sions and orderz in contested cases before, or for decla-
ratory rulings by, a liguor commigsion, pursuant to
the State Administrative Procedure Act.

18. Penalty. The assessment and imposition of penalties or
other disciplinary action foxr certain wviolations of the
intoxicating liguor law.

This listing of powers assumes an awesome character, especially
when one considers that the powers are exercised with the freedom of
extremely broad discretion. They are all set out either explicitly
or implicitly in Hawaii's intoxicating liguor law and obviously call
for administrative machinery other than the legislature itself because,
if for no other reason, of the great volume and detail of work in-
volved.

& second constitutional doctrine that has long plagued the
development of the administrative process is the doctrine of "non-
delegation. A capsule explanation of the delegation problem might
start with Article IIT, section 1, of the Hawaii Constitution which
provides, "The legislative power of the State shall be vested in a
legislature, which shall congist of two houses, a senate and a house
of representatives. Such power shall extend to all rightful subjects
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of legislation not inconsistent with this constitution or the Consti-
tution of the United States." ‘The issue, then, arises that, if the
legislative power is constitutionally wvested in the state legislature,
can the legislature delegate its power to administrative agencies, and
if so, to what extent? Realizing that delegation by the legislature

is necessary in order that the exertion of legislative power does not
become a futility, the courts have had to come up with a rule that
permits the tasks of government to be performed-~delegation is lawful
if accompanied by sufficient standards. There have been few cases in
Hawaii, and none dealing with liguor commissions, deciding the issues
of legislative delegation of powers and the sufficiency of standards

to legitimize the delegation. In one case which dquestioned the
validity of the administrative discretion delegated to the public
utility commission, the Hawaii Supreme Court stated that the term
"public convenience and necessity" is “perfectly clear and intelligible
and presents a sufficiently definite standard for controlling competi-
tion in this field of public service and guiding the commission in

the exercise of its administrative discretion."ll The courts have
liberally accepted as sufficient standards quite vague purpose phrases,
such as "public convenience and necessity", "Jjust and reasonable",

"for the purposes of this chapter", or "in the public interest". No
general statutory statement of the basic purposes of Hawali's intoxi-
cating ligquor law is set forth in the Revised Laws by which a liguor
commission can be guided in formulating its ultimate purpose, exercising
its administrative discretion, or handing down its policy-making
decisions.12 There are, however, four legislative directives limiting
the powers of county liguor commissions in Hawaii. The following serve
both as legislative purposes and as standards for administrative
guidance to the commissions:

1. Their jurisdiction, power, authority, and discretion are
limited to the administration of the intoxicating liquor
laws of the State;

2. Their procedures are subject to the provisions of the
State Administrative Procedure Act;

3. Their specific grants of discretion are intended to be
broad because they are not otherwise limited; and

4. Their discretion in limiting licenses must be exercised
“in the public interest” 13

81



INTOXICATING LIQUOR IAWS IN HAWAITX

The modern trend is toward greater liberality in permitting
grants of discretion to administrative officials in order to facili-
tate the administration cof the laws as the complexity of governmental
and economic conditions increases. Professor Davis, a leading
authority on administrative law, has commented:

The typical opinion of a state court on a delegation problem is
quite unfortunate both in what it says and what it fails to say., It
says (1) that legislative power may not be delegated, (2) that "filling
up the details" is not an exercise of legislative power, (3) that
legislative power is not delegated if the Legislature has laid down
a standard to guide the exercise of the power, and (4) that presence
or absence of vague verbalisms like 'public interest" or "just and
reasonable' make all the difference between valid legislation and
untlawful delegation.

The typical state court opinion on delegation fails to say any~
thing about (1) the reasons for the legislative choice to make the
particular delegation, (2) the practical consequences of allowing the
Legislature to do what it is trying to do, (3) the usual lack of
practical advantage in compeliling the lLegisliature to dress up the
statute with vague verblage that the judges call standards, (4) the
question whether in the circumstances good government calls for a
headlong choice of policy by the legislative body or whether it requires
the working out of policy by case-to-case adjudication conducted by
those who have the advantage of knowing the facts of particular cases,
(3} the need for protection against unfairness, arbitrariness, and
favoritism, (6} the importance of procedural safeguards, or opportunity
for a judicial check, and in some circumstances of a proper legislative
or even administrative supervisicn or check, or (7) the need for pro-
viding help to the Legislature in its search for practical and efficient
ways of accomplishing legislative objectives.

K
« « . The need is usually not for standards but for safeguards. One
may surmise that even now the most perceptive courts are motivated much
more by the degree of protection against arbitrariness than by the doctrine
about standards that they write about in their opinions. When statutes
delegate power with inadequate protection against unfairness or favoritism,
and when such protection can easily be provided, the reviewing courts
may well either insist upon such protection or invalidate the legisla-
tion. The elements of protection that may often be feasible include
& hearing with a determination on the record, a requiremsnt of findings
and reasons, respect for comsistency of principle from one case to
another, and opportunity for check or supervision either by administra-
tive review or legislative review or judicial veview. The kinds of
protection that should be reguired are necessarily variables that depend
upon circumstances., By and large, the safeguards required for adjudica-
tion are greater than those required for general rule making.,™™
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Evaluation of the Administration of
Hawaii’s Intoxicating Lliquor Law

The following evaluation is based on Davis' seven criteria:

1. The reasons for the legislative choice to make the particular
delegation.

As to the subject matter of the delegation, the detailed provisions
of Hawaii's intoxicating liguor law clearly call for an administrator
other than the legislature itself because, i1f for no other reason,
of the great volume of work entailed.

As to the delegatee, since 19207 and until January 1, 1965, the
legislature delegated the administration of the state intoxicating
ligquor laws to county liguor commissions whose members were appointed
by the governor. Beginning in 1965, pursuant to the "home rule”

Act, 1> the legislatively delegated powers were transferred from com-
missions appeinted at the state level to commissions appointed at

the county level. The committee reports on this legislationl6 gave
three reasons for the change: (a) disapproval of a system whersby

the members of the various county liguor commissions were appointed

at the state level but operated on a local and noton a statewide
level; (b) control of the consumption of alcoholic beverages is a
local rather than a state function; and (¢} the allocation of func-
tions between the State and local units of government should be
related realistically to the nature of the function and the capacity of
the local units to support them. It was concluded that since the
administration of and the responsibkility for the control of ligquor
functions should be with the various counties, the members of the
commissions should be appointed by and be responsive to the respective
county executive officers.

There were two chief arguments voiced against the "home rule®
legislation. The Public Administration Service Reportl? stated, "The
control and regulation of alcoheclic beverages is clearly a State
responsibility as set forth by State statute. The County Liguor Com-
missions should be recognized and treated as State agencies. The
special fund device should be eliminated and their operations be
financed by State appropriation with receipts going into the State
general fund. The commissions can be assigned to the State Department
of Treasury and Regulation for administrative support and budget
review, The appcointment of local citizens to the several commissions
should adeguately provide for the expression of local sentiments and
preferences without circumscribing the State's responsibility for
uniform regulation.”
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The other argument in opposition to "home rule" for the liguor
commissions was an expression of satisfaction with the status quo
coupled with the apprehension that the line of authority to the local
appointing officer might be conducive to undue political influences
and pressures which would adversely affect fair and impartial adminis-
tration ©of the intoxicating liguecr law.

The legislative determination on the issue appears to have been
founded primarily on the "local function" of consumption of intoxi-
cating heverages and thus on control factors that are clesely akin
to the police powers of members of the police departments. This
reasoning, of course, does not extend to every aspect of intoxicating
liguor law; for instance, the liguor tax remains entirely a state
function under the state department of taxation. Other aspects of
intoxicating liguor law which might be counted as of more statewide
than local interest include the manufacture, importation, exportation,
and free-trade zone traffic of intoxicating liguor.

It is worth noting in weighing the inportance and significance
of "home rule" for the liguor commissions that the action appears
magnified on the one hand for presaging a general trend toward
increased home rule in the Statel® and diminished on the other hand
for not, in itself, affecting the substance of the state intoxicating

ligquor laws.

Objective criteria for measuring the relative merits of adminis-
tration by liguor commissions appointed by the governor and by those
since 1965 appointed by the executive heads of the counties are
elusive at best. The change in administrative structure was accom—
panied by a significant turnover in liquor commissioners, 19 but
continuity and stability in the commissions' operations were main-
tained by executive secretaries and staffs most of whom had enjoyed
long tenure in their civil service employment for the commissions.
The tenured personnel also made possible the mechanical and ministerial
adjustments with relative sase and minimal confusion. The other
major shift from state to county authority was in fiscal matters,
other than the state liguor tax, alsc accomplished in good ordex
although the liguor commissions were not given license fee-setting
power until the 19635 legislative session?0 when the legislature
determined that this power would enable the commissions to carry out
more fully the concept of county control.?l One of the commitiee
reports on the measure pointed cut that "License fees for solicitors
and representatives' permits have been kept under state control . . .
because these solicitors and representatives operate on & statewide
bagig and thelr regulaticns therefore should e uniferm, 42
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The critical isgue was raised beforehand at the time the home
rule issue was under consideration: BAre state or local appointing
powers more likely to guard against undesirable political influence
and pressure, in fact or in appearance? The guestion can be answered
only indirectly: Whichever level of government has the more effective
code of ethics. 1In fact, any of the legislative bodies of the State
and of the counties who supply advice and consent for appointments
are likely to number within their membership individuals who have an
interest in or connection with some phase of the liguor industry; it
is this sort of real or apparent conflict of interest that is most
damaging to fair administration and enforcement of the ligquor laws,
for it detracts most from essential public confidence in government,
In this matter of ethics, 1t is of interest to note that the dis-
gualification for ligquor commissioners on account of being an officer
or committee member of a political party was deleted when the com-
missions were transferred to the counties.

Decentralization posed the problem of locating the position of
liguor commissions within the organizational structure of county
government, each county following an independent course. In the City
and County of Honclulu, the only county operating under a charter at
the time "home rule” was granted for liguor commissions, the com~
mission was made a division of the department of finance. The Charter
of the County of Hawaii, effective January 2, 1969, in Article XIII
makes general provisions for all county agencies which will be fully
applicable to the liguor commission. The Charter of the County of
Maui, effective January 2, 1969, establishes in Chapter 10 the
department of liquor control, including a five-member liguor control
commissicn and a three-member ligquor control adjudication board. The
County of Kauai Charter, also effective January 2, 1969, establishes
in Article XVI the liguor control commission,

2. The practical consequences of allowing the legislature to
do what it is tryving to do.

One of the remarkable practical consequences of combining a
statewide intoxicating liguor law plus a legislative delegation of
powers to administer that law to four liguor commissions, plus a
transfer of the commissions from state to county authority is the
creation of an ambiguity, a sort of "half-way-home rule®. The
decentralization move ignored the need for effective cooperation
among the four county commissions and provided no means to assure
that laws which are uniform throughout the State, or which should be
uniform, would be uniformly administered and enforxced. Another
contribution to ambiguity was made by the legislative creation and
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design of the county liguor administrations with no alternative
administrative system left available for county determination.
Counties with "home rule" powers might well want to re-examine the
commission idea and consider a single administrator system of agency
head. Some of the arguments, for instance, favoring regulatory com-
missions are {a} they provide bi-partisanship and thus impartiality
and freedom from political domination; (k) they permit broad com-
munity representation on the regulatory body:; (¢) they insure the
combined judgment of a group as a barrier to arbitrary or capricious
policy making and decisions through the safeguard of different points
of wview and experience; and (d) they develop expertness and continuity
in a balanced mixture through fixed, staggered terms of reasonable
duration.

Arguments favoring single administrators to head regulatory
agencies include (a) the advantages of impartiality, expertness,
continuity, and group decision that are attributed to commissions
result in large part from the complementary contribution of wvarious
staff experts in an institutional process; (b] commission plurality
makes it more difficult for the appointing executive to integrate
the policies of the commission with those of other agencies and with
the general policy of the government; (¢! the commission system
impedes prompt and decisive action and is unresponsive to new demands;
and (d) a bureaucratic agency independent of political control on
policy matters is a contradiction of the democratic process and cannot
readily distinguish between politics and administration.

3. The usual lack of practical advantage in compelling the
legislature to dress up the statute with vague verbiage that the judges
call standards.

Approximately forty liguor commissions?3 have served the counties
of Hawaii over the last fifteen vears. By thelr records, they have
concerned themselves assiduously and zealously in carrving on a2all but
one of the eighteen functions enumerated at pages 78-80, The neglected
area is that of policy making, the establishment of broad policies to
guide the day~to-day, problem-by-problem administration of the state
intoxicating liguor laws. The neglect of policy making as a liguor
commigsion Ffunction is not & constant or invariable practice. Some
commissions have deliberated, with varving degrees of formality, to
determine commission policies, usually dealing with specific, detailed
aspects of intoxicating liguor control, but occasionally with far-
reaching principles within which matters of specific details can be
consistently determined. A recurrent and basic problem hindering
pelicy making has been stated, ewpressly or by implication, in the
minutes of variocus liguor commiszsions--commissioners are freguently
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uncertain of their governmental roles. For example, many commissioners
have been doubtful about and could not identify the target of their
responsibility. Their quandry is sometimes put in terms of the
question: Is our primary responsibility to protect existing 1icensees,
to protect patrons of licensees, or to protect the general community?
The obvious answer, that of protecting the general community, is,

of course, not a choice among mutually exclusive options, for pro-
tection of licensees or protection of licensees' patrons in most cases
ig a direct or indirect means to promote the interests of the general
community. A specific statement of legislative purpose incorporated
in the intoxicating liguor law would undoubtedly be welcomed by the
county commissions charged with administering that law.24

4., The guestion whether in the circumstances good government
calls for a headlong choice of policy by the legislative body or
whether it reguires the working out of policy by case~to-case
adjudication conducted by those who have the advantage of knowing
the fact of particular cases.

It can be inferred that the intention of the state legislature,
even before "home rule", has been to delegate broad discretionary
powers to the county liquor commissions and to provide for a county
administration possessing the requisite knowledge of local conditions
to handle each case wisely and consistent with community standards.
within the confines of a statewide law, each commission has had to
take into consideration the special conditions that are unique to
its particular county. The City and County of Honolulu's liquor
commission must deal with the circumstances of a metropolitan area
in juxtaposition to rural areas and the presence of a high concentra-
tion of military installations and personnel. 1In the other counties,
a newly expanding visitor-resort industry poses its own problems.

The commission on Hawaill is faced with particular enforcement problems
because of the size of the island. The relatively small population
of the County of Kauai and the multi-island geography of the County
of Maul present still other complications and situations for com-
missioners respongsible for administering a statewide law. It is
concluded that the principles of wise delegation of discretionary
powers to county liquor administrators who are responsive to local
conditiong is particularly fitting for the State of Hawaii.

5. The need for protection against unfalirness, arbitrariness,
favoritism.

The right of judicial review under Hawaii's intoxicating liguor
law and Administrative Procedure Act offer some protection against
a commissicon's, or a single commissioner's, bias in the sense of

87



INTCOXICATING LIQUOR LAWS IN HAWAIIL

prejudgment concerning gquestions of fact about & licensee or an
applicant, prejudice as an attitude for or against a licensee or
applicant, and personal interest in the sense that a commissioner
would stand to gain or lose by a rule or decision. Additional safe-
guards against bias, prejudice, and interest could be provided, such
as rules for disgualifying commissioners in applicable cases,

©. The importance of procedural safeguards, or opportunity for
a judicial check, and in some circumstances of a proper legislative
or even administrative gupervision or check.

Many essential safeguards of fairness in the administrative
process in which liquor commissions are involved are insured by
Hawaii's Administrative Procedure Act.23 Additional safeguards
might well be considered, especially in the matter of critical
separation of functions. Although it has been established that
administrative agencies may, because they must, exXercise executive,
legislative, and judicial powers notwithstanding the separation of
powers doctrine, it is also widely agreed that the combination of
prosecuting or investigating functions with the function of judging
is a denial of due process. Three of the commissions have taken steps
to deal with the problem. The Honolulu commission, through internal
reorganization, has established two service sections with the
investigative services section performing licensing functions and the
inspectional services section performing enforcement and surveillance
functions; this reorganization applies only to the investigative and
inspectional staff. The approach in Hawail and Maui is quite differ-
ent. There, the county charters provide for, in addition to the
liguor control commission, separate ligquor control adjudication
boards appointed by the mayor with the approval of the county council
for five-year terms. The purely adjudicative function of the board
is set forth in the charter as follows:

The . . . board shall hear and determine zll complaints regarding
violations of the liquor control laws of the State, or complaints regarding
viclations of rules and regulations established by the liquer control
comnigsion, and impose such fines or punishment as may be provided by
law upon the conviction thereofl,®V

The Honolulu innovation does not extend to prohibiting a liguor
commissioner or & commission staff member involved in investigation
or prosecuticon from participating in evaluating, hearing, or judging
the case in point. It appears, however, that the Hawaii and Maui
innevation, with an independent hearing board, is designed to achieve
the zporopriste separation necessary to achieve due process,
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The gquestion of 3judicial check over liguor commission determina-
tions also raises the issue of the kind of judicial review, by
certiorari or by trial de novo, a matter of some controversy in those
states which grant hearing and adjudicatory powers to the alccholic
beverage control agency.27 In an action of certiorari, the court
confines its review to the record kept by the agency and restricts
its consideration to the question of whether the agency in reaching
its determination acted within the law. Judicial review by trial
de novo operates in the manner of an original hearing and requires
the exercise of the court's judgment not only on guestions of law
but on the merits as well. The states are about evenly divided on
this point with Hawaii since 1941 providing for trial de novo,?28
One gtudy has clarified the issues on judicial review as follows:

Although a majority of the decisions of administrative agencies
do not reach the courts, nevertheless, judicial review is necessary
to prevent Yabusive exercise of power in derogation of private right.
Even though judicial review is often not an effective means of comp-
ensating the party affected by the specific decision of the agency, its
very existence encourages careful and dispassionate agency analysis,
Yet, administrative regulation, in order to fulfill its functions,
must be speedy, effective, and relatively final.

n2G

The Joint Committee of the States to Study Alcoholic Beverage
Lawsg in its advocacy of limiting the scope of judicial review to
certiorari states:

This type of review keeps from the courts . . . the mass of litiga-
tion which is likely to occur where review is on the merits and it vests
in the . . . agency both the authority to maintain effective control and
the clearly defined responsibility for doing so. The court may not
substitute its judgment for that of the . . . agency in review by
certiorari. . . . In this type of action the court . . . may: (1) affirm
the decision of the . . . agency, {(2) remand the matter to that agency
for further proceedings, or (3) reverse or modify the decision if sub-
stantial rights of the petitioner have been prejudiced because the action
of the agency was (a) arbitrary and capricious, (b) in violation of con-
stitutional provisions, (c) based on unlawful procedure or otherwise
affected by error of law, or (d) unsupported by substantial evidence as
shown by the entire record as submitted . . . review (by trial de novo)
discounts the value of the experience, specialized knowledge and tech-
nical competence of the . . . agency and often substitutes the opinions
of a court, who may be wholly uninformed as to alcoholic beverage con-
trol, for the opinions of persons expert in this field.

The counterarguments to this position support judicial review
by trial de novo and emphasize the need for court protection against
administrative absolutism and the lack ¢f necessary judicial tempera-
ment on the part of administrators. The most telling argument for
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proponents of the trial de novo system overlaps into the due process
area and separation of powers doctrine. When, as is usually the
case, a llguocr commigsion relies on facts gathered by its own field
gstaff in making a determination, it is frequently difficult to
demonstrate that a fair hearing and determination can be had.

7. The need foy providing help to the legiglature in its search
for practical and efficient ways of accomplishing legislative objec-
tives.

The legislative recommendations that are proposed by the four
county liguor commissions at their annual conferences>2 are the
primary means used to provide help to the legislature. Under the
present law, this effort is dependent on inter-county cooperation
and should be maintained and regularized by legislative action. The
same legislation might well serve a second important purpose of
establishing a system of information exchange to implement those pro-
visions in the state law that are intended to be uniform throughout
the State. Another area of improvement under the topic of practical
and efficient ways of accomplishing the objectiveg of the intoxicating
liguor law is the devising and maintaining of meaningful records for
the purpcose of providing significant data that can be related to
determining the validity of governmental objectives and the efficacy
of the means used to achieve the objectives,
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Chapter IV
ANALYSIS OF CHAPTER 159,
REVISED LAWS OF HAWAII 1955:
SELECTED ISSUES

The issues analyzed in this chapter are selected on the basis
of their fregquent appearance as subjects of Hawaii's ligquor commission
proceedings and as topics of concern expressed by commissioners, com-
mission staff, and liguor industry representatives.

Minors, Intoxicating Liguor, and the Law

Every state has laws controlling the sale or furnishing of intoxi-
cating liguor teo minors, including the establishment of the minimum
age at which purchases may legally be made. The laws vary considerably.
In some states a young person of a given age may purchase one kind of
intoxicating liquor but not other kinds; elsewhere young people may
buy at a certain age if they are married but not if they are single;
in one state the sex of the buyer makes a difference.

It ig obvious from T=ble & that in wmost states the minimum
legal age for purchasers of intoxicating liquor is 21 although
fifteen states and the District of Columbia permit sales to those
under that age. In a basic study in the field it is stated that 21
is the age usually agreed upon for the reason that:

it would appear that generally the age of 21 being rhe traditional
legal age of majority for most purposes it was accepted as such in
respect to purchases of alecholic beverages from licensees,

This reasoning applies equally in Hawail were the legal age for sales
of intoxicating liguor is 20 since 20 is the age of majority in Hawaii,
as well as the gualifving age for a number of other legal purposes.
There are widely divergent views as to what the legal age should be?
and what factors should be taken into consideration in establishing
the age reguirement. On the mainland United States the issue is
further beclouded by the fact that jurisdictions with a minimum age
of 18 have been subjected to considerable pressure from neighboring
states where the minimum age is 21. Due in part to complaints from
Connecticut, Massachusetts, New Jersey, Pennsylvania and Vermont,

New York's Joint Legislative Committee for the Study of the Alcoholic
Beverage Control Law, including a blue-ribbon advisory council, held
extended hearings and sponsored elaborate research studies on the
subject.,3 The 1966 United States Senate hearings on measures to
increase the age from 18 to 21 for purchases of wine and beer in the
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Table 6

INTOXICATIRG LIQUOR LAWS REGARDING MINORS

Conditions Under Which It is
Legal to Provide and Allow Minors
te Drink Intoxicating Liquor

State Legal Age for Sale to Minors
Alabama 21 No provision
Alaska 21 If given by parent
Arizona 21 No provision
Arkansas 21 No provision
California 21 No provision

Colorado

Connecticut
Delaware

District of
Columbia

Filorida
Georgia
Hawaii

Idaho

Illinois
Indiana

Towa

Kansas

Kentucky
Louislana
Maine

Maryland

Massachusetts

Michigan

Minnesota

18 for 3.2 beer; 21 for
other liquor

21
21

18 for beer and wine of

14 per cent or less alcohol
by volume; 21 for other
liquor

21
21
20

20 for beer; 21 for other
liquor

21
21
21

18 for 3.2 beer; 21 for
other liquor

21
18
21
21
Z1
21
21
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With parent's consent at home

With parent's consent at home
Illegal
Illegal

Illegal
With written consent of parent
No provision

No provision

Ne provision
No provision

If given by parent or guardian
or administered by physician or
dentist for medicinal purpose

No provision

Illegal in licensed premises
Illegal

Over 16, with parent's consent
No provision

No provision

By a physician

3,2 beer in presence of parent



Table 6

{continued)

State

Legal Age for Sale to Minors

Conditions Under Which It is
Legal to Provide and Allow Minors
to Drink Intoxicating Liquor

Misgissippi

Missouri

Montana

Nebraska
Nevada
New Hampshire

New Jersey

New Mexico
New York

North Carolina
North Dakota
Ohio

Oklahoma
Gregon
Pennsylvania

Rhode Island

South Carolina

Soutrh Dakota

Tennegsee

Texas

Urah

18 for beer and wine; 21 for
other liguor

21
21

21
21
21
21

21
18

18 for beer and light wine;
21 for other liquor; 17 if
married

21

18 for 3.2 beer; 21 forxr
other liguor

Female 18 for 3.2 beer for
off-premises consumption;
2} for cother liquor

21
21
21

18 for beer and wine; 21
for other liquor

19 for 3.2 beer; 21 for
other liguor

21
21

ot
ot
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By physician or dentist in prac-
tice of his profession, by
hospital for treatment of pa-
tients; by pharmacist in pre-
scriptions; by church representa-
tive for religious ceremony

With parent's consent at home

If prescribed by doctor; for
sacramental purpose

Illegal
No provision
No provision

1f acquived as gife; illegal on
licensed premises

In presence of parent or guardian
No provision

No provision

If given by parent

Home use, only if given hy
physician

No provision

With parent's consent at home
With parent's consent at home
[1legal on licensed premises

In presence of parent
No provision

Iilegal

May possess and consume in
public place in presence of
parent, guardian, or spouse

If given by parent, guardian, or
doctor for medicinal purpose



Table 6 {continued)

Conditionsg Under Which It is
Legal to Provide and Allow Minors

State Legal Ace for Sale to Minors ro Drink Intoxicating Liquor
Vermornt 21 With parent's consent at home
Virginia 18 for 3,2 beer; 21 for No provision
other liquor

Washington 21 In presence of parent, guardian,

or doctor

West Virginia 18 for 3.2 beer; 21 for Iilegal
other liquor

Wisconsin 18 for beer; 21 for Beer in presence of parent or
ather liquor guardian

Wyoming 21 No provision

Sources: Raymond G. McCarthy, Alcohol Education for Classroom
and Community (New York: MeGraw-Hill, 1964}, pp. 27-28,
Distilled Spirits Institute, Summary of State Laws and
Regulations Relating to Distilled Spirits, Eighteenth
edition, 1966 (Washington, D. C.: 1967}, %0 pp.;
various state statutes,
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District of Columbia dealt in large part with charges from Maryland
and Virginia which cited the District's ligquor law on age as a cause
of juvenile delinguency by 18 to 20-year-oclds in the surrounding
states.4 The situation in Hawaii most analogcous to this problem of
neighboring states with different minimum age requirements involves
those military installations in the State where 18 is the legal age
for consumption of liquor.

The following excerpts from the New York and Senate hearings
and reports present sharply differing attitudes on what is the wise
age qualification. From the New York report:

Fighteen was selected as the legal age in this state on the recom-
mendation of the Conway Commission in 1934, That Commission felt that
at eighteen most youths achieve a degree of emancipation, either by
entering college or bheginning full time employment, and that frequently
young persons do commence using alcoholic beverages at that age, often
with parental consent, Undev the circumstances, the Conway Commission
reasoned, it is sensible to permit these youths to be served in premises
that are operated under (Alcoholic Beverage Control) licenses and sanc-
tions in an open, law-abiding and wholesome manner, The adoption of a
higher wminimum age, the Commission reported, would set the stage for
drinking by vouth, either furtively in unlicensed dives or otherwise in
violation of law, all of which would lend glamour to the practice and
so tend to defeat the purposes of control. f(p. 12)

1 believe that we may have overlooked the obvicus by concentrating
all our attention upon the Alcoholic Beverage Control lLaw and ignoring
the remedial measures that may be available through changes in the
Vehicle and Traffic Law . . . . I do not believe that any change should

be made in the minimum drinking age . . . . I do not think any change is
necessary. However, 1 am very much interested in some step that would
help reduce the possibility of accidents. To this end . . . I would

add (te the "implied consent law'™) a new clause providing a {special)
standard (for chemical evidence of driving while under the influence
of intoxicating liguor) inm the case of a person under 21 years of age.
(pp. 18-19)

I rhink it has been admitted and will be admitted by most witnasses
before this Committee and certainly by all social scientists who study
the problem, that vou cannot administer a law under a democracy if the
moral conscience of the people is offended by it and you cannot administer
this law about drinking between the ages of 18 and 21 if it is not
accepted by society and thisg is quite regardless of whether this law
exists or obtains in all or two of the states of the Union or not, if we
can say that this is a law which is unenforceable and is not acceptable
to the conscience of those who would be asked to accede to it., {(pp. 50-
510

A wmajor aspect of New York's lB-year-old drinking law, which hasg
received too little attention, is the fact that boyve and girls considerably
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younger than 18 have been permitted to obtain alcoheolic beverages. I
recognize the difficulty of enforecing any minimum drinking age, whether
18 or 21, Experience has indicated it is altogether too easy to

falsify one's age, and the facts of physiclogy often make it easy for
16-year-olds to masquerade as 18-year-olds and for 19-year-olds to pose
as 21-year-olds. The advantage of a 2l-year-old law, however, is that it
is virtually impossible for boys and girls of 16 or 17 to convince any-
one that they are in fact 21 years old, ({(p. 54)

(It is) my opinion that a person who has attained the age of 21
years is a much different person from the 1l8-year-old youth. It is the
difference between a freshman and senior in any college. The colder
person has received more education, moere training in moral principles
and moral values. He usually has better judgment and greater and deeper
respect for the law. His character is more stable and he does not
possess the same desire for kicks as the younger person. . . . A teen-
ager in my judgment does not have an absolute right to purchase alco-
holic beverages, Neither our personal liberties nor our individual
freedoms are absolute, Their extent must always be related to the
security of the Government which provides and guarantees them., (pp. 61~
62)

« . . the central isswe , , ., isthe issue of what is the age of maturity.
Some people would have ug feel that this is 18, other people would have
us feel that it is 21 and there are those peonle who might even suggest
that 35 or 45 is closer to the age of maturity . . . looking at the
biological facts it seems reasonably safe to state that optimal growth

is reached certainly by the time that we are 18 years of age . . . . I
think society offers to voung people their major privileges as well as
responsibilities by the age of 18, (pp. 64-65)

« o« « alcohol is only one of a series of self-expressive devices our
children can utilize. Our children who use alcohol mislead us into
thinking it is alcohol that is the problem just as ocur children who
speed mislead us into thinking automcbiles are the problem. We have
not vet allowed ourselves to bellieve that we should do away with our
property to aveid wvandalism, or to think we should do away with parents
to avoid adclescent distespect, {p. 87)

the Senate hearing:

Beer and wine consumed by bovys and girls is the cause of delin-
quency, dangerous driving, accidents, and death--both in the District
and in the surrounding counties of Maryland and Virginia, Because
Maryland forbids drinking by persons under 21, underage vouths from my
State flock te taverns in Washington, both to drink beer and wine and to
take them back to their acquaintances at home ., ., . teenage drinkers
wreak havoc with property and create disturbances late at night. . . .
We should have learned by now that alcohol and gascline do not mix well
with mature adults; with teenagers, many of them confused and i{rresponsi-
ble, the combination can, in the most literal sense, be deadly,

{(pp. 12-13)
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Downtown is where the action is, and that's where they (young
people) go, even in metropolitan areas which have a uniform drinking
age, whether it is 18 or 21. And the young people come downtown
because the excitement and the fun is there, whether thevy can get
the same alcoholic beverages in their suburban hamlet or not. (p. 19)

Upon examination, 18 would seem to be the most logical time to be
given the responsibility for choice when it comes to beer. This is
at a time when the young men and women leave the controlled, develop-
mental atmesphere of the home to face college, career, marriage, parent-
hood, or armed service with all the myriad decisions involved for their
future lives. Can even a parent, much less the State, make these pain-
ful decisions for his sons and daughters? During their 18th, 19th, and
20th years, can we treat them as though they were children on the single
subject of whether or not to have a beer? (p. 21)

Not all alcohol-related offenses committed by youth are equally
serious, Liquor law vieolations are largely an artifact of state laws
prohibitiang the sale of intoxicating beverages to persons under twenty-
one, Studies of teen-age drinking behavior indicate that these laws
fail to deter early experimentation with alcohol and often lack either
parental or peer-group support, . . . States should revise their liquor
laws to accord more realistically with the facts of teen-age drinking.
(pp. 57 and 60)

sales should never be made legal anywhere in the United States of
alcoholic beverages to persons under 21 years of age. . . . Whatever
arbitrary age limit is set, we find that some young people begin to
anticipate and test these Ilimits. To set the limit at 18 dees not sclve
the matter of the 16- and 17-year-old young people., They will continue
to denounce the discrimination, They will try to find an older person
to buy it for them, or they will attempt to secure a false identifica-
tion card. (pp. 112 and 114)

To summarize these arguments, whether based on reason or emotion,
they fall into the following categories:

1. The "Prohibition"™ argument that alccholic consumption of
all kinds is evil and that it is particularly bad for
teenagers.

2. The highway safety argument that alcoholic consumption by
youngsters who operate motor vehicles adds to automobile
accident tolls in life, personal injury, and property
damage .

3. The "forbidden fruit" argument that unduly stringent
age requirements will encourage in young people a
pattern of evasion of, and disrespect for, the law and

civic responsibility.
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4. The "age of maturity"” argument put forth variously to
support an l1l8-year and a 20-year age reguirement.

5. The enforcement argument also used in support of either
of the age limits usually suggested.

Three major studies conducted to determine the drinking habits
of youth are freguently cited in the literature.® These studies
indicated a direct relationship of drinking to age, not drinking to
law~-the drinking incidence number involved increased by age. By the
age of 16 most of the people who were going to drink were already
drinking. In Nassau County, New York, where it was known that roudghly
ninety per cent of the population are occasional users of aleocholic
beverages, by the age of 16 about ninety per cent of the students
were doing so, which means those who were going to be abstainers were
already abstaining and those who were going to drink were already
drinking. The studies concluded that the minimum age law exerts
little, if any, retarding influence on the drinking behavior of teen-
agers. They found that drinking increased for 13-, 14-, 15-, and 16-
vear olds but that there was no appreciable rise after 16. In New
York, for instance, where the legal age is set at 18, if the law were
effective, one would assume there would be a tremendous rise at 18;
this was not the case. The New York, Wisconsin, and Kansas research
yvielded consistent results: the percentage of drinking in high
schools was in each area consistent with the percentage of drinking
by adults in the area. It appears from the studies that the drinking
patterns of college and high school students show clear correlation
with parental custom, nationality, religious backgrounds, family
income, and social and personal associations; and that the vast
majority of voung people start using alcoholic beverages in the home
with parental consent and approval.

A later study done for the New York Joint Legislative Committee
for the Study of the Alcoholic Beverage Control Law in 1962 and in-
corporated in its report resulted in conclusions generally in agree=
ment with the earlier studies.® Its authors emphasized that what is
most needed as a public health effort is more general knowledge about
all areas of youthful behavier and, in particular, a long-term study
of children to determine the factors which lead either to alccholism
or to temperate drinking and studies of the drinking behavior of the
18~ to 2l-year-old group and the conseguences of drinking at these
ages,

The most recent study on the subiect of legal drinking age, bv
the Cooperative Commission on the Study of Alcohwolism, ! iz reported
to have included the following proposals as part of a total alcohol
program:

~d
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-~-It should be a national policy to promote drinking in a family setting
where drinking is likely to be restrained to help prevent the develop-
ment of problem drinkers,

--The legal age for buying and public drinking of alcoholic beverages
should be reduced to 18 throughout the country since the Zl-year age
limit is largely unenforceable and creates a basically hypocritical

situation.

All of the major scientific studies in their recommendations on
the minimum age for drinking bolster the validity of the conclusion
made by the 1952 study of the Joint Committee of the States to Study
Alcoholic Beverage Laws:

The minimum age of majority in respect to the sale or service of
alcoholic beverages by licensees should conform to the mores of citizens
of the state and should be in substantial conformity with public think~

ing.

Comment:

- . . If persons under the legal age in large number use alcocholic
beverages with parental permission or approval, examination of the
question of reducing age would appear to be in order.B

The other conclusions of that study are:

1. Every person licensed to sell alcoholic beverages should be held
strictly responsible for the sale, delivery or gift of an alcoholic
beverage to a minor on his licensed premises,

Comment ;

Only by so fixing responsibility can the state insure com-
pliance with the prohibition against sales to minors, The
licensee's obligation to take all reascnable precautions to
prevent such sales should extend to his employees and he should
be chargeable for any failure on their part to exercise the same
high degree of care that the law requires of him. If this burden
is heavy-~as it undoubtedly is-=-it is placed upon the licensee for
good cause, In accepting his license he assumes the hazard of
such sales and the consequent penalties.

2. Every licensee should take all of those precautions which a prudent
businessman would normally accord to a matter of primary importance to
his business to assure himself that his customer is of legal age before
selling or serving him an alcoholic beverage,

Comment -

Zelling to minors is a matter of primary importance not only
to a licensee's business but to the public interest as well,
Uniess a licensee is disposed te use, and in actual practice does
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use, his experience, powers of observation, knowledge of human
nature, ingenuity, resourcefulness, and best judgment in ascertain-
ing the age of every youthful patron, he evades one of his most
fundamental obligations as a licensee, Due care involves search-
ing inguiry, careful observation, and sound judgment which resolves
all final doubts against making the sale or service,

P
wOW R

4, Minor responsibility provisions are unjustifiable unless they are
conducive to the promotion of true purposes of control,

Comment:

The true purposes of control are the promotion of temperance
in the use of alcocholic beverages and respect for and obedience to
taw., To be conducive to those ends: (1) such provisions must be
enforceable, and if in existence, enforced; (2) they must not make
more difficult and less certain the punishment of those who sell
to minors; and (3) their enforcement must not serve to destroy the
reputations or blight the lives of boys and girls. Such provisions
as to minor responsibility are strongly supported by some ABC
falcoholic beverage control] Administrators and vigorously denounced
by others, all of whom, in reaching their respective cenclusions
have the same end in view, namely, the elimination of sales to
minors, From their eariiest days the states have been deeply
concerned with the welfare of youth and it is of transcendant
importance that the states be zealous, astute and circumspect in
their concern for the reputations and welfare of their young people,

5. The use of documents by a licensee to assist him in restricting sales
of alcoholic beverages to adults only promotes control to the extent that
their use contributes to such restriction and it is a justifiable control
measure only on that basis,

Comment :

Due care in determining the age of a patron whose majority
is meither known nor definitely apparent to a licensee requires,
as we have observed, searching inquiry. Generally this should
include the production of multiple documents by the patron which
identify him and set forth his age or date of birth, To serve
any purpose, useful in this respect, they must be authentic, must
have been issued to him by a branch of gevernment or cther responsible
organization or agency and must belong to the patron. When the use
of documentary evidence by a licensee qualifies, limits, or reduces
the responsibility of the licensee for sales to minors to that same
extent the effectiveness of the safeguards intended to prevent
such sales is gualified, limited or reduced. ZRegardless of the
severity of this interpretation, such limitation cannot be justified
ag a control measure until it c¢an be shown that it has some compen-
sating effect which imuresz to the benefit of control.
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6. In determining the proper age of majority in respect to sale or
service of alcoholic beverages by licensees, public attitudes and con-
victions with reference thereto are of great importance and where not
accurately known should be ascertained by objective survey and study.

Comment:

Since ABC [alcoholic beverage control]l laws should be in
substantial conformity with public thinking, it is important for
government and the public to know what people actually are think-
ing. In the absence of such knowledge, public attitudes can best
be ascertained through an objective survey and study,

7. There is usually available to licensees no exact formula or in-
fallible method for ascertaining a patron's age and licensees in
judging age should, therefore, leave a safe margin for error,

Comment:

It is a commonly accepted fact that among persons of the same
age there is wide variation in the degree of maturity outwardly
apparent during youth and adolescence. No scientific method of
accurately judging age from appearance has yet been devised and
the licensee who depends upon this facter alone acts at his peril,
Since licensees have no legal obligation to sell alcoholic beverages
to anyone of whose majority they are not certain they should re-
solve all such doubts by refusing service., We commend for the
guidance of all licensees the slogan WHEN IN DOUBT OF A PROSPECTIVE

CUSTOMER'S AGE DO NOT SELL.

A number of liguor commissioners, commission executive secre-
taries and other staff, police officials, and judges in the State
were interviewed by this writer to learn their opinions on the ques-
tion of the legal age for buying and drinking intoxicating liquor in
Hawaii. The consensus of the opinions, with a few exceptions, was
that there should be no change in the 20-year minimum age. Most of
the reasons stated in support of the existing provision dealt either
with consistency in the law of minors (20 is the age of majority; it
determines competency as to age for contract purposes, for marriage
without parental consent, for being regularly licensed as a motor
vehicle operator without parental responsibility, for executing a
will, for voting) or, with speculation that decreasing the age gualifica-
tion to 18 would add to enforcement problems and would operate to
depress the age at which drinking starts, in fact, to 16,

The traditional approach to enforce the age restriction on sales
of intoxicating liguor to minors is to impose absolute liability on
licensed sellers for violation of the law. The inevitability and
harshness of the penalties, which might include suspension or revoca-
tion of license, fine, or imprisonment, in cases of licensees who made
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unauthorized sales in good faith led to modifications in some states
such as imposing penalties on minors for buying liguor or for mis-
representing their age. The devices used by the states to supplement
+he prohibition against sales to persons under the statutory age are
listed below:

Alabama: No statutory minor responsibility, but
adminigtrative regulations make it unlawful
for a minor to purchase, attempt to purchase,
or misrepresent his age to purchase or
attempt to purchase.

Alaska: Unlawful for minor to solicit purchase,
attempt to purchase, or misrepresent his
age. Good faith reliance on signed state-
ment of age is a defense to charge of illegal
gsale by a licenssge.

Arizona: Unlawful for minor to purchase. Provision
for age I.D. cards. Unlawful for person
to present false or fraudulent I.D. card.

Arkansas: Unlawful for minor to purchase,
California: Unlawful for minor to purchase or to present
false written evidence of age. Proof that

licensee was shown documentary proof of age
is a defense to criminal prosecution of
proceeding to suspend or revoke license.

Colorado: Unlawful for minor to obtain by misrepresent-
ing age or by any other method.

Connacticut: tnlawful for minor to purchase, attempt to
purchase, or to make false statement to
procure. Provision for age majority cards
($1Y; unlawful to misrepresent age to procure
age majority card.

Delaware: Unlawful for minor to make false statement
of age to obtain.

District of Unlawful for minor to misrepresent age to
Columbia: procure.
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Florida:

Georgia:

Hawaii:

Idaho:

Illinois:

Indiana:

Towa:

Kansas:

Kentucky:
Louisiana:

Malne:

ANALYSIS OF CHAPTER 159

Unlawful for minor to misrepresent age to
induce licensee to sell,

No minor responsibility.

Reliance in good faith on misleading
appearance of minor may be pleaded in bar
to criminal charge of selling to minor.
Unlawful for minor to purchase or for adult
to purchase for consumption or use of a
minor.

Individual consumer permit (50 cents annual
fee) required to purchase from state store.
Unlawful to make false representation to
procure permit. Unlawful for minor to
purchase, attempt to purchase, or toc mis-
represent age to purchase.

Unlawful for minor to purchase or to mis-~
represent age to procure. Provision for
issuance by county clerks of age I.D. cards
{$2). Unlawful to make false representa-
tion to procure card.

Unlawful for minor over 18 to misrepresent
age to purchase or procure or for minor of
any age to give false written statement of
age.

Individual consumer permits {$1 annual fee)
regquired to purchase distilled spirits or
wine from state stores. Unlawful to make

false statement in procuring consumer
permit.

Unlawful for minor to misrepresent age to
purchase.

No minor responsibility.
Unlawful for person under 18 to purchase.
Unlawful for minor to purchase or to mis-

represent age to purchase,
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Maryvland:

Massachusetts:

Michigan:

Minnesota:

Mississippi:

Migsouri:

Montana:

Nebrasksa:

Nevada:

Unlawful for minor to misrepresent age to
purchase. Proof that licensee exercised due
caution to determine age may be offered as
defense.

Unlawful for minor to make false statement
of age to procure sale or delivery.

Unlawful for persons 21 to 25 to purchase
without I.D. card or to give false informa-
tion to procure card. Unlawful for minor
to migrepresent age to procure ligquor.

Unlawful for minor to purchase or attempt
to purchase or to misrepresent age to
induce licensee to sell. Provision for age
I.D. cards (53 annual fee). Unlawful for
minor to misrepresent age to procure card.

Unlawful for minor to purchase, receive, or
possess in a public place or to make a
falge statement of age to a seller for the
purpose of obtaining.

Unlawful for mincr to purchase or attempt to
purchase.

Unlawful for minor to misrepresent age.
Individual consumer permit (50 cents annual
fee) required to purchase ligquor from state
store. Provision for issuance of age I.D.
caré {50 cents). Procuring and filing of
gigned card certifying age is a defense to
charge of selling to a minor.

Unlawful for minor to misrepresent age to
obtain.

Unlawful for minor to purchase or misrepre-
sent age to obtain. Proof that licensee
regquired documentary evidence of age con-
stitutes a defense to charge of selling to
& minor.
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New Hampshire:

New Jersey:

New Mexico:

New York:

North Carolina:

North Dakota:

chio:

Oklahoma:
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Unlawful for minor to misrepresent age to
procure. Proof that minor falsely mis-
represented age in writing supported by some
official document of majority, minor's
physical appearance such as to lead a reason-
able person to believe him 21, and sale in
good faith reliance thereon is prima facie
evidence of innocence to charge of selling
to a minor. Unlawful to sell to person

21 to 25 unless birth certificate procured
and name is signed in the presence of the
seller.

Unlawful for minor to purchase or mis-
represent age to obtain. Showing that minor
misrepresented age in writing, that he gave
appearance of being of age, and that the
sale was made in good faith reliance upon
such writing and appearance constitutes a
defense to charge of selling to a minor.

Unlawful for minor to purchase or receive
unless accompanied by parent or guardian,
or to present false documentation of age.
Provision for issuance of age I.D. cards
($3), proof of presentation of which is a
defense to charge of selling to a minor,.

Unlawful for minor to present or offer
false or fraudulent written evidence of
age to obtain.

Unlawful for minor to purchase.

Unlawful for minor to purchase or attempt
to purchase or to misrepresent age to
obtain.

Unlawful for minor to purchase.

Unlawful for minor to misrepresent age in

writing or to present false documentation
of age to induce sale.
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Oregon:

Pennsylvania;

Rhode TIsland:

South Carclina:

South bakota:

Tennessee:
Texas:

Utzh:

Vermont:

Unlawful for minor to purchase or mis-
represent age to procure., Proof that

minor was required to produce evidence of
age and sign statement of age is admissible
in defense of charge of selling to a minor.
Individual purchaser permits ($1 annual
fee) are required to purchase from state
stores. Provision for age I.D. cards for
persons 21 to 26.

Provision for age I.D. cards. Signed
statement by holder of card in possession of
licensee is a defense to civil or criminal
action for selling to minor. Unlawful for
minor to misrepresent age to procure liduor.

Unlawful for minor to purchase, attempt to
purchase, or nmisrepresent age to obtain.
Proof that licensee reguired evidence of
age and that minor signed bock kept for
such purpose is prima facie evidence of
good faith,

No minor responsibility.

Age I.D. cards (25 centg annuzl fee)
required for persons 21 to 25. Unlawful
to purchase when not in possession of card
or to misrepresent age to obtain liguor or
identification card or to attempt to pur-
chase.

No minor responsibility.
Unlawful for minor to purchase.

Permits {$1 annual fee) required to purchase
from state stores and package agencies.
State stores and agencies may also require
perscons of doubtful age to execute age I.D.
cards at time of purchase. Unlawful for
minor to misrepresent age.

Unlawful for minor to misrepresent age to
procure,
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Virginia: Unlawful for minor to misrepresent age to
procure. Provision for issuance of age
I.D. cards.

Washington: Provision for issuance of age I.D. cards.
Proof that person presented I.D. card and
was required to sign certification card is
a defense to charge of selling to minor.
Unlawful for minor to purchase, misrepresent
age, or apply for age I.D. card,

West Virginia: No minor responsibility.

Wisconsin: Age I.D, cards (81 to $1.25) may be
obtained and must be shown on demand. Un-
lawful for minors to misrepresent age to
obtain liguor.

Wyoming: Unlawful for minor to misrepresent age to
obtain,10

The problem of enforcing the age restriction on sales of intoxi-
cating ligquor as a means of discouraging consumption of liguor by
minors suggests solutions which in themselves create problems of
enforcement and administration. A minor identification system, for
example, involves such problems as wholesale fraud in altered and
fictitious identification cards, the lending of cards to minors by
adults, and costly, elaborate administrative operations. The sug-
gestion of prohibiting minors from entering or remaining in licensed
premises, a provision which involves the same difficulties as pro-
hibiting sales to minors, is obviously impractical for such premises
as restaurants, banguet halls, clubs, or grocery and drug stores and,
if applicable only to certain classes of licensed premises, is also
obviocusly ineffective. Criticism of the Hawaii provisionll that
imposes a criminal penalty on a minor who purchases intoxicating
ligquor relies, in part, on constitutional law. The following illustra-
tion points out the advantage of penalizing a minor for possession,
rather than for the purchase, of intoxicating ligquor:

A criminal action is brought against a (licensee) for making a sale to a
minor and as yet no charges have been brought against the minor. During
the course of the trial, the prosecution calls the minor to whom the
alleged sale was made as a witness and asks a question in somewhat the
following form: "Will you state whether or not you putrchased from the
defendant the bottle of whiskey which has been marked prosecution'’s
exhibit A for identification, and which was found in your possession
while vou were in the parking lot of the XYZ Club, eon the night of
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August 28, 19617" At this point, the minor may refuse to testify on the
grounds that his answer may tend to incriminate him, Counsel for the
minor . . . may interpose with an objection . . . to the effect that the
witness has a constitutional privilege not to answer any question if his
answer may tend to incriminate him, In the event the prosecution is not
able to establish the fact of the sale by other means, the defendant
would be released, Therefore, it may be seen that by trying tc impose
too many punishments, an escape route is opened to both (licensees) and
minors, and the purpose of the law is defeated. However, if there were
no penalties upon minors for purchasing, he could be called and could
freely testify that the defendant sold the liquor to him, There would
be no ground upon which the minor could invoke the privilege against
self-incrimination because he is not subject to punighment for purchasing,
but only for possession of intoxicants., . . . When a minor is appre-
hended with liquor in possession, the fact of the offense has already
been established, and it is not necessary to inguire as to where he
obtained it to support his conviction and, consequently for him to
incriminate himself. It is highly desirable, of course, to determine
the source of the liquor so that the person selling or furnishing it

to him contrary to the law can also be punished., It would not be
desirable to attempt to penalize both the minor and the (licensee) for
the same transaction, however, 1if in doing so it is likely that both
would escape punishment.12

Placing responsibility for possession of intoxicating liguor on
the underage minor also closes the existing gap--there is no liguor
law violation when a group of teenagers hold a beer party in one of
their homes during parental absence. There would be a viclation if
one of the yvoungsters left the private residence and drank beer on
the public sidewalk,l? but it is not illegal for a minor to possess
and drink liguor if he does so on private property or even in public
as, for example, in automcbiles or at parks and dances.

The penalty attached to any adult purchasing intoxicating liguor
for the consumption or use of a minor is the same prescribed for a
minor purchasing intoxicating liquor.l4 It can be argued that a
distinction going to the severity of penalty is warranted for the
offense of furnishing liguor to a minor when committed by any adult
as contrasted to commission of the offense by a licensee. Licensees
are sometimes duped into selling to a minor and may be free from
intentional wrongdoing; when an unlicensed adult purchases liguor for
a minor, it is, on the other hand, often at the request of the minor
and usually involves an element of wilfulness and intent to violate
the law.

Other areas of the Hawaiil intoxicating liguor law relate to

minors especially. Liguor licenses may not be issused to minors
although in the case of a corporate licensee a minocr may legally own
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or control up to twenty-five per cent of the outstanding capital
stock.13 The prohibition against minors selling or serving intoxi-
cating ligquor on licensed premises, a prohibition that has been wade
more particular by rule in the counties of Maui and Hawail and the
City and County of Honolulu, was eased slightly by legislation in
1967. Act 184, Session Laws of Hawaii 1967, provided:

. . . At no time under any circumstances shall any liguer . ., . be sold
ot served by any minor upon any licensed premises except in such
individually specified licensed establishments found to be othevwise
guitable by the liquor commission in which an approved program of job
training and employment for dining room waiters and waitresses is being
conducted in cooperation with the University of Hawaii, or the state
community college system, or a federally sponsored manpower development
and training program, under arrangements which ensure proper control
and supervision of employees.

The recommendation of the State Commissicn on Manpower and Full
Employment on the exception was that it would "enable minors in
properly conducted and supervised training programs to progress from
bus boy to waiter or waitress as they achieve proficiency . . . (and)
facilitate recruitment of local youth into hotel service entry jobs
at the time they are most apt to benefit from opportunities offered
by training programs; it would provide incentive for trainees, and
it would oggn the way for higher earnings to the employee after

training."

A memorandum from the Honolulu liguor ccommission opposed any
exception to the prohibition against minors selling or serving intoxi-

cating liguor as follows:

The legislature in all its wisdom has seen fit to enact laws to
prohibit the minor from becoming involved im the liquor business both
as a licensee or as an empleyee who serves or sells liquor. In effect
the legislature has stated that minors and liguor should not be brought
together., It seems quite apparent that, having the interest of the
minor in mind, the intent was to prohibit the basic exposure to liquor.
There is no other way by which the objective might be accomg%isheé.lB

It is worth noting on the subject of minors, intoxicating liguor,
and the law that a complete resolution of the problems involved can-
not be found in the intoxicating liquor law alone. Highway safety,
the family court system, criminal law involving such offenses as
contributing to the delinguency of a child, and the public education
system all are importantly related to society's concern about youth
and drinking.
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ticense Classification

Liguor licenses presently authorized in Hawaii are divided into
the following classes and kinds:

Class 1. Manufacturers' licenses
Kinds: (a) beer
{(b) wine

(c) wine manufactured from grapes or
other fruits grown in the State

(8) alcohol

(e} other specified ligquor

Class 3.19 Wholesale dealers' licenses

Kinds: (a) general - all liguors except alcohol
{h) beer and wine
{c) alcohol

Class 4. Retail dealers' licenses
Kinds: {(a) general - all ligquors except
alcohol

(b} beer and wine
{¢) alcohol

Class 5. Dispensers' licenses
Kinds: (a} general - all ligquors except
alcohol

(b) beer and wine

{c) Dbeer
Class 6. Club licenses - general only but excluding alcohol
Class 7. Vegsel licenses -~ general only but excluding alcohol
Class 8. Additional vessel licenses - general only but

excluding alechol

Class 9. Special - limited to a term of one day on any
occasion
Kinds: (a) general - all liguors except alcohol

{ beer

)
(b} beer and wine
<}
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Class 10. Capbaret licenses - general only but ekcluding
alcohol

In certain cases involving transfer of licenses, provision is
also made for temporary, conditional licenses, limited tc a term of
sixty days plus one sixty-day renewal period.2O

The listed classes of licenses are intended to relate chrono-
logically to the liguor industry from the point of manufacture of
the liquor to the point of sale to, and in some cases actual consump~
tion by, the consumer. However, these license classifications fail
in certain particulars to relate logically to the total scheme of
the Hawaii intoxicating liguor law, its administration, and the
operation of the regulated industry. Two changes in the classifica-~
tion system have been proposed by the county ligquor commissions since
1965--elimination of the class 10 cabaret license and creation of a
new class, the hotel license.

The statutory distinction between a cabaret license and a
dispenser's license of the general kind, both of which authovrize the
sale of liquor for consumption on the premises, consists of a number
of specific conditions imposed on the holder of a cabaret license
and the establishment of a 3 a.m. closing hour throughout the week
for all cabkarets. The conditions require cabaret licensees to main-

tain food service; provide facilities for dancing by patrons, including

a dance floor and an orchestra of at least three members; and provide
professional entertainment for the patrons. The difficulty of
administering and enforcing such reguirements is demonstrated in the
following rules promulgated by the liquor commissgions in attempts to
refine and define the requirements (underscoring added):

City and County of Honolulu:

RULE 31. (a) A holder of a cabaret license shall provide and main-
tain the following minimum requirements:

{1} Food service to patrons between the time the premises are
opened for business and midnight, Food service shall mean
offering to patrons regular meals comsisting of at least
three courses.

(2) A dance floor, consisting of a covered area of not lessg than
150 square feet suitable for ballroom dancing, clearly
designated and permanently set aside for such purpose.

{3) A dance orchestra of not less than three plaving members
to play music during periods devoted to dancing,
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{4) Professional entertainment for the benefit of the patrons.

(5) No less than a total of four hours for dancing and professional
entertainment between 9:00 o'clock, p.m., and 3:00 o'clock,
a.m.

(b) All bars in cabaret premises, in order to operate during hours
prescribed for cabarets, must confine liquor service to patrons within
an area where food service and dancing facilities are available and
where an orchestra and professional entertainment are both visible and
audible to such patrons, Bars in such premises which do not comply with
the foregeing requirements shall be allowed to operate no sooner than
the prescribed opening hour for cabarets and not later than the closing
hour prescribed for premises under a dispenser license,

County of Hawaii:
RULE 1,26, CABARET REQUIREMENTS.

{a) Minimum Requirements.

A holder of a cabaret license shall provide and main-
tain the following minimum requirements:

(1) Food service to patrons during the hours between
9:00 p.m, and 12:00 midnight whenever the cabaret
is open for business. Food service shall mean
offering to patrons regular meals consisting of
at least three (3) courses, with a selection from
a minimum of two (2) hot entrees,

(2) A dance floor comnsisting of a covered area of not
less than 150 sguare feet suitable for ballroom
dancing,

(3) A dance orchestra of not less than three (3) plaving
members to play music during seriods devoted to
dancing.

(&) Professicnal entertainment for the benefit of
patrons. Professional entertainment shall be con-
strued to mean any performance by a person or
persons, oiher than members of the orchestya,
whose principal source of income is derived from
entertaining peopnle.

{5) ¥o less than four (4) nights a week of professional
entertainment and an oychestra, both of which shall
be on simultaneous nights.

{6) No less than a total of four (4) hours for dancing
and professional entertainment between 9:00 p.m, and
3:00 a,m., on the four (4) nights of the week asz
reguired under subsection five (3} above,
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{(b) Other Bars on Premises.

When two {2) or more bars are operated underv a cabaret
license, only bars primarily servicing cabaret patrons
shall be allowed to open during the hours within which
a _cabaret can operate; bars not primarily servicing
cabaret patrons shall close not later than the hours
within which a dispenser can operate,

County of Maui:

RULE 25. (a) The holder of a cabaret license shall provide and
maintain the following minimum requirements:

(1) Food service to patrons between the time the premises are
opened for business and one hour before closing, Food
service shall mean offering to patrons regular meals consist-
ing of at least a substantial portion of the meal served for

supper.

(2) A dance floor of such design and area as shall be approved by
the Commission.

{3) Public dancing, professional entertainment and a dance
orchestra of not less than three plaving members to play
music during periods devoted to dancing, which shall be
provided at least on three nights of each week between the
hours of 9:30 p.m,, and one hour before c¢losing time, Pro-
fessional entertainment for the benefit of patrons shall be
subject to the provisions of Rule 16 {Entertainment Permits].
For the purpcse of this rule, the term "week'" shall mean a
period of seven successive days beginning with Sunday up to
and including Saturday,

{(4) Any minimim requirement for a cabaret premises or any portion
of such requirement may be temporarily waived upon the showing
of good cause therefor and upon a written conditional approval
of the Commission.

(b) All bars in cabaret premises, in order to operate during hours
prescribed for cabarets must confine liquor service to patrons within
an area where food service and dancing facilities are available and where
an orchestra and profesgsional entertainment are both visible and audible
to such patrons. Bars in premises which do not comply with the fore-
going requirements shall be allowed to operate only during the hours
prescribed for dispenser premises,
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County of Kauai:

RULE NO. 25. Minimum requirements for Cabaret establishments shall
be as follows:

(a) Food shall be available to patrons consisting of pot less than
short ordermeals from the time the premises are opened for
business to midanight. Short order meals shall mean food items
such as pork chops, chop steak, hamburger, or plain steaks,
ham and eggs, fried fish, combined with such condiments as
french fried potatoes, rice, salad, coffee, iced tea, etc.;
however, such items as hors d'oeuvres, chasers, saimin, sand-
wich, etc. do not qualify into the category of short crder
meals.

(b) Cabarets shall provide a dance floor for dancing by the patrons,
and music shall be furnished by an orchestra consisting of not
less than three musician members, and professicnal entertain-
ment is provided for the patrons in the way of flcor shows not
less than three (3) nights a week in a given week beginning on
Sunday and ending on Saturday. The Commission reserves the
right to regulate and control professional entertainment in
Cabarets or any other dispenser establishments. The licensees
will be held strictly accountable for the conduct of all enter-
tainers in the licensed premises. Cabarets shall submitf the
names of the professional entertainers, the name of the orchestra
and to specify the dates of the three (3) nights when Cabaret
fioor shows will be staged and the time of each show in writing
to the Commission weekly not later than 4£:00 o'clock p.m.,
Wednesday of each week. Provided, further, the mere fact that
nominal payment is made to a performer does not necessarily
qualify such performers as'professionals under the provisions
of this Rule.

Even with the specificity supplied by commission rules, the
cabaret class of license continues to present complicated problems,
at times seemingly ridiculous., Should commissioners spend hours of
involved deliberation on whether frozen "TV" dinners stored in the
freezer compartment of a cabaret's refrigerator constitute "offering
food service to patrons”; or a notice that prepared food will be
ordered from an outside business at the request of a patron? There
appears no valid reason for the cabaret license classification. Food
service will or will not bhe provided by a licensee in response to
patrons' demands. Entertainment, including dancing by patrons, is
offered at many premises operating under dispensers' licenses and is
in any case subject to close commission regulation under a permit
gystem, The other distinguishing feature of a cabaret license, the
gtatutory closing hour of 3 a.m., likewise does not appear to be
justified by any valid reason 35 an axception to the general power
given to the commissions to fix the hours for the transaction of
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business by licensees. Consistent with the "home rule" philosophy
of the liguor commissions, the commission in each county is the
logical body to provide by rule for authorized hours of service
that meet community needs, standards, and customs.

It is said that classification, in terms of legislation, must
be made with reference to similarity of situation, circumstances,
requirements, and convenience best to serve the public interest and
to be valid, must imply a reasonable and just relation to the act
with respect to which the classification is made.?l fThe legislative
classification of liguor licenses appears to miss the mark of valid
clagsification in providing for only a single class, that of dis-
pensers' licenses, for hotels and for restaurants and bars. Although
the license classification is intended to facilitate effective control
and regulation of the liguor industry by providing for laws and rules
to meet the various kinds of liguor industry businesses and operations,
it fails to take into account substantial differences between the
liguor business in a hotel and that in a restaurant or bar. The
liguor business as operated by hotels is distinct from other liquor
businesses operating under dispensers' licenses--hotels provide food,
beverages, and entertainment in public and private rooms to transient
guests, permanent residents, and the general public; hotels frequently
provide for more than a single bar facility; some hotels provide for
package sale of intoxicating beverages as well as for sales by the
drink; hotels provide room service; and usually hotels include a
larger physical area than bar or restaurants.

BRecause of the nature of 2 hotel and its coperations and because
of legal rules and concepts particularly applicable to hotels, regula-
tion of hotel liguor business cannot be administered in an even-handed
way by the liguor commissions under existing intoxicating liguor law
and commission rules for the control and regulation of dispenser
licensees. Some of the incongruous complexities of lumping hotels
into the same class as restaurants and bars are pointed out in the
following provisions of the Hawaii intoxicating liquor law (references
are to the Revised Laws of Hawaii 1955):

Section 159-1 defines "licensee" to include all agents, servants, and
emplovees of the holder of a license. This definition, if applied
strictly to a hotel licensee, would ascribe all of the responsibilities
of a licensee under the liquor laws to such hotel employees as grounds
keepers, room maids, maintenance engineers, and beach boys.

Section 1539-16(j) authorizes the liquor commission to prescribe the
terms, conditions, and circumstances under which persons or any class
of persons may be employed by holders of dispensers' licenses. This
authority in the case of a hotel licenses extends to every employvee of
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the hotel whether or not actually working in connection with the service
or sale of intoxicating liquor.

Section 159-19 authorizes liquor commissioners and inspectors to visit
and have access to every part of the premises of every licensee for
purposes of examination, inspection, or inquiry without notice and
without search warrants or other legal process. This authority in the
case 0f a hotel licensee presumably would extend to the rooms of
permanent and transient hotel guests. (Ses also section 159-78)

Section 159-40 prohibits a licensee from having or keeping any liquor
for sale or consumption on or in connection with his licensed premises,
This preohibition extends to the resident manager of a hotel who lives
on the premises and has his own liquor in his own quarters for personal
consumption,

Section 159-77 prohibits the selling or furnishing of liguor to a miner,
a person under the influence of liquor, or a person known to the licensee
to be addicted to the excessive use of intoxicating liquor; prohibits

the consumption of liquor on licensed premises except as permitted by

the terms of the license; and prohibits a licensee from knowingly
permitting a person under the influence of ligquor to remain on the
licensed premises. These prohibitions, in the case of a hotel licensee
extend to all rooms of hotel guests and all occupants of the rooms.

The occasional and obviously wise practice of a hotel manager encouraging
a guest to return to his room after drinking instead of taking an auto-
mobile drive or some cther activity is clearly illegal since the guest
roomsg are pavt of the licensed premises, and a person under the influence
of liquer is not only knowingly permitted te remain on the premises, he
is encouraged to remain. (See also section 159-83)

Section 139~-81 provides that, except for manufacturers, wholesalers,
or retail dealers, there shall be no action for debt on account of the

sale on credit of any liquor. This provision does not take into account
the prevalent practice of using credit cards for the pavment of hotel
bills.

Other complications caused by including hotel licensees under
dispensers' licenses are found in liguor commission rules such as
those fixing the hours during which licensed premises may be open
for the transaction of business, those prohibiting vending machines
on dispenser premises, those reguiring that all parts of the premises
he well lighted, or those prohibiting the "stacking® of liquor or
service of more than one drink at a time to an individual.

This analysis of laws, rules, and practices relating to the
wotel liguor business polnts to the nesd for a hotel license devised
the reguirements of hotel operations, responsive to both the
=z and restrictions applicable to such operations, and subject
onalbile fee commensurate with the business.
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Advertising

Although the Twenty-First Amendment to the United States Consti-
tution placed primary responsibility for intoxicating liguor control
with the states, the interstate nature of certain of the liguor
industry functions makes state control alone inadequate., The Federal
Alcohol Administration Act, administered undey the Alcohol and Tobacco
Tax Division of the Internal Revenue Service, is responsible for
regulating the labeling and advertising of alcoholic beverages in
interstate commerce. The federal regulations were incorporated with
a few exceptions and modifications into a uniform code recommended
for adoption by the states.22 The Act and the code both refer to
mandatory and prohibitory statements in liquor advertising. The
mandatory statements are required to inform the consumer while the
prohibitory statements are intended to:

{1} Prohibit advertising which misleads the purchaser.

(2) Prohibit advertising which induces minors to purchase
or to consume alcoholic beverages.

{(3) Prohibit advertising which associates products with
illustrations or statements that may encourage improper
conduct among the youth (e.g., inordinate emphasis upon
sex) .

(4) Prohibit advertising which may encourage excessive con-—
sumption {e.g., advertising of unreasonable reduction

of price}.

(5) Control of the advertising relationship between the
producer or wholesaler and the retailer to discourage
“tied house* implications.23

Table 7 which identifies state action on a few aspects of liguor
advertising shows that despite the fact of nineteen states and the
District of Columbia having substantially adopted either the Federal
Alcohol Administration regulations (FBA} or the Joint Committee of
the States uniform advertising code (uniform code}, the general
picture is one of inconsistency rather than uniformity.
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ANALYSIS OF CHAPTER 159

The Hawaii law on liquor advertising provides:

The commission may prescribe the character and extent of all
advertisements, posters or signs which may be posted or maintained in
or about the licensed premises.

The word "'saloon" shall not be used in any advertisements, posters
or signs to describe the liquor business or the licensed premises of
any licensee.

To implement this provision, the commissions have promulgated
the follcwing rules:

City and County of Honolulu:

RULE 13. No advertisements, posters or signs shall be in or about
licensed premises without the approval of the Commission, Licensees
shall not, directly or indirectly, cause obgscene or immoral advertising
matter to be distributed either on or from the premises or elsewhere.

Any exterior sign or poster which contains liquor advertising,
either in whole or in part, shall not exceed 9 square feet in area,
Mo exterior sign or window sign shall advertise any liguor by brand
name nor contain liquor advertising in letters of more than 12 inches
in height. No wore than cne exterior sign or poster containing liguor
advertising shall be permitted for each licensed premises. Provided,
however, where the licensed premises front on more than one street such
premises shall be limiced to no more than two exterior signs containing
liquor advertising.

For the purpose of this rule, words such as "bar" or '"cocktail"
or the like shall be considered liquor advertising; an "exterior sign"
shall be defined as one that is maintained upon or adjacent to the
outside of any licensed premises; and a “window sign" shall be defined
as one that is permanently installed on an exterior window of a licensed
premises and visible from the street. Nothing in this rule shall be
construed as applying to window displays of a temporary nature.

IR T
¥WOW W

RULE 18, 1f s window or other advertising display of liquor is
desired on the licensed premises, a space must be set aside especially
for such display. The display of liquor by any licensee on other than
licensed premises is prohibited, provided, however, the display of
Liquor at any fair, product show or similar exhibition by the holder
of a manufacturer's or wholesale dealer's license is not prohibited,
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INTOXICATING LIQUOR LAWS IN HAWAIIL

County of Hawaii:
1.29. Advertisements, Posters, 5igns.

(a) Interior. No advertisements, posters or signs shall be in or about
the licensed premises without the approval of the Commission.
Licensees shall not, directly or indirectly, cause obscene or
immoral advertising matter to be distributed on the premises,

(b) Exterior. Any exterior sign or poster which contains liquor
advertising, either in whole or in part, shall not exceed nine (9)
square feet in area. No exterior sign or window sign ghall
advertise any liquor by brand name nor contain liquor advertising
in letters of more than twelve (12) inches in height. UNo more than
one exterior sign or poster containing liquor advertising shall be
permitted for each licensed premises. Provided, however, where
the licensed premises front on more than one street such premises
shall be limited to no more than two exterior signs (no more than
one on each street) containing liquor advertising.

{¢) Definitions. For the purpose of this rule, words such as '"bar,
tavern, cocktail' or the like shall be considered as liquor adver-
tising; and “exterior sign' shall be defined as one that is main-
tained upon or adjacent to the outside of any licensed premises;
and a "window sign' shall be defined as one that is permanently
installed on an exterior window of a licensed premises and visible
from the street. Nothing in this rule shall be construed as apply-
ing to window displays of a temporary nature.

(dy Exceptions. Any exterior or window sign which is installed and in
use at the time this rule is adopted may be continued, provided
that any change, alteration, improvement or relocation of the non-
conforming sign must comply with the reguirements of this rule,

County of Maui:

RULE 21. On liquor licensed premises, no exterior or interior
advertising designed and so placed as te be clearly visible from the
street shall be allowed without the approval of the Commission other
than the name of the establishment, the type of license held by it, and
the digplay of the merchandise sold under such license, The aggregate
area of all exterior advertising signs or boards shall not exceed 24
square feet, All lettering on signs shall be approximately of the same
size and no particular word shall be given prominence.

In addition, the three counties of Honolulu, Hawail and Maui
provide that:

Mo retaill licensee shall, directly or indirectly, cffex, furnish,

deliver or give away any free goods, gratuities, gifts, prigzes, coupons,
premiums, or cother article or thing of value to any consumer in connection
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with the sale of any liquor. Articles of nominal value and necessary
for the proper opening of containers are exempt from this provision.~”

This rule has been promulgated pursuant to the minimum consumer re-
sale price law, "to prevent its circumvention by the offering or
giving of any rebate, allowance, free goods, discount or any other
thing or service of value" .26 In this connection it is noted that
neither the legislature by law nor any commission by rule has clari-
fied the guestion of whether or not the practice of some retail
dealers' licensees absorbing the general excise tax instead of
requiring its payment by the liguor purchasers is a circumvention

of the minimum consumer resale price law.

Intoxicating liguor advertising in Hawaii is subject to regula-
tion not only by the Federal Alcohol Administration Act, the state
intoxicating liguor law, and liguor commission regulations, it is
also subject to such other statutes as the Hawail Food, Drug and
Cosmetic Act?’ and false advertising laws.28 FpFurthermore, self-
regulation is practiced by the three sectors of the liguor industry,
imposed by their respective trade associations.

The advertising code of the Distilled Spirits Institute includes:
{a} no advertising of distilled spirits on radio or television; (b) no
advertising via billboards or other media near any military or naval
establishment; (¢} no advertising in any publication bearing a Sunday
dateline, or in any religious publication; (d) no portrayal of women
in liguor ads which show them drinking or holding drinks (until 1958,
the institute forbade all pictures of women in such advertising); and
{e) no paid "plugs" or “brand mentions" in any play, motion picture,
television or radio program.zg

The U. 8. Brewers' Association issues Recommended Advertising
Standards to its menber companies such as {(a) any appeal to children
or minors is avoided, and minors are never referred to on radiop, tele-
vision, or in print:; (b) tavern and restaurant scenes are always shown
in an atmosphere of respectability: {c} the so-called “cheesecake® or
sex angle is never stressed, and even mild kissing scenes are not
permitted; and (d} words which imply that our product gives a "lift®
or is "zippy" are avoided, 30

The Wine Institute issues a Statement of Advertising Principles
as a guide and recommends rules that include (a) no featuring of
athletes in wine advertising, or any suggestion that wine aids
athletic prowess: (b} no appeals to children, or use in advertising
of characters with ¢hild appeal, e.g., Santa Claus; (¢} no suggestions,
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INTOXICATING LIQUOR LAWS IN HAWALI

in wine advertising, of any connection with contemporary religion:
{d) no advertising of wine as part of the observance of Memorial
Day or Armistice Day although it is permissidble to suggest wine for
the celebration of such holidays as Christmas, New Year's, Fourth of
July, etc.; (e) avoidance of the use of sound trucks or sky writing
in wine advertising.3l

The vhome rule" concept of liguor law administration, =zoning
law, and outdoor advertising in the State would seem to encompass
those particulars of liquor advertising now regulated by the counties,
particularly as to advertising in or about licensed premises. How-
ever, 1f advertising regulation is to be extended to such areas as
newspaper and magazine copy, the regulation should be uniform
throughout the State and be based on either the Federal Alcohol Adminis-
tration regulations or the Joint Committee of the States uniform
advertising code. The problem is stated in the following remarks:

Although advertising copy of producers, importers, and wholesalers,
in newspapers and magazines of national circulation, is required to
meet Federal requirements, there is no assurance to the advertiser that
his copy, if prepared to meet Federal requirements, will alsc meet State
requirements., ‘There have been instances where national copy could not
appear in newspapers and magazines, published and distributed within an
individual State, without modification to meet the more stringent require-
ments of that State.

In any such case, the advertiser has the choice of modifying his
advertisement, at additional cost to him, or declining to advertise at
all. 1In the latter event, which so often occcurs, the advertising revenue
is lost to the local publishers; vet the advertisements receive sub-
stantial circulation within the State by way of national media or out-of-
State newspapers. They can't be kept out.3?

Some dogmatic prohibitions in liquor advertising that have been
widely accepted by the industry and state law are now being guestioned.
The Cooperative Commission on the Study of Alcocholism,33 for instance,
is reported to have suggested ways of implementing its recommendation
that "it should be a national policy to promote drinking in & family
setting to help prevent the development of proklem drinkers". The
study urges reducing the social pressure to drink by calling upon
advertisers to stress a host's responsibility to make nonalcoholic
refreshments available to guests and to remove restrictions on
advertising that restrain showing of social drinking as against
drinking by men only. It is also pointed out that there is now
greater acceptance of drinking in the presence of women and that "a
pattern of gregarious social drinking is likely to be more restrained
than drinking in exclusively male settings.®
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Commission Authority Over Licensees and Others;
Enforcement Administration

The impact of the impressive powers of Hawaii's lidguor commis-
sionsg is felt primarily, but not solely, by liguor licensees. The
legislative grant of authority to the commissions (1) to grant,
refuse, suspend, and revoke licenses; (2) to promulgate rules which
have the force and effect of law:; and (3) to make violation of the
rules grounds for revocation or suspension of licenses literally
gives the commissions life-and-death power over every member of the
licensed industry. Added to the powers of the commissions granted
specifically by the intoxicating liquor law34 are a number of powers
accepted by the commissions, more or less, in a cooperative spirit,
which assist in enforcement of laws other than ligquor laws. The
informally expanded jurisdiction of the commissions, notably over
licensees who sell at retail, reflects both the interrelated nature
of many government program objectives and the widespread recognition
of commission life-and-death power. Requirements of the fire marshal;
of the department of health relating to standards for employees and
premises; of the department of labor and industrial relations, espe-
cially those pertaining to the employment of minors; and of county
zoning, planning, and building ccodes, even Internal Revenue Service
matters, all are frequently and efficiently enforced by liquor law
administrators. The commissions unarguably have legitimate and
pertinent concern that persons serving drinks he certified free from
tuberculosis or that licensed premises be maintained in a sanitary
manner, offer adeguate parking facilities, and be of safe construc-
tion. If a commission rule imposes & condition to the granting or
renewal of a ligquor license which also coincidentaliy fulfills a
valid requirement of some other properly interested government agency,
no case is made for a claim of unauthorized expansion of liguor com—
mission jurisdiction. However, commission action is not based
exclusively on rules and as membership changes on a commission,
those commission policies which are not reduced to rule are subject
to such modification as to cause confusion to and resentment by
licensees. For instance, in no county 1s there a rule requiring
applicants for licensure to have their plans approved by the county
planning agency or endorsed by the department of health as a condi-
tion to issuance of a license; vet approval and endorsement of the
plans are required as a matter of policy in some counties, by some
commissions, and at varying stages of the liguor licensing process.
If, on the other hand, planning commission approval and health
department endorsement were the subject of a liguor commission rule,
interested persons would be afforded opportunity to submit their
views on the substance of the rule prior to its adoptiond5 and would
have fair notice of its content after adoption.3® 1In any regulatory
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program, it is difficult to foresee all contingencies that can be
encompassed within rules which, even if objected to by the persons
regulated, offer the advantage of affording predictability for those
engaged in the regulated activity. Although a ligquor licensee
receives under his license only a personal permit or privilege and
not a right in property or contract and although he is subject to
many restrictions intimate to the operation of his business under
the license,37 he is nevertheless operating a legitimate business
and entitled to basic procedural due process and freedom from capri-
cicus exercise of commission discretion. One writer has generalized
on the status of the liquor licensee:

. . it seems obvious, that in the great majority of cases in this
field the courts have not been inclined to interfere with legislative
pronouncement or administrative activity. This makes the responsibility
of the licensing agencies all the more grave and, from the public stand-
point, it becomes all the more important to insist on a quality of
administrative personnel capable of exercising these comparatively un-

fettered powers.

The power of the liguor commissions is not confined to adminis-
tration of the licensing system established to control the liguor
business and to exclude the diversion of intoxicating liquor from
legal or authorized use. Their power extends to the full limits of
the intoxicating liquor law, including contrel over unlicensed
premises, e.dg., restaurants not licensed as dispensers, and patrons
of these unlicensed premises in matters such as the hours when liguor
can be consumed on the premises and the persons who may obtain liguor
for c¢onsumption on the premises. They also have jurisdiction over
criminal offenses provided for in the intoxicating liquor law-—-con-
sumption of ligquor on a public highway or sidewalk, unlicensed
manufacture or sale of intoxicating liquor, purchase of intoxicating
ligquor by an adult for the consumption or use of a minor, and purchase
of intoxicating liguor by a minor.

Hawaii's liguor laws are unigue from those of other states in
placing primary and almost exclusive responsibility for enforcement
on the liguor commissions through their administrators and, in
particular, by the liquor inspectors. A tacit agreement has evolved
between the liguor commission personnel and police department person-
nel whereby the conduct and activities of licensees are the preroga-
tive of the liquor inspectors, and only situation involving a breach
of the peace or certain kinds of lewd conduct3? call for regular
police action. The most freguently occurring liguor law violations
are those for employvees drinking on the job (including "B-girl®
types of activities); selling or furnishing intoxicating liguor to

7

minors; liguor business conducted after hours; "stacking® of drinks:
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unauthorized entertainment; adulteration of liguor; and various
viclations involving employment reguirements such as nonregistration,
failure to notify of termination of employment, absence of a manager
or assistant manager on duty,

The penalties for violations run the gamut from warning and
reprimand: fine, which may be suspended in part or in whole; suspen-
sion and revocation of license; to imprisonment. The possibility
of license suspension or revocation, like Damocles' sword, is the
economic incentive for good faith compliance by licensees and pro-
vides for generally effective control by the liguor commissions,
particularly if the commissions in their initial licensing determina-
tion enjoy three freedoms: to choose only from morally acceptable
applicants, to determine if premises will serve the public, and not
to become an unwilling partner with those who would stifle competi-

tion.
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Chapter V

INTRODUCTION TO THE INTOXICATING
LIQUOR INDUSTRY

This brief introduction to the development of the intoxicating
liguor industry in Hawaii sets the stage for later analysis. This
chapter deals almost exclusively with the economic facets cf the
industry and follows the beverages functionally from production
through consumption.

Intoxicating Liquor Types

Intoxicating liquor produced or sold in the United States is
governed by standards of identity established by the federal govern-
ment. The following are the three main types of beverages, under each
of which are many subdivisions:

{1} Beer -~ In terms of alcochoclic content, beer has an alcohol
content of about four per cent:; it is fermented from
cereals and malt. Included in the same family are ales,
rorters and stout.

(2) Wine - Wine 1s alsc a product of fermentation, but fermented
from grapes or berriles. Four classes of wines are recognized:

(a) natural still wines with an alcoholic content of about
fourteen per cent or less;

(k) sparkling wines with the same alcoholic content;

(c) fortified wines with an alcocholic content of between
sixteen and twenty-three per cent: and

(d) aromatized wines whose alcoholic content also ranges from
sixteen to twenty-three per cent.

Examples of products in each group are burgundy wine, which
falls into the first group; champagne, the second; sherry,
the third: and vermouth, the fourth. In Hawali, szke is
also classified as wine.

(2} Distilled Spirits - Distilled spirits are distilled from
liguids with an alccholic content. Through this process,
the alcoholic content is increased. The common classifica-
tions for these beverages are brandies, whiskies, rums, gins,
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INTRODUCTION TO THE INTOXICATING LIQUOR INDUSTRY

ligqueurs; and other specialized products including vodka,
tequila, and Hawaii's okolehao.

Federal Taxation of Intoxicating Liquor

These various products are federally taxed at different rates.
In 1934 at the time of the rebhirth of the industry, beer was taxed at
the rate of 55 per barrel of thirty-one gallons, still wines at ten
to forty cents per wine gallon depending upon alechol content, and
distilled spirits at $2 per proof gallon.

Today, the rates are $9 per barrel for beer, seventeen cents to
$2.25 per wine gallon of still wines, depending upon alcoholic con-
tent, and $10.50 per tax gallon for distilled spirits. In addition
to these taxes, producers pay federal license fees of different
magnitudes, depending upon the nature of the license. The various
states also impose taxes and license fees.

Hawaii Taxation of Intoxicating Liquor

The Territory ©f Hawaii imposed controls on the production and
sale of alcoholic beverages following repeal of the 18th Amendment
to the Constitution as did most of the states. Hawaii, however, was
unigue in not taxing intoxicating liguor until many years later, in
1939, Neot only did Hawall belatedly impose the tax, but when it digd,
it applied the tax on an ad valorem (value) basis rather than on a
specific (bottle) basis. One by-product of this taxing arrangement is
that Hawall has not generated apparent cconsumption statistics as a
by-product of its tax, as have all other states. The lack of a
statistical series on intoxicating liguor consumption in Hawaii
handicaps studies such as this one; this informational gap should be
closed as soon as possible.

Hawaii's Production of Intoxicating Liquor
g wiq

Hawaill is not vet a strong intoxicating liguor producing state
although it is a large producer of sugar and pineapples which provide
raw materials for alcoholic beverages. Consumers do not now recog-
nize it as having any unigue resource for alccholic beverage production,
e.g., as they do Scotland which has favorable water used in the produc-—
tion ¢f Scotch. HNor does Hawail sit in the middle of a largse urban
market to give it a transportation advantage. The State does have
gome record of production and this 1s traced in the following table:
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Table 8

INTOXICATING LIQUOR PRODUCTION
HAWATIT, 1934-1964

Fiscal Malt Beverages Wine Distilled Spiritsa
Year (31 gallon bbls.) (gallons) (tax gallons)
1934 13,141 5,266 699,869
1935 42,784 14,949 613,622
1936 40,893 29,886 628,349
1937 68,753 14,754 459,727
1938 86,024 23,354 179,236
1939 80,444 5,065 151,394
1940 81,944 10,347 239,555
1941 81,684 54,349 227,326
1942 61,666 4,058 205,256
1943 110,481 4,799 369,968
1944 142,732 1,151 778,387
1945 160,749 938 718,852
1946 166,445 627 308,478
1947 146,224 195 232,491
1948 146,131 2,877 361,080
1949 130,525 1,317 203,480
1950 123,346 1,452 259,627
1951 99,879 0 338,569
1952 87,534 0 581,025
1953 92,072 0
1954 82,615 0
1955 77,7006 0
1956 66,498 0
1957 70,091 0 469,430
1958 76,254 0
1959 75,894 0
1960 66,045 0 425,178 (3,163)°
1961 58,609 o 492,838 (1,889)b
1962 47,284 0 534,681 (1,708)P
1963 na 0 720,968S(9,626)P
1964 na 0 761,202%(7,214;°

Scurces: U.5. Treasury Department, Internal Revenus

Service, Alconol and Tobacco Summary Statis-—
tics, various fiscal years. Also correspond-
ence from this agency and U.5. Brewers Assoclia-
tion, Inc., Brewers Almanac, various vears.

£

Bthvl alcohol and mainly for nonbeverage use until the
late 1950s.

o
b

" P o % — P I o Ty
igures in parentheses are for Okolehao
c o - - " 5 3
In 1963, 302,006 tax gallons of rum were produced and in
: SELvIC. L7
1264, 285,285 tax gallons
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Even at the peak of production for any one of the three types
of beverages classified above, Hawall accounted for but a small part
of the nation's total production, as may be appreciated from the
following data:

Table 9

HAWAII'S SHARE OF
ALCCHOLIC BEVERAGE PRODUCTION

Fiscal Year

of Hawaiian National Hawaiian as
Peak Hawaiian Production Per Cent of
Beverage Production Production (000) National
Malt
Beverages 1946 160, 445 84,994 Less than
(bbls.) one per cent
Wine 1941 54, 349 286,371 Less than
(gals.) one per cent
Distilled
Spirits a 1964 761,202 838,978 Less than
{tax gals. ) one per cent

Source: U.S5. Treasury Internal Revenue Service,
Alcohol and Tobacgo Tax Summary Statistics
(various fiscal vyears).

azgnores 1944 production which was exclusively ebhyl
alcohol for non-beverage uses.

Hawaii has never had in production mere than eight breweries,
including sake breweries (1941}, three wineries (1941-43), or three
distilleries (1964). Unfortunately, a comprehensive picture of the
producing industry in Hawail cannot be found. The alcoholic beverage
portion cf the State's beverage industry has been too small to merit
separate reporting in the published statistics of the Census of
Manufacturers,
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It seems appropriate to note the decline in beer production and
the increase in distilled spirits producticn in Hawaii. Apparently,
there is a market potential in the State for indigenously produced
alcoholic beverages, and in the future, this potential might be
exploited to a greater extent. In 1964, revenue from license fees
of producers amounted to $2,490 in Honolulu county and $480 in Hawaii
county.

The alcoholic products consumed in Hawaii, for the most part,
are produced elsewhere: on the mainland for domestic products, in
Canada in the case of Canadian whisky, in Scotland in the case of
Scotch, and so forth. Although the reader may not be interested in
the producing industry outside of Hawaii, he should recognize that
these firms strongly influence the marketing c¢f their products in the
Islands. To keep the next chapter relatively brief, only the distilled
spirits segment of the industry is treated. Readers interested in
the details of only the Hawaiian segments of the industry may wish
to skip the following chapter.
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Chapter VI

ECONOMIC ASPECTS OF
ALCOHOLIC BEVERAGE MANUFACTURING

A Concentration of Facilities

When the production ¢f alcoholic beverages was again legalized
in 1933, the number of plants brought into production in the three
segments of the industry was far smaller than the number that had
operated prior to World War I. By the end of the 1930s, the distilled
spirits industry was markedly concentrated: four firms accounted for
more than half of the industry's production. In wines, production
was less concentrated: ten firms produced about one-fourth of the
value of the output. As for the beer industry, apparently less than
twenty per cent of the value of the output was accounted for by the
eight largest firms.t

After World War II, the pace of concentration was guickened as
such factors as control of raw materials on the production side and
heavy promotional expenditures fostering brand loyalty on the market-
ing side came into play. Although the Treasury Department noted that
"transportation costs in relation to the value of the product"2 were
important reasons for the lack of concentration in brewing, even this
industry has become more concentrated in the last two decades. The
progress of concentration is reflected in the next set of data.

Table 10
PER CENT OF VALUE OF SHIPMENTS AND BEMPLOYMENT ACCOUNTED FOR BY

THE LARGEST COMPANIES IN ALCOHOLIC BEVERAGE PRODUCTICN
1958, 1954, and 1947

1958 1954 19472
First First First
SIC 4 8 4 8 4 8
Number Industry Companies Companies Companies
2082 Beer and Ale
value of Shipments 28% 44% 27%  4l% 21% 30%
Enployment 24 39 22 35 19 30
2084 Wines and Brandy
Value of Shipments 35%  50% 38% 54% 26 427%
Bmployment 27 37 23 358 NA NA
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Table 10 {continuved)

19582 1954 19474
First Pirst First
SIC 4 8 4 a 4 8
Number Industry Companies Companies Companies
2085 Distilled Liguox
Value of Shipments 650% 7% 64% 7 9% 5% 86%
Employment 57 71 57 73 74 88

Source: Concentration Ratics in Manufacturing Indus-
try, 1958. Report prepared by the Bureau cf
the Census for the Subcommittee on Antitrust
and Monopoly of the Committee on the Judiciary,
Unilted States Senate, 87th Congress, 2nd
Session, Washington 1962, pp. 12 and 78.

a1950 for employment.

An important factor conducive to industrial concentration is the
promise of growth through mergers and acguisitions. These have
taken two main directions: acguiring firms encaged in like lines of
trade; or acquiring firms in diverse lines of trade. In the imme-
dlate prewar and immediate postwar perilods, the acguisitions by
distilled spirits firms were either horizontally integrated, e.qg.,
distilleries, or vertically integrated, e.g., cooperage firms or
whelesalers. Later, the acguilsitions were clearly aimed at company
diversification. This is especially true of National Distillers, as
may bhe seen from Table 11. The table also shows that there have been
fewer acguisitions in the last half of the thirty-vear periocd than
the first.

While concentraticn ratics may not be indicative of economic
power for industries whic % directly compete with other indus S
for consumer favor, they are significant in the alcecholic beverage
industry. The industry, for the most part, agrees that its decis
are affected by competition of products in 1ts own dustyy rathe:
than competition from cut-cf-industry products. This seems to be
true despite the fact that distilled spirits compete Lo some de
with lower alcoholic content beverages £

with nonalcocchclic bevaerages.

:
W
and
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Table 11

ACQUISITIONS OF THE FOUR LARGEST DISTILLERS
1933-1964

Nature of Facility

Distil- Cooper-
Distiller lery Winery age Other Total

National Distillers

1933-1948 20 1 3 8 32

1949-1954 254 252
Jos. E. Seagram & 5Sons

1933-1948 15 2 1 6 24

1949-1964 1b 2 3¢
Schenley

1933-1938 16 3 2 11 32

1949-1964 4 2 5¢ 11¢
Hiram Walker

1933..1948 7 6 2 3 18

1949-1964 1b ib

Source: Federal Trade Commission, The Merger Movepment, A
Summary Report, 1948 and communication from the
Commission to author dated November 24, 1965.

a .
Includes seven partial ({50 per cent or less of a
company's assets or stock acquired) acguisitions.

sl . s
Partial acguisition.

“includes partial acquisiticns: Seagram - 1; Schenley - 2.
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Concentration ratios are useful only to the extent that they
call attention tc possible problem areas. An industry may be concen-
trated and not exhibit the characteristics economists usually asso-
cliate with concentration, namely: (1) either man-made or natural
barriers to entry, (2) relatively high and stable prices, (3) strong
sales competition rather than price competition, and (4) excess
capacity.

In other words, a heavily concentrated industry is suspect
because it may lead to uneconomically high prices as the result
of the failure of firms to compete on a price basis or as the result
of waste in the industry. Higher than normal profits may or may not
be presgsent in such an industry. A few firms or a few powerful firms
and many weaker ones may be able to maintain their positions as the
result of natural or man-made barriers to entry. This explains why
economists focus first on heavily concentrated industries when seek-
ing out areas for improved efficiency.

Plants and Capacities

The most formidable barrier to entry in the alcoholic beverage
industry today is consumer acceptance, or, alternatively, the working
capital necessary to cultivate consumer product acceptance. Twenty
vears ago, warborn shortages of raw materials for production made
entry difficult, but this condition no longer obtains. Ample supplies
of all factors, except perhaps sufficient capital for promoction,
characterize all segments of the industry. Yet, there has been a
steady attrition of plants and companies from the industry, as may
be inferred from the next set of data.

Tabhle 12

FACILITIES COPERATED TO PRODUCE ALCOHOLIC BEVERAGES
SELECTED FISCAL YEARS, 1934-1964

Digtilled Spirits

Rectifying
Year Distilleries Plants Wineries Brewerlies
1934 170 3792 845 714
1939 277 284 1,238 553
1944 328 229 1,022 459
1949 263 204 G5 440
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Table 12 (continued)

Distilled Spirits

Rectifying
Year Distilleries Plants Wineries Rreweries
1954 223 i62 723 310
l1as59 186 133 531 244
1964 157 137 437 204

Source: U.S. Treasury Department, Internal
Revenue Service, Alcohel and Tobacco
Summary Statistics, Fiscal Year
1964, Publication 67 (1964), pp. 23,
29, 46 and 39.

por 1936; 1934 data are not available.

it is not easy to estimate capacity of an industry without
having access to the engineering studies of the plants involved.
When estimates have to be made with no more information than previ-
ous production figures, there is much room for error. Nevertheless,
for the purposes of this study, such estimates may indeed have value.
For example, the distilled spirits industry was able in fiscal year
1945 to produce a total of 1,174 million tax gallons of distilled
spirits, the greatest amount ever produced dom@stically.3 In fiscal
year 1951, it produced 206 million gallons of whisky out of a total
distilled spirits production of 846 million gallons, the largest volume
of whisky produced in the post World War II period. (In 1936, the
industry produced 224 million gallons of whisky.)} Whisky production
in 1964 was 102 million gallons, and total distilled spirits, 839
million gallons. The decline in the number of plants may account for
the differences in productive capacity, but history suggests that the
industry does not utilize its capacity completely, e.g., companies
operate only part of the year in some sections o0f the country.

Production has fluctuated from fiscal year to fiscal yvear for
still wines and distilling material; a high was recorded in 1964,
when 652 million wine gallong were produced. Previous highs were
recorded in 1947 (515 million gallons), in 1952 (524 million gallons),
in 1959 (522 million gallons), and in 1963 (590 million gallons).
Despite the decline in the number of premises operated, it appears
that the industry, with 437 plants in 1964, had the capacity to pro-
duce more still wines and distilling material than did the 947 plants
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in 1947. The plants apparently are getting larger and production
is growing, toc. Capacity may be fairly well utilized.

The producticn of beer has not fluctuated from vear to vear to
the same degree as production in the other two segments of the
industry. Growth has been rather steady, and in fiscal yvear 1964,

a new high in production was achieved when 103 million barrels were
produced. Here, too, the average size of the plant has grown. Three
times as much beer was produced in 19564 with one-third fewer plants
than in 1934. Capacity may not be excessive.

Production Costs

Production costs may not ke a clue to the problems of the alco-
holic beverage industry. The most expensive of the beverages are
the distilled spirits, products which have been relatively inexpensive
to produce for some time. Consider that distillers testified before
the Temporary National Economic Committee of the Congress in&l939
that whisky cost about $5.25 and $0.42 per gallon to produce” and
that during World War II, the government purchased 190 proof spirits
at prices ranging from $0.48 to $1.4&% per gallon when the three lead-
ing distillers had costs ranging from $0.69 to $1.36. By 1952-53,
a gallon of 100 proof spirits cost between $1.00 and $1.25 to produce,
A current indicator of costs of production are the insurance values
reported on stocks of wvaricus whiskies. A series ©f these is set out

for selected vears.

Table 13

INSURANCE VALUES OF ONE GALLON OF
KENTUCKY BOURBON AGED IN NEW COOPERAGE
SELECTED AGES FOR SELECTED YEARS

19537-19¢64
19574 19615 1964¢
Current production §1.20-81.35 §1.10-81,20 $1.10-51.20
Five year old 1.&85- 2,25 1.90- 2.15 1.20- 1.4D
Eight year old 1,90~ 2,25 2.45- 2,530 1.60- 1.65
Ten year old na 2.25- 2.65 1.65- 1.70

é . . -
The Liguor Handbook, 1957, o. 48,

The Licucy Handbook, 1962, o, 80.

ST N S U & W
fhe Liguor Handbocok,
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The values cited above are for “status” whiskies; in 1964, plain
corn whisky one year o©ld aged in old cooperage could be had for be-
tween $0.55 and $0.70 per gallon and for betwesen $1.00 and $1.15 for
ten-year old whisky.

If production costs are not the important part of the costs in
the alcoholic beverage industry, what are?® Surely, those costs most
freguently criticized by economists are advertising costs. All three
sectors of the industry promote their products heavily by advertising
and other selling expenses. The beverage industry (alecholic and non-
alcocholic) is reported to have spent 5.0 per cent of its receipts in
1961 for advertising: only tobacco with 5.2 per cent of its receipts
placed higher. The average for all manufacturing industry was 1.4
per cent.’

The next set of figures can only approximate the costs involved
because the data were collected by different agencies and for differ-
ent purposes; it is difficult to assure statistical consistency under
these conditions. The magnitudes, however, are intevesting. In 1961,
the peer industry spent $228 million for advertising when consumers
purchased 86.7 million barrels of beer. The advertising expense
amounted to about $2.63 a barrel. Later data are available for wine.
That industry spent $18 million for advertising in 1964 when 63 million
cases of wine were purchased, for an expenditure of about $0.29 per
case. The distilled spirits industry sold about 104 million cases of
spirits in 1964 when the industry spent $99 million for advertising,
or about $0.95 per case.®

While capacity in some sectors of the alcoholic beverage industry
may be excessive, the waste involved may indeed be far less costly
than those activities associated with product promotion. But even
this degree 0f waste associated with the latter may easily be over-
stated in terms of its effects on cost and price. Alccholic beverage
prices have been rather stable when tax changes have been taken into
account,

Brand Choice

Consumers of alcoholic beverages are not handicapped by a dearth
0of choice either in terms of product characteristics or price. In
most markets, they are blessed, or cursed, as the case may be, by a
variety of products and prices for which most consumers are unprepared.
Let us look at whisky brands where this phencmenon is very proncunced
{Table 14 following pagel.
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Table 14

NUMBER OF BRANDS OF WHISKY TYPES, AND PRICE RANGES, PENNSYLVANIA
1947, 1962, and 1964

1947 1962 1964
Number Low High Number Low Bigh Number Low High
of (Fifth (fifth of {(fifth (fifth of (fifth (fifth
Brands prices) prices) Brands prices) prices) Brands prices) prices)
Bourbon,

Bottled in Bond 15 $4.23 $7.30 19 $4.50 5 8.70 31 $§4.25 59,18
Rye, Bottled in Bond - -- - -~ - -— 3 5.44 5.76
5t. Bourbon 13 3.63 6.03 50 3.75 .99 62 3.85 10,12
st. Rye 3 3.71 5.93 7 4.00 4.75 7 4. 32 4,99
St. Corn 6 2.90 3.73 1 4.11 4.11 1 4,34 4,34
St. Whisky - -— -— 1 4,00 4.00 1 4,20 4.20
Whigky - - - 5 4.72 7.49 5 4.97 7.91
Blend of 5t. Whisky 8 4,18 6.57 4 4.61 5.19 3 4,50 5.25
Blended Whisky 107 3.00 4.53 59 3.50 5.46 60 3.75 5.75
Blended Scotch Type 5 2.50 4.68 1 4.55 4.55 .- -- --
Canadian 6 5.59 5.99 10 4.78 6.78 15 4,99 9,73
frish 4 5.69 7.54 2 6,44 8.08 Z 6.81 8.55
Scotch 42 .90 8.25 45 5.30 16.61 65 4.95 17.55
Other Whisky 9 3.00 3.74 -- -~ -- 1 4.99 4.99

Source: Pennsylvania Liquor Control Board.
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In New York, a larger market than Pennsylvania, one finds an even
wider selection, for, in addition to the national brands, there is a
myriad of private brands. Pennsylvania's monopoly outlets carry 60
neutral blends; thexre are 98 listed as selling in New York retail
liquor stores, although no one store carries the entire 98. Penn-
sylvania's 71 straight whiskies are matched by New York's 111. Hawali
has almest as many straight whisky brands as New York! Under these
conditions the ceosts of the necessary space and the products allocated
to that space are large indeed. From one point of view, this distri-
butive waste is uncalled for even in a private enterprise economy
which places a premium on variety and choice.

And pity the poor New York consumer of wines who faces some 203
brands of domestic still wines and even a greater number of imported
still wines. This variety is supplemented by a wvast array of private
label still wines. In the beer industry the brands are less numerous.
It is a sensitive palate indeed that can discriminate between these
many brands, and a computer type mind that can then place an .accurate
money value on the differences.

Prices

When the average American consumer enters a market to make a
purchase, he expects to be protected by competition between sellers
in terms of price, guality, and related services. He does not know
that in some markets peculiar to some industries, he is not protected,
and that the product qualities and the product prices he faces reflect
the decisions of firms which operate within an environment wherein
the community of interest of the sellers is paramount. Sometimes this
community of interest evolves without collusion; at other times, col-
lusion does take place. The federal government and some states conse-
gquently have laws aimed at weeding out industrial behavior which is
inimical to the consumer interest and the factors responsible for it,
The average consumer, however, 1s oblivicus to the problem.

Price patterns often reflect the degree of competition in an
industry. In price~competitive industries, the consumer is likely
to find fluctuating prices reflecting changing supply and demand situa-
tions. In non price-competitive industries, prices are likely to be
more stable, with changing supply and demand conditions having only a
slight impact on prices. Consumers who are not familiar with economic
markets are likely to be concerned only with the level of prices,
condemning high prices and praising low prices--except in those cases
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where they equate high prices with guality. It is not simple to make
consumers understand that high and low prices have particular functions
in a competitive market, functions which cannot be performed in non
competitive markets. For example, in price-competitive markets, high
and rising prices are expected to attract new firms and supplies into
the market; low and falling prices are expected to force firms and
suppiies cut of the market. Yet, the competitive give and take is
hard on the businessman, sometimes causing him financial losses and
anguish. Is 1t any wonder that businessmen refer to price competitive
markets as disorderly and markets whose prices are stable, orderiy?
Orderly markets, say businessmen, are to be preferred over disorderly
markets.

In the distilled spirits industry, most markets have been
generally orderly in the postwar pericd. This does not mean that
distillers have not fought, and fought bitterly, £for the consumers'
dollars. It merely means that the competition has taken the form of
sales promotion and product innovation rather than the form of price
changes.

Price competition has been stifled by state laws which call for
price posting and resale price maintenance.? While these two devices
have dampened significantly price competition, they have not been able
to stifle it completely.

Then there are those markets which have been notoriously dis-
orderly, e.g., Washington, D. C. What this has meant for prices may
be judged by the reader by referring to Table 15. Other markets alleged
to be discrderly are Missouril, Nebraska, and Texas. The lower prices
in these markets may indeed be noneconomic.0 vet, they did and
probably continue to prevail in the volume stores in these markets.

In most markets, distilled spirvits prices have remained relatively
stable except for tax changes in the postwar period. Federal and
gtate taxes constitute a lavge proporiion of the prices of distilled
spirits, and they tend to be shifted. This means that although they
may be levied at the distiller or wholesale level (the impact 1s at
these levels), consumers tend to pay them in the form of higher prices
{the incidence of the tax ig on consumersi. The level of taxation
for distilled spirits and the extent 0f the changes in the postwar
pariocd may be judged from Table 16,
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Table 15

BETATL PRICES OF THE NATION'S 18 LEADING BRANDS OF WRISKEY 1N 68 MARKETS
AUTUMN, 1963

Calvert
01d Reserve
Seagram  Seagram Canadian Crow Jim or Schenley  Early
Statesd 7 Crown V.0, Club 869 Imperial  Beam Extra Reserve  Times
MANDATORY RESALE
PRICE MAINTENANCE
Hawaii $3.30 $7.28 §7.28 $5.49 54.89 $5.29 §5.30 $5.390 §5.79
New York 4,99 6.65 6.55 5.49 4.50 5.10 4.99 4.99 5.4%
New Jersey 4.89 6.49 6.45 3.30 4,40 - 4. 89 4,89 --
Delaware 4.50 6.25 6.10 4.75 4,10 4.60 4.35 4.55 4.98
Minnesota 4.85 6.50 6.45 4.99 4.55 4.85 4.75 4.75 4.99
California 4.89 6.50 6.45 4.99 4,49 4.89 4,89 - 5.27
Massachusetts 4.85 6.45 6.35 5.19 4.45 4.30 4 85 4.85 5.29
Indiana 4,50 6.55 &.30 5.00 4.45 4.50 4.80 4.90 5.25
R,P.M. & MINIMUM
MARKUP
Connecticut 4.95 6.69 6.60 5.29 4.55 4.97 4.95 4.95 5.29
Kentucky 4.75 6.25 6.23 4.85 3.95 4.85 4.7% - 4£.599
Tennessee L.95 6.53 6.50 4.9% 4.55 4.9 4.85 4.3% 3.19
Rhode Island 4. 89 6,54 6.21 5.13 442 - 4.89 4.89 --
MINIMUM MARKUP
Arkansas 5.27 6.99 6.94 5.60 4,82 5.25 5.27 5.27 5.65
Georgia 5.45 7.00 7.00 3.60 4,95 5.40 5.45 5.45 5.75
HKansas .68 6.41 6.29 4£.495 4.25 .65 4,61 &.36 5.10
New Mexico 4.99 6.79 6,68 4.99 4.53 4.9% 4.9% 4,59 4.99
“FAIR TRADE"
Arizona 5.00 6.79 6.78 5,45 b.79 5.00 %. 549 3.00 5.45
Colorado £.8% 6.39 6.35 %.99 4,18 4.83 4.95 5.95 4.99
Florida 3.8% 5.69 3.69 3.99 3.69 3.99 1.89 379 4,45
Iilincis 4,26 6.1¢ 5.0% 3.79 3.29 3.79 3.6% 3.59 3.98
Louisiana 3.75 5.75 5.75 4.00 3.530 4.00 -- - 4.060
Maryland - -~ 5041 5.19 - 4.08 3.96 3.99 4.33
Nevada 475 6.40 &.40 4.99 4.35 4.79 -- -- 4,99
Herth Daketa 4.95 &.50 6.20 4.7% 4. 25 5.00 4.95 4.75 5.60
Oklahoma 4,831 6.44 6.31 4.70 440 4.75 4.83 -- 5.18
South Dakota 5.28 6.0 6.90 3.35 4,79 5.25 5.45 5.25 5.33
Wisconsin 4,29 6,50 3.83 4.35 3.69 3.85 e 4.08 4.45
Wyoming 4.60 6.25 6.30 4,75 -= 4.85 &.60 4,60 5.10
HOROPOLY (STATE-
OWNED STORES)
Alabama 4.74 6.65 6,60 4,90 4.25 4.85 4.70 4.70 3.25
Ldaho 4.75 6.65 6,60 £.95 4.35 4.95 407G .70 3.25
Lowa 4,11 5.87 5.78 4.3 -~ .31 .12 4.10 4.61
Maine 4.15 5.85 5.95 4,45 3.80 4.35 4.15 4.10 4,80
Michigan 4.36 6.20 6.13 4.5% 3.95 4.5 %.36 4.36 4,89
Montana 4,60 6.60 6.55 4.80 4.15 4,80 4.66 &.60 5.10
New Hampshire 3.80 5.30 5.35 4.60 3.45 3.76 3.75 3.80 4,30
Korth Carolina 4.65 5.75 5.65 4,25 3,63 4,28 4.08 4.065 4.55
Ohic 4.13 5.81 5.87 Gk 3.83 Godl 4,20 4,19 4.65
Oregon 4 .50 6.65 &, 60 3.10 4,50 5.10 4,590 4,90 5.48
Pennsylvania 4.99 7.1k 707 5.27 4,56 5.27 4.9% 4.99 5.65
Utahn & B4 6.55 6.50 4.85 5,20 4 .85 4,60 4,60 5.13
Vermont 4.10 3.3 5.30 4.30 3.85 4.25 4.10 4.310 4,59
Virginia 405 3.80 5,73 4.25 3.65 4.15 4,05 4.00 4.55
Washington 5.05 7.00 6.95 5.30 4,00 53.30 5.0% 5.05 5.65
West Virginia 5.25 6.25 6.15 4.50 3.80 445 4.25 4,25 4.85
FREE TRADE
Washington, D.C. 3.49 495 4,99 5.39 318 3.48 .49 3.49 3.79
Mizsouri 3.7% 5.2 5.2% 3.88 3.3 .88 3.88 379 3.88
Hebraska 4.4%5 3.45 8,45 5.5 3.83 4.25 4,50 4.58 4.58
Texas ? 445 .55 5.99 4.59 3.79 4,59 4 49 4,39 4 .58
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Table 13 {continued)

Ancient Corby's Fleischmann Ten Oid Cutty Four Rentucicy
States? Age Reserve referred High Taylior Sark Roses J & B Geatlemen

MANDATORY RESALE

PRICE MAINTENANCE
Hawaii $5.49 $4,75 §4.75 84,45 $6.35  $7.90  $5.40  $7.99 $5.29
New York 5.93 4,58 4,35 4,50 5,95 ol 5.19 7.09 4,79
¥ew Jersey 6.55 - L& 40 4.35 5.78 6,99 4.99 1.15 £.79
Deiaware 4.95 4,10 4,02 3.99 5.35 6.753 4.75 6.83 4,55
Minnesota .99 4.30 4,59 4,55 5.69% 7.35 4,95 7.59 -
California 4,99 [ 4.59 3.99 5.75 7.25 .- - 4,77
Masgachuseths 5.29 4,45 4. 4h 4,50 5.61 6.88 4.9%9 6.95 4. 50
Indiana 5.20 4,45 - - 5.65 7.43 5.00 - -
R.P.M, & MINIMIM

MARKUP
Connecticut 5.3% 4.69 4,57 4,53 5.85 6.76 5.16 T.25 4,95
Kentucky 4.85 - - -- 6.49 7.25 4,85 7.3% 4.55
Tennegsee 5,15 -- -~ & 45 5.78 7.58 - 7.45 4. 80
Rhede Island - 4.89 4L.43 4.38 6.75 7.10 4.96 7,20 --
MINIMUM MARKUP
Arkansas 5.60 o - 4.70 6.17 7.65 5.29 7.85 5.15
Georgia 3.70 4.90 5.15 4.85 6,30 7.85 3,50 7.85 5.45
Kansas 4.95 - L .36 425 5.55 6.82 .- - 4.69
New Mexico 4,99 4,50 4,58 4.30 5.89 7.83 3. 14 7.78 4.77
"FAIR TRADEY
Arizona 5.49 4,63 4.67 4.34 5.85 7.45 5.15 7.3 -
Colorado 4.99 -- 4.60 4.19 5.79 6,79 4,89 6.79 --
Fiorida 3.99 3.39 3.79 3.59 4.39 6.19 3.88 6.39 3.59
Iliinois 3.79 2.99 3.49 3.19 4. 39 3.89 3.7% 5.98 3.49
Louisiana 4.60 . - 3.50 4.75 7.00 - -- --
Maryland 4.29 3.52 3.69 3.57 5.78 5.83 4.13 5.97 3.84
Nevada 4,99 - 4,49 3.99 5.69 7.35 .- 7.39 3.98
North Dakota 4,75 £4.50 4,65 [ 5.75 7.55 5.00 7.55 --
Cklahoma 4,75 e - 4,35 5.78 6.99 4,90 7.19 W79
South Dakota 5,35 4,60 4.60 4.7 5.25 8,10 5.35 -- o
Wisconsin 3,85 3.79 3.5% 3.6% 4.88 6.30 L.08 -- -
Wyoming 4.95 - - - 5.35 6.90 4.32 .52 -
MONOPOLY (STATE~

CWNED STORES)
Alabama 5,15 4,25 o 4,25 5.5 7.25 4.85 7.3 4,65
Idaho 5.15 4.35 4, &5 5.80 5,35 7.0 4.90 -- -
Iowa 4,50 3.70 3.81 3.69 4,87 6.35 4,246 6.463 4,09
Maine 465 3.80 465 3.75 - £.40 4,30 6,53 -
Michigsn 4.59 3.95 4,06 3.94 5,17 6.67 4,50 &.76 4,33
Hontana 5,00 4,15 4,25 4,15 340 7.10 4,78 7.25 -
New Hampshire &, 20 3.45 4,25 345 4.55% 5.75 3.85 3.80
Worth Carclinsg 5] 3.65 3.75 365 4 BG - 4,15 6.30
Chio 4,55 3.BL 3.79 3.81 4,54 6. 6L 4.32 6,52
Dregen 3,016 4,50 4,60 5,50 5.63 7.00 5.03 7.15
Penngylvania 5027 4.53 4,66 4,54 3.95 7.52 3.15 7.68
Gtah 4,835 4.20 4.30 5.4% 5.45 .64 4.75 7.6
Vermont 4,40 3.85 3,85 - 5.70 5.60 4,20 5,70
Virginia 4,40 3.60 3.70 v 4.89 - 40135 6,45
Washington 5.360 4.BG 4.7 4, 5.95 .35 e FO50
West Virginia 4.75 3.80 3.90 - 8.15 5. 85 4.40 750
FREE TRADE
Hashington, 0.C. 3.5% 2.599 3.18 5.5% 3.69 3.85
Migsouri .88 3,33 3.4% 6.1% 3.499 5.8%
Hebraska 4.65 3.%5 4.29 6.7% 4,50 5090
Texash 4.5% .- 4.4% 6,55 4,39
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Table 15 (continued)

Source: Adapted from New York State Moreland Commission on the Alcoholic Beverage
Control Law, Report and Recommendations No. 3, HMandatorv Resale Price
Maintenance, January 21, 1964, New York 17, N.Y., pp. 40-41.

Note: Prices are based upon information supplied £o the Moreland Commission by
state officials in monopoly states and by large volume stores in other
jurisdictions. Hawalian prices are based on official price postings
by wholesalers.

aAlaska, Mississippi and South Carolina omitced.

b . . : ; . 5 .
The prices listed in Texas are Dallas prices. lower prices obtained in Houston.
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Table 16

FEDERAL AND AVERAGE STATE TAX RATES
DISTILLED SPIRITS
1947-1964

Average State Tax Federal Tax Per

Per Fifth of Fifth of 86° Combined Tax Index
Year Distilled Spirits® Distilled Spirits Amount 1947=100
1947 $0.30 31.55 $1.85 100
1948 .31 1.55% 1.86 101
1949 .32 1.55 1.87 101
1950 .32 1.55 1.87 101
1951 .31 1.81 2.12 115
1952 .31 1.81 2.12 115
1953 .31 1.81 2.12 115
1954 .31 i.81 2.12 115
1955 .33 1.81 2.14 116
1956 .33 1.81 2.14 116
1957 .33 1.81 2.14 115
1958 .33 1.81 2.14 116
1959 .35 1.81 2.16 117
1960 .35 1.81 2.16 117
1861 .37 1.81 2.18 118
1952 .37 1.81 2.18 118
1963 .39 1.81 2.20 119
1954 .40 1.81 2.21% 119
Source: Distilled Spirits Institute, Distilled Spirits

Annual Statistical Review, 1964, p. 5.

a .. o . . .
Hawaii's tax not included since it is based on value
rather than vclume.

h the tax changes in mind, the reader can now proceed to the price
es themselves. In Table 15 retail prices for selected distilled
ts were presented: in the next table, price changes at both the
sa

le and retail trade levels are presented.
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INTOXICATING LIQUOR LAWS IN HAWAIT

Emphasis has been placed on domestically produced beverages up
to this point. It is now time to turn our attention to the products
imported from abroad.

Importing

American consumers do not limit their consumption of aleohelic
beverages to domestically produced products. Significant guantities
of distilled spirits and wines and lesser quantities of beer are
imported annually. This is not a consegquence of taste habits spawned
by prochibition but rather fiows from the acguired tastes and status
concerns of our affluent society. Most imported alcoholic beverages
are more expensive than their domestic counterparts, although many
brands of domestic alccholic beverages are in the high price-high
status category.

The contribution of foreign producers to the supply of alcohelic
beverages in the United States may be appreciated from Takle 18.

Table 18

ALCOHOLIC BEVERAGES IMPORTED INTO THE UNITED STATES
1964

Distilled Spirits (million tax gallons)

Whisky 44.5
Gin 2.2
Rum .5
Brandy 1.9
Cordials and other 1.7
TOTAL 5G.7
Wine (million wine gallons)
Champagne and Sparkling Wines i.2
Table Wines 8.7
Dessert Wines 1.5
Vermouth 4.2
TOTAL 15.8
Malt Beverages (million barrels) 2i.4
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ECONOMIC ASPECTS

Takble 18 (continued)

Sources: Distilled Spirits: Distilled Spirits
Institute, Annual Statistical Review,
1964, p. 35.

Wine: Wine Institute, Twenty~Ninth
Annual Wine Industry Statistical
Survey, Part III, p. 5.

Beer: U.S. Brewers Association, Inc.,
Brewers Almanac 1965, p. 85.

The imported products constituted 21.1 per cent of the total
apparent consumption of distilled spirits, 8.4 per cent of the wine,
and 0.6 per cent of the beer in the United States in fiscal vear
1964. 11 Comparable data are not available for Hawaii although we do
know that in 1957 apparently 4.4 per cent of the wine consumed in
Hawaii was produced outside of California.t? The foreign value of
all alcoholic beverages imported intce the United States in 1964 was
$379 million.t3

The federal government licensed 1,857 persons to import alcoho-
lic beverages 1into the United States during the fiscal year ending
June 30, 1964, and 25 of these persons resided in Hawaii. Since
Honolulu is the only customs port of entry for the State, all imported
alcoholic beverages must he shipped through it, even when destined
for the Neighbor Islands. Domestically produced beverages, however,
may be shipped directly to warehouses on the Neighbor Islands and
hence no transshipping costs are incurred.

The influence of the number of trade levels on consumer prices
is illustrated by a problem now faced by some Scotch wholesalers.

Hawaiil for some fTime had been a relatively low-priced Scotch
market. This could be traced to the pre-~Statehood treatment of Hawail
by Scotch distillers when the Territory was considered a foreign
market, and Scotch was imported directly from the distillers without
going through mainland importers. So treated, the usual promotional
allowances were granted to Hawaiian importers, who were not reguired
to make use of the funds and, conseguently, resulted in lower retail
prices. Hawzaii wholesalers are no longey treated as lmporters and
have lost the promotional allowance previocusly received,
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INTOXICATING LIQUOR LAWS TN HAWAIT

An anomaly in the federal tax law makes 1t possible to import
bulk distilled spirits at lower prices than bottled distilled spirits.
The federal import levy on distilled spirits distinguishes between
100 proof spirits and those of higher degrees of proof and taxes all
gpirite 100 proof cr less at the 100 proocf rate. Since Scotch and
Canadian whiskies are bettled abroad at about 86 proof, importers
of the bottled product pay tax on a porticn of the water content
of the beverage at the 100 proocf rate. When imported in bulk, these
whiskies are brought in at 100 proof or more and taxed accordingly
and are later diluted tc a lower proof at time of bottling. Since
the proocf of the product imported in bulk more accurately reflects
the import tax liability, there is a saving for the bulk importer
over the importer of the bottled product. & growing practice,
therefore, is to import Scotch and Canadian whiskies in bulk and to
bottie them domestically. The market in Hawaii undoubtedly 1s not
large enough to warrant bulk imports at this time.

We now move closer to the Hawaiian scene with an analysis of the
wholesaling function.
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Chapter VI
INTOXICATING LIQUOR WHOLESALING AND JOBBING

The liguor industry has maintained the classic pattern of distri-
bution, with products flowing from producer to wholesaler, and on
occasion to sub-wholesalers, and then to retailers. This is true,
that 1s, for the so-called license or open states. In monopoly or
control states, the state owns and operates the retail stores for the
distribution of one or more of the types of alcoholic beverages,
usually wines and distilled spirits and sometimes beer. Wyoming
and Mississippi are the only states where the state monopolizes the
wholesale function only. At the present time, there are eighteen
monopoly states and thirty-three license states, including the
District of Columbia.

While Hawaii treats intoxicating liguor as a single genus of
products, as do some other states, many states distinguish beer from
distilled spirits and wines for distribution purpcses. For example,
New York State permits packaged beer to be retailed through grocery
stores, and hence the wholesaling function for this product parallels
that for food. Packaged wines and distilled spirits, on the other
hand, are treated differently in that they are retailed through
outlets which sell only these products, and hence the wholesale func-
tion, too, is somewhat unigue.

The wholesaling function for distilled spirits and wines on the
mainland is performed through both independent companies and wholly
owned subsidiaries. Federal law and some state laws prohibit the
tied "retail" house, that is, retailing firms owned by either distil-
lers or wholesalers, but these same laws usually do not apply to the
wholesale level of the trade., The selection of a wholesaling arrange-
ment by a distiller or a vintner is strongly influenced by local condi-
ticns.  Apparently, general rules of success and profitability are
inadeguate guides; distillers, for instance, may have independent
wholesalers in one market and wholly owned subsidiary wholesalers in
another market. Even within the same market, producers have been
known to change distribution methods as their fortunes changed in
that markst.

One other aspect of wholesaling should be mentioned here since
it will arise later in the analytical section of this part. Sowme
wholesalers have exclusive brand franchises while others hold multi-
ple brand franchises. The usual practice for a layge distiller, for
example, is to have his independent wholesalers handle his brands
almost exclesively 1if possible. In Noew York City {hAugust 19635,
Distillers Corporation Seagram's, Limited, wholessled its Seagram
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INTOXICATING LIQUOR LAWS IN HAWATI

Seven Crown neutral blend through six independent wholesalers. Three
of the dealers handled only those blends produced by the Seagram
company or one of its divisions. One handled an important competitive
blend. Two carried private label competitors. At this same time,
National Distillers Products Corporaticon distributed its neutral
blends exclusively through its wholly owned subsidiary and almost all
of its other distilled spirits through this firm. As a wholly owned
subegidiary, the wholesaler carried no competing brands.

In Hawaii, this mixed pattern of wholesaling exists, with perhaps
one difference. In most mainland markets, sub-jobbers do not fit into
the marketing structure, while in Hawaii, one does find the sub-
jobber. This means that the posted minimum prices under the mandatory
resale price maintenance law and the price posting law result in two
wholesalers splitting the usual profit margin between the distillers’
prices and the consumers’ prices., This is the case, for example,
for Schenley brands, which are distributed by Better Brands directly
and also through Jobbers on the islands on which it is not located.

The numbers of alcoholic beverage wholesalers in a market is a
function of many variables: the size of the market, profit margins,
manufacturer preferences, and the like.

According to the Alcchel and Tobacco Tax Division of the U.S.
Treasury for the yesar ending June 30, 1964, there were in Hawail thirty-
one federally licensed wholesale dealers in liguor. Data for these
iicensees for the last five vears follow:

Table 10
FIEMS FEDERALLY QUALIFIED AS WHOLESALERS

OF LIQUOR AND BEER
HAWAIL, 1960-1964

LER e
Year Ending

June 30 Liquor Beey
1964 31 4
1963 30 3
1962 29 5
1961 25 6
1966 30 7
Source:

lating to . 1
obacco Industries, various

v
VEATE,
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INTOXICATING LIDQUOR WHOLESALING AND JOBRBING

While the number of licensees has hovered around thirty for the

last few years, the number of active wholesalers in Hawaii apparently

is slightly less. Companies distributing liguors and beer in all
counties of the State must be licensed in each county by the county
liguor commissicon, so that the Treasury data include duplications
of companies. For instance, if one looks at the Hawaii Beverage
Guide for September 1965, the Official Price Book for the industry,
one finds only twenty-six independent wholesalers.

Census data show a decline of six wholesalers of bheer, wine
and distilled spirits betwesen 1958 and 1963, from twenty-two to
sixteen, for a decline of 27.3 per cent. In the same period, sales
rose 11.4 per cent from $20.0 million to $23.2 million, While the
payroll of these establishments jumped 26.1 per cent from $931,000
to $1.2 million, the number of paid employees dropped about six per
cent. The sales figures which are supposed to include excise and
sales taxes approximate those reported by the State Director of
Taxation for 1958, but differ substantially for 1963.

On the basis of census estimates, the average beer, wine,
and distilled spirits wholesaler in Hawail in 1963 employed about
fourteen employees, had an annual payroll of §73,2375, and had sales
of about $1.5 million.l
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Chapter VIl
RETAILING OF INTOXICATING LIQUOR

People in Hawail may purchase intoxicating liguocr by the package
or by the drink throughout the State. Some of their fellow citizens
cn the mainland do not have the same freedom of choice. Thirty-nine
states have provisions for local option of one or more of the types
of alccholic beverages for on-premise consumption (by the drink] and
for off-premise consumption {(by the package)} by local vote. The
remaining twelve states (including the District of Columbia) have no
provision for leocal option, but three do not permit sale by the drink.*t

These restraints on consumption delimit the area of enterprise.
Thirty-three states, including the District of Ceolumbia, permit
private businessmen to engage in the retalling of distilled spirits
and wine and eighteen retain that right for the state. 1In all states,
malt beverages may be purchased by the package in privately owned
and operated enterprises, except for state stores in Utah, which
retails beverages of 3.2 per cent alcoholic content ©or greater; Iowa,
Montana, and Washington, which retail beverages of four per cent
alcocholic content or greater; and New Hampshire and Vermont, which
retall thoge of six per cent or hicher.

Since the Twenty-Filrst Amendment to the U.S. Constitution
granted each state the right to control its own liguor destiny, it is
not surprising that this patchwork quilt of contrel arrangement exists.

The raticnale behind much of the myriad control features is the
alleged sui generisg nature of intoxicating liguor which necessitates
rigid control by government. Evidence of this control can usually
be found in the limitations placed on entry intc the retail trade.

At ocne extreme, one finds that some pcolitical durisdictions do not

even allow on-premise consumption of beer. It would be unwieldy here
to summarize the many diverse arrangements fory the retailing of intoxi-
cating liguor. Since the consumption of beverages of higher alcocholic
content is considered the greater threat to temperate behavicy, sta-
tistics relating to the retailing of conly distilled spirits are given
in the next table. The reader can readily see that many states regard
limited availability of distilled spirits as a majcr factor in thelr
control programs,

According tc the data in Table 20, only three states have a
greater number of cff-premise ocutlets for the sale of packaged distilled

pirits than Hawaili; namely, Alaska, Connecticut, and South Dakota.

Connecticut, Scuth Dakota and Hawall 21l permit package sales by drug
stores. Both Scuth Dakota and Hawall permit sale by grocery stores,

166G



aLL . AR 098 871 .- 210 a1 000 068 tog -~ gy Lhh FUCUAB Ay
7¢I 1T - w96 1T 6070 “- 6070 - 000°Egs cy L 68 - LT
19%°¢ - 19%°¢ - ' - 6770 . 000°EEE ‘01 786°7 -- EEATE e ERHB T,
0756 -- AFA -~ 0 -- 110 -- 000 w897 ¢ 28€ -- Ty . PRESBUUSE,
48 - ZEET 616°T 1 -- 540 750 0U0tLEs (58 -- £ 4L wloye(] yanog
A - nzy'e .- ‘0 - 870 - noofeav'y 9zt - 974 - PUTTOLED GInng
0046 - 8122 £99 'z - &0 G50 T ounc5as DIL°T -- L1315 14691 puspsy Spouy
8z4 -- asifet  ang T -- 90670 €871 DICIAUTA A 264712 - 89 91607 BRURATAS US4y
TR -- SLL01 wE1'z "0 - 016 §H7 0 000981 ROUYT - GL1 FASY wodaa
966°T -- 9667 -- 0 -~ £E 0 -- oot LRYty %] - oee -
LR - <90 67 996 1 .- 00 4071 000 ELT0Y 08B 0OT - 048 06501 A
659 104 £90°01 -~ % A oro -- 000 rrY L6 H06 £ - BIORE AT A0
6€1°TT -- gEifze -~ 00 . [AthN] - DO0°09L % C17 -- [ -~ PUTIO28D 43R
3] - a0z Lit £5°1 - 770 671 00080441 LO0f L7 -~ EECAL ISP A4 HIOL
94 588 g8y -- w1 6171 [ a4] -- 000 810°%1 198°1 2177 whT -
acs h6G 061 9¢R'g 76T vyl 1690 LT 000 0N g owe'el 11846 gzatr 101t
HE1T o SEL°TT 69271 L8°0 - 2070 6L70 000 iz £he - 6% HhY
857 07wl 98¢L° 1 REAES 4972 TS a5 Q GO0 89¢ ANt 156 #57 9OE
114 110z -~ 011 090 060 - [t et $L8 974 -
45h¢ - 7oty ooy 72572 b 170 I 000" L0l TANt -- £51 0e9fy LB
/8L e ElIa 996°¢ AR -- £9°0 7970 Qoo ety 8%ty -- 708 welte TANOSE T
16171 TInty 786 680°¢ LA 70 LTT0 FAN 00008 s 0657 78 $84G 015 EEREETIE 35
y16 -~ Tis'e £ee’y 011 - 8770 7870 000‘ 4ty g8y - ‘ 159°% LR ER
651 -- [ {BOT L eEl -- Qv o 7670 0o0 8Tz g 5989 -- GLo'T el BITAENYDEEBHY
418 VT AR 6uz'e 71T 221 870 00 (2! aoofegzte Tanty T4t GOO'T 06T pus ARy
t8L°2 -- e Rl €85° ¢ 0 -- 800 870 0p0zae X - in LTE BTy
%36 L6Y 609°F - 14T £ 82 0 - R A T A Loyt L56 -- BURTH (00
891 - (A 1eo's £5°0 -- 080 120 aonfeente 041 -- L14 £ ynnanany
en 7 -~ 1602 .- 0 - g% 0 -- oonteTLz 29011 - LTI .- F LY
9011 .- GLYTHT 0877 580 - LO70 200 ancoastr torty - 51 PeteE BTy
116 95401 L12te §94°y 80" 1 2570 0 12°0 AR TR 4116 7i9'7 6s%L gan B P
749 974 - .- 061 061 - -- D00 EET 01 AT Uve el -- .- STouT{1]
16 -~ ayl*y £61°1 o't - 9170 870 QOO ETL v -
6L -- gou 'l 761 et -- L0 5970 A00 w69 61 - T TEmME
886 ¢ .- ooty -- v A .- 570 - oo YTy gL -- widrony
60841 66471 962'6 IRYAR 41 {400 6570 1o L0t0 popfzsaty Lty szete BOTIOTS
ang -- 950z cze’ 1 571 -- 570 S0 o0 864 066 -- BYQURIeN Jo 30T
7Y AR LIRS 0661 06971 170 ge°0 150 QoL aLn £04 %) FrpaR{ag
155 - T 1001 2 A - R0 001 0009997 gty - INDTAIBVLON
AN - so0'e 901°1 oy = HET0 0670 0on 196 T 1607 -- opRInTGn
698 S08°¢F w6l 669°1 [t %00 FA] 650 QNG ORST LT gzzioe #e2 BTUICITTED
TLGtY -~ IO -- £ET0 - £ET0 v- oOuEeR’ 1 500G - SREUWE 1Y
£l 6IL°L 7260°7 6E°C 9771 RCD 590 6Lo coofecstt 1 {06 BUCZEIY
87E - £i8 97¢g 50 g -- S1°1 061 000 857 -- {BR1Y
596 ° i A% AN S TR [iY AR - 7000 810 A ATASY - 08 65 MERGETV
mmumﬁ,vmwjm B.ﬁ.w:wi.w Eme.,_..Mmm ﬂmﬁumhﬂm mumzwu._n‘w ,..:J.w m:m .ﬂ ;um bwwﬁ.:wnm ,..uuwfm Tl ‘Hm Qw.wﬁ&o.ﬁm _...Du@um_,

[eIa], -330 ~330 -ug 18301 -330 -FI0 -ug 10k ~330 “350 -uq)

pUE ~ug PUR A0 PU® -y
SEUDDTT ABT Suasiad Jo  ragquny datav{ndod goo'l dod So5Ua5717 Jo I» ER R

SLIMILS QETTILSIE 40

4

aigwy,

TIYS J0d SHSNADTT 1I1vLIyy

16l



Aiodounouw v Iapun 9g9a ‘1 AIND wATAD2FIe ‘93wls [3wa,, 1sey oul TJAATSsTEsIw @

f9967 1«

FEAE

HECW

TOIAWGD 20
(SEYES W IO ST (RIauen Tobg 3oy

sAyuo [eaRl aresaloum e Ajodouom v sareiodo 91EIT STUT B0ULE SHSULDTT ajwajuad saencd Hupuody pue
sanIngTIIsTp peireufitsap ATieioads sapniour weSTyYsin ‘®a1031s L2110 pur AJUN0D SHU2822dBI PUTTONE) Ulioy
Furaogtor A Q3 $eTouady puR SHIONS DENE SIUSSeIdal S28usnTy agrwRad-Fio 0 Fragunud

THEUOIUR R
[OAFUOD SHIEITHPUT

Sa%eys

rgy d fyggy CRAISTHpUY S3TATAG PolfEASI( o4l J0 MOTADY [Eo11€1IRRG [onuuy ‘aanirisul satardg peiiiis

$68 891t HEET L 199°1( FAR £2°0 G570 0970 000 ez U8t 6TRgor  zaview  10TTin 901 THd TYIOL
AR 9L 712y 0E6° e 981 A %70 w0 ooat g 679 0% ST Burpuo A
60T -- 1.6 A% FIARS -- L7270 67T QOGC 190 Y VSRR - a0t ozt UTSUADE
BLI®TL -- glifzt - 800 -~ 8070 -- OUG gL T G - - vratdata 3
{79z -~ JAV R A T 9g0 -- 2070 Gt OUGBNn Y 19Tt e 106 unIBUTeEp.
01547 -~ otz - 5370 -- LIEMY -- SR 581 - - BTRTRA
SIFUDDTT  DSTURIF  ISTWRIIJ ISTWRAJ  SISUDIIT BETUAA S SETHRIE BETWDIY CORT Ty odpnp swsudoT] MY nweld  od fwaig EEELR T

iwl0g, -530 ~330 = H() TRIOL =350 =330 -t uo TR [ndag el ~EIO ~J30 =4()

PUE -y pug -uy PAIBEWT IS pUE U0
SEUDDPT IBJ SUOSIDG JO oquund vopieindag Q00T 19 #FOSua0i] go doquny SEEUBILY JO BTN

{(panuritoea) 07 BIQRL



RETATLING OF INTOXICATING LIDUOR

while Alaska reserves retail package sales for the exclusive liguor
store. Let us look more closely at the situation in Hawaili.

According to the Alcohol and Tobacco Tax Division of the U.S5.
Treasury, there were 1,080 establishments federally gqualified to
engage in the retailing of liguors in Hawaiil in the fiscal year
ending June 30, 1964, and thirty-six gualified to retail beer. The
various county liguor commissions of Hawaii reported the distribution
of retail licenses for calendar year 1964 as follows:

Table 21

LOCALLY ISSUED LIQUOR LICENSES, HAWAIIL

1964
Off Premise On Premise
Beer
and
General Wine Alcchol Dispensers Clubs Cabarets
Honolulu 321 5 1 3122 14 21
Hawaii 78 26 1 75b 3 0
Maui 70 18 - 52 2 4
Kauai (1963) 40 5 - 364 0 3
STATE TOTAL 509 H4 2 475 i9 28
Sources: Annual Reports of County Liguor Commissions
for 1964.

“Includes six for beer and wine only and three for
heer only.

b .
Includes ten for beer and wine only and two for
beer only.

C . .
Includes six for beer and wine only and one for
beer only.

.
“Includes three for beer and wine only and one for
beer only.
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INTOXICATING LIQUOR LAWS IN HAWAII

The licensing of retail liguor outlets in Hawali is generally
permissive. Hawail has approximately three times as many offi-premise
cutlets per capita as the national average and is one of the four
states highest in the nation in terms of cff-premise outlets. It
ranks as the median state for on-premise cutlets per 1,000 population
for the thirty-five states permitting on-premise consumption. In
terms of total licenses per 1,000 populaticn, fifteen states rank
higher than Hawaii.

There is no accurate prescription for the cptimum number of
retail liguor cutlets, but there are pressures in the market relating
costs, prices, volume, and revenue. These tend to keep the number of
retail outlets within a predictable range, whether free or restricted
licensing procedures are practiced by a liguor regulatory body. This
range may not be readily apparent from state data since goals and
other variables differ from market to market.

For other aspects of liguor retailing, it is usually possible
to look to the Bureau of the Census, which periodically provides
retailing data. Much of the data for Hawaii, however, are hidden
in the statisties of multiple product retailers since liguor is
retailed for coff-premise consumption in a variety of outlets. For
New York State, for example, the data for the sale of packaged liguors
can be gained from the Census of Business since cnly liguor stores
are licensed to sell packaged liquor for off-premise consumption and,
in addition, these stores sell only distilled spirits and wines.

In the 1963 Census of Business, there was a tabulation of sales
by product lines so that it carries some indication ¢f the retail
liguor trade in Hawaii. Unfortunately, the census was marred by
underreporting (Table 22}.

Moving from aggregate sales of packaged ligquors {distilled
spirits and wines) to the liguor stores proper, we find that in the
five-year period between the last censuses, 19538 to 1963, there was
an eleven per cent increase in the sales of alecoholic beverages in
Hawall according to censug reports of wholesale sales of these
products (Table 23). (According to the Director of Taxation cof Hawaii,
the increase was thirty-one per cent, but hig figures include beer.)
Ligquor stores, however, experienced only a seven per cent increase in
sales. In fact, those stores with payrolls incurred a three per cent
decrease in sales in the period. As might be expected in view of
these statistics, there was a decline in the number of liguor stores
in Hawaii; the total declined by twelve, while those with pavrolls

ined by sixteen. The number without payrolls increased by four:
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Table 22

CENSUS OF BUSINESS, RETAIL TRADE IN PACKAGED ALCOHNOLIC BEVERAGES®
HAWALL, 1963

Reporting
Packaged Packaged
Reporting Alcoholic Per Cent of Alcoholic
Total Merchandisers Beverages Packaged Beverages as
Type of Sic Sales Sales Sales Alcoholic Per Cent of
Retail Outlet Number  Number (000) Number {(000) Number (000) Beverage SalesP Total Sales
TOTAL - 3,354 §725,977 2,530  $627,546 300 $14,351 100.0 32.3
General Merchandise 53 196 112,549 139 96,376 35 760 5.3 8
Food Stores 54 558 181,988 430 168,291 194 10,321 71.9 6.1
Automotive Dealers 55 125 122,263 91 113,986 1 = - c
Eating & Drinking Places 58 938 88,049 736 72,843 13 266 1.9 N
Other Retail Stores
Tne, Liquor Stores 59 434 33,752 268 22,844 30 2,015 14,0 8.8

Source: 1963 Census of Business, Retail Trade, Merchandise
Sales, BCO63-RSTK, pp. 7K~208ff,

aOnly establishments with payrolls.

bTwenty~seven stores and $989,000 not accounted for; drug-
stores may be responsible for these sales.

CWithheld to avoeld discleosure,



INTOXICATING LIQUOR LAWS IN HAWAII

this increase probably reflects the movement of stores from the payroll
classification to the no payroll classification as they dropped
employees.

Table 23

LIQUOR RETAILING, HAWATXY

1958, 1963
1963 as
Per Cent
1958 1963 of 1958
Establishments (SIC 592) 89 77 86 . 5%
Total 89 77 86.5
With Payroll 55 39 70.9
Sales
Total (000) $4,831 $5,164 i0h.9
With Payroll (000) 3,877 3,758 96.9
Payroll
Year (000) S 264 S 314 118.9
Workweek ended nearest
November 15 Total 55,421 $8,098 149.4
Paid Employees
Workweek ended nearest
November 15 Total 144 1ih4 113.¢

Sources: 1958 Censusgs of Business, Vel, II,
Part 2, pp. 52-7 and 1963 Census
of Business, Retail Trade, Hawailil
BC63-RALI3, pp. 13-% and 13-7.

The failure of many retail outlets to list thelr product line
sales and the Census' practice of not reporting when competitive infor-
mation might be divulged have reduced considerably the value of the
product line reporting. While packaged liguor sales separated out of
total liguor sales were not reported, total sales were, and these
amounted tc §2,516,000; total sales for liguor stores whether they
reported product line sales or not were $3,758,000. The $3.8 million
in intoxicating liguor saleg and other products represzented 26.2 per

i66



RETAILING OF INTOXICATING LIQUOR

cent of packaged liquor sales in Hawaii in 1963, But more than fifteen
per cent of these sales were probably represented by product lines
other than packaged liquor if the reports of the stores which did

break down their product line sales are to be used as a guide.

Packaged liguor stores were reported as selling groceries (13)--

number in parentheses indicates the number of stores selling this

product line--, meals (2), alcoholic drinks (2), tobacco products
{9), cosmetics, drugs, etc. {(3), clothing (1), appliances (2),
sporting goods (1), household fuels and ice (2), and other merchan-

dise (4).2 With sales from these products swelling their receipts,
it seems that liquor stores may indeed be accounting for far less

of the packaged liguor sales than the 26.2 per cent mentioned above.
The Honolulu Star~Bulletin Consumer Analysis for 1963 reported that
liguor stores accounted for only 1l.1 per cent of beer sales and 13.8
per cent of distilled spirits and wine sales.

The stores in Hawaii which retail liguor exclusively are rela-
tively few and probably find the competition of the multi-product
retailer severe,

The fortunes of the independent ligquor store in Hawaii have
been on the decline for some time. In 1948, when total liquor sales
were $21 million% as against $36 million of packaged beverages in
1963, ligquor stores accounted for $6.2 million of retail sales while
in 1963 they accounted for only $5.2 million sales.® What has
happened in the interim, of course, is that the multi-product retailer
has accounted for an increasing portion of alcohelic beverage sales.
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Chapter IX
INTOXICATING LIQUOR CONSUMPTION PATTERNS

The consumption of intoxicating liguor has been the subject of
mere legislation than investigation, too much of the former resting
on ideas spawned in the pre-prohibition and prohibition eras. Revi-
sion of these laws, therefore, shcould be based on analyses--analyses
resting on data.

Fortunately, there are statistics today, but they must be read
with care. First, statistics of consumption are estimates. They
may reflect "apparent consumption", but they are essentially estimates
based on shipments to wholesalers or based on taxes paid on shipments
to wholesalers. They ignore, for example, problems of inventory
changes. Second, they are usually based on political subdivisions
known as states. To this extent, they ignore illegal transportation
of liguor (bootlegging) and legal transfer problems. Third, when
totals are treated to yield individual consumption figures, the errors
tend to multiply. For instance, the population figures, too, are
usually estimates, and they tend to be total population figures rather
than adult population figures. Even budget study data are imperfect,
for they tend to survey expenditures rather than actual consumption,
or, 1if they survey actual consumption, the procedures are too crude
to validate much of the reporting. The researcher may try to refine
the data or he may cite data from different sources to guard against
gross errors and biases. Statistical differences, hence, may be the
result of statistical errors rather than substantive causal factors.

If one is concerned with aggregate market, the differences in
consumption patterns are primarily the result of population differences
even if taste or consumption differ from market to market. But con-
sumption patterns have changed over time, and these changes are
interesting to note. In 1850, the annual consumption per capita of
distilled spirits, malt liguors, and wines were estimated respectively
as follows: 2.24 tax gallons, 1.58 gallons, and 0.27 gallons.1 One
hundred vears later, the pattern was much different, as these figures
show: 1.02 tax gallons of distilled spirits, 17.26 gallicons of malt
liguors, and 0.93 gallcons of wine,? Consumption patterns also differ
from region to region. Illinois consumers, we are told, purchase more
straight whisky annually than they do spirit klends, whereas New
Yorkers purchase more spirit blends than straight whiskies., At least,
this was the pattern in 1964.3% While these changes may bhe related to
taste, the term "taste" reflects other factors as well.

The determinants of intoxicating liguor consumption are many,
The most important, according to most investigators, ary
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price, education, job level, degree of urbanization, age, sex, and
ethnic grouping. Other factors which have also gained currency as
determinants of liguor consumption are the nature and stringency of
contrcl systems, climate, advertising, container size, taste, and
availability of substitutes.? Many of these, of course, cverlap:
income, education, urbanization, and job level all tend to be inter-
related in this country so that it 1s not surprising that intoxicating
liguor consumption statistically is highly correlated with each of
these. Statistical correlation, of course, does not necessarily prove
causation, although it may imply it. The fundamental causes of
alcoholic beverage consumption are more likely to be psychological

and sociclogical than economic, although the last factor becomes
important once there is a desire for the product.®

Let us turn to some of the statistics (Table 24). 1In 1964, the
highest per capita consumption of distilled spirits was recorded by
Alaska. Actually, the District of Columbia and Nevada had higher per
capita consumption, but each is unigue, with the District marketing
distilled spirits at relatively low prices to citizens of surround-
ing areas, and Nevada having a large tyransient population. At the
other extreme, cne finds Arkansas and Utah with very low per capita
consumption.

When the consumption of alcohcl rather than of the alcoholic
beverage is measured, the rank order of state markets changes.
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Table 24 (continued)

rer Cent to U.S5. Rank
Total Copsumption in Congumption Consumption in Wine Gallons
Per Cent to

Estimated Total Per Cent Per Fer
Population Population of Increase Capita Capita
July 1, 1964 Wet States 1964 1963 control States 1964 1963 1964 1463 PecTease 1960 15673
3,407,000 1.8 0.8 2.9 Llabama a0 27 2,321,890 2,341,601 (-0.9) .68 i
692,000 0.4 0.2 Q.4 Idaho 47 47 656,581 619,994 5.9 94 .87
2,756,000 1.5 0.9 0.8 Towa 27 30 2,422,101 2,136,393 13.4 .88 .77
989,000 0.5 0.5 o.5 Haine 3% 37 1,510,623 1,333,156 5.9 1.43 1.36
8,098,000 4.3 3.7 3.6 Michigan g 9 10,351,517 9,285,598 11.5 1.27 1,14
705,000 0.4 0.3 0.3 Mentana 42 42 B74,014 850,524 2.8 1.23 1.20
654,000 G.3 0.6 G.6 New Hampshire 33 34 1,772,441 1,642,916 7.9 2.71 2.672
4,852,000 2.6 1.9 1.8 ®’orth Carclina 18 17 5,182,400 4,789,577 8.4 1.07 1.01
18,100,000 5.4 4.5 4.5 Ohic 6 6 12,333,623 11,615,588 6.2 1.22 1.14
1,871,000 1.0 0.9 0.9 Oregon 28 29 2,373,603 2,260,987 3.0 1.27 1.24
11,659,000 6.1 [ 4.7 Pennsylvania 5 5 12,561,040 12,146,630 3.4 1.0% L.06
FL, 000 o.5 5.3 G.3 Prah 45 45 763,451 757,298 6.8 76 T
404,000 G.2 0.3 .3 Vermont 46 46 720,559 657,687 9.6 1.76 1.69
5,378,000 2.3 2.2 2.3 Virginia 11 11 6,158,108 5,841,732 5.4 1.40 1.35
2,984,000 1.6 1.5 1.5 Washington 21 20 4,194,509 3,934,99C 6.6 1.40 1.29
1,797,000 0.9 0.6 0.6 West Virginia 36 35 1,542,760 1,507,709 2.3 .86 L83
33, 000 0.2 0.2 .2 YWyoming 49 49 491,339 476,830 .0 1.43 1.41
56,486,000 30.0 24,0 24.0 Total Control - -- 66,141,369 62,199,608 6.3 1.17 1.10
188,314,000 0.0 100.90 100.0 GRAND TOTAL -~ -- 276,046,815 258,979,291 6.6 1.47 1.40

Source: Distilled Spirits Institute, Anpual Staristical Review of the
Distilled Spiries Industry, 1964, p, 41.

a
Based on gallonage shipments to wholesalers,

2]
Baged on tax collections,

“1n using the per capita of 7.01 and 6.63 for the Pistrict of Columbia, it should

be noted that the population is for the Pistrict of Columbia only, whereas gallonage
consumption represents buying for the metropolitan area, which includes Virginia

and Maryland suburbs, as well as transients wheo ave net included in the District

of Columbia population,



INTOXICATING LIQUOR LAWS IN HAWAII

Table 25

APPARENT CONSUMPTION OF DISTILLED SPIRITS AND ABSOLUTE ALCOHOL
PER CAPITA OF PCPULATION, TEN LEADING STATES, U.S5.

1962

Per Capita Alcchol
Distilled Spirits Consumption®

Consumption Rank 15 Years of Age and Over
Nevada 1 Nevada
New Hampshire 2 New Hampshire
Connecticut 3 New Jersey
New Jersey 4 Wisconsin
Delaware 5 Califernia
Flerida 5 Connecticut
California 7 New York
Massachusetts 8 Delaware
New York 9 Illinois
Maryland 10 Massachusetts

Scuyrce: New York State Moreland Commission
on the Alcoholic Beverage Control
Law, Study Paper Number 1, pp. 12
and 13.

a1l legal alccholic beverages.

Alcoholic Beverage Consumption in Hawaii
Whnere does Hawaliil fit into this picture?

There are no official estimates of ligquor consumption in Hawaiil,
and only recently are there any unofficial estimates. There is, uniocr-
tunately, no official or uncfficial statistical series, but since
the more recent past is the focus for this study, bits and pieces
of information can De put together for a somewhat coherent picture
of the present. Let us first, however, take a look backward.

The history of alcchelic beverage consumption in Hawali parallels

that of the mainliand to the degrese that intemperate consumption and
antisccial behavior in the last part of the 18th century and the early
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CONSUMPTION PATTERNS

19th century led to sporadic attempts of various intensities to pro-
hibit their production and consumption. Estimates by Robert C.
Schmitt for Hawaiian consumption of "whisky" (probably distilled
spirits) for 1847-1950 are set out in the next table with estimates
of distilled spirits consumption on the mainiand for more or less
similar periods. Both are on an index number basis with 1947-9 equal

to 100.

Table 26

INDEX OF PER CAPITA DISTILLED SPIRITS CONSUMPTION
HAWATT AND THE CONTINENTAL UNITED STATES
1847-1950 (1947-9 = 100)

Continental

Period Hawaii® United StatesP
1847-1877 42 178 (1850-1880)
1878-1892 132 120 (1881-1890)
1893-1917 57 121
1918-1931 na 21

1932-1940 94 535)
1941-1945 iz4 103

16471950 a5 97

aRob@rt C. Schmitt, "Okole Maluna,"®
Paradise, November 1952, p. 22.

bCaZculated by author from data
found in U.S. Department of
Commerce, Statistical Abstract
of the United States, 1951,
p. 775,
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INTOXICATING LIQUOR LAWS IN HAWAII

These statistics do not permit a comparison of the absolute
levels of consumption between the two areas. Schmitt estimates that
the per capita consumption of "whisky" (probably all distilied spirits]
in Hawaii in 1885 was 1.2 gallons;5 it was not much different in the
continental United States, for the Department of Labor estimated the
per capita consumption of distilled spirits for the fiscal year end-
ing June 30, 1886, at 1.2 proof gallons.’

Table 27 contains per capita estimates of liguor consumption in
Hawaii and the United States. According to these estimates, Hawaiians
today consume less of all alcoholic beverages on the average than do
other citizens of the United States.

For Hawaiil, there are four major sets of data which relate
intoxicating liguor consumption to the variables menticned earlier.
These are, first, the Bureau of Labor Statistics' extensive survey,
Congumer Expenditures and Income. The relevant data are for Honolulu
in 1961. The second is the report, An Analysis of Alcohel Consump-
tion Patterns on Oahu, prepared by the Economic Research Center of
the University of Hawali for the Liguor Commission of the City and
County of Honolulu. The third are the consumer analyses of the
Honolulu Star-Bulletin., These latter are based on nonscientifically
designed samples and hence are less reliable than the first two
studies. In addition to these three, there are repcrts of the
Hawail Tax Department which are somewhat useful for interpreting

consumption patterns.

The Effect of Income

Data for Hawaiil show that consumption of intoxicating liguor
increases on the averade as income increases.® This is true in
the aggregate and in the particular. Aggregate intoxicating liguor
sales measured at the wholesale level increased, for example,
between 1950 and 1953 from $15.2 million to $23.0 millicn, an
increase of fifty-ocne per cent. PFart of this increase was due to
the thirty-~six per cent increase in population.
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Table 27

PER CAPITA CONSUMPTION OF ALCCHOLIC BEVERAGES
UNITED STATES AND HAWAII, 1950-1964
{wine gallons)

Distilled Spirits Wine Malt Beverages

United United United
Year States? Hawaii States HawaiiP States Hawaii
1954 1.45 1.33 0.970 3.555 15.9 10.9
1963 1.37 1.25 .933 .683 15.3 8.8
192 1.37 _ 1.12 . 905 L6521 i5.1 8.4
1961 1.32 1.30 .938 . 738 15.0 9.0
1960 1.31 1.23 L9111 771 15,1 9.1

Socurces: Distilled Spirits: U.S.-DSI, Annual

Statistical Review 1954,
Hawaii: The Liguor Handbook,
19561-1965, pp. 30, 32, 32, 30,
and 42 respectively.

Wing: Wine Advisory Board, Wine
Institute Bulletin, #1327,
pp. 4 and 14,

Beer: United States Brewers Associa-
tion, Inc., Brewers Almanac,
1965, p. 55.

o . .
Does not include Hawall.

b , . . ; .
Includes only California wines. Othey wines are
probably an insignificant portion of total.
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Table 28

SELECTED MEASURES OF AGGREGATE GROWTH IN HAWAII

1950-1963
Percentage
Change
1950 1955 1980 1963 1950-1963
Personal
Income+ 5689 $952 $1,421 81,667 + 142%
{$ mil.)
POpulation2
(Coo) 478 4842 5912 5504 + 36
Wholesale
Intoxicating
Liquor $15.20 $17.0 $21.1 $23.0 + 51
Sales
{$ mil.)

Sources: 1. BSurvey of Current Business, April 1955,

p. 18.

2. Hawail State Department of Health as
reported in Department of Planning
and Economic Develcopment, Statistical
Report 31, June 21, 1965, p. 10.

3. State of Hawaii, Director of Taxation,
Liguor Tax Base and Collections,
variocus vears.

aIn the period (1955-63) the number of visitors who
remained overnight or longer increased 353 per cent
from 110,000 to 509,000 and their expenditures from
$55,000 to $225,000, a jump of 309 per cent. Since
wholesale intoxicating liguor prices moved up slightly
in this period, one may infer that the aggregate volume
ingreased somewhat less than the aggregate vaiue. (The
Bureau of Labor Statistics national wholesale price
index for alccholic beverages rose from $5.2 to 100.7
[1957-9=100] an increase of 5.8 per cent.)

W

A

Average of two fiscal vears, 1949-50

!

LR

and 1950-51.
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CONSUMPTION PATTERNS

Early studies by the Honclulu Star-Bulletin for Honolulu and Oahu
support other findings that intoxicating liguor consumption is more
widespread among high-~income families than low-income families. The
data which follow are drawn from Bulletin researches but are gquoted
for their general implications rather than for their accuracyg

{(Table 29).

One might expect beer to be a type of inferior good, that is,
less of it purchased as income increased. But even with this bheve
erage, excepting the data for bottled beer in 1960, it seems that
the higher the income, the greater the percentage of purchasers.

More complete and more reliable data covering some of the
variables mentioned above have emerged from the Bureau of Labor
Statistics Consumer Expenditures and Income survey in 1960-1951.
Expenditures for alcoholic beverages can be abstracted from the
numercus voluminous reports in terms of these variables: income,
number in family, age of head of household, occupation of head of
household, whether home iz owned or rented, by educational attainment
of head of household, number of full-time earners in household, and
by ethnic grouping. Since the BLS data are for Honolulu only, for
perspective, where possible, data for selected other urban areas
are included. Again, let us focus on the subject of income {Table 30).

For the urban portion of the nation as well as for the four
urban areas cited in Table 30, households on the average spend more
money for ligquor in the higher income groups as compared with the
lower. The progression from low to high, however, was not contin-
uous in the four urban areas, although it was for the urban United
States. These expenditures, when calculated as a percentage of
current expenditures, not income, also showed a tendency to rise
with income class, although the continuity of the increase was more
pronounced for the urban portion of the nation than it was for any
particular urban area. Peculiarly, Honolulu households are reported
to have spent more money on the average for intoxicating liguer than
urban households in the nation and the three other areas cited.

They also, according to the Bureau of Labor Statistics study, spent
a higher proportion of their current expenditures for intoxicating
liguor than did the others., This is somewhat surprising in view

of the lower volume estimates for the State of Hawaii, not Honolulua,
that are cited elsewhere.lV
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Table 29

PER CENT CF RESPONDENTS WHO BOUGHT ALCOHCLIC BEVERAGES
BY INCOME AND BY TYPES, HONCLULU AND OAHU
1953 AND 1960

HONOLULU
S7,000
Under $4,000- §5,000- and
1953 £4,000 4,999 45,999 Above
Bourbon 29, 2% 32,7% 42.5% 58. 3%
Beer 70,2 59,2 68.4 75.56
Scotch 14,7 21.0 25.5 44.5
Sake 8.9 7.6 5.0 11.3
Gin 8.1 10.5 19.2 31.3
Wine 29.4 30.0 33.3 44 .7
QCAHU
510,000
Under 83,000~ 84,000~ 55,000~ s57,000- and
1960 $3,000 3,999 4,999 6,999 9,999 Above
Beer, bottled 40.9% 38.5% 39.8% 40 . 3% 39. 9% 34.9%
Beear, canned 55.1 63.3 62.8 63.4 67.0 67.2
Gin 8.6 12.4 16.8 16.6 24.5 37.7
Scotch 6.1 4.4 10,2 22.7 25.4 36.1
Vodka 19,2 9.8 12.3 15.8 12.9 24.7
Whisky 26.3 31.6 40.5 42.3 53.4 62.6
Wine 26.8 22.9 32.9 34.3 43.6 52.9
Source: Honolulu Star-Bulletin, Consumer Analvsis,
1953 and 1960, passim.



Table 30

FAMILY EXPENDITURES FOR INTOXICATING LIQUOR, HONOLULU, NEW YORK,
SAN FRANCISCO, WASHINGTON, D.C. AND URBAN UNITED STATES
DOLLAR VALUES AND PERCENTAGE OF TOTAL EXPENDITURES

19601961
District Urban
San of United
Honolulu New York Francisco Columbia States
1961 1960-1 19601 1960-1 1960-1

DOLLAR EXPENDITURES INCOME CLASS

Under $1,000 s 0 g s 4 $ 1 5 9
$ 1,000~ 1,999 0 34 6 20
2,000~ 2,999 32 49 61 43 33
3,000~ 3,999 104 49 65 57
4,000~ 4,999 222 122 96 74
5,000~ 5,999 136 100 104 84
%,000- 7,499 100 134 107 107
7,500~ 9,999 132 172 131 132
10,0060-14,999 211 235 215 158 184
15,000 plus 369 293 562 228 275
AVERAGE $159 5169 $131 $107 $ 90

PER CENT OF EXPENDITURES FOR CURRENT CONSUMPTION

Under $1,000 G.0% 1.5% 0.5% O.1% Q.7%
$ 1,000~ 1,999 0.0 1.1 1.6 0.4 1.1
2,000~ 2,999 L.1 1.5 2.2 1.7 1.2
3,000~ 32,999 2.9 2.9 LI.5 1.9 1.5
4,000~ 4,999 4,9 2.0 2.6 2.3 1.5
5,000~ 5,999 2.7 2.2 1.8 2.2 1.5
6,000~ 7,499 1.6 1.8 2.1 1.8 1.7
7,500~ 9,999 1.9 1.9 2.2 1.8 1.8
10,000-14,999 2.1 2.3 2.2 1.6 1.9
15,000 plus 2.8 1.9 3.6 1.7 1.9

AVERAGE 2. 4% 2.0% 2.2% 1.8% 1.7%

Sources: Bureauw of Labor Statistics, {onsumer Expenditureg and Income,

Honolulu, Hawaii, 1961, BLS Report No., 237-78 November 1963, New
York, N.Y., 1960-61, BLS Report No. 237-54 November 1963, San
Francisco, Calif., 1960-61, BLS Report No. 237-52 April 1964,
Washington, D.C., 1960-61, BL3 Report No. 237«33 February 1964,
Urban United States, 1960-61, BLS Report No, 237-38 April 1964,
passim. Data for 1960-~61 were used wheve available for they
resulted from a larger sample than the 1961 data alone.
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INTOXICATING LIQUOR LAWS TN HAWAII

A general conclusion that a family's expenditures for intoxicating
ligucy and the family's income are crudely matched supports the logic
if not the accuracy of the findings in all but one case; the highest
expenditure i1s associated with the highest income: $159 and $7, 950
for Honolulu, $129 and $6,822 for New York City, $131 and $6,372 for
San Francisco, $107 and $6,959 for Washington, D.C., and $90 and
55,906 for Urban United States. The only area out of order is San
Francisco with a slightly higher expenditure than New York and a
slightly lower income.

Intoxicating liguor expenditures as & percentage of money income
after taxes range from 2.1 per cent for San Franciscs to 2.0 per cent
for Hawaii, 1.9 per cent for New York, to 1.3 per cent for both Wash-
ington, D.C. and Urban United states.tt

The Economic Research Centsr Report (An Analysis of Alcchol
Consumption Patterns on Oahu, Volume I) found that the percentage of
drinkers in Honolulu increased almost steadily from 45.6 per cent of
the sample in the under $2,000 income class to 79.1 per cent in the
over $20,000 income class (p. 22) and average annual expenditures
increased from $82.92 for the income class under $4,000 to $217.62
for these in the $15,00C and over class (p. 118).

Very closely related to income is the number of wage earners in
the household. In Honolulu where the average expenditure for intoxi-
cating liguor was $159, family expenditures for these products varied
as follows: no full-time earner - $124, cne - $170, twoe - 3150, and
three or more - $219.12 Hawaiian experience apparently is not unlike
that of the nation as far as the importance of income in determining
patterns of liguor consumption

The Effect of Educational Attainment of Family Head

Educational attainment of the head ¢f the family is perhaps less
positively correlated with intoxicating liguor expenditures than
hitherto believed. Data collected by the Bureau of Labor Statistics
raises guestions not easily answered since liguor expenditures of its
survey families did not rise as the level of education of the family
head rose when income was held constant.t3

While expenditures are reported to rise for the entire urban
family group the higher the educational attainment of the head, the
finding is not borne out by the data for the individual income classes.
Income again shows itself asg the key variable. For each of the four
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educational c¢lasses, with minor exceptions, expenditures rose as
income rose. But when educational attainment is considered within
each of the ten income classes, it appears that intoxicating liguor
expenditures fall off when the family is headed by someone with 13 or
more years of education. This is surprising insofar as the more
educated people are expected to travel in circles where alcoholic
beverages are part of the way of life involving more frequent attend-
ance at cocktall parties, and consumption of more expensive aleoholic
beverages and brands, e.g., imported whiskies and wines and highly
priced bonded whiskies. These data, then, do contradict the widely
held belief that consumption and educational attainment go hand in
hand. Gallup poll findings have been generally accepted to support
the belief that the two are positively correlated. In 1961, the

poll found that 48 per cent c©f grammar school graduates, 67 per cent
of high school graduates, and 71 per cent of college graduates consume

intoxicating ligquor.i%
Table 31

INTOXICATING LIQUOR EXPENDITURES, SELECTED CITIES AND
URBAN UNITED STATES BY YEARS OF EDUCATION OF FAMILY HEAD

1960~1961
1960 1960~1961

Years of Urban
Education of San Washington United
Family Head Honolulu New York Francisco D.C. States
8 or less 5134 5111 S 74 3 65 S 67
9 - 12 169 134 126 112 g6
13 - 16 189 150 155 121 108
Over 16 110 113 309 138 127
Average Annual

Expenditures

(Dollars) 159 129 131 107 90
Average

Fducation

IYears) 11 11 12 12 11

Source: Bureau of Labor Statistics, Consumer Expendi-
tures and Income, for Cities Cited, 1960-1961.
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One can isolate the education variable by treating educational
attainment within each income class. Data for urban United States
are currently available but not for any of the other political entities
cited above. The new data are presented in Table 32,

Table 32

INTOXICATING LIQUCR EXPENDITURES, BY YEARS OF EDUCATION
OF FAMILY HEAD AND FAMILY INCOME
URBAN UNITED STATES
1960~1961

Educaticn of Family Head

8 Years 9-12 13~16 Over 16

Income Class or Less Years Years Years
Total $ 66 5 96 $108 5127
Under $1,000 7 14 20 25
$ 1,000~ 1,999 15 36 10 9
2,000~ 2,999 32 34 30 58
3,000~ 3,999 55 64 41 28
4,000~ 4,999 73 80 59 64
5,000~ 5,999 88 85 79 43
6,000~ 7,499 106 109 112 64
7,500~ 9,999 151 130 126 118
10,000-14,999 244 187 168 165
15,00C and Over 241 323 273 259

Source: Bureau of Labor Statistics,
Consumers Expenditure and
Income, Supplement 2 -~ Part A
te BLS Report 237-38, July
1964, Urban United States,
1960~61, pp. 60-63.
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The findings of the Economic Research Center indicate that for
the persons in its sample, the percentage of drinkers increased with
educational attainments once one gets beyond those with no schooling.
The amounts spent annually on intoxicating ligquor was not cross
analyzed with educational achievement.

15

Effect of Occupation of Family Head

Families headed by professicnals or managers tend to have
greater expenditures for intoxicating liguor than families headed by
blue collar workers. Time Research Report #1204 reported that 60 per
cent of households headed by managers and officials in 1960 drink
or serve whisky, and 58 per cent of households headed by professional
and technical personnel drink or serve whisky. Households led by
service workers, farmers and farm laborers, and housewives, on the
cther hand, reported only 34 per cent, 21 per cent, and 14 per cent
respectively drinking or serving whisky.

According to the Oahu study of the Ecounomic Research Center,
the percentage of drinkers in each cccupational group in the survey
sample varied over a rather narrow range, from 54.15 per cent to
79.6 per cent if housewife is neglected as an coccupational category.
Only 47 per cent of the females in the sample were classified as
drinkers while 74.2 per cent of the males were so classified., Proprie-
tors and managers were at one end of the distribution with 79.6 per
cent drinkers and laborers at the cther with 54.5 per cent. Most
other occupations were reported to have percentages in the sixties
and seventies.

The Bureau of Labor Statistics study covers purchases rather
than consumption. In Honolulu in 1961 the purchase picture is mixed
as the following table shows. Note, for example, that skilled
workers' families in Honolulu are reported to have expended much less
than unskilled workers' families for intoxicating liguor.

Once agaln, the reader 1s asked to interpret these data very
carefully. The icb itself tends not to be the causal factor, although
there are differences in expenditure patterns associated with the job
differences. But there are other factors at play, implicit but
unmentioned, such as the ethnic factor. If a particular occupatioconal
level 1s filled from one ethnic group and ancther by a second ethnic
group, then the occupation may have less impact on the statistics
than the ethnic factor. This may be the case in the data in Table 33.
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Table 33

INTOXICATING LIQUOR EXPENDITURES, BY OCCUPATION OF THE HEAD OF
HOUSEHOLD, SELECTED URBAN AREAS, UNITED STATES

1960-1961
District Urban
San of United
Honolulu ¥New York Francisco Columbia States
lg6l 1960-61 1960-61 l960-61 18e0-61
Self Employed $239 $176 $324 514G $106
Salaried
Professionals
& Officials 176 134 183 158 115
Cleyrical, Sales 82 104 125 60 89
Wage Earners
Skilled 145 241 172 127 126
Semiskilled 110 119 150 82 101
Unskilled 175 131 86 135 73
In Armed Forces 265 44 46 103 88
Not Working
Retired 131 53 68 50 40
Cthers 131 29 27 g 26
TOTAL 5159 5129 5131 5107 S 9¢

Source: Bureau of Labor Statistics, Consumer
Expenditures and Income, for Cities
Cited, 1960-61,
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Effect of Ethnic Origin

Unfortunately, a two-way analysis of ethnic origin ({(race in
Bureau of Labor Statistics terminology) and occupation of head of
the family is not available for Honolulu, but it is available for
urban United States. The next table comprises this cross analysis.

Table 34

EXPENDITURES FOR INTOXICATING LIQUOR, BY CCCUPATION
AND ETHNIC CRIGIN, URBAN UNITED STATES
1960-1961

Total White Negro Other

Self Emploved $106 $108 $ 84 $106
Salaried Professiocnals &

Officials 1158 116 113 62
Clerical and Sales 89 90 74 53
Skilled Wage Earners 126 123 159 220
Semisgkillad Wage Eayrners 101 102 101 54
Unskilled Wage Earners 74 75 70 82
In Armed Services 88 30 55 69
Retired 39 42 18 15

Scurce: Bureau of Labor Statistics, Consumer
Expenditures and Income, Supplement 2 —
Part A to Report 237-38, July 1964,
pp. 50-53.

In Honolulu, the survey included only Whites and others; no
Negroes were included. There was a significant difference between
the expenditures of the two groups, $225 for Whites against $129
for others.

The "Other® category includes, for the most part, Chinese and
Japanese. Clearly, for the three cities for which data are cited
above, their expenditures for liguory are significantly below those
for Whites; for the urban United States, the differences between
ethnic groups are not as pronocunced.
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A crude check on the validity of the importance of the ethnic
factor was made by matching wholesale sales of alcoholic beverages
by county with the proportion of Whites living in that county in
Hawaii. Data for 1960 were used, since the census distinguished
between the ethnic groups in its population count. Honolulu, with
the highest proportion of Whites, had the highest wholesale sales
per capita, $3,754. Honolulu alsc had the highest family income
for that year, $6,792. Kauai, with the second highest proportion of
Whites, ranked second in wholesale sales per capilta. Its income
placed third in the group of four. Hawaii had the third largest
proportion of Whites and the third highest wholesale sales per capita.
Hawaii ranked fourth in family income. Maui placed fourth in the
ethnic count and sales, In income, 1t ranked second.

Table 35

EXPENDITURES FOR INTOXICATING LIQUOR, BY OCCUPATION AND
ETHNIC ORIGIN, SELECTED URBAN AREAS
1966-1961

Total White Negro Other

Honoluiu -~ 1961 $159 $225 s 0 $129
New York - 1960-61 129 127 144 81
San Francisco - 1960-61 131 139 101 46
District of Columbia - 1960-61 107 109 105 0
Urbkan United States - 1960-61 80 92 75 g1

Source: Bureau of Labor Statistics, Consumer
Expenditures and Income, for Cities
Cited, 1960-61.

This completes the chapter on intoxicating liguor consumption
patterns in Hawaii. Too much of the analysis perhaps rests on data
drawn from Honolulu only, but the dearth of data forced this bias.
The factors which seem most important in shaping the consumption
patterns in Hawaii are income, ethnic origin, occupation of the
head of the family, but cnly to the extent that the head is self-
employed or a professional. One factor, education, thought to ke
important, turns up as a less significant variable for this analysisg.
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Chapter X
THE ECONOMICS OF CONTROL

The economic facets of government control over intoxicating
liguor center on the twin goals of sumptuary purposes and revenue
purposes. States desiring to limit the consumption of alcoholic
beverages have used their licensing powers to limit the numbers of
businesses engaged in intoxicating liquor trades, their police powers
to maintain high prices for alcocholic beverages, and their taxing
powers also to maintain high prices. Hawaii, which has generally
been permissive in its approach, adopted a permissive licensing
approach as noted earlier; it belatedly imposed taxes on these pro-
ductsl in 1939, and belatedly introduced mandatory resale price
maintenance for these product52 in 1955,

Hawaiili is the only state to impose an ad valorem tax on intoxi-
cating liguor. This tax has not been unduly high, but it does widen
the gap between low priced and high priced beverages. A reservation
one may have about this system is that it does not generate statis-
tics reflecting sales volumes as opposed to sales values as a by-
product. The State has raised the level of its ad valorem tax four
times,3 and with each change the revenue has continued to rise,
Table 36 provides the appropriate data for the alcoholic beverage
tax.

In 1964, all of the states, not including the District of Colum-
bia, levied alccholic beverage taxes. They collected $864 million
or 3.6 per cent of the total $24,244 million tax revenuss. Hawaii
collected $3.8 million or 2.7 per cent of its total tax collection
of $§142.1 million.

Alcoholic beverage taxes tend to be shifted from retailers to
consumers and hence influence their purchase decisicns. The effect
of the tax on comsumption, howesver, seems to be relatively light.

The introduction of mandatory resale price maintenance into
the intoxicating ligquor control machinery of the State was accom-
plished in 1955. The committee reports on the legislation said:

The purpose of this bill is to prevent the retail ligquor
dealers throughout the Territory from selling branded
liquor at a price below the established minimum price
and thereby encourage fair trade practices 1in the liquor
retailing business.?
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Table 36

LTIQUOR TAX BASE, TAX RATE, AND COLLECTIONS
HAWAIY, 1945-1966

Fiscal Tax Base Tax Rate Collections
Year {million dollars) (per cent) (million dollars)
19456 $£33.2 8% $2.0
19467 23.7 6 1.4
1947-.8 20.3 8 1.6
1948-9 21.2 8 1.7
194950 14,42 12 1.7
1950-1 15.9 12 1.9
1851-2 16.1 12z 1.9
Calendar
Year
1955 17.4 12 2.1
1956 17.5 12 2.1
1957 18.5 12 2.5
1958 17.7 12 and 16 2.8
1959 i9.8 16 3.2
1940 21.3 16 3.4
1961 22.1 16 3.5
1962 22.6 16 3.6
1963 23.1 i6 3.7
1964 25.0 16 4.0
1965 26.6 200 4.2
1966 28.8 20 5.4

Sources: 1945-1952: Robert M. Kamins, The Tax System
of Hawaii.

1955-1966: Hawaii Director of Taxation,
Liguer Tax Base and Collections
(periocdic mimecgraphed reports).

frax base changed from retail sales tc wholesale
sales on July 1, 1949.

b - .
The twenty per cent rate became efifective July 1,

1965, Act 155, Session Laws of Hawaii 1965,
sections 8 and 9.
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Section 1 of the Act reads as follows:

It is the declared policy of the Territory that it is
necessary to regulate and control the sale and distri-
bution of liquor, within the Territory, for the purpose
of fostering and promoting temperance in its consumption
and respect for and obedience to the law. In order to
eliminate conditions which tend to disrupt the orderly
sale and distribution of such liquor, it is hereby
declared as the policy of the Territory that the sale

of liquor should be subjected to certain restrictions, pro-
hibitions and regulations. The necessity for the enact~
ment of the provisioms of this section, is, therefore,
declared as a matter of legislative determination.

The legislature, apparently impressed with the need for higher
liguor prices, passed control of these prices from retailers and whole-
salers to manufacturers. They did not, as did New York, charge those
posting prices for the privilege of posting or for the costs of ad-
ministering these new prices. The system was simple; prices were
established by private business and enforced by the State at public
expense.7 Higher prices might at any time be obtained from an alter-
native procedure; namely, by raising the tax level. One additional
result of the higher tax level is higher liquor tax revenues for the

State.

The Liguor Commission of the County of Maui in its Twenty-Third
Annual Report (December 31, 1955) noted that “These laws are basically
the result of the efforts of the people in the liguor industry, for
which and other reasons have appeared suspilcious in some corners”

(page 5).

These areas constitute the major economic aspects of the control
system. They will be subiect to more intensive analysis at a later

stage in this report.
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Chapter XI
CONSUMERS, PRICES, AND THE STATE

The Problem

Consumers are seldom organized into consumer groups. They are
producer oriented rather than consumer oriented and look toward
higher incomes to improve their lot rather than to a more effective
use of the incomes they receive. They are naive about the natures
of economic markets and generally alter thelr behavior patterns in
response to price, guality, and service changes. One aspect of the
marketr about which consumers are usually unaware is the role of resale
price maintenance. Elected officials, however, cccasionally rise to
do battle on behalf of consumers by attacking resale price maintenance
as a device that delimits retail price competition. In Hawaii, the
general resale price maintenance law, permitted by the federal Miller
Tydings Act, was enacted in 1937, while the nonsigner clause, which
permits the manufacturer to bind all distributors on the basis of
one signatory to his prices at all levels of trade, was added in
1945. The latter revision was removed in 1963. Act 49, Session
Laws of Hawaii 1967, repealed Hawall's Fair Trade Act in its entirety.
The reasoning behind the repeal is stated as follows:

The purpose . . . is to totally repeal the Fair Trade
dct . . . which . , . was enacted in 1937, and is really a
resale price maintenance law and has nothing to do wita
fairness in trading. Under this Act agny mainiand or other

manufacturer can set a certain retail price for a certain
article and all retagilers in Hawaii must sell at that price.
This type of act has been opposed for many vears by the

4.8, Department of Justice and the Federal Trade Commission
cn the ground that 1t is an anti-competitive device and

keeps the prices on these type of goods higher and less
responsive to changes in supply and consumer demand. The
manufacturer of these items benefifs more than he should
because the retailers arve encouraged to promote these items
over others because o©of their nigh, protected-by~law mark up.
The President's Council on Economic Advisors reports that
this type of law, "providing a shield from competition . . .,
often raise prices to consumers’. Laws like the Fair Trade
Act, according to ocur Attorney Genevral's Dffice, are

designed to, and do, give rights and privileges to the

large busginessg enterprises which are the owners of brand
names or trademarke, to wit: the national manufacturers and
distrivutors, with littlie, if anvy, protection to small
husiness.

f

fur Attorney Ceneral's coffice goes on further to state:

130



CONSUMERS, PRICES, AND THE STATE

The purpose of the Hawaii Anti-trust Act is
to produce and promote open, free, and fair com-
petition in business. Hawaii's "Fair Trade Act”
detracts from that purpose. We think the law
should be repealed.l

Since liguor is governed by the price provisions of the liguor
law rather than the general resale price maintenance law, it would
seem to follow logically that the thinking that resulted in repealing
the general "fair trade" law should be applied to liquor.

The consumer, of course, cannot be separated from his role as
a citizen. He cannot be expected, therefore, to alter those things
which affect one aspect of his behavior if that action will complicate
other facets of his life. He, therefore, would probably hesitate to
alter liguor price arrangements 1f such a change were expected to
lead to greater anti-social behavior. Yet, it is not apprehension on
his part about anti-social behavior that has permitted resale price
maintenance 1in liguors since 1955% in Hawali and in other states for
varying periods of time. Rather, it is his uvnawareness of its pres-
ence and consequences in the field of liguor and in other commodity
areas that has permitted its introduction and retention.

Should liguor pricing regulations in Hawaii be altered? This
concern is a latent concern of the general populace and a more pointed
concern of those legislators who speak on bhehalf of their constituents.

Prices and Congrol

A pasic tenet of economics which everyone is guite prepared to
gquote is that the price of a commodity influences inversely the
purchase of that commodity, that is, the higher the price of a commo-
dity, the less of it that will be purchased. The exact nature of this
relaticnship for any parvtilcular conmodity is defined by the demand
schedule for that commodity, or, in cther words, a table or graph that
shows the various guantities of a commodity that will be purchased at
all possible prices. The determinateness implied in the general
statements above, however, 18 elusive, for the investigatbtor scon finds
that the data necessary for the construction of a demand curve are
not readily available. He is forced to rely, then, on statistical
devices which at best can provide him with only approximate results.
Yet, for private or public purposes, the elasticity of the demand
curve, the relationship between a change in price and the change in
the quantities purchased, is the crucial element. Thiz element may
vary from a high positive figure (the guantity purchased may inCrease

191
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by a percentage significantly larger than the percentage price
decrease) to almost zero (the guantity purchased increased by a
negligible percentage compared with the percentage price decrease}.

The niceties of technical economic analysis oft times are lost in
favor of "common sense" approaches, especially when technical analy-
sis is costly and its results inconclusive. In the field of liguor
control, this is the case. With temperance an early gcal of legis-
lators and administrators in the post-repeal period, cone of the first
devices to which they turned was taxation for sumptuary purposes.
Taxes were to be set so that prices would be established at relatively
high levels to dampen the demand for liquor although revenue rather
than control purposes characterized our early taxation of alcohol in
America.

As the prohibkition era receded intc the past, as goals of govern-
ments changed with respect to liquor control, and as lessons of more
recent experience intruded, less attention was paid to the sumptuary
purposes of the tax and more to its revenue features. This was not
necessarily contradictory since increasing tax rates could always be
said to have their origin in both purposes. Nevertheless, the idea
of limiting liguor consumption through higher prices (it is assumed
that liguor taxes are more or less shifted from the producer or
wholesaler to the consumer) remains ingrained in the thought patterns
of legislators, administrators, and the public.

The factors influencing consumption of distilled spirits are
many, however, and the importance of any particular influence has not
been assessed with any great degree of accuracy.

The high price, low consumption syndrome should not be treated
as pathological. When beverage alcohol can be purchased at distil-
leries today from between thirty cents a gallon for neutral grain
spirits and two dollars a gallon for ten-year old bourbon, there may
be good reascn to attempt to prevent the recurrence of those condi-
tions whic¢h existed in England more than a hundred years age when it
was allegedly possible to get "drunk for a penny and dead drunk for
tupenny.”

While the license states had to rely upon taxes to inflate
prices, the monopoly states had direct control over retail prices
in their state stores. The adoption of a monopoly state system is
supposed to reflect a more abiding interest in intoxicating liguor
contrel than the adoption of the license system, but it is clear
that administrators of these systems today differ as to the function
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of price for control. New Hampshire marks up distilled spirits by
forty per cent on invoice cost and adds an additional twenty cents

per fifth to reach its retail prices, while Pennsylvania marks up
distilled spirits by forty-eight per cent on invoice cost and adds

an additional fifteen per cent plus an additional five per cent in the
form of sales taxes. Prices in New Hampshire, consequently, are sig-
nificantly lower than those in Pennsylvania, as the next table shows.

If it seems scmewhat strange that a common control system should
yvield in the two states such divergent policies and results, it is
equally strange that in some license states, the responsibility for
keeping prices high has been more or less delegated to the producers
of alcohclic beverages. This happened when some states introduced
resale price maintenance and price posting into their liguor control
laws and assumed the responsibility for policing these prices.

Table 37

RETAIL PRICES OF SELECTED DISTILLED SPIRITS
NEW HAMPSHIRE AND PENNSYLVANIA
JANUARY 1965

New
Hampshire Pennsylvania

(Price per Fifth)

Seagram 7 Crown Neutral Blend $3.85 54.99
6ld Crow Straight 4,05 5.19
0ld Porester Bonded 5.85 7.62
Haig and Haig Scotch 5.55 7.39
Seagram V.0. Canadian 5.40 7.14
Gordon's Gin 3.40 4. 49
Carigca Rum 3.55 4.70
Coronet Brandy 4.25 5.48
Smirnoff Vodka 3.60 4.73

Spurace:  The Liguor Handbook, 1965, p. 95.
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Resale Price Maintenance

Resale price maintenance works best for products which are
highly advertised, nonperishable, widely distributed, relatively low
priced, and not highly stylized or seasonal.? When manufacturers of
branded products which are generally good substitutes for each other
prefer to maintain resale prices and when retailers cocoperate in
establishing and policing these prices, the effectiveness of resale
price maintenance is enhanced. These conditions are more or less
fulfilled in the alcoholic beverage industry, especially in distilled
spirits and wines. Alcochoclic beverages are promoted strongly in the
various media, although the distilled spirits industry voluntarily
refrains from using television to promcte its products. Wines and
beers, however, are promoted through television advertising. In
1964, more than $200 million were spent for advertising time and
space for alcoholic beverages. This represented about 1.5 per cent
of the expenditures of consumers for these beverages, or about six
cents per gallon of beverage consumed. This low figure reflects the
large volume of beer consumed. For the other beverages alcne, the
figure is closer to thirty cents per gallon.

Alccholic beverages are, for all practical purposes, nonperish-
able, and, depending upon the standards used, relatively low priced.
This is particularly true of beer and wine, which are taxed at
relatively low rates by the federal government. While consumers
change their pattern of consumpticn from one season tc ancther, this
does not affect the guality of the shelved products: so there is no
obsolescent factor motive in these patterns.

There are three main types of fair trade teoday; namely, volun-
tary resale price maintenance withcout the nonsigner clause, voluntary
resale price maintenance with the nonsigner clause, and mandatory
resale price maintenance. Voluntary resale price maintenance without
the nonsigner clause® tends to break down faster than voluntary resale
price maintenance with the nonsigner clagse,O and the latter faster
than mandatory resale price maintenance.’ The last is generally most
effective, although one finds price breaking even under this type of
law.

Before tracing briefly the legal history of resale price main-
tenance, it should be indicated that the strong support for resale
price maintenance comes from the retail community--in the past,
druggists and liguor dealers. Some manufacturers also are strong
supporters of resale price maintenance. Most manufacturers give lip
service to these laws, but unless forced to, either by retailers and
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wholesalers or as the result of a mandatoryv law, may do little to
police viclations. Thisg, in effect, undermines the established
prices. Many of the legal benchmarks in this field are the result

of litigation invelving distillers, and in 1945 the Federal Trade
Commission observed that, "While the operation of Federal and State
fair-trade laws has not proved as successful in the liquor business as
had been hoped by its proponents, they have undoubtedly had consider-
able restraining influence on price competition within the liquor
industry."® This was written before the era of mandatory resale

price maintenance.

In 1937, the Miller-Tydings amendment exempted resale price
maintenance contracts from the Sherman Antitrust Act and the Federal
Trade Commission Act and permitted the states to enact legislation
sanctioning "fair trade"” within their borders. Resale price main-
tenance is a device for vertical price fixing defined by the Federal
Trade Commission in this manner: "Resale price maintenance is a system
of pricing a trademarked, branded or otherwise identified product for
resale in which, pursuant to laws legalizing such arrangements, the
manufacturer, producer or brand owner, or his authorized agent, fac-
tor or wholesale distributocr, prescribes by contract the minimum
price or the resale price at which such product may be sold at
wholesale, and the producer or manufacturer and his factors or whole-
salers prescribe the minimum price or the resale price at which such
a preduct may be sold at retail, in the specified state, or in a spe-
cified portion thereof, with the effect of legally binding all other
distributors in the specified area to conform with such prices."g

Much controversy has surrounded the law and its enforcement
since 1ts inception. Separate legal decisions have (a) sanctioned
state-enacted resale price maintenance laws (01d Dearborn Distributing
Company v Seagram Distillers Corporation, 299 U.S. 183, 1936):

(b} upheld the right ¢f the seller within one state to sell below
fair-trade prices to ocut-of-state buyers {Sunbeam Corporation v
Wentling, 185 F. 2d 903, 1950); (c} struck down the use of nonsigner
clauses in resale price maintenance contracts {Schwegmann Brothers v
Calvert Distillers Corporation, 341 U.S. 384, 1951);+V and

{d} permitted a reseller in a nonfair-trade state to sell fair-traded
items ina fair-trade state at any price ({(General Electric Company v
Masters Mallorder Company of Washington, D.C., Inc., 122 F. Supp. 797,
D.C.N.Y., 1857).

The nonsigner clause was legalized by the McGuire Act, 15 U.S.C.
45 (1952).
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As of 1962, twenty~two states had fair trade laws including
provisions for the use of the nonsigner clause; nineteen states
had fair trade laws but the nonsigner clause was not sanctioned;
and eight states either had not enacted fair trade laws or their
laws had been declared illegal. There is no federal resale price
maintenance law, although there have been repeated attempts to
secure such legislation. In recent years, bills have been introduced
to provide for federal resale price maintenance, allegedly for the
purpose of stabilizing product guality.

Table 38

STATUS OF RESALE PRICE MAINTENANCE LAWS, LICENSE STATES
1966

Mandatory Resale
Price Maintenance

Mandatory Price

Voluntary Resale Price Posting at One

Maintenance or More Trade or Mandatory
Free Market Nonsigner Clause Levelsd Minimum Markup
Yes No
Alaska Arizona Colorado Georgla Arkansas
District of Illinois Florida Maryland California
Columbia Mississippi Louisiana Magsachusetts Connecticut
Nebraska New Mexico N. Dakota Minpnesota Delaware
Nevada Wisconsin 3. Carolina Missouri Hawaii
Texas Wyoming New Jersey Indiana
New York Kansas
Oklahonma Kentucky
S. Dakota Rhode ILsland
Temmessee
Source: Distilled Spirits Institute, Summary of State Laws and

Regulations Relating to Distilled Spirits, 1&th

Edition, November 1966, passim,

ag . . . . . . .
Price posting assists the enforcer in malntaining prices.
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Se far, it has been implied that a businessman's interest in
resale price maintenance stems only from an interest in keeping prices
higher than they would be without it.11 The case for fair trade,
particularly as it relates to intoxicating ligquor, is somewhat more
complex and rests on five specific arguments.

1. Proponents hold that resale price maintenance is
designed to foster prices which provide adeguate margins
at all distribution levels. An offshoot of this argu-
ment is that prices are kept stable through time and
that price extremes are eliminated.

2. A second line of argument contends that the pricing
policies of retailers are inimical to the interests
of producers. Producers maintain that when some retailers
use products as loss leaders, other retailers will
give up those products; in addition, consumers will
lose confidence in the guality of those products.

3. An additional argument for fair trade in the alcochcolic
beverage industry is couched in terms of the need to
protect traditional patterns of distribution against
the surging pressures of concentration. The small
businessman needs adeguate profit margins to continue
in business; profit margins disappear under pressure
of cutthroat competition.

4. Efficiency, the argument continues, 1s ensured through
cross product competition and not only through product
competition.

5. The last point to be made relates to competition. Fair
traded items, 1t is said, must compete with other fair
traded items and must alsc be price competbtitive with
private label products. Prices, accordingly, must be

fficiently low to assure general consumer acceptance

branded merchandise.

1
u
£

i

@
o

The case against resale price maintenance in the alcoholic bev-
erage industry, and in general, begins with its effect on prices.
Under resale price maintenance, price competiticon tends to disappear.
The probklem is that price competlition is thrown onto the backs of the
manufacturers, who are sufficiently few in number to be wary of price
competition, They fear retaliatior and know not where price cuts will
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end. fThey, hence, favor sales competition which tends to be cost
increasing rather than cost decreasing. Wholesalers and retailers

are forced into the same pattern of behavior. The end result is

noct only a relatively high level of prices but a level that tends to
be stabilized through time. The high level may nct be as high as

scme extremely high prices which might exist in those shops reflecting
extreme marketing conditions, and, similarly, they are certainly
higher than the lowest prices which may prevail, again reflecting
marketing conditions.l2 The fact that prices are stabilized through
changing economic conditions suggests that the market mechanism which
is supposed to work through changing prices is short circuited. High
and rising prices are expected to attract new firms and new produc-
tion, and, conversely, lower and falling prices are expected to reduce
production and the number c¢f firms in an industry. The argument then
centers on the need for flexible prices which reflect production and
marketing conditions, and this can be had only by allowing businessmen
to determine independently prices at each trade level.

Closely related to the price argument is that of economic effi-
ciency. Opponents point out that those in favor of resale price
maintenance tend to couch their arguments in terms of two types of
businesses: manufacturers who produce high-priced branded merchan-
dise and small retailers. The opponents contend that manufacturers
are not in the best position to know the myriad marKeting situations
at the wholesale and retail levels and hence are not in a position to
know the best prices for these markets. Further, resale price main-
tenance ignores the rationale c¢f the private market; namely, that
prices should be free to reflect the differing economic efficiencies
of different businesses. Volume stores, under a resale price main-
tenance system, are not able to pass along the savings resulting from
marketing efficiencies to their customers. Customers, then, do not
have the choice and hence cannot "vote" for efficient marketing
arrangements as they would if price attracted them to a particular
marketing form. In addition, the inefficient and high cost distri-
butors are protected from competition and allowed to remain in
business. A poor allocation ¢f resources within the economy results
as well as an unwarranted shift of income from consumers to businessmen.

Proponents of resale price maintenance laws argue that the laws
are necessary to protect the brand name of products. But, say oppo-
nents of these laws, there are sufficient laws which grant protec~
tion to a manufacturer against infringement, or fraudulent use of his
trademark. Is it really necessary to grant him additional protection
in the private market? While it 1is true that branded merchandise may
be sold at relatively low markups by some stores and conssguently
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discontinued by others; this is the type of problem with which he

is expected to concern himself. The selection of the best marketing
channels is his decision to make, and this decision may affect the
degree of consumer acceptance he may gain for his product,

Opponents of resale price maintenance, however, do not deny that
there are business practices which may be inimical to some producers
and distributors. A partial list of these includes price discrimina-
tion, sales of merchandise below invoice cost plus minimum efficient
operating costs for the purpose of forcing competitors from the
market, loss-leader selling for the purpose of expanding his market,
and reduction of customary markups. The use of loss-leader selling
if concentrated on one branded item may in fact reduce the number of
retailers interested in handling that brand. Yet, if the brand has
a reputation sufficiently high to be useful as a loss leader, this
would seem to hurt other retailers more than it would hurt the manu-
facturer. Sporadic loss-leader selling and the reduction of customary
markups which reflect marketing efficiencies can hardly be classed
as undesirable since they reflect pricing decisions by the businessmen
intimately involved in the trade levels at which these prices will
prevail. These pricing decisions would seem to be healthy for the
private enterprise system.

Continuous price cutting to levels below invoice costs and oper-
ating costs of efficient retailers may be considered "unfair". Reme-
dies should be available but not a sweeping remedy which in effect
permits vertical price fixing. Prohibition of sales below cost would
seem to be a more appropriate prescriptiocn.

"Bait" and misleading advertising are retail practices usually
cited as justifying resale price maintenance laws. These, too, are
inimical to the welfare of producers and consumers, but can be
corrected through appropriate categorical legislation.

The important aspect that should not be overlocked, say the oppo-
nents of resale price malntenance, 1is that independent businessmen
nust not be deprived of their right to determine their own margins and

prices.

In retrospect, opponents note that resale price maintenance 1is
not only vertical price fixing but horizontal price fixing across
distribution levels. The latter results from the unwillingness of
producers to compete with prices at the distribution levels. Where
an industry isg dominated by a few firms, it is usual for these firms
to eschew price competition. To introduce resale price maintenance
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into this situation only means that the nonprice competitive pattern
is congealed. Further, a new and costly structure of private and

public enforcement is brought into play.

Most econcmists are unsympathetic to the concept of resale price
maintenance. The Report of the Attorney General's National Committee
to Study the Antitrust Laws13 and the British Board of Tradel? support
their scepticism. The evidence suggests that resale price mainten-
ance leads to generally higher and stable prices, a dampening of
retail and wholesale efficiency, excessive distribution capacity, a
reliance upon costly competition devices, an expensive system of
price policing, and lower levels of output and employment than are
possible without it.

Since resale price maintenance is designed to maintain higher
prices for alcoholic beverages than would prevail without such a
law, the guestions uppermost in people's minds when the subject of
a free market for these beverages is broached is, "How low will prices
fall? Will lower prices stimulate liquor consumption? Will increased
liguor consumption lead to an increase in anti-social behavior and
alcohol~connected illnesses?" These are legitimate questions to which
complete and accurate answers must be given. Let us, therefore,
consider each in turn.

The Effect of Repeal of Resale Price Maintenance
on Alcoholic Beverage Prices

The purpose of resale price maintenance is to prevent prices
from declining as a result of wholesale and retail price competition.
There is no intent to prevent resellers from charging prices higher
than those promulgated by the brand owner.l>® In practice, it is un-
usual for retailers to sell above the promulgated prices, especially
where prices are posted and available for consumer inspection or when
consumers have mistakenlyvy understood or have come to accept the promul-
gated prices as the stipulated rather than the minimum prices. Resale
price maintenance is most effective when it is needed least, in markets
where goods are in short supply. It is not uninteresting that the
mandatory resale price maintenance law in liguors in New York, for
example, was introduced when ligquor was in short supply at the end
of World War II; consumers became accustomed to its applicaticn when
there were virtually no downward pressures on prices resulting from
the supply side. When supplies became ample, however, and manufac-
turers loocked to expanding markets in which to sell these more ample
supplies, three developments occurred; namely, price szhading through
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"wheeling and dealing"” for the established products, lower priced
private label merchandise became a larger factor in the market,

and a trading-up of consumers in terms of "guality" but at little

Or no increase in price. The best example of the last development is
the move from neutral blends to straights in the whisky field.

The repeal of resale price maintenance for alcoholic beverages
can be expected to reintroduce price competition between brands of
alcoholic beverages and perhaps even intensify the latent c¢ross pro-
duct competition between beers, wines, and distilled spirits that
now exists. Since supplies are ample at this time, prices would
tend to fall. Would they fall to the levels of Washington, D.C.
or other free markets? It is unlikely, for Hawaii is not only a very
small market, but it has a law against sale below cost.1® oOf course,
if distiller prices fall significantly, wholesaler and retailers'
prices are likely to drop also.

If and when resale price maintenance in alcoholic beverages is
removed, it might serve as the point of departure for a revision of
the wholesale pricing procedures. In most license states, resellers
include in their markup base all of their out~of-pocket costs, includ-
ing state taxes, which are levied at the wholesale level. They, there-
fore, take a markup on the tax. In Hawaii, they do not, as in the
clagsic oligopoly case; no single wholesaler is sufficiently venture-
some to take the step of altering the pricing procedure alone since
he is not certain others would follow. Since everyone in the indus-
try would be subject to the same stimulus of setting his own prices,
one of the probing gambits might be the marking up of the tax. This
would have the effect of increasing the base prices to retailers,
assuming no drop for the present in the wholesalers' margins, so that
price cutting by retailers might not be overly severe in terms of
lower markups on invoice costs. The arithmetic of the situation
might loock as follows:
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Without
Resale Price Maintenance

With Resale

Price Not Marking Marking
Maintenance Up Tax Up Tax
Price to Wholesaler
Including Transport S40G.,00 $40.00 $40,00
Costs
Wholesaler Markup (15%) 6.00 6.00 7.79
State Liguor Tax (20%) 9.20 9.20 11.95
Price to Retailer 55.20 55.20 59.74
Retailer Markup
30% with rpm 71.76 —— -
20% w/o rpm - 66,24 71.69
Bottle Price to Consumer $5.98 $5.52 $5.97
Change From Resale Price
Maintenance Situation 38% 7.6% 49, 4%

Apparently, & drocp of one-third in the markup percentage would
reduce prices a little less than eight per cent not marking up tax.
If the pricing procedures change to mark up the tax, then prices
would change little, if at all. Of course, the extent to which
prices would fall is difficult to forecast. The prices in the free
market do not reflect only the lower margins of retaillers but of
wholesalers and distillers as well. A distiller might provide his
wholesalers with larger depletion allowances {invoice charges are
alleged by the distillers to ke the same for all states), so that
the wholesaler might receive allowances tc reduce his base costs.

He might then figure his base to be $538.50 after allowing for a
depletion allowance of 3$31.50 per case. If the wholesaler decreased
his markup to ten per cent and applied it to the tax, and the retailer
decreased his markup to twenty per cent, the case of spirits which
was originally $40.00 for the wholesaler and $53.98 a fifth t0 the
consumer would turn out to have a botitle price to the consumer of
$5.43, or some 9.2 per cent less. From a revenue point of view, the
State would receive as the liguor tax on the case $10.86 instead

of the original $9.20. This would more than make up for the decrease
in the general excise tax which would have dropped from $0.24 to
50.22. The picture would now look as follows for a case of fifths:
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After Repeal
of Resale Price
Maintenance With

Current New Assumptions Difference
Per Case
Distiller Price $S40.00 $38.50 ~-51.50
State Ligquor Tax 9.20 16.86 + 1.66
Wholesaler Markup 6.00 4£.93 - 1.07
Price to Retailer 55.290 54.29 - 0.91
Retai ler Markup 16.56 i0.86 - 5.70
Price to Consumer 71.76 65.15 - 6.61

It is likely that if wholesalers and retailers are not to take
any greater reductions in their margins than assumed above, the
distillers will have to bear an even greater portion of the reduc-
tion than noted.

The closest situation to that of Hawali is to be found in New
York which removed distilled spirits from mandatory resale price
maintenance in 1964. The law which effected this change, unfortu-
nately, included a provision which prevented specific price adver-
tising by retailers of distilled spirits prices. This provision
in conjunction with the move by distillers to place their products
under the protection of the State's general resale price mainten-
ance law blunted the effect of the repeal. Prices, nevertheless,
declined sporadically in terms of time and place so that The New
York Times was able to report:

New Yoruers can save 51 or 31.50--and in some instance more—-—
on a beottle of whisky, but only if they are adventurous

and alert. Thelr problem is to find the relatively few
package Stores that have cut prices that wmuch in daefiance

of suits and threats of suits by distillers.

A liguer industry spokesman saild yesterday that a shoppers'
spot check indicated that 15 to 20 per ceant of the package
stores in this c¢ity, Westchester and Nassau were undercutting
the retail prices fixed by the distillers. Some stores

are trimming as little as 20 cents a bottle; some are
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allowing 10 per cent off the bill; enly a few are under-
cutting by $1 or more a bottle.l7

Prices in Hawaii might be expected to fall at least by ten per
cent if resale price maintenance were removed.18 Consunption might
increase slightly as a result--probably less than ten per cent.

Influence of Reduced Prices on Consumption

The £all in the price of a commodity usually is assocciated
with an increase in the consumption of that commodity. The reason
is that two factors come into play, an income factor and a substi-
tuticon factor. The fall in price means that a particular gquantity
of that factor can be purchased for less income after the price
decline than before, leaving the purchaser more income than before--
more income with which to buy more of the product., In addition,
the fall in price makes the product more attractive than other
products whose prices did not fall, and hence a product which may
now be substituted for other products. These factors determine
the degree of price elasticity that a product has; that is, the
effect on consumption of percentage change in price.

Studies of price elasticity for distilled spirits have vyielded
results which run from relatively inelastic te relatively elastic.
This means that on the basis of the literature alone, 1t is not
possible to tell whether a ten per cent decrease in the price of
distilled spirits will increase the consumption of distilled spirits
by more than ten per cent, ten per cent, or less than ten per cent.
Julian Simon, of the University of Illinois, and this author lean
toward a figure of less than ten per cent. Perhaps the experience
of Hawall in the past may be a better indicator of what one might
expect in the future in Hawaii than the results of elasticity studies
in other states. Unfortunately, Hawaiian experience 1s not adeguately
documented by consistent and reliable price and consumption statistics.
Some efforts can be made, nevertheless, to see if a relationship
pattern is discernible even if the relationship itself cannot bhe
statistically defined.

General price changes for alccholic beverages in Hawail have
been signalled as in other license states by changes in liquor tax
rates, Unfortunately for the analysis, there have been few in the
postwar pericd; the increase in 1948 from eight per cent of sales to
twelve per cent merely reflected a change of tax base from the
retail sale to the wholesale sale, and it was devised not to be an
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increase in rate. In chronological order, the next was an increase
in the federal tax from nine dollars per procf gallon to ten dollars
and fifty cents per proof gallon in November 1951; next, came a jump
in the Hawalii tax from twelve per cent to sixteen per cent in 1957,
and the last in July 1965, moved the tax rate up from sixteen per
cent to twenty per cent. Beginning with the federal tax increase,
these are experiences to be analyzed.

When the federal excises for alcoholic beverages were increased
late in 1951 approximately seventeen per cent for distilled spirits
and thirteen per cent for other beverages, prices at wholesale
advanced about eleven per cent. In Hawaii, wholesale sales in 1950
were about 514.2 million and in 1952 about $15.9 million; when
adjusted for population, the per capita wholesale sales amounted to
about $28.50 in the earlier vear and $30.75 in the later vear. When
the later year figure is reduced by ten per cent, the per capita

comes to $27.75. In wther words, the volume of ligucr purchased
decreased some three per cent., This is indeed an example of inelas-
ticity of demand. (The reader should recognize that these are rough
approximations.)

The state liguor tax increase in Hawali from twelve per cent
ad valorem to sixteen per cent ad valorem occurred in July 1957.
The consequent price change was in the order of six per cent. In
1956, per capita wholesale saleg amounted to $31.00 and in 1958
about $29.006. Accordingly, this meant a drop of about six per cent
in volume for unitary elasticity. Again, this is but a very crude
attempt to measure price elasticity of demand for alcoholic beverage.

It is too socn to measure the impact of the change in the
Hawaiian alccholic beverage excise in 1965. With data through Novem-
ber 1965, wholesale sales were about four per cent below the level
foer the four months August through November of the vear previcus.
This also shows great volume stability in the face of a price
increase since there was some inventorying by retailers before the
tax change. A more careful analysis will be possible later.

All signs point to a relatively inelastic demand curve for
alcoholic beverages in Hawall. A ten per cent drop in price would
result in a consumption change in the magnitude of one-half or less
of that percentage.

Any increase in liguor consumption as the result of a price

decrease is of interest only to the extent that the increased consump-
tion is, in effect, intemperate consumption or consumption that leads
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t¢ intemperate behavior., It is recognized, however, that it is
almost impossible to define intemperance, since average per capita
consumption of distilled spirits for the nation has risen signifi-
cantly since repeal, from 0.70 tax gallons in fiscal vear 1935 to

1.4 tax gallons in fiscal year 1965. Per capita consumption of

1.4 tax gallons is apparently temperate consumption. For the same
pericd and in wine gallons, per C&?lua consumpti of beer ilncreased
from 10.45 gallons to 16.2 gall and wine from 0.30 gallons to

1.0 qallOﬂS.EO The reader must recogﬁize that the per caplta consump-
tio

n of alccholic beverages may actually have changed little if
at all in the period and that the entire increase may have been due
to a greater proportion of the population drinking in 1965 as compared
with 1935. It is generally conceded, however, that there has been
some increase in alcohol intake and also that a greater proportion
aver compared with
roblems of
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The parameters of the problem have been estimated, although
somewhat crudely. In the nation, the number of alccocholics is
increasing, as is the rate.?3 According to VOS$,24 “In 1958 Hawaii
ranked thirtieth in the rates of alcoholism state by state."29
The rate per 100,000 for the nation in that year was 4,890 and in
Hawaii 3,360. The data, however, appear inccocnclusive. One notices,
for example, that in 1945 in Hawali, the number of alcoholics is
estimated to have been 7,049 for a rate of 2,800/100,000 and in
1958 12,726 for a rate of 3,770/100,000. But in intervening years,
the number of alcoholics has been cited as high as 13,552 (1952)
for a rate of 4,960/100,000. Other years of relatively high
incidence are cited next in chronological order: 1947 with 10,221
for a rate of 3,920/100,000; 1949 with 10,769 and a rate of 4,080/
100,000; 19534 with 12,579 and a rate of 4,450/100,000; 1955 with
12,806 for a rate of 4,350/100,000; and 1956 with 13,326 for a rate
of 4,340/100,000. 1In 1957 only 11,866 are noted for a rate of
3,670/100,000. The Governor's Committee on Alcoholism reported
in 1962 that "Using S5~year averages from 1940 to 1958, applied to
the data contained in the 'Voss Report,' there has been a steady
increase in this rate since World War II." At the same time, it is
granted that ". . . it is not directly proporticnal to the rate of
population growth in Hawaii.”?® Nevertheless, the lack of consis-
tency in the data suggests that statistical technigques for estimat-
ing the number of alcoholics are perhaps more refined than the
basic data to which they are applied.

In terms of admissions to treatment centers, the following data

suggest two things; the numbers are not large and there has not been
any startling increase in the total.
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Table 39

NEW ADMISSIONS TO THE HAWAILII ALCOHOLIC CLINIC AND
THE HAWAII STATE HOSPITAL

1955-19642
New Admissions to Hawaii
New Admissicns to the State Hospital--Alcohol
Year Hawaii Alcoholic Clinic? Connected Illnesses®
1955 is 38
1956 50 28
1957 58 37
1958 58 32
1959 92 20
1960 122 27
1961 86 33
1962 97 17
1963 157 27
1964 116 13

Sources: Hawaii State Hospital files and
Annual Statistical Reports of the
Department of Health ¢f Hawali.

Aplease note that the data cover different
months.

bpata are for calendar years.

CDhata are for fiscal years.

If alcchelism is the term for describing chronic prostrating
seizures brought on by the consumption of alcchol, drunkenness is
its correlative for acute symptoms.27 Perhaps surprisingly, the
absclute number of arvests for drunkenness not only has not risen
but has actually declined over the vears in Honolulu, if police
records can be used as a guide. For the decade 1955-1964, the
numbers of arrests for drunkenness by the Honolulu police declined
almost uninterruptedly. This occurred despite the more than fifty
per cent increase in populaticn and the alleged increase in the
apparent per capita consumption of alccoholic heverages.
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Table 40

ARRESTS FOR DRUNKERNESS, AND DRIVING WHILE INTOXICATED
HONOLULU, 1955-1964

Year Drunkenness Driving While Intoxicated
1855 2,152 139
1956 2,261 164
1957 2,063 136
1958 1,764 93
1959 1,709 37
1960 2,289 57
1961 3,115 78
1962 1,545 71
1963 1,520 137
1964 1,411 68

Source: Records of Honolulu Police
Department.

Unfortunately, comparisons with other jurisdictions within the
nation are not reliable. Seldon Bacon noted that:

Arrest records concerning public drunkenness were described

as having many weaknesses for purposes such as thoese of the
present report. Records concerning arrests for driving while
impaired or intoxicated are even more suspect. There are

no pertinent studies. In fact, there are almost no studies

at all of drinking and driving behavior. Publications in

this field are limited to accident statistics and to reporcs
on alcohol in test situations and its impact ou certain bodily
capacitias.zs

The problem of fatal accidents accompanied by the use of alcohol
is not shrugged off by Bacon, who notes that it 1s a matter of "major
importance®. 1In Honolulu, the accident statistics have been reported
as shown in Table 41.

The problems of alcohol consumption in Hawaii, it is acknowl-
ged, are less severe than those on the mainland, especially those

i
e

I
+f the industrialized states,

f?
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Tabhle 41

DRINKING INVOLVED IN TRAFFIC ACCIDENTS RELATED TO
SEVERITY OF ACCIDENT, CITY AND COUNTY OF
HONOLULU, 1962-1964

Non- All Fatal
Year Traffic Minor Major Fatal 1l Car Only
196292
Total 727 1,943 6,252 60 29
Drinking
Related 41 380 1,717 31 21
1963
Total 838 2,488 6,558 53 19
Drinking
Related o8 575 1,618 23 10
1864
Total 937 2,554 7,175 68 30
Drinking
Related 88 579 1,875 30 18

Source: Honolulu Police Department records.

fJanvary - November 15 only.

Before leaving this subject, however, ancther facet of Hawali's
experience should be noted; namely, the unigue consumption patterns
roblems of Hawaii's population. It was noted

ions | lower alcchol consumption
vaiian elements in the
fore, to find that theilr
pectively {(Table 42}

and alcchol-related
ahove that the
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Table 42

ALCOHOLISM RATES BY SEX AND ETHNIC BACKGROUND
HAWAII, 1950-19609

Rate ©f Alcohelism (per 100,000)

Background Adults, 20 Years of Age or Older
Male Female
Hawaiian 7,410 (440)
Caucasian 5,530 1,850
Chinese {(1,110) { 44)
Filipino 2,590 { -=)
Japanese 5,790 520
Other {4,910} (2,550)
TOTAL 6,080 890

GRAND TOTAL
BOTH SEXES 3,850

Scurce: Harwin L. Voss, Alcoholism
in Hawaii, p. 28.

Note: Figures in parentheses are
less reliable than others
since they are based on very
few cases.

“Yoss combined data for year 1950,
1955, and 1960 for this table.

This ethnic influence is roughly reflected in the data for new
admissions to the Alcoholism Clinic ¢f the Department of Health,
Divigicn of Mental Health. This unit is the only state agency
interested in the public health problem of alcoholism and cffers
out-patient care. Established in 1955, the clinic has experienced
an annual caseload increase of thirty-six per cent.
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Takle 43

NEW ADMISSIONS TO ALCOHOLISM CLINIC
BY ETHNIC BACKGRCUND

1855-1964
Rate Per
100,000
Male Female Total Population?@
Caucasian 494 134 528 311
Hawaiian 12 2 14 ) 68
Part Hawaiian 56 11 a7 )
Chinese 2 o 2 5
Filipino 16 1 17 25
Japanese 59 3 62 30
Puerto Rican 12 ~0=- 12 n.a.
Korean 4 2 6 n.a.
Negro 8 1 9 n.a.
Other 30 4 34 n.a.
TOTAL 693 158 851

Socurce: Hawail Department of Health,
Statistical Report, 1964, p. 118,

Note: Totals in original differed
slightly by one more male
than shown here and one less
female.

ACalculated by author on basis of 1960 population
data.

Apparently, Caucasians are responsible for much of the alcohol-
ism problem in Hawali, for not only is this group's rate high, it
also accounts for the largest number of cases. The Japanese, the
othar large ethnic group in Hawall, has a significantly lower rate
of new admissions tc the clinic¢ than the Caucasians in the period
1955-1964 and has a rate ¢f admission one-tenth that cf the latter
grougp. Voss's data, however, suggest that the Japanese male has an
alcoholism rate close to that of the Caucasian male. The lower rate
for the Japanese as a group, according to Voss, stems from a signifi-

er 1T Cay

cantly low incidence among Japanese women compared with Caucasian

women.
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Voss's study is the only authoritative analysis of the problem
of alecocholism in Hawaii, and his conclusion is interesting, to wit,
"Hawaii is fortunate in that the rate of alcoholism apparently has
stabilized, 1f not declined, in recent decades. This is noteworthy,
for it rung counter to the experience of other states."29 of special
interest in this connection are the records of the Alcoholism Clinic
which show a total of seventy new admissions in the pericd January
£o October 1965. O©Of this total, thirty-four persons, or forty-nine
per cent, arrived in Hawaii after January 1, 1964. Local conditions,
apparently, had little to do with approximately one-half of the cases
entering the alcoholism records of Hawaii in 1965.

It would be misleading, indeed, to suggest that the use of
beverage alcohel is without problems or that these problems involve
no costs or that the costs are individually borne and hence of little
interest or cost to society. Recent analyses of the extent of alcohol-
connected problems in Hawaii while documenting the relatively low
incidence of these problems in Hawaiian life, have also recognized
the need for greater preventive and therapeutic action on the part
of the State. 30

The importance of the survey to this study i1is apparent. The
available data do not suggest in any way that the contrel system or
that price contrcols in particular have affected the incidence of
alcohol-~connected problems in the Islands. It may be conjectured,
therefore, that a change in the alcoholic beverage price control
policy which might lead to lower effective prices for these products
would contribute little 1f at all to the level or growth of alcohol-
connected problems of the State.

Were mandatory resale price maintenance to be eliminated from
the alccholic beverage law in Hawail, one might expect the follow-
ing to occur over the ensuing twelve-month period:

1. An attempt by the alccholic beverage industry to rein-
state mandatory resale price maintenance and price
posting.

2., Alcoholic beverage prices established at new, somewhat
lower levels.

3. Different prices for the same brand at different stores
in the State. Some might be higher than previous levels:
mnost would be below levels under mandatory resale price
maintenance.
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Some increase in sales and consumption of alcoholic
beverages.

Some decrease in the number of retail package ocutlets
for alcchelic beverages.

A decrease in the differential between prices for
alccholic beverages at military ocutlets and civilian
ocutlets,

A slight decline in tax revenues from the liguor tax

as price competition makes itself felt at the wholesale
level,

An increasing interest on the part of the wholesaler to
follow mainland policy of marking up state liquor excise
taxes which is not done at present.

Increased use of "special" prices for branded products.

Little or no increase in anti-social behavior.
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Chapter XII

SELECTED ECONOMIC PROBLEMS AND
SUGGESTED SQLUTIONS

Statistics

Although some of the data are imprecise, there are more data
generated by the production and consumption ¢f alcoholic beverages
probably than any other commodity.l These data derive more from the
revenue interest of governments than from the desire of governments
to acquire information abkout a product whose production and distribu-
tion they rigidly control. In fact, if the latter case obtained,
the data might be gathered more carefully and compiled more meaning-
fully. Neverthelessg, there are data for production of alcoholic
beverages, data for their packaging, data for their distribution
by states, and so forth. To the chagrin of this investigator and
possibly some industry personnel, data have been included from Hawaii
on "apparent consumption" of alcocholic beverages within its borders
only since 1965; furthermore the data are based solely on shipments
of distilled spirits to wholesalers in Hawaii.

The researcher, of course, 1is grateful that the industry collects
data on "apparent consumption® of alcoheolic beverages by states, but
he tries to treat them as indicators rather than as facts. The
industry is not unaware of the problems and these words are not to
be treated as criticism of the job industry is doing. Rather, this
is noted to apprise the reader of the limitations of the data. For
example, the data of "apparent consumption" Jgenerally represent
shipments to wholesalers or tax payments at the wholesaler level
rather than consumption. Even in the monopoly states, apparent
consumption can only be eguated with retail sales. The timing of the
consumption is unknown. A second difficulty in using these data
stems from the fact that political boundaries upon which the report-
ing is based are not necessarily the boundaries within which the
alcocholic beverages are "apparently consumed". The Distilled Spirits
Institute, which serves as the gatherer and provider of statistics
on distilled spirits, notes in its tables on the apparent consumption
of distilled spirits that "The [1966] per copita consunption of 7.43 {[wine
gallons] reported . . . for the District of Columbia is not comparable
with the per capita consumption listed for the several states. The
D. C. figure represents gallonage sales in the City of Washington
(including sales in the District to residents of the adjoining sub-
urban areas of Virginia and Maryland and to transients) divided by

the estimated population of the District only. . . . 8S8ales in other
metropolitan areas similar to Washington, such as, New York, Chicago,
Los Angeles and Miami are not available . . . "2 In other words,
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the apparent consumption reported for the District of Columbia is
significantly overstated. If one is looking at sales, then the data
are probably the best that can be found; for purposes of analyzing
consumption, they are not good. Nor are they good for the same
reasons for Hawaii, Nevada, Florida, New Hampshire, and many other
states., In New Hampshire, summer transients purchase distilled
spirits for in-state consumption and for out-of-state consumption.
As in the case of Washington, D. C., price is the important factor
that shapes the unusual pattern.3 The reader may appreciate the
unique consumption pattern for New Hampshire by referring to the
following statistics which show the seasonal pattern of its sales
as contrasted with other monopoly states and the nation.

Table 44

DISTRIBUTION OF THE APPARENT CONSUMPTION OF DISTILLED
SPIRITS, SELECTED AREAS, BY MONTHS

1966
17
United Meonopoly New
States States@ Hampshire
January 6.2 6.5 4.6
February 6.7 6.8 5.3
Maxch 8.4 7.6 7.5
April 7.6 7.8 6.0
May 8.0 7.6 7.0
June 8.5 7.8 8.0
July 7.2 7.8 10.8
August 7.8 7.9 10.0
September 8.2 5.1 10.1
Octobexr 8.6 8.3 7.7
November 10.6b g,5b 8.0
December 12.2 14.4 14,3
Per Capita
{(wine gallons) 1.57 1.26 3,33

igtilled Spirits Institute, Apparent
onsumption of Distilled Spiritsg 1935-1964
Washington, D. C.:  1865).

21le
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SELECTED ECONOMIC PROBLEMS AND SUGGESTED SOLUTIONS

a . :
Including New Hampshire,

bInciudes Mississippi for July to November; total
includes July to December.

New Hampshire visitors apparently purchase distilled spirits
during the summery months for immediate consumption and for their
later consumption and possibly their friends' consumption kack home.

An analogous problem was present in the consumption data for
the states contiguous to Mississippli before that state became
legally “wet" in 1966. Although Mississippi was legally dry, the
federal government reported that there were 1,401 federally (quali-
fied retail liguor dealers in the State in the fiscal year 1966. It
was common knowledge that national brands of ligquor could be pur-
chased in Mississippi. This means that branded liguor shipped into
contiguous states found its way into Mississippi but for statistical
purposes appeared as apparent consumption for the states into which
it was first shipped. That this is so is suggested by data for
Oklahoma and its surrcunding states dur ing the period in which
Oklahoma moved from a dry to a wet state,

Table 45

APPARENT PER CAPRPITA CONSUMPTION OF DISTILLED SPIRITS
SELECTED STATES, 1958-1961

(In wine gallons)

1958 1959 1960 1961
All license states 1.38 1.43 1.44 1.46
Oklahoma e a .79 .85
Texas .83 .89 .81 .86
New Mexico 1.00 1.03 .96 .92
Colorado 1.23 1.35 1.35 1.47
Kansas .91 .84 .84 .91
Missouri 1.34 1.30 1.20 1.22
Arkansas .57 .64 .61 .62

Source: Distilled Spirits Institute, Apparent
Consumption of Distilled Spirits
1955-1964 (Washington, D.C.: 1965}.
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20k1lahoma legalized consumption of distilled
spirits as of June 23, 1959, but data for
consumption are not reported until 1960.

According to Takle 45, in the yvear following Oklahoma's
legalization of distilled spirits consumption, the per capita
apparent consumption of distilled spirits in the states bordering
on Cklahoma either remained the same or declined, while the per
capita consumption for all license states increased.

For sumptuary purposes, data on consumption must measure what
they purport to measure. Even allowing for the problems mentioned
above, published data require reworking if they are to measure
drinking habits, They must be recast in terms of the numbers who
drink so that changes in gallonage can be analyzed to answer the
guestions:

When there is a change in the gallonage of alccholic beverages
consumed within a specific area,

1. Does this reflect changing numbers of consumers?
2. Does this reflect changing consumption per capita?
3. Oxr both 1 and 27

4. 1In the case of Hawaii, when liquor is shipped for
consumption to other Pacific islands does it enter
Hawaiian consumption statistics?

Since Hawaii's lidguor commissions are concerned with sumptuary
rather than revenue considerations, it i1s imperative that Hawaii
begin to develop consumption data for its population. These data
are useful for tax analysis purposes also,

The State should establish a central statistics and reseazarch
unit for the collection and dissemination of information akout the
sale and use of intoxicating liquor. 2Among the data collected on =2
continuing basis should be:

1. Wholesale sales of alcoholic beverages in terms of

volume and value by beverage type and container size,4
{Monthlvy}
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2. Gross sales and profit margins for wholesale and retail
ligquor distributors. (Annually)

3. Data on the consumption of alcchelic beverages by
households in terms of volume and value. (Annually)

4. Data on influence of consumption on behavior patterns,
i.e. drunkenness, traffic accidents, alcohol -connected
illnesses, etc. {(Annually)

These data can serve as a basis for analytical studies. Without
such studies, public policy in this field can only be haphazard.

See Appendix A for examples of forms used in other jurisdic-
tions to gather some of the data suggested above.

The Economic Controls of Administration

The Commission

The several liguor commissions have raised profound Qquestions
concerning the basis of their regulations; namely, how much control
should the State, the counties, and, in turn, the commissions,
exercise over the production and distribution of alccholic beverages
within their borders? Alternatively stated, does a liguor commission
have a function to serve thirty years after the relegalization of
the production and consumption of alcoholic beverages? Behind these
basic gquestions are many more specific ones, such as, does restrictive
licensing affect consumption; if so, to what extent? Does price
control affect consumption; if so, how and to what extent? These
Jquestions have great merit.

On a different level, the commissions must come to grips with
such prosaic but persistent questions as, what should be the level
of license fees? Should the fees bhe treated as revenue sources or
should they just reflect administrative costs? Should the fees be
used for sumptuary purposes, such as the restraining of larger enter-
prises in favor of smaller enterprises? Conversely, should they be
used to restrict entry?

The administration of Hawaii's intoxicating liguor laws through
the county governments does permit 2 gap in leadership--the direction
of gathering and compliling statistics. The liguor commissions have
a pogitive rocle to play on behalf of the industry they regulate, the
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government in general, and the citizens of the State, in the field
of information gathering and dissemination. For example, in the
field of statistics, the commissions should cellect data so that
industry for marketing purposes, government for sumptuary purposes
(knowledge of consumption trends) and revenue purposes (knowledge of
price and consumption for tax impact analyses), and citizens in
general for the knowledge of the contributions and possible problems
connected with an important industry in its midst.

From the point of view of dissemination, the information gathered
as sketched above could be analvzed and reported to the various
interested parties. The information would be of equally great import-
ance in the development of a curriculum for the schools which would
place the alccholic beverage industry in its appropriate context,
one similar to that of any other industry, in order that young people
may grow up with a mature appreciation of the industry.

Fees and Taxes

Fees

Fees and taxes may be levied for two purposes, sumptuary or
control purposes, and revenue purposes.

Both fees and taxes may be used to raise revenue as well as to
effect public control. The pattern of liguor control almost in-
variably has incliuded both fees and taxes. Fees, however, must be
geparated from taxes because their effects are different. Theoretically
fees do not enter the pricing situation, while taxes do. Hence, fees,
it is contended, can be used to siphon away profits occasioned by a
grant of monopoly power, e.g., through a license in a manner not
possible through a tax.

Hawaii's liquor commissioners, although primarily interested
in the sumptuary aspects of their powers, do have the power to
establish fees for the various licenses they issue, except in the
cases of permits for solicitors or representatives of manufacturers
or wholesalers who are authorized to take orders for shipment to a
county in which the manufacturer or wholesaler is not licensed. The
annual fees for such permits are set by general state law at $5 for
alcohol, $75% for beer and wine, and $125 for other ligquor.>® When
they assumed local responsibility for the levels of these fees in
1965,6 gsome commissions altered them from the levels previously set

by the State.
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As a result of this permissive “home-rule” law,
fees now stand as follows:

Class and Kind

of License

Manufacturer

Beer

Wine

Wine from
fruits grown
in the State

Aleochol
Other

Wholesale

General

Beer and Wine

Alcohol

Honolulu

Gross sales:

$2,000,000 or
less - $600

Over $2,000,000 -
51,200

Gross sales:
$2,000,000 or

less - 5300
Over $2,000,000 -
$600
$ 60
180

Gross sales:

$2,000,000 or
less - $600

Over $2,000,000 -
$1,200

Gross sales:

$500,000 or less -
$900

Over $500,000 to
$1,000,000 - $1,200

Over $1,000,000 to
2,000,000 -
$1,500

Over $2,000,000 -
$1,800

Gross sales:

$1,000,000 or less -
$360

Over $1,000,000 -
$720

S 48

221

Hawaii

$300

300

48
150
480

$900

240

24

$300

300

48
150
480

$900

240

24

the nonstandard

Kauai

$300

300

48
150
480

$900

240

12



Class and Kind
of License

Retail

General

Beer and Wine

Alcohol

Dispensers

General

Beer and Wine

Beer

Club

INTOXICATING LIQUCOR LAWS IN HAWAIT

Honolulu

Gross sales:

$25,000 or less -
8420

Over $25,000 to
550,000 - $540

Over $50,000 to
$75,000 - $64D

Over $75,000 to
$125,000 - $900

Over $125,000 to

$200,000 - $1,200

Over $200,000 -
51,500

$300

24

$480 or 3/4 of 1%
cf gross sales,
whichever is
larger, not to
exceed $7,500

$300 or 3/4 of 1%
of aross sales,
whichever is
larger

$150 or 3/4 of 1%
of gross sales,
whichever is
larger

$300 or 3/4 of 1%
of gross sales,
whichever is
larger

Hawaii

$420 or 1% of
gross sales,

whichever
is larger

S180 or 1% of
gross sales,

whichever
1s larger

$ 12

$420 or 1% of
gross sales,
whichever

is larger

$150 or 1% of
gross sales,
whichever

is larger

$90 or 1% of
gross sales,
whichever
is larger

5240 or 1% of
gross sales,
whichever

is larger

$ 60

$ 20

222

8420 or 1% of
gross sales,

whichever
is larger

5180 or 1% of
gross sales,

whichever
is larger

§ 12

$420 or 1% of
gross sales,
whichever

is larger

$150 or 1% of
gross sales,
whichever

is larger

$90 or 1% of
gross sales,
whichever
is larger

5240 or 1% of
gross sales,
whichever

is larger

$ 60

$ 20

Kauai

$420

180

12

8420 or 3/4
of 1% of
gross sales,
whichever
is larger

$150 or 3/4
of 1% of
gross sales,
whichever

is larger
590 or 3/4
of 1% of
gross sales,
whichever

ig larger

$240 or 3/4
of 1% of
gross sales,
whichever
is larger

$ 60

$ 20
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Class and Kind
of License Honolulu Hawaii Maui Kaualil

Special, per

day $ 12 $ 10 $ 10 General - $25
Beer and
wine - I8
Beer -~ 12
Cabaret 51,200 or 1% of $560 or 1% of §560 or 1% of $580 or 3/4
gross sales, gross sales, gross sales, of 1% of
whichever whichever whichever gross sales,
is larger is larger is larger whichever

is larger®

aFee for a digpenser, cabaret, or club license on Kauai where
the population within a 2-mile radius of the premises is less
than 1,000 is 1/2 of the fee established or 3/4 of 1% of gross
saleg, whichever is larger,

The underlying policy decision that faces each liguor commission
in the exercise cof its fee~setting auvthority is whethexr or not fees
should be used as a revenue ralsing device. The level of fees,
generally throughout the State, has borne a reasonable relationship
to the objective of yielding sufficient income tc meet the operational
costs and expenses of the commissions. The subject, however, has its
controversial elements, and it is not strange that some commissioners
are attracted to the fee as a revenue raising device. They are not
alone. Consider, for example, the range of fees, and the implicit
range of motivations for these fees, now in effect for the wholesaling
of distilled spirits (Table 46).

Taxes

Alcoholic beverage production and sale have long been remunera-
tive tax bases in this and other countries. In the United States,
the scientific approach to this taxation may be attributed to the
economist David A. Wells.’/ After prohibition, federal, state, and
local governments introduced taxation as both control and revenue
measures. The growth in revenueg from $593.6 million in 1934 to
almost ten times that, $5.7 billion, in 19658 suggests that revenue
considerations may now be uppermost in legislators' minds when they
review the subiect of alccholic beverage control.

223



Table 46

ANNUAL WHOLESALE LICENSE FEES IN LICENSE STATES FOR
SALE OF DISTILLED SPIRITS®

1966
States Fees
Alaska $ 500-$5,000 Depending on gross sales
Arizona 250
Arkansas 700
California 276
Colorado 1,000
Connecticut 2,400
Delaware 2,500
District of
Columbia 2,475
Florida 350- 1,250 Each establishment or branch, County
fee same as state,
Georgia State- 1,000 Local -~ Incorporate municipality or
county, not more than $5,000.
Hawaii -- Set by each county's liguor commission.
Illinois 150
Indiana 2,060
Kansas 1,250 City or township may levy fee not over
amount of state fee,
Kentucky 1,000 City may levy fee of twice state fee,
Louisiana 2,000 Parish and municipality may levy fee
up to $500,
Maryland 1,250 Wine and ligquor
1,500 Beer, wine and liquor
Massachusetrs 2,000~ 5,000 As set by commission.
Minnesota 3,000
Missouri 250 County and city of St., Louis may levy
fee not over state fee; municipality
and city of St. Louis not over 1-1/2
state fee,.
Nebraska 500
Nevada 250 County and city may levy additional
fee,
New Jersey 3,000
New Mexico 1,200 A1l alcoholic liguor
950 Spiricous liquor and wine
7040 Spiritous liquor only
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Table 46 (continued)

States Fees
New York $ 5,000
North Dakota 500-%1,000 As determined by city or village,
Oklahoma 2,000 City may levy fee not over state
fee.
Rhode Isgland 3,000
Spouth Carolina 10,000
South Dakota 5,000
Tennessee 1,000 City or county may levy $500 fee,
Texas 1,250 County and municipality may levy fee
of 1/2 state fee.
Wisconsin 500
Scurce: Distilled Spirits Institute, Abstracted from

Summary of State Laws and Regulatrions Relating to

Distilled Spirits, Eighteenth Edition, November

1966, pp. 82-84.

Retail license fees and addi-

tional detail on wholesale license fees are
found in these pages,

“Retail license fees also differ by state,
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While the level of alcoholic beverage taxation is not a focus
of this paper, revenue aspects of the various control systems cannot
be ignored. In 1965, the 17 monopoly states collected $655.56 million
in state revenue, while the 34 license states? collected 1,005
million in net state alcoholic beverage control revenues. O 1f eales
taxes and local revenues are included, the data are swelled as
follows: monopoly states collected $679.6 million totazl for a per
capita revenue of $11.91 and the license states $1,152.9 million
total for a per capita revenue of $8.43.

To obtain this high level of revenues from intoxicating liquor,
the monopoly states had to engage in major business operations. They
bought, for example, in 1965, $929 million of alcoholic beverages
and incurred $79.5 million in sales costs. In addition, they had
administrative cogsts of $27.5 miliion, while those of the 34 license
states were only $25.5 million. A summary of alcoholic beverage
revenues for selected states follows {Table 47).

Tt is not clear that the license states could not increase their
alcoholic beverage revenues if they so desired, but it is doubtful
that they could increase their tax rates sufficiently toc obtain
revenues commensurate with the profits gained from the liguor business
by the monopoly states.!l oOn the other hand, the numbers preceding
do not tell the entire story. No state in the Union is now in such
dire economic straits that it has to entexr the alcoholic beverage
business for financial reasons. While financial necessity may be
grounds for establishing a monopcly system, it is recommended that
considerable study be devoted to the advantages and disadvantages
before such a system were embraced. Even as a matter of control
policy, further investigation is recommended. For the purposes of
this study, a guiding tenet has been the interest of the legislature in
providing more individual freedom for its citizens in the alcohcolic
beverage field, not less. Conseduently, the monopoly system for
Hawaii has not been considered a realistic alternative to the present

arrangement.

It is recommended that fee levels remain at levels sufficient
to cover administrative expenses, but no higher, and that tax policy
be geared to revenue needs with due regard to the tax impact on
prices and the consequences of changed liguor prices. For this
latter recommendation, more information than is now collected would
be degirable,
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Table

47

PUBLIC REVENUES FROM ALCOHOLIC BEVERAGES, SELECTED STATES

AND AVERAGE FOR ALL LICENSE STATES

1965
Average
North Rhode All License
Hawaii Dakota Island States?
Population 711,000 652,000 891,000 4,143,848
State and Local
Revenue (mil,) $ 5.2 8 5,35 9.5 $ 35,0
Per Capita Revenue 7.2% 8.21 10,64 8,43
State License Fees 107 197,895 84,700 2,432,371
State ABC Taxes (mil.) 4,6 3.7 3.9 19.9
Miscellaneous State
ABC Income - -- 2,044 943,432
Gross State
Receipts (mil.) 4,6 3.9 8.7 31.2
Cost of State ABC
Administration 7,00(}b 74,000 128,000 772,308
Net State ARC
Revenue {(mil.) 4.6 3.85 8.5 30,45
General Sales Tax
(mil.) c -- 4.7 7.6
Local ABC Revenue 347,108 1,300,000 946,029 4,480,941
State and Local
Revenue 5,184 407 5,350,658 9,477,585 34,935,770

Source:

Alccholic Beverages, 1965, pp. 8, 10-11,

Distilled Spirits Institute, Public Revenues from

8caleulated by author.

b .. .
Understated by cost of administration at county level,

C P : . X
Hawaii does have an excise tax at retail which was not
reported in the data from which this table has been

excerpted,
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Diversion of Intoxicating
Liquor Sales in Hawaii

Hawaii does not have a "moonshine" problem {the illegal produc-
tion of alccholic beverages), nor does it have a "bootleg" problem
(the illegal transport of liguor into its midst). The State is
faced, however, with the diversion of civilian purchases of alcoholic
beverages from civilian distribution channels to military distribu-
tion channels by which the purchaser avoids or evades the burden of
two taxes, currently a twenty per cent ad valorem tax levy and a
three and one-half per cent general excise,.12

Local government and federal officials agree that illegal liguor
traffic is virtually unknown in the Islands. Data for a recent five-
year period suggest that Hawaii can be relatively unconcerned about

the moonshine and bootleg problems.
Table 48

LIQUCR LAW ENFORCEMENT STATISTICS
UNITED STATES AND HAWATI

1960~1964
United States
National Total Leading State® Hawaii
Fiscal Stills Stills Stills

Year Seirzed Arrests Seized Arrests Seized Arrests

1960 8,290 9,797 1,527® 1,722 0 5
1961 6,826 8,983 1,099° 1,317 0 0
1962 6,886 8,726 1,111P 1,347 1 2
1963 6,213 8,153 965 1,146 0 0
1964 6,837 7,897 1,159¢ 619 0 s

Source: Alcohol and Tobacco Summary Statistics,
¥

various fiscal vears, U.8, Treasury
Department, Internal Revenue Service.

a ) .
In terms of stills seized.

b . ,
North Carclina.
“South Caroclins.

ﬁ%zabama.
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In testimony before the State's Senate Committee on Ways and
Means and House Committee on Governmental Financing, on April 2,
1965, the director of taxation indicated a continued opposition to
increasing the wholesale liquor tax in these words:

Your Dirvector of Taxation has previously testified against proposals te
increase the state wholesale liquor tax., The objection was made that
any substantial increase would cause a further disparity between prices
for liquor zold on military reservations and at refail in the civilian
community which could tend to increase the illegal sales of such liquor
to civilians by those privileged to purchase at the clubs and post ex-
changes on military bases.

The director went on to say that his department did not have any idea
as to the volume of diversion of military liquor to civilian use.

The director might have taken a different tack and supported the
tax increase by arguing that the increased revenue would have given
the government both an increased incentive in terms of preventing
tax monies from being diverted in this way and increased revenue
to develop a staff whose job it was to close the channels of diver—
sion. There is a great deal to be said for not attempting to expand
needlessly the law enforcement stafis of government. Nevertheless,
it is clear from a study of the Department of Taxation {(Comparative
Retail Liguor and Beer Prices, Civilian and Military, dated April 8,
1965) that under the 16 per cent ligquor excise, a considerakle disparity
already existed between military and civilian prices, a disparity
large enough to be attractive to most consumers of alcoholic beverages.
For a sample of national brands there was a price advantage for the
military sale of almost 28 per cent for bonded whisky, 26 per cent
for gin, and 38 per cent for beer (six packs). It is doubtful that
greater incentives than these are needed to prompt diversion. While
the factors limiting diversion may indeed be nothing more than (a)
availabhility of "contacts" and (b) convenience, it may be conjectured
that a greater price advantage would cause those not now buying through
the military to seek out "contacts® more diligently and to consider
present inconvenlences outweighed by larger savings.

The extent of military sales, the bulk of which is probably
legitimately purchased for consumption of military personnel, is
measured in the next set of statistics {Table 49),

Tax exempt {military) sales grew in the 1955-1964 period from
less than ten per cent of the value of wholesale sales to 17.3 per
cent of the value. Was this to be expected? Is this an inordinate
increase in tax exempt sales?
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Table 49

WHOLESALE SALES OF ALCOHOLIC BEVERAGES
HAWATY, 1955-1964

Total
and Exempt Tax Exempt
Taxabkle Tax as Per Cent
Year Sales Taxable Exempt® of Total
{000) {000} (000}
1955 $19,124 $17,386 $1,808 29.4%
1956 19,753 17,525 2,228 11.3
1957 21,138 18,504 2,634 12,5
1958 20,690 17,683 3,007 14.5
1959 23,317 19,827 3,490 15.0
1960 25,019 21,250 3,769 15.1
1961 25,836 22,064 3,772 14.6
1962 26,632 22,639 3,993 15.0
1963 27,526 23,063 4,463 16.2
1964 30,198 24,981 5,217 17.3
Sources: Hawaii Department of Taxation and

Oahu Retail Liguor Dealers Association.

®Does not include purchases by military from suppliers
outgide of Hawaii, The Oahu Retail Liguor Dealers
Association has estimated that at least two million
cases of beer are imported directly by the military
and that the figures for sales to the military by
Hawaiian wholesalers are understated by ten per

cent. See statement of Association before Senate
Committee on Ways and Means and the House Com=-
mittee on Governmental Financing, April 23, 1965,
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Tax exempt sales of alcoholic beverages rose faster than the
growth of military personnel, including dependents, in the period
1955 to 1964. The growth of tax exempt sales may not have been
anticipated, but it is far from inordinate. On a per capita basis,
tax exempt sales (divided through by military personnel and their
dependents) increased from $20.78 in 1955 to $43.48 in 1964, while
taxable sales (divided through by civilian population not including
dependents of military personnel) rose from $38.55 to $41.15. The
failure of the taxable sales to rise may in part be due to a diversion
of purchases from civilian outlets to military outlets. Yet, on a
per capita basis, the 1964 figure of $43.48 for tax exempt sales does
not seem inordinate in light of the taxable sales figure of $41.15.
{There remains the possibility of understatement of tax exempt sales
as a result of direct purchases from outside of the State.)

The next dquestion to arise is whom does the diversion affect?
First, civilian consumers are affected. Those civilians who purchase
from military sources have the ability to reduce their expenditures
because of the lower military prices for a given volume of alcoholic
beverages or to increase their consumption for a given expenditure,
or both. To the extent that subterfuge is involved, there is an
element of undermining specific laws and respect for laws in general.

Many of those who maintain that they are affected adversely and
that there is a way of correcting the situation do so on the supposi-
tion that sales now diverted from normal commercial channels in
Hawaii will somehow bhe repatriated. The supposition may indeed be
erroneous. At the present time, retailers and the State apparently
are adversely affected by the diversion of sales, retailers because
of the lower volume of sales and profits resulting from the diversion
and the State because of the excise tax losses from the ligquor excise
and the general excise. Wholesalers now 5uppl§ the Hawaiian military
outlets with most of their distilled Spirits,l and, as a result,
are not unhappy with the present arrangement. Whether retail sales
are through normal commercial channels or through military posts
makes little difference to wholesalers' total sales. They are
affected to the extent that they charge lower unit prices on “bulk®
sales to the military than on the smaller lot sales to commercial
retailers, but these lower prices are supposed to reflect lower
billing and shipping costs. To the extent that sales are price
glastic at all, the lower military prices may induce larger total
retail sales and hence their sales may be somewhat larger than they
would be if a1l sales were at the higher markup and higher tax com-
mercial sales. Also, if the situstion were altered, so that sales to
the military were no longer tax exempt, wholesalers maintain that the
military would buy directly from distillers on the mainland or from

231



INTOXTICATING LIQUOR LAWS IN HAWAIT

wholesalers on the mainland whose sales to the military were tax
£, 14

exemp
Retailers of alcoholic beverages would not have their lot
improved through the imposition of the tax on wholesale sales to
the military for the reasons cited above. Their interests apparently
are better served by a stricter observance of the federal directive
that prices of alcoholic beverages be within ten per cent of the
going civilian prices. But even a ten per cent saving is likely to
divert sales where it is not terribly inconvenient for the buyer.
Retailers also ask for greater control of purchases by commanding
officers. This would be in line with military directives which

state:

Diversion, to unauthorized persons of packaged alcoholic beverages
purchased by members of the Armed Forces in autherized sales cutlets,
is a serious offense and where substantiated will be punished.l?

and

All alccholic beverages so sold will be for the personal use of the
individual purchaser. 7The resale, exchange, or use as a gift is
prohibited, In no case may sales be made to any individual who has
combined orders and is purchasing for other persons, This dees not
prohibit a purchaser from serving drinks as a host, !

If control of alcoholic beverages on other military posts is
any indicator of the reception that a petition for greater control
would have, then the petition is liable to fall on deaf ears, This
is not to imply that the military is unwilling to cooperate where
alcoholic beverage problems exist, but there seems to be no serious
problem in Hawaii. The dimensions of the problem, when placed in
perspective, tend to shrink. Consider, for example, that one military
post which claims to have an orderly distribution system foxr its
personnel permits a total of 11 guarts of distilled spirits to be
purchased monthly by a gualified individual. If in 1964, the 52,000
military personnel stationed in Hawaii each had purchased 11 gquarts
of distilled spirits monthly, the annual b»ill at wholesale would have
amounted to more than $27 millicon. The actual tax exempt sales for all
alcoholic beverages in Hawail that yesar were only $5 million when
valued at wholesale, and all wholesale sales, tax exempt and taxable,
were only $30 million. This is a& sobering perspective,

In the 1963 Hawali legislative session, Senate Bill 23 would
have removed the tax exemptions now granted to liguor and other
products under legislative acts in 1951, 1853, and 1%55. The bill
was vetoad by the governor. BState policy is unlikely to be ravised
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in the near future, for it is apparent that the sources of supply open
to the military would make it possible for military purchases tc be
diverted from Hawaiian suppliers to out-of-state suppliers, thereby
thwarting the intention of those who would remove the exemption in

the cause of raising state tax revenues. The 1964 Department of Taxa-
tion study alluded to esarlier alsoc concluded that there would be a
significant unemployment effect.1?7 The present policy, therefore,
within the framework of a closer working relationship between the
State and local military authorities seems to be eminently workable .18
Hawaili's licensing arrangements whereby liquor is retailed through
multiproduct outlets do have value here. Few retailers are liable

to serious economic difficulty even if there is further diversion of
alcoholic bheverage purchases from commercial to military ocutlets.
Their other products tend to cushion the impact of this loss of sales.
Those stores which retail alcocholic beverages only, however, are subject
to continuing harm.

The removal of resale price maintenance will probably contribute
to lower prices and remove a portion of the advantage now enjoyed by
the tax exempt product. This price reduction alone, however, will not
be sufficiently large to alter significantly the present distribution
of sales as between military and civilian outlets.

It is recommended that Hawaii not remove the tax advantage now
enjoyed by the military in its purchases of alcoholic beverages from
local wholesalers. Instead, the various liguor commissions should meet
periodically with military authorities in the interest of (1) having
the military introduce more stringent controls to contain military
liguor to bona fide military personnel and functions, and (2} having
the military institute a pricing policy wherein military prices are
within ten per cent of local prices. Since the military is pledged
to tight liguor cntrol, constructive measures may well result from
a dialogue between the military and civilian authorities on this

matter.

Industry Problems

It is incorrect to consider an industry as a group comprised of
persons of identical interests. Trade level differences create
differences of opinion; divergent opinions even appear within the
same trade level. In the liguor industry, all trade levels agree
that prohibition is an evil thing and that liguor taxes run it a close
second. Bevond that, it is not easy to find concurrence. FEven the
popular bug-s-boo “government regulation" is a "now and then" thing
for the liguor industry, depending upon whether government ls enforcing
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prices, regulating credit practices, establishing standards of product
identity, controlling promotional practices, etc. This digression
merely illustrates the difficulty of approaching the subject of
industry problems from a single vantage point. Each sector, therefore,
is treated separately.

Distillers, Vintners, and Brewers

The interest of the producer beyond the cohvious "being in
business to make profit", is the sale of his product at profitable
prices. Producers in many American industries manufacture and
market products in various price lines so as to appeal to persons in
various income classes. Thelr pricing tactics, which alsc involve
quality adjustment tactics, are geared to the mass markets, so that
when unigue circumgtances interfere with theiy tactics, there is
little chance for adjustments. This is the case with the Hawaiian
liguor tax. As now levied, the wholesaler must pay to Hawaii a tax
equal to twenty per cent of the value of his alcohclic beverage sales.
(Prior to 1949, the tax of eight per cent was levied at the retail
level. After that date, for administrative purposes, the tax was
shifted to the wholesale level and raised to 12 per cent.) All other
states levy a specific duty (a tax sum per unit of product) rather
thar, as Hawaii, an ad valorem duty (a percentage of the sales price).
The ad valorem duty results in a larger sum from the higher priced
product than from the lower priced product, although the percentage
burden is the same. This larger sum in turn is compounded at the
retail level where a percentage markup is applied. This taxing
practice, in effect, gives & price advantage to the lower priced
product not intended by the producer and possibly adversely affects
his sales of his higher priced producte.

The rationale of the producer might be expressed best by
reference to the cost calculations for the lower and the hicher
priced distilled spirits (Table 50},

In the words of one interested party:

I know that most of the people connected with the liguor industry in
Hawaii do not like the "ad valorem' tax which is imposed by Hawaiil on
liguor, This tax is the only one of its kind impesed on liquor, since
all other license states Jlevy a specific excise tax on a gallonage
basis. The ad valorem tax only serves to widen the price differential
between nigher-priced and lower-priced goods.
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Table 50

ESTIMATED COSTS OF PRODUCTING A 'C' CLASS NEUTRAL
BLEND AND AN 'A' CLASS NEUTRAIL BLEND

CIRCA 1964
'C' Class ‘At Class
Whisky Content 35% 40%
Grain Neutral Spirits 6 5% 60%
BProof 86° 86°

Analysis Based on Cost of
a Case of Fifths

Cost of Whisky $ 0.72 $ 1.40
Cost of Spirits .40 .37
Bottling Costs and

Blending Ingredients 2.00 2.00
Federal Taxes

Rectifying .62 .62

Excise 21.67 21.67

Distilleyr Sales and
Administrative Costs

Sales Staff 86 1.29
Advertising 2.88 4.32
General Administration .70 .70
Distillers Costs 28.85 32.37
Transportation .50 .50

State Tax
Averags 4.78 4.78
6.57

Hawaii 5.87

COST TO RETAILER
Average $34.13 $§37.65
Hawaii 35.22 39.44
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While the example above stressed the price advantage gained by
a low-priced spirit over a high-priced spirit as a result of the
ad valorem tax, from the distillers' point of view perhaps an even
greater problem is the advantage now secured by the lower priced
wines and beers. (Those distillers owning wineries may be less
concerned.} The data suggest, however, that the fears may be un-
founded, since in 1964 on a per capita basis Hawaiians 'consume”
only 8.3 per cent less distilled spirits than did the Americans on
average, 49.6 per cent less wine, and 31.4 per cent less beer.

Vintners and brewers presumably are less concerned with the
ad valorem tax than distillers, even though their higher priced
products carry a hicher dollar tax burden than their lower priced
products.

Since the producer has ample marging on high-priced products
with which to absorb any price reducticn he might make to increase
the competitiveness of his high-priced products, there seems little
justification for Hawail to change its taxing practices at the
present time. He might be discomforted in having to estabklish a
special price system for Hawail. Meanwhile, there are no data to
suggest that Hawaii is any more of a market for low-priced alccholic
beverages than other markets in the nation. The recommendation,
therefore, is to leave the present system of taxation unalitered.

Wholesalers

Wholesalers, toco, prefer a specific excisge rather than an

ad valorem tax on alcoholic beverages., The economic bhasis of this
position is that theilr earnings are adversely affected to the extent
that consumers prefer on the basis of price alcne the lower priced
alcocholic beverages to the higher priced products. Their markups
are percentage markups, so that the higher priced products yield
higher absolute profits per unit of product than the lower priced
products.  The recommendation above on this problem holds hers, too.

Enother area of concern for wholesalers ig credit. They would
like to see & credit law which parallels the federal law. In addi-
ticn, wholesalers find that they are liakle for the sta & i
a retailer falls into bankruptcy, although from the form 8
point, the sale is not bona fide. & further problem involve
transfer of debts in cases of retail license transfers. 3o

new owners may refuse to pay debts of old owners: whole

Y
he

k)

like to sees © commisgions insure that dsbts

iz o
licenges are transferred.
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SELECTED ECONOMIC PROBLEMS AND SUGGESTED SOLUTIONS

Hawaii distributors would prefer greater latitude in promoting
their brands at the retail level. California, for example, permits
wholesalers and distillers to furnish on-premise advertising materials
without limit and decorations up to $15 excluding installation costs,
Hawail prohibits window sign brand advertising but does allow the
commissions discretion to accept inside advertising material.

Reference has been made to the tax revenue and retail sales
problems which have resulted from the level of ligquor taxation in
Hawaii. In some states, alcoholic beverage sales are alleged to be
diverted from legal to illegal sources as a conseguence of a high
level of local taxation. In Hawaii, illegal production of alccholic
beverages is not considered a problem, hut the diversion of alcoholic
beverages earmarked for military use alone to civilian use has caused
consternation in the past. Wholesalers, on the other hand, do not
object to continuing a tax exemption for military sales since part
of their profit and employment are underwritten by these sales.

In the Hawaii market for distilied spirits, the “private label®
apparently is making inroads on the established brands. This is
occurring despite the alleged loyalty of some ethnic groups to
particular brands. The *"private label", of course, is a phenomenon
that has been growing in the post World War II period in many trade
lines, not only in ligucr. It has developed under the umbrella of
resale price maintenance laws which permits z nonadvertised product
to secure a significant price advantage, partially as a result of
the growth of chain retailers who market products under their own
names at prices lower than the established brands, and partially as
a result of manufacturers’' search for markets for production for
which they do not have established markets. For whatever reason,
that sector of the market that is sufficiently price and quality
conscious to be adventurous are finding that satisfaction can be
obtained from some private label merchandise.

The Hawaii liguocr consumer finds an additional inducement to
purchase private label alcoholic beverages; namely, the added price
differential conferred upon the lower priced product by the ad valorenm
tax.

The Hawailil liguor market 1s not large, Jjudging from recent
estimates. Here are estimates of apparent consumption estimates
prepared by one of the industry's trade publications. Data are
presented for the ten largest and the ten smallest state liguor
markets to illustrate Hawaii's place in the picture (Table 51}.
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Table 51

APPARENT CONSUMPTION OF DISTILLED SPIRITS WITH TEN LARGEST
AND TEN SMALLEST STATE LIQUOR MARKETS AND
NUMBER OF WHOLESALE DEALERS, 1964

Totzal Distilled

Spirits® Wholesale DealersP
Rank {000 Cases) Liguor Beer
1 California 13,322 634 262
2 Hew York 12,213 201 578
3 Illinois 6,886 199 365
4 New Jersey 5,057 84 154
5 Pennsylvania (M) 4,982 50 1,724
6 ©Ohioc (M) 4,861
7 Florida 4,517 122 90
8 Michigan (M) 4,065
9 Massachusetts 3,905 119 25
10 Texas 3,636 64 567
41 Hawaii 366 31 4
42 New Mexico 355 31 1
43 Montana (M) 344
44 North bakota 320 13 45
45 Utah (M) 300
46  Vermont (M) 287
47 South Dakota 283 6 50
48 Idaho (M) 269
49 Alaska 251 11 11
50 Wyoming (M) 188
Sources: The Ligucr Handpock, 1865, p. 26 and U.S.
Treasury, Internal Revenue Service,
Alcohol and Tobacco Summary Statistics,
Fiscal Year 1964, p. 2.
Tcalendar vear 1964 (M} = Monopoly state.
b?zscai vear 1964
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Wholesalers, nevertheless, f£ind present arrangements not
particularly irksome, although the matters mentioned above if
attacked to their advantage would be encouraging. They would also
welcome closer relationships with the commissions which regulate
them.

Recommendations regarding wholesaler problems must start with
the suggestion that commissions originate and carry on a continuing
dialogue with the members of the industry. Once the barriers are
down, soclutions will follow more easily for some of the problems
listed above. Greater promotional latitude, easing of credit restric-
tions, and problems of retailer license transfers creating a more
realistic approach to the problem of the transfer of retail licenses
in cases of indebtedness seem not insurmountable,.

Retailers

Retailers of alcoholic beverages are divided into two major
groups; namely, those selling for on-premise consumption and those
for off-premise consumption. Each has his special problems, so each
will be treated separately.

Cn-Premise Retailers. Those who sell alccholic beverages by
the drink find little with which to argue in the Hawaii liquor law.
They, too, welcome a chance for closer cooperation with the adminis-
trator of the laws, feeling that their unigue problems might be
solved better threough a continuing working relationship rather than
through hearings procedures. This reflects, perhaps, a dgreater
concern with the manner in which the laws are administered than with
the laws themselves. It should not be inferred that no substantive
problems exist. There is the matter, for instance, of the current
labor shortage for restaurant help. The industry would like to he
able to make greater use of those in the labor force who are below
the legal drinking age. At the same time that they wish to make
greater use of these people, they also want a wider license for the
use of their facilities, that is, they would prefer not to have to
obtain a special license for the serving of liguor in spaces in which
liguor is not ordinarily served, e.g., banquet spaces in hotels. It
"is clear that to employ more emplovees of nondrinking age conflicts
with the wish to expand the coverage of physical facilities by a
iicensee. This may be a matter of administration rather than law,
although there is a temptation for licensees to treat every adminis-
trative decision as a precedent rather than, as is sometimes the case,
a unigue accommodation teo an industry situation.
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As with the wholesalers, there is good reason to recommend a
¢loser relationship, one of a more positive nature, between commis-
sions and those regulated. This does not mean that the commission's
or public's viewpoint can be exchanged with the industry. Under-
standing on both sides is the key to more constructive regulation.

In different vein, it is possible to list a whole host of
industry grievances which are of picayune nature and which need no
lengthy replies here. The industry wants but should not have a
spokesman on the commissions. The industry wants egual treatment
for its members, not discriminatory treatment. <C{learly, state rules
with local flexibility are requested by the industry; does local
flexibility invite discriminatory treatment? Registraticn of employees
and the serving of minors are likely to be perennial proklems allevi-
ated only through enlightened regulation and industry tolerance.

Off-Premise Retailers. Off-premise retailers have a longer list
of grievances than do other levels of the industry. First, they are
concerned about the permissive licensing of off-premise dealers.
Second, they regent the regulations which stimulate sales of liquor to
civilians through military outlets. Incidentally, this involves the
level of taxation. Third, they, too, cobhject fto the ad valorem tax which
diverts sales from high margin products to lower margin products and
to private label merchandise. Fourth, the stores that deal in liguor
exclusively see a growing threat to their existence in the expanding
drug and grocery chains on the Islands which also retail liguor,
mainly low-priced private brands. They find a fifth problem in the
administration of the rules and regulations which hamper the efficient
stocking and marketing of liguor by multiproduct retailers. Sixth,
they object to the “inadvertent” administration which permits on-
premise outliets to sell packaged liguors on Sunday when they are
prevented from doling so.

Neither the retailers nor the wholesalers find any reason to
complain about current pricing arrangements, although they recognize
that listed prices ars not alwayvs maintained. The most commonly cited
evidence of pricing breaches is the azllsgation that scme retailers
incorrectly include the four per cent general retail excise in the
listed price of the alccholic beverages thev sell while others
correctly add the four per cent to the listed price.

Taking these reguests in order, one can sympathize with but do
little for businessmen who regsent the intrusion of competitors. Per-
migssive licensing should continue. The truth of the matter iz tha
fawer liguor rstallers will be able to remain in business as e
sive dealers in liguoy 1f price competition returns to the indus
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Multiple product dealers will further dominate the industry. Care
should be taken to limit the number of outlets owned by any one
individual or corporation so that retailing does not become oligopo-
lized.

The second problem involving diversion of purchases from civilian
to military channels has been dealt with above, as has the third
problem involving the ad valorem tax system. The fourth matter
concerning multiple product stores seems to be a problem to be handled
in the private market. Apart from the problem of concentration of
the retailing industry, Hawaii probably is safer with liquor retailed
through such outlets. The next grievance involving the cumbersome
rules and regulations governing the handling of liquor in multiple
preoduct outlets is best settled through negotiation. A solution that
will serve the public's interest and simplify the matter probably has
to be worked out on a trial and error basis. The last grievance
involves packaged liguor sales on Sunday. The state legislature
might well place the package store on par with the on-premise outlet,
either through liberalizing the former's hours or restricting the
latter's ability to sell packaged liquor.

As for problems of price, it is strongly recommended that they
be left to the private market.
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Chapter XIil

SUGGESTED RECODIFICATION OF
THE HAWAII INTOXICATING LIQUOR LAW

Chapter ___
Intoxicating Liquor Control Law

PART 1. GENERAL PROVISIONS

Section -1l. Purpose. The purpose of this chapter is to
encourage temperance in the use of intoxicating liquor by controlling,
supervising, and regulating the manufacture, importation, sale, dis-
tribution, and use of intoxicating ligquor for the protection of public
health, safety, and welfare.

Comment: This section would serve to clarify intermittent
confusion about the basic purpose of the intoxicating liguor
law as an incident of the police powers. It differs from
comparable sections in other states' liguor laws by specify-
ing that use of intoxicating liquor is subject to control,
supervision, and regulation. The chapter title is consistent
with the purpose of the law.

Section ~2. Definitions. In this chapter, unless the context
otherwise requires:

(1) "Alcohol" means the product of distillation of any fermented
liguid, whether rectified or not, whatever may be the origin thereof,
and synthetic ethyl alcohol but does not mean denatured or other
alcohol which is considered nonpotable under the customs laws of the
United States.

(2) "Beer" means any beverage obtained by the alcoholic fermenta-
tion of any infusion or decoction of barley or other grain, malt, and
hops in water.

{3) "Club" means any organization estabklished for purposes of a
sccial, patriotic, political, or athletic nature, or the like, but
not for profit or for the carrying on of a business, trade, avocation,
or profession for preofit; having a regular membership to all of whom
is charged monthly or guarterly dues; employing a full-time steward:;
and from which organization no person is entitled to or takes, directly
or indirectly, any share of the profits thereof or any assets, income,
or earnings of the organization except for services actually rendered
to it., "Club" also means the establishment so operated and its premises.
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{4) "Coordinator® means the state intoxicating liguor control
coordinator.

(5) "County" means the county in respect of which each ligquor
control authority has jurisdiction under this chapter; provided that
in the county of Kalawac liguor may be sold only by such persons and
only under such conditions as are permitted or prescribed from time
to time by the department of health.

(6) "Directoxr”" means the director of the liguor control authority
of each county.

(7} "Hotel" means a commercial establishment consisting of one
or more buildings and grounds which is operated as a business for
profit; which offers to the public and provides for compensation,
accommodations including lodging and food to travelers and guests
whether transient or permanent; and which contains such number of
rooms designated to be used for sleeping accommodations for travelers
and guests as the liquor control authority prescribes by rule.

{8) "Intoxicated person" means a person who is deprived of
reasonable self-contrcl because of intake of alcchol.

{9) *"Inspector" means any inspector or investigator of the liquor
control authority for the county in which the ligquor control authority
has jurisdiction.

(10) "License! means any license granted under this chapter.

{11} "Licensee® includes the holder of a license and every agent
and employee of the holder of a license.

{12) "Liguor® or "intoxicating liguor® includes alcchol, brandy,
whigkey, rum, gin, okolehao, sake, beer, ale, porter, and wine; and
also includes any spirituous, vinous, malt, or fermented liquor,
1iguids, and compounds, whether medicated, proprietary, patented, or
not, and in whatever form and of whatever constituency, and by whatever
name called, containing one-half of one per cent or more of alcohol
by veolume, which are fit for use or may be used or readily converted
for use for beverage purposes.

{13} “Ligquor control authority” means the respective liguor control
authority of each county, including any licensing, rule-making, and
adjudicatory bodies established within the liguor control authority
by county charter or ordinance.
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{14} "Mayor" means the respective mayor of each county.
(15) "Minor" means any perscn below the age of (eighteen) years.

{16) *"Original package" means a package or container, containing
liguor, as it existed at the time of its delivery by the manufacturer
or the wholesale dealer for convenience in transportation and sale.

(17) "Person" is defined as provided in section 1-24.

(18) "Person hakituated to the excessive use of alcohol” means a
person who repeatedly and compulsively uses alcohol to an extent which
interferes with his personal, social, family, or economic life.

(19} "Premises” or "licensed premises” means the premises in respect
of which a license has been or is proposed to be issued.

(20) "Regulation® or “rule" means a rule or regulation promulgated
by the liguor control authority in conformity with chapter 6C and
approved by the mayvor of the county for carrying out the purpose of
this chapter.

(21Y "Sell" or "to gell" includes to solicit and receive an order
for; to have or keep or offer or expose for sale; to deliver for value
or in any other way than purely gratuitously; toc peddle; to keep with
intent to sell; to traffic in; and the term "sale" includes every act
of selling as herein defined. '"Delivery for value" includes delivery
by a licensee's vehicle or the vehicle of a2 licensee's agent.

{22) "Seller” includes an agent and emplovee of & seller; and any
person who, in the State, whether acting as agent or representative
of a nonresident principal or otherwise, soclicits the placing of or
takes, receives, or forwards orders for liquor to be shipped into the
State from any place without the State to be delivered to customers,
by direct shipment or otherwise,

(23} "Wine'™ means any beverage coming within the definition of
wine contained in the United States Revenue Act of 1818 (Act of
February 24, 1919) and acts amendatory thersof, and sake.

{24% "Written™ or "writing® includes printing and typewriting.

Comment: Most of the definitions are derived from section

159-1, Revised Laws of Hawaii 1855, and twelve of the terms
are defined without substantial deparibure from existing
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definitions, viz., "alcohol", "beer", "county", "license®,
"licensee", "liguor" or “intoxicating liguor®, "original
package", "premises” or "licensed premises”, "sell" or “to
sell”, "seller", "wine", and "written" or "writing".

Some of the revised definitions are intended to reflect general
changes in government structure and operations, e.g., the
office of mayor provided for in all of the county charters,
administrative establishment of liquor investigators in addi-
tion to liguor inspectors, and application of the Administra-
tive Procedure Act to commission rules and regulations; and
others are intended to conform to legislative drafting
standards such as the deletion of substantive law from the
definition of "club", the requirements for issuance of a

club license being more appropriately placed in Section -22.
The definition of “club" is further clarified to make it
consistent with conditions for charters of nonprofit corpora-
tions.

In the definition of "minor", the age gqualification is bracketed
to indicate that the legislature may determine that the exist-
ing age qualification of twenty should be retained. The defi-
nition of "person" is 1lncorporated from the general definitions
of chapter 1, Revised Laws of Hawaii 1955, and excludes the
existing ligquor law inclusion of agents, servants, and employees
of persons since the scope of the draft Intoxicating Liguor
Contrel Law, and of the existing law, covers persons other than
licensees. It is noted that "licensee" and "seller® both
include agents and employees. The definition of "public

place" is deleted as unnecessary; the term is used only once

in the existing law, section 159-84, Revised Laws of Hawaii

1955,

Two terms, "addicted to the excessive use of intoxicating
liguor" and "under the influence of liguor" are replaced by
definitions taken from the new mental health law, chapter 81,
Revised Laws of Hawaii 1955, and termed "intoxicated person”
and "person habituated to the excessive use of alcohol". The
replacement is consistent with new state programs in the
public health field of drunkenness and alcoholism.

Three new definitions are added-~-"coordinator', a new state
office to coordinate those aspects of the Intoxicating Ligquor
Control Law which are of primarv state interest, as contrasted
to the police powers of primary county interest, and to imple-
ment cooperation among the county liguor control authorities;
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"director"”, an office generally equivalent to the existing
office of ligquor commission secretary; and "hotel" defined
for the purpcses of the new class of hotel ligquor license.

The "liguor control authority" would replace existing ligquor
commissions in each county.

Section ~-3. Exceptions, limitations; penalty. (a) This
chapter does not apply to any of the following articles after they
have been manufactured and prepared, as prescribed in this section,
for distribution and sale:

(1) Denatured alcochol or denatured rum produced and used as pro-
vided by law.

{2) Medicinal preparations manufactured in accordance with
formulas prescribed by the Pharmacopoeia of the United States or the
National Formulary that are unfit for use for beverage purposes.

(3} patented, patent, and proprietary medicines that are unfit
for use for beverage purposes.

(4) Toilet, medicinal, and antiseptic preparations and solutions
that are unfit for use for beverage purposes.

(5) Flavoring extracts and syrups that are unfit for use as a
beverage or for intoxicating beverage purposes.

(6) Vinegar and preserved sweet cider.

(b (1) Any person who manufactures any of the articles listed
in subsection (a) may purchase and possess liguor for that purpose,
but he shall not sell, use, or dispose of any such lidquor except as
an ingredient of the articles authorized to be manufactured.

(2) No person shall use more alcchol in the manufacture of any
extract, syrup, or article listed in items (&) (2), (3), and (4) that
may be used for beverage purposes than the guantity necessary for
extraction or solution of the elements contained in it and for its
preservation.

(3} No person shall knowingly sell any article listed in items
(a) (L}, (2), (3}, and (4} for beverage purposes or any extract or
gyrup for intoxicating beverage purposes and no person shall sell any
of the game under circumstances from which he nmight reasonably deduce
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the intention of the purchaser to use them for such purposes.

{(c) Sections -55 to -57 with respect to analyses and
samples for the purpose of finding if an article listed in subsection
(a) conforms with the descriptions and limitations of this section and
sections ~98 to ~104 with respect to seizure, including arrest,
condemnation, replevin, claims, and appeals, shall apply to the articles
listed in subsection (a) and to a person who manufactures or sells
any of the articles,.

{d) Violation of paragraph (b) {1) or (2) is a first degree intoxi-
cating liguor control law violation. Violation of paragraph (b) (3)
is a second degree intoxicating lidquor control law violation.

Comment: This section is derived from section 159-2, Revised
Laws of Hawaii 1955. The redrafted section is divided into
four subsections, to (a) list the excepted articles, (b}

define violations, ({(c) integrate the procedures for analyses
and for search and seizure with the general procedural sections
which reflect recent constitutional law developments, and

{d} integrate the penalties for violations into the general
scheme for c¢riminal penalties,

Section -4, Quality of liguor; penalty. All liquor at any
time manufactured or sold in the State shall be of pure guality
according to any applicable standard established under the laws of
the United States and shall be unadulterated with any mixture of noxious,
deleterious, or poisonous substance.

Viclation of this section is a second degree intoxicating liquor
control law violation.

Comment: This section is derived from section 159-72, Revised
Laws of Hawaii 1955, with style changes, adaptation to the
general scheme for criminal penalties, and removal into

part I dealing with general provisions since it applies to

21l liguor whether or not manufactured or sold under a
license.

Section -5, Prohibitions, penalty. {a) No person shall at
any time under any circumstances:

{1} Consume any liguor on any public highway or any public side-
walk.
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(2) Consume any liquor on the premises of a licensee or on any
premises connected with the licensed premises, whether purchased on
the licensed premises or not, except as authorized by the terms of the

license.

(3) Offer or give any liguor as a prize at any store, shooting
gallery, theater, carnival, circus, bazaar, game, or entertainment
or at any public amusement or other place of public accommodation or
public gathering.

(b} Violation of this section is a second degree intoxicating
liguor contreol law violation.

Comment: This section is derived from subsections 15%-77
{z) {1y and (4} and the first paragraph of section 159-84,
Revised Laws of Hawaiil 1955. These vicolations apply to all
persons, licensed and nonlicensed and adult and minor.

Section -6, Prohikitions involving minors, penalty. f{a) No
adult shall purchase any liguor for the consumption or use of any
minor who is not his child or spouse or furnish or give any liguor
to any minor who is not his child or spouse.

(b} No minor shall purchase any ligquor and no minor shall have
any liguor in his possession or custody in any motor wvehicle on a
public highway or in any place of public accommodation, public gather-
ing, or public amusement or at any public beach or public park: pro-
vided that this subsection shall not apply to possession or custody
of liguor by & mincr (1) in the course of delivervy pursuant to the
direction of his parents; {2} in connection with his authorized
participation in stage productions or religious ceremonies reguiring
such possession or custody; or (3) for the purpose of his perscnal
maedication as prescribed by a physician.

{c} No minor shall falsify any identification or use any false
identification or identification of another person or of a fictitious
person in order to purchase liguoy or to be emploved to sell or serve
liguor on licensed premises.

(&) Violation of th
liguor control law vi
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furnishing or giving of liguor by an adult to a minor and to
exclude from criminal liability a parent or spouse of a

minor. Subsections (b) and (c¢) proscribe possession of liguor
by a minor and the use of false identification by a minor in
order to purchase liguor or to be employed to sell or sexve
liguor on licensed premises.

SECTION ~7. Liguor consumption on unlicensed premises pro-
hibited, when. (a) No person who keeps or maintains any restaurant
or other premises where food, beverages or entertainment are sold or
provided for compensation, or to which members of the public, or
members of an organization, resorit for food, refreshment, or enter-
tainment, and who is not a licensee under this chapter, shall promote,
encourage, aid, or permit the consumption of ligquor on the premises,
except during the hours between which licensed premises of dispensers
are permitted to be open for the transaction of business in the
county where the premises are located.

(b} No person who is present at any restaurant or other premises
where food, bheverages, or entertainment are scld or provided for
compensation, or to which members of the public, or members of an
organization, resort for food, refreshment, or entertainment, and
which premises are not licensed under thig chapter, shall consume any
ligquor on the premises, except during the hours between which licensed
premises of dispensers are permitted to be open for the transaction
of business in the county where the premises are located.

{c) No person who keeps or maintains any restaurant or cther
premises where food, beverages, or entertainment are sold or provided
for compensation, shall sell or provide any food or beverages to or
for any of the following persons knowing that the person has, or is
about to obtain, liquor for consumption by him on the premises:

(1} any minor, (2} any intoxicated person, (3) any disorderly person,
(4) any person known to be a person habituated to the excessive use
of alcohol, or (5} any person, for consumption in any motor vehicle
on the premises; provided, that the sale of or providing of food or
beverages to or for a minor shall not be a violation of this sub-
section if, at the time, the person so selling or providing food or
beverages was misled by the appearance of the minor and the attending
circumstances into honestly believing that the minor was of legal age
and the person acted in good faith, and it shall be incumbent upon
the person to prove that he so acted in good faith.

{d} Within the meaning of this section the word "premises"
includes any vegsel as well as any place, with or without a structure
thereon, and the hours between which licensed premises of dispensers
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are permitted to be open for the transaction of business means the
hours during which dispensers are permitted to keep open their
premises for the sale, service, and consumption of lidquor, or any
of them.

Comment: This section is derived from section 159-4,
Revised Laws of Hawaili 1955, with minor style changes.

PART ITI. ADMINISTRATION

Section ~10. Coordinator. The governor shall appoint, with-
out regard to the provisions of chapters 3 and 4, a state intoxicating
liguor control coordinator who shall serve at the pleasure of the
governor as the state coordinator of intoxicating liguor control law,
programs, activities, and research. The coordinator shall be selected
on the basis of his training and experience in a supervisory, consulta-
tive, or administrative position related to the field of intoxicating
ligquor control. The office of state liquor control coordinator shall
bhe within the department of regulatory agencies for administrative
purposes and the coordinator shall serve in an advisory capacity to
the director of regulatory agencies on matters within the scope of
this chapter. The coordinator's salary shall be within the range
of salaries paid deputy directors of the departments of the state
government, and he shall be a member of the state employees' retire-~
ment system and shall ke included under the operations of the federal
social security program or any other state or federal employee benefit
program generally applicable to officers and employees of the State.
He may hire clerical and professional staff necessary to carry out
the duties of the coordinator, subject to chapters 3 and 4.

Comment: This section creates the office of state intoxicating
liquor control coordinator, provides for appointment and

removal by the governor, sets the qualifications and the salary
range for the coordinator, and places the office in the depart-
ment of regulatory agencies for administrative purposes. The
administrative placement recognizes the close relationship

of various aspects of intoxicating ligquor contrel to the responsi-
bilities of the department of regulatory agencies in such matters
ag consumer protection and business licensing. The title of
"coordinator® reflects the several inter-departmental concerns
about intoxicating liguor, e.g., the departments of the attorney
general, taxation, education, health, social services, planning
and economic development, transportation, and labor and industrial
relations. The coordinator is not given a set term of office

byt is made to serve at the governor's pleasure although at a
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relatively high salary in order to attract to the position
well-gqualified specialists and to provide efficient machinery
for removal from a position that is extremely sensitive.

The authorization of a staff for the coordinator contemplates
such kinds of assistants as economists, lawyers, doctors, or
statisticians.

Section -11. Duties of the coordinator, The coordinator
shall:

{1) Serve as consultant to the governor on matters relating to
intoxicating liguor,

(2) Coordinate the programs of state agencies concerned with
intoxicating liquor, including, but not limited to, the departments
of the attorney general, regulatory agencies, taxation, education,
health, social services, planning and economic development, trans-
portation, and labor and industrial relations.

(3} Coordinate the programs of the county liguor control
authorities with respect to intoxicating ligquor control laws that
are reqguired to be uniform throughout the State.

(4) Cooperate with the county liquor control authorities in
developing legislative and administrative recommendations consistent
with the purpose of this chapter and report annually to the governor
and the legislature regarding the recommendations.

(5) Conduct annual meetings of the county liguor control authori-
ties and state agencies concerned with intoxicating ligquor.

{6} Determine whether or not a recommendation shall be made for
the initial issuance of a manufacturer's or a wholesale dealer's
license.

{(7) Compile statistical data from the county liguor control
authorities and from state agencies and establish the criteria for
information to be furnished and included in the data.

Comment: The office of state intoxicating liguor control
coordinator, as described by its duties, would provide the
machinery for harmonizing statewide programs in which
intoxicating liguor is or should be an important considera-
tion such as mental health, rehabilitation of persons in
state institutions, highway safety, pure food and druy
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protection, public education, and manufacturing and overseas
trade. Without infringing upon the comprehensive police
powers of the county liguor control authorities, the func-
tions of the coordinator would bolster the autonomy of the
liguor control authorities by furnishing them a direct line
of communication to the state government which is of particu-
lar importance for a county agency responsible for administer-
ing one state law with serious implications for other state
laws. The coordinator would also implement the uniform
application of theose intoxicating liguor control laws which
are required to be uniform, be responsible forxr the annual
ligquor control authority meetings which would be expanded

to include state agencies, and collect pertinent statistical
data. The sixth listed duty, pertaining to the coordinator's
recommendation on the initial issuance of a manufacturer's

or wholesale dealer's license, would make available to the
county licensing agency information about statewide interests,
for instance economically significant factors, that would
halp the county ligquor control authorities to determine the
advigability of issuing such licenses.

Section -12. Intergovernmental cooperaticn. The executive
heads of state departments and agencies and liquor control authority
chairmen and directors shall cooperate with the coordinator in pro-
viding information requested by him for the discharge of his duties;
provided that no law with respect to confidentiality of information
shall be vioclated by this section.

Comment: This section supplies implementation for the co-
ordinator's duty to compile statistical dats with safeguards
for confidentilial records of government agencies.

Section ~13. Liguor control authorities. There shall be a
liguor control asuthority for each of the counties. The members of
each liguor control authority shall be appointed and removed by the
mayoy with the advice and consent of the legislative body of the
county. The liguor control authority shall consist of such nunber
of members and the members shall serve for such terms as prescribed
by county c¢harter or ordinance, Not more than a bare majority of
the members of the liguor control authority shall belong to the same
political party. Any vacancy shall be filled for the remainder of
the unexpired term. The members of the ligquor control authority
shall be allowed expenses, including travel expenses, necessary in
the performance of their duties but shall be allowed compensation
for services only 1f and to the extent provided by county charter or
ordinance.
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Each member shall be a citizen of the United States and shall
have resided in the county for which appointed for at least three
years immediately preceding the date of his appointment.

No person shall be a member of any liquor control authority
who during the term of his appointment is, or becomes engaged, or
is directly or indirectly interested, in any business for the manu-
facture or sale of liquor or who advocates or is or becomes a member
of, or is identified or connected with, any organization or assoccia-
tion which advocates prohibition, or who serves as an officer or
committee member of any political party organization or who is an
elected officer of the state or county government or who presents
himself as a candidate for election to any public office. The mayor
shall enforce this paragraph by causing the removal of the dis-
qualified member whenever any such disqualification appears. The
disgualifications in this paragraph are in addition to the reguire-
ments set forth in any county code of ethics.

Each member of the liguor control authority, before entering
upen the duties of his office, shall take and subscribe to an oath
or affirmation that he will faithfully perform the duties according
to law, which written oath or affirmation shall be filed with the
mayor of the county.

Comment: This section is derived from section 159-10,
Revised Laws of Hawaii 1955, but modified, in the larger
part to accommodate “"home rule" administration of the
present county liguor commissions. The counties are thus
authorized to provide by charter and ordinance for the
organization and size of their liguor control authority,
terms of office, and compensation, if any. The basic
grounds for disqualification of a member are expanded to
pre~“home rule" specifications which include disqualifica-
tion for an officer or committee member of a political party
organization; but all disqualifications are limited to the
term of office of a liguor control authority member. The
ocath of office reguirement is alsc redrafted to permit
affirmations,.

Section ~14. Duties of the liguor control authoritv. Bach
liguor control authority shall, subject to this chapter, and in the
manney prescribed by county charter and ordinance:

(1} Provide for the organization and coperation of the liguor

control authority to carry out the purpose of this chapter in con-
formity with law.
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{2) Maintain an office for the transaction of its business
during business hours.

{3) Provide for the holding of meetings and hearings including
the reguirements of the notice to be given of meetings and hearings
and the guorum and voting requirements for determination of any matter
before a meeting or hearing.

(4) Cause complete records to be kept of all of its proceedings
and acts with reference to all of its business and pertaining to all
licenses issued, suspended, and revoked, all moneys received as
license fees and otherwige, all disbursements by the liguor control
authority or under its authority, and all information required to
be kept by the coordinator; and to keep all of these records and
information in the office of the liguor control authority and to
make them open to the examination of the public.

(5) Submit a full report to the mayor on or before September 30
of each year. The report shall include an account of all activities,
business, and operations of the liguor control authority during the
preceding vear which shall be coterminous with the fiscal year of the
county, and such matters of informaticn and comment as the mayor
prescribes. The liquor control authority shall also furnish copies
of the report to the legislative body of the county, the county
diryector of finance, and such other county offices as are provided
for by law and to the coordinator.

(6) Provide for regular examination and reporting of the accounts
of the ligquor control authority by the county director of finance.

(7Y Payv weekly or oftener into the general fund of the county
all fees and other moneys collected or received by the liguor control
authority pursuant to this chapter.

(8} Cooperate with the coordinator with respect to (a} intoxi-
cating liguory control laws that are reguired to ke uniform throughout
the State, (bY development of legislative and administrative recom-
mendations consistent with the purpose of the chapter, (¢} participa-
tion in the annual meetings of the liquor control authority, and
(d} furnishing information for the compilation of statistical data.

{9} Appoint and remove a director and ilnspectors and clerical
or other assistants, all of whom shall be subject to chapters 3 and
4 and to the civil service and classification laws of the county,
praseribe their duties, and fix their compensation, and engage the
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services of experts and persons engaged in the practice of a pro-
fegssion if deemed expedient.

Comment: This section consolidates various administrative
and organizational duties of the present ligquor commissions
set forth in sections 159-~11 to 159-16, Revised Laws of
Hawaii 1955, with modifications consistent with "home rule®
and other proposedchanges in the administrative structure
of intoxicating liguor control agencies.

Section -15. Administrative procedure. Each liguor control
authority shall comply in every respect with the requirements of
chapter 6C in addition to any other administrative procedure reguire-
ments imposed by this chapter or by county charter or ordinance.

Comment: This section incorporates by reference the Hawaii
Administrative Procedure Act and at the same time permits

the addition of other procedural safeguards through the
intoxicating liguor control law and through county charter
and ordinance. It is intended that the Hawaii Administrative
Procedure Act apply to all matters, including public informa-
tion, rules, declaratory judgments on rules, declaratory
rules, contested cases, evidence, decisions and orders,
restrictions on decision-making officers, judicial review,
and appeals.

Section ~16. Payment of expenses. All expenses of the
liguor control authority, including any expenses and compensation of
its members and expenses and salaries of its emplovyees, shall be
paid in the manner provided by law out of the general fund of the
county.

Comment: This section is derived from the second sentence

of section 159-15, Revised Lawsg of Hawaiil 1955, with the word
"subordinateg” replaced by the word "employees'". The first
sentence of section 1368-15 is rearranged as item {7} of

Section -14 above.

Section -17. Jurisdiction and powers. {a) The ligquor control

authority, within its own county, shall have the sole jurisdiction,
power, authority, and discretion, subject only to this chapter and
to its county charter and ordinances that are consistent with this

chapter:
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(1) To grant, refuse, suspend, cancel and revoke any license
for the manufacture, importation, or sale of liguor.

{2) To control, supervise, and regulate the manufacture, importa-
tion, and sale of liquor.

(3) To adopt, amend, and repeal rules, not inconsistent with this
chapter, that are found appropriate for the carrying out of the purpose
and reguirements of this chapter, for the administration of the liguor
control authority, and for the conduct of the business of all licensees,
including every matter or thing required to be done or which may be
done with the approval or consent or by order or under the direction
or supervision of or as prescribed by the liguor control authority;:
which rules, when approved by the mavor and by any other office
whose approval is required by county charter or ordinance and pro-
mulgated and filed as provided in chapter 6C, shall have the force
of law.

{4) To limit the numbey of licenses of any c¢lass or kind within
the county and within any given locality of the county when in the
judgment of the liquor contrel authority the limitations are appropri-
ate for the carrying out of the purpose of this chapter.

{5} To presgscribe the nature of the proof to be furnished, the
notices to be given, and the conditions to be met or observed in case
of the issuance of a duplicate license in place of one alleged to
have been lost or destroved, including a requirement for any in-
demnity deemed appropriate to the case.

(6) To fix the hours ketween which licensed premises of any
class or classes may regularly be open for the transaction of business,
which hours shall be uniform throughout the county as to each class
respectively.

{7} To prescribe all forms to be used for fulfilling the reguire-
ments of this chapter not otherwise provided for in this chapter and
the character and manner of keeping books, records, and accounis to
be kept by licensees in any matter pertaining to their business, except
thogse matters which are sublieci to federal law or to the state liguor

tax law.

{8} To prescribe the character and extent of all advertisements,
posters, or signs which may be posted or maintained in or about any
licensed premises or which a licensee may cause to be distributed
or pubklished in connection with liguor or with his licensed premises.
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{2) To investigate violations of this chapter, through its
inspectors or otherwise, and to report violations to the prosecuting
officer for prosecution; to hear and determine complaints against
any licensee; to subpoena and examine witnesses under oath and
require the production of, and examine any of the books, papers, and
records of any licensee which may pertain to his business under
his license or which pertain or may pertain to any matter at any
hearing or investigation by or before the liquor control authority.

{10} To prescribe, by xule, the terms, conditions, and circum-
stances under which persons or any class of persons may be employed
by holders of dispensers and hotel licenses,

{11} To prescribe, by rule, the term of licenses, the total or
prorated amount and the payment of annual license fees, and the
amount of filing fees.

(b} The ligquor control authority and each member of it shall
have the same powers respecting the administering of oaths and
affirmations, compelling the attendance of witnesses, the production
of documentary evidence, the taking of testimony, and examining
witnesses as are possessed by a circuit judge at chambers.

(¢) The exercise by the liquor control authority of the power,
authority, and discretion granted by this chapter shall be final in
each case and shall not be reviewable by or appealable to any court
except as otherwise provided in this chapter or chapter 6C.

Comment: This section is derived from section 159-16,
Revised Laws of Hawaii 1955, with adijustments to accommodate
new "home rule” administrative structures; to reflect inter-
governmental differentiation of authority as in specifying
that the record-keeping prescriptions of the liguor adminis-
tration do not apply to matters within the jurisdiction of
the federal government or the state department of taxation;
to rearrange certain powers, such as placing the appointment
and hiring powers of the liguor administration within Section

-14 above dealing with administrative and organizational
duties; to accord with modern administrative technigues, such
as divesting the members of the ligquor administration of the
investigatory power now given to members of the liguor com-~
missions; and to add new powers, such as the power to regu-
late advertisements.
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Section -18. Service of subpoenas; witnesses fees; attendance
and examination; perjury. (a) Any inspector may serve any subpoena
issued by the liguor control authority.

Every witness attending or testifying at any hearing of the
liquor control authority in responge to a subpoena issued by it shall
be paid as provided for in section 222-7., If a witness is subpoenaed
by direction of the liguor control authority, his fees shall be paid
out of any funds which may be set aside for the expenses of the liguor
control authority and, if the witness is subpoenaed on behalf of any
interested party, his fee shall be paid by that party.

() If any person who is subpoenaed as a witness to attend
before the liguor control authority, or to produce any bhooks, papers,
or records called for by the process of the liguor contrcl authority,
fails or refuses to respond thereto, or refuses to answer gquestions
propounded by any member of the liguor control authority or its
counsel material to the matter pending before the liguor control
authority, the c¢ircult court of the circult within which the licensed
premises involved are situated, upon request of the liguor control
authority, may compel obedience to any process of the liguor control
authority and reguire the witness t¢ answer Questions put te him asg
aforesaid, and to punish, as a contempt of the court, any refusal to
comply therewith without good cause shown.

(c) False swearing by any witness before the liguor control
authority shall constitute perjury and be punished as such, and when-
ever the liguor control authority is satisfied that a wiitnsgs has
sworn falsely in any hearing or investigation before it, it shall
report the same to the prosecuting officer for prosecution,

Comment: This section is derived from sections 159-18 and
159-20, Revised Lawg of Hawaii 1955, combined and with minor

style changes.

Section -19. Delegation. The liguor control authority may
delegate to the director any power imposed by this chapter except
the powers to grant, refuse, suspend, and revoke licenses: to adopt,
amend, and repeal rules; to limit the number of licenses; to fix the
hours between which licensed premises may be open for the transaction
of business; and any powers with respect to hearing and determining

complaints against any licensee.
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Comment: This explicit authorization for the delegation of
powers to the director of each county’s liguor control
authority is intended to increase efficiency of day-to-day
operations and eliminate the present pattern of delayed
action for the most routine matters which must await final
action from the liguor commission. This section is drafted
in a mannery to permit each county's liguor control authority
to determine which of the delegable powers will in fact be
delegated and to prohibit the delegation of those essential
powers delegation of which would constitute abdication.

PART II¥, LICENSES AND PERMITS,
GENERAL PROVISIONS

Section -20. License required for manufacture, sale, or impor-

tation of liguor, penalty. {a) It shall be unlawful for any person,
not having a valid license, to manufacture, sell, or offer or expose
or keep for sale, any liquor, except as otherwise provided in this

chapter.

{b) Tt shall ke unlawful for any person, not having a valid
wholesale dealer's license or a valid manufacturer's {including
rectifier's) license, to import any liquor from without the State,
except as otherwise provided in this chapter.

(c) A license shall authorize the licensee to deal only with the
kind of liguor and to engage only in the class of liguor business
transactions specified in the license.

(@) violation of this section is a first degree intoxicating
liguor control law violation.

Comment: This section is derived from section 159-3, Revised
Laws of Hawali 1953, excluding the special requirements per-
taining to liguor manufactured in the State, which reguire-
ments are more appropriately placed in the new Section ~54 .,
Subsection ~20{c) 1is redrafted to accord more comprehensively
with the limitations of licenses., The penalty provision is
added.

Section -21. No license issued, when. No license shall be
issued under this chapter:
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{1) To any minor or to any person who has been convicted of a
felony and not pardoned, or to any other person not deemed by the
liguor control authority to be a fit and proper person to have a
license.

{(2) To a corporation the officers and directors of which, or any
of them, would ke disqualified under paragraph (1} of this section for
obtaining the license individually, or a stockholder of which, owning
or controlling twenty-five per cent or more of the outstanding capital
stock would be disqualified under paragraph (1) of this section from
obtaining the license individually.

(3) Unless the applicant files with the liguor control authority
a certificate signed by the director of taxation, showing the payment
in full of all state delinguent taxes, penalties, or interest,.

(4) To any applicant who has had any lidquor license revoked less
than two years previous to the date of the application for any like
or other license under this chapter.

(5) To an applicant who is, or is a relative of, an officer or
employee of any ligquor control authority or police department in the
State. For the purpose of this section, "relative" means parent,
child, brother, sister, uncle, aunt, nephew, niece, parent-in-law,
step~parent, step~child, step-brother, step-sister, half-brother,
half-sigter, husband, or wife.

Comment: This section is derived from section 159-45, Revised
Laws of Hawaii 1955, with style changes and with the addition
of a new statutory criteria for gualification for licensing

to help assure independence of licensees from the personnel

of the liquor control authorities and police departments.

Section ~-22. Licenses, classes., Licenses may be granted by
the liguor control authority as follows:

Class 1. Manufacturers' licenses. A license for the manufacture
of liguor authorizes the licensee to manufacture the ligucr specified
in the license and to sell the liguor at wheolesasle in original packages
to any person who holds a license to regell the liguor, and to sell
draught beer in any guantity to any person for private use and con-
sumption. Under this license no liguor shall be consumed on the
premises except as authorized by the liguor control authority. oOf
this ¢lass there shall be the following kinds: {a} beer: (b} wine:

{2} wine manufactured from grapes or other fruits grown in the State;
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(d) alcoheol:; {e) other specified liquor. It shall be unlawful for
any holder of a manufacturer's license to have any interest whatso-
aever in the license or licensed premises of any other licensee.

Class 2. Wholesale dealers' licenses. A license for the sale
of liquors at wholesale authorizes the licensee to import and sell
only to licensees or to others who are by law authorized to resell
but are not by law required to hold a license, the liguors specified
in the license in guantities not less than five gallons at cne time
if sold from or in bulk containers or not less than one gallon if
bottled goods. This license authorizes the licensee to sell draught
beer in guantities not less than five gallons at one time to any
person for private use and consumption. Under this license no ligquor
shall be consumed on the premises except as authorized by the ligquor
contrxol authority. Of this class there shall be the following kinds:
{8} general (includes all ligquors except alcohol); (b} beer and wine;
{c) alcohol. TIf any wholesale dealer solicits or takes any orders in
any county other than that where his place of business is located,
such orders may be filled only by shipment direct from the county in
which the wholesale dealer has his license, or by direct shipment from
outgide the State on indent orders. Nothing in this paragraph shall
prevent a wholesaler from selling liquors to post exchanges, ships
service stores, army or navy officers' clubs, or like organizations
located on army ©r navy reservations, or to any vessel other than
vegsels performing a reqular water transportation passenger service
batween any two or more ports in the State, or to aviation companies
engaged in transpacific flight operations for use on aircraft outside
the jurisdicticon of the State.

Class 3. Retail dealers' licenses. A license to sell liquors
at retail authorizes the licensee to sell the liquors specified in the
license in their original packages. Under this license no liquor
shall be consumed on the premises except as authorized by the liquor
control authority. O©f this class there shall be the following kinds:
(a) general (includes all ligquors except alcohol): (b} beer and wine;
{c} alcohol.

Class 4. Dispensers' licenses. A dispenser's license authorizes
the licensee to sell liquors specified in the license for consumption
on the premises. Under this license, the premises shall not include
any room or facility designated to be used for sleeping accommodations
for travelers or guests or any room or facility maintained for the
lodging of travelers or guests. ©Of this class there shall be the
folleowing kinds: {a) general (includes all liquors except alcohol) ;
{b} beer and wine; (¢} beer.
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Class 5. Hotel licenses. A hotel license authorizes the
licensee to sell liquors for consumption on the premises and may be
granted only to a person who is licensed to conduct a hotel business.
This license shall be general only (includes all liguors except
alcohol}.

Class ©. Club licenses. A club license authorizes the licensee
to sell ligquors to members of the club and to guests of the club
enjoying the privileges of membership, for consumption only on the
premises kept and operated by the c¢lub, and also authorizes any bona
fide club member to keep in his private locker on the club premises
a reasonable guantity of ligquor, if owned by himself, for his own
personal use and not tc be sold, and which may be consumed only on
the premises. This license shall ke general only (includes all
liquors except alcohol) and may be granted only to a club which has
been in existence for a year or longer prior to its application for
a license,

Class 7. Vessel licenses. A general license may be granted to
the owner of any vessel performing a regular water transportation
passenger service between any two or more ports in the State for the
sale of ligquors (other than alcohol) on board the vesgsel while in the
waters of the State; provided the sales are made only while the
vessel is en route, and only for consumption by passengers on board.
If the vessel has a home port in the State the license shall be
issuable in the county where the home port is situated, otherwise in
the city and county of Honolulu. If on any vessel for which no
license has been oktained under this chapter any liguor is sold or
served within three miles of the shore of any island of the State the
same shall constitute a violation of this chapter.

Class 8. Additional vessel licenses. A general license may be
granted to the owner of any vessel which does not fall within class 7
for the sale of liguor {(other than alcohol}] on board the vessel while
in any port of the State. Such sales shall be made only for consump-—
tion by passengers and their guests on board the vessel. This license
shall be issuable in each county where such sales are to be made and
the application for the license may be made by any agent representing
the owner.

Class 9. Special licenses. A special license may be granted
for the sale of ligquors specified in the license for consumption on
the premises for a pericd not to exceaed one calendar day on any
occasion and under such conditions as may be approved by the liguor
control authority. Of this class thereshall be the following kinds:

al general {includes all ligquors sxcept alcohcolly () beer and wine:
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Sections ~36 to -38, -40, and -41 do not apply to
classes 7 to 9.

A temporary license of any class and kind specified in this
section may be granted under the following conditions:

(1) The premises shall have been operated under a license of
the same class and kind issued by the liguor control authority for
a period of at least one year immediately prior to the date of filing
of the application for temporary license.

{2} The license of the same class and kind then in effect for
the premises shall be surrendered in the manner and at the time the
liguor control authority directs.

{3) The applicant for temporary license shall have filed with
the liguor control authority an application for the transfer to him
of the license of the same class and kind then in effect for the

premises.

{4) The application for temporary license shall be accompanied
by a license fee in the amount prescribed by the liguor control
authority. If the application is denied or withdrawn, the fee which
accompanied the application shall be refunded in full.

(5) A temporary license shall be for a period of not more than
sixty days. The license may be renewed at the discretion of the liquor
control authority for an additional sixty days upon payment of the
additional fee prescribed by the liquor control authority and upon
compliance with all conditions required.

(6) A temporary license is a conditional license and authorizes
the licensee to purchase liquor only by payment in currency or certified
check before or at the time of delivery of the liquor to him.

(7) Sections 31, -33, and -35 to ~41 do not apply
to any application for temporary license.

{8) Notwithstanding any other provision of law, a temporary
license may be revoked or suspended summarily at any time if the
liguor control auvthority determines that good cause for revocation
or suspension exists. Sections -80 and -81 do not apply to
temporary licenses.

Comment: This section is derived from section 159-30, Revised
Laws of Hawaiil 1955. The licenses are reclassed to eliminate
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reference to the existing Class 2 license for agents on
which a permanent moratorium was placed by legislative
action in 1965 and to add the new Class 5 license for
hotels.

Section -23. Special privileges, exclusion from license
reguirement. The following special privileges are granted notwith-
standing anything in this chapter to the contrary:

{1) Any person arriving in the State may bring with him for
private use and consumption and not for resale, any liquor not
exceeding one gallon, without securing a license.

(2} Any religious organization may import or receive into the
State sacramental wine for use in the religious rites of the religious
organization without securing a license.

{3) Any consul general, consul, or vice consul of any foreign
country may import or receive into the State, for private use and
consumption, any ligquor without securing a license.

Comment: This section is derived from section 159-32,
Revised Laws of Hawaii 1955, with some changes in style and
modernization of wording.

Section ~24. Place of business; exception; solicitors'
and representativesg' permits; fees. {a} A license issued under this
chapter authorizes the doing of the business licensed only at the
place described in the license, which shall be known as the licensed
premises, except in case of a removal with the prior written consent
of the liquor control authority indorsed on the license. No change of
premises under any issued license shall be allowed unless the doing
of business on the new premises is authorized in the same manner as
provided by this chapter for approval of any original premises; pro-
vided that the holder of any manufacturer's license or any wholesale
dealer's license issued by the ligquor control authority of any county
may, through authorized solicitors or representatives, solicit and
take orders for direct shipment for ligquor in permitted guantities
in any other county.

(b) Any person desiring to act asg the authorized solicitor or
representative of a manufacturer or wholesale dealer in any county
shall apply to the liguor control authority of the county in which
he proposes to act for a permit to act ag a solicitor or representa-
tive.
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The application for a solicitor's or representative's permit
shall state the name of the applicant; his age, residence, and place
of business; and the name and address of the manufacturer or wholesale
dealer he represents and shall be accompanied by a statement from the
manufacturer or wholesale dealer to the effect that the applicant has
been appointed as its solicitor or representative.

(c) All sales and all orders taken for liquor by any solicitor
or representative shall be subject to the rules of the liquor control
authority for the county within which the sales are made or orders
taken.

No solicitor or representative shall have, own, or control any
liguor for sale,

{d) The fees for solicitors' and representatives' permits shall
be for each license year commencing July 1 and ending on the succeed-
ing June 30, or fraction thereof, shall be renewable each July 1,
and shall be in the following amounts:

{l) A solicitor or representative of a manufacturer of or whole-
sale dealer in alcohol who solicits or takes orders, for direct
shipment, for alcchol in permitted quantities in any county in which
the manufacturer or wholesale dealer is not licensed for the sale of
alcohol, $5;

{(2) A solicitor or representative of a manufacturer of or whole-
sale dealer in beer and wine who solicits or takes orders, for direct
shipment, for beer and wine in permitted guantities in any county in
which the manufacturer or wholesale dealer is not licensed for the
sale of such ligquor, $75;

{3} A solicitor or representative of a manufacturer of other
liguor or of other liguors in addition to beer and wine, or a solicitor
or represgsentative of such wholesale general dealer, who solicits or
takes orders, for direct shipment, for such liguor in permitted guanti-
ties in any county in which the manufacturer or wholesale dealer is
not licensed for the gale of such liquor, $125,

{e} Anything in this chapter to the contrary notwithstanding,
the fees in this section shall be revised only by an act of the legis-
lature.
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Comment: This section is derived from section 159-39,
Revised Laws of Hawaii 1955, with some changes in style and
the deletion of the reguirement that an applicant for a
solicitor's or representative's permit state his nationality
because the requirement is not relevant £o the determination
of whether or not a vermit should be granted or renewed.

Section -25, Conditions of licenses. Every license issued
under this chapter shall contain the condition that it is subject to
all of the provisions of this chapter and of any other laws applicable
to the business of the licensee, whether 1in existence at the time of
the issue of the license or enacted or amended from time tc time
thereafter, and to all applicable rules of the liguor control authority
as they exist or as adopted or changed from time to time.

Comment: This section is derived from section 159-38, Revised
Laws of Hawaii 1955, with minor style changes.

Section -26. Transfer of licenses; penalty. No license
issued under this chapter shall be transferable or he transferred
within one year of its original issuance, except for good cause shown
to the satisfaction of the liquor control authority. No license
issued under this chapter shall be transferable or be transferred
except upon written application to the liguor control authority by
the proposed transferee, and after prior inspection of the premises,
reference to and report by an inspector, and a public hearing held
by the liguor control authority not less than fourteen days after one
pubklication of notice thereof, but without sending notice of the
hearing by mail to persons being the owners or lessees of real estate
situate within the vicinity of the premises and without the right to
such owners or lessees to protest the transfer of a license. Where
a license is held by a partnership, the liguor control authority may,
notwithstanding the other provisions of this section, transfer the
license upon the death or withdrawal of a member of the partnership
to any remaining partner or partners without publication of notice
and without public hearing. Except as otherwise provided in this
section, the same procedure shall be followed in regard to the trans-
fer of a license as is prescribed by this chapter for obtaining a

license, Sections -30 to ~-38 and section -40, except where
inconsistent with this section, apply to such transfers. The word
"applicant", as used in sections -30 to -38 and in section

-40, includes each such proposed transferee, and the words,
“application for a license or for the renewal of a license", as used
in sections ~-30 to -38 and in section -4{, include an applica-
tion for the transfer of & license.
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At any hearing to consider the transfer of a license, the ligquor
control authority shall consider the application and any objections
to the granting of the transfer, and hear the parties in interest.

It shall inguire into the propriety of each transfer and determine
whether the proposed transferee is a fit person to hold the license.
It may approve a transfer or refuse to approve a transfer, and the
refusal by the liquor control authority to approve a transfer shall
be final and conclusive, unless an appeal is taken as provided in

chapter 6C.

If any licensee without approval by the liquor control authority
transfers to any other person his business for which his license was
issued, either openly or under any undisclosed arrangement, where-
by any person other than the licensee comes into possession or
control of the business, or takes in any partner or associate whom the
liguor control authority may deem to be an unfit or improper person
to hold a license in his own right, the liguor control authority may
in its discretion suspend or cancel the license.

If the licensee is a corporation, a change in ownership of any
outstanding capital stock shall not be deemed a transfer of a license;
provided that in the case of a change in ownership of twenty-five
per cent or more of such stock or in the case of a change in ownership
of any number of shares of such stock which results in the transferee
becoming the owner of twenty-five per cent or more of the outstanding
capital stock, the corporate licensee shall, within five days from the
date of the transfer, notify the liguor control authority in writing.
The liguor control authority may in its discretion suspend or revoke
the license of such corporation upon its failure or refusal to so
notify the liguor control authority of the transfer. The liguor
control authority may thereupon, if it finds the transferee an unfit
or improper person to hold a license in his own right pursuant to

section -21 , in its discretion revoke the license or suspend the
license until such time as a retransfer or new transfer of such capital
stock is effected to a fit or proper person pursuant to section ~21,

but in no case may such suspension period exceed thirty days, unless
extended by the liguor control authority for good cause shown, and
the liguor control authority may order the licensee to effect such
retransfer or new transfer and notify the liguor control authority
in writing. If at the end of such suspension period or extension
thereof, a retransfer or new transfer has not been effected the
liguor control authority shall revocke the license.

If a licensee closes out the business for which the license is
held during the term for which the license was issued, ke shall within

five days from the date of closing out, give the liguor control
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authority written notice thereof and surrender his license for
cancellation.

Comment: This section is derived from section 159-41,
Revised Laws of Hawaii 1955, with minor stvle changes.

Section -27. Inspection of premises; inspectors' police powers.
Inspectors have all the powers of police officers in enforcing this
chapter and the rules adopted by the liquor centrol authority and may
without warrant visit and inspect the premises of any licensee at
any time during which the licensee is exercising the privileges
authorized by his license on the premises, including any examination
of the books and records of the licensee; provided no inspection by
an inspector ghall be made of any premises at any other time or
private dwelling occupied exclusively as such or of any hotel guest
room used for sleeping accommodations for travelers and guests except
pursuant to a search warrant as provided in chapter 255,

Comment: This section is derived from section 159-19,
Revigsed Laws of Hawaii 1955, but the right of inspection

is curtailed from the present absoclute right of any member
of the liguor commiscion or any inspector to inspect at

any time, without notice, and without a search warrant, any
part of the premises of every licensee. The redrafted sec-
tion would limit the right of inspection to inspectors,
limit the time of inspection to the time during which the
licensee is exercising his license privileges, and reduire
a search warrant for inspections at other times and for in-
spections of private dwellings and hotel guest rooms.

Section ~-28. Sales of alcohol. No alcohol shall be sold,
bartered, cr otherwise furnished by anvy perscon whether holding a
license to manufacture or sell alcohol under this chapter or not,
except to a person holding a license to resell alcohol, or to a person
holding a purchase permit from the liguor control authority to pur-
chase alcohol,

A permit to purchase alcohol may be issued by the liguor control
authority, without a fee or charge, to any person holding a license
under the laws of the State to sell poiscnous drugs, or to any person
who in the opinion of the liguor control authority reguires the use
of alcohol for a pharmaceutical or other purposes in the bona fide
treatment of patients of the person, or for rubbing, cleansing, or
ag a preservative, or for any bona fide scientific purpose, but in
no case for use for beverage purposes.
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On every sale of alcohol the seller, after first being satisfied
that the person presenting a permit is the person named in the pernit,
shall make a record on the permit and sign it showing the name of the
purchaser, the date, the guantity sold, and the purpose declared as to
the intended use by the purchaser. The seller shall also keep a
separate record of the same matters. If in any permit there is a
prescribed limit as to the quantity purchasable thereunder at any one
time or in the aggregate in any given period of time, the permit shall
not be honored beyond its terms.

The ligquor control authority may, by rules, where deemed appro-
priate, provide for the sale of alcchol upon prescriptions of duly
licensed physicians in lieu of the permit provisions of this section.

Comment: This section is derived from section 159-36,
Revised Laws of Hawaii 1955, with minor style changes.

PART IV. PROCEDURE FOR OBTAINING LICENSE

Section -~30. Prior ingpection. No license shall be granted
under this chapter unless and until the liquor control authority
has caused a thorough inspection to be made of the premises upon which
the proposed business 1is to be conducted and is satisfied as to ifts
fitness and that all other general and special conditions and proposed
methods of operation under the license are suitable for carrying on
the business in a reputable way.

Commant: This section is derived from section 159-50,
Revised Laws of Hawaiil 1955, with minor style changes.

Section -31. Public hearing. No license shall be granted
except after a public hearing held by the liguor control authority
upon notice as prescribed in this chapter; provided that sections

-36 to ~40 shall not apply to the holder of a wholesale
dealer's general license, or a retail dealer's general license or
a dispenser's general license, who applies for a different kind of
license within the class of his existing license, on the same premises,
or to the holder of a dispenser's beer and wine license who applies
for a dispenser's beer license, on the same premises, or to any
licensee whose licensed premises have been demolished and replaced
by another building on the same premises and who applies for the
same or lesser kind of liguor license previously held by him on those

premises.
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Comment: This section is derived from section 159-51,
Revised Laws of Hawaii 1955, with minor style changes.

Section -32. Application; penaltyvy for false statements.
Every application for a license or for the renewal of a license or
for the transfer of a license sgshall be in writing, signed and, except
for the renewal of a license, verified by the ocath or affirmation
of the applicant, or in the case of a corporation or unincorporated
assocliation by the proper officers thereof, or in the case of a
partnership by a majority of the general partners therecf, made
hefore any official authorized by law to administer ocaths and
affirmations, and shall be addressed to the liguor control authority,
and set forth:

{1} The full name, age, and place of residence of the applicant;
and if a copartnership the names, ages, and respective places of
residence of all the partners:; if a coporation or Jjoint stock company,
its full name and the names of its officers and directors, and the
names of all stockholders owning twenty-five per cent or more of
the outstanding capital stock;:; and if any other association of indi-
viduals, the names, ages, and respective places of residence of its
officers and the number of its members.

{2) A particular description of the place or premises where the
proposed license 1s to be exercised, so that the exact location and
aextent thereof may be clearly and definitely determined.

{3} The class and kind of license applied for.

(4) Any other matter or information pertinent to the subiect
matter which may be required by the rules of the liguor control
authority,

If any false statement is knowingly made in any application
which is verified by oath or affirmation, the applicant, and in the
case of the application being made by a corporation, association, or
club, the persons signing the application, shall be guilty of perjury,
and shall be subject to the penalties prescribed by law for that
offense. If any false statement is knowingly made in any application
which 1is not verified by oath or affirmation, the person or persons
signing the application shall be guilty of a second degree intoxi-~
cating liguor law violation.
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Comment: This section is derived from section 159-52,
Revised Laws of Hawaii 1955, with minor style changes.

Section -33. Filing fees with applications. A filing fee
in the amount established by the respective liguor control authori-
ties shall be paid with any application for an initial issuance of a
license or for a transfer of a license; provided that a filing fee
is not required with an application for a license or transfer of a
license of the following classes and kinds: (1) manufacturer of wine
from grapes or other fruits grown in the State; {2) manufacturer of
alcohol; (3) retail alcohol; (4) vessel; (5) additional vessel:
(6) special.

Where a license 1s granted, the filing fee deposited with the
application shall become part payment of the fee required for the
license. Where an application is denied or withdrawn, the filing fee
paid shall become a realization of the county.

Comment: This section is derived from section 159-53,
Revised Laws of Hawaiil 1955, with minor style changes and
deletion of reference to agents' licenses and to repealed
sections.

Section ~34. Reference to inspector. Upon the filing of
any application the director shall indorse on it the date of filing.
If no patent disgualification of the applicant or certain valid objec-
tion to the granting of the application 1is apparent initially and if
all requirements relative to the filing of the application appear to
have been complied with, the chairman of the ligquor control authority
shall refer the application to the inspector for investigation and

report.

Comment:; This section is derived from section 159-54,
Revised Laws of Hawaii 1955, with minor style changes and
accommodation to the new administrative structure of the
liguor commissions.

Section -35, Report by inspector. On every application
referred to him under section ~34 the inspector shall report in
writing to the liguor control authority and, if the application is
for & license of any c¢lass other than class 7, class 8, or class 9,
the report shall show:
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{1} A description of the premises intended to become the licensed
premises, and the equipment and surrounding conditions.

(2) If the application is made by a person who has held a prior
license for the same or any other premises within the two previous
years, a statement as to the manner in which the premises have been
operated and the business conducted under the previous license.

{3) The locality of any church, chapel, or school in the neighbor-
hood, if any.

{4) The number, position, and distance from the premises, in
respect of which a license is applied for, of any other licensed
premises in the neighborhood.

{5} The number of licenses of the same class or kind already
issued and being lawfully exercised within the county.

{(6) Whether or not in the opinion of the inspector the applicant
is a fit and proper person to have a license and the reason for the
inspector's opinion.

(7) Whether or not the applicant is for any reason disgualified
by any provision of this chapter from obtaining or exercising a
license; and whether or not he has complied with all the reguirements
of this chapter relative to the making and filing of his application.

{8) Any and all other matters and things which in the judgment
of the ingpector pertain to or affect the matter of the application
or the lissuance or the exercise of the license applied for.

A copy of the inspector's report shall he furnished the applicant
not less than forty-eight hours before any hearing is had upon the
application.

Comment: This section is derived from section 159-55,
Revised Laws of Hawaii 1955, with minor style changes and
with the addition that the inspector is required to show in
his repcort the reason for his opinion of whether or not an
applicant is a fit and proper person to have a license,

Section -36. Notice. Upon the filing of the inspector’'s
report upon any application the liguor control authority may hold a
preliminary hearing and upon preliminary hearing it may deny the
application, If no preliminary hearing is had or if the application
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is not denied upon a preliminary hearing, the liguor contreol authority
shall fix a day for the public hearing of the application, other than
an application for a class 7, class 8, or class 9 license, or an
alcohol license, and shall publish notice of the hearing at least

once in each of two consecutive weeks (two insertions) in some news-
paper published in the English language in the county having a general
circulation in the county, the date of the hearirng to be not less than
twenty-one days after the first publication. The notice shall require
that all protests or objections against the issuance or renewal of

the license applied for shall be filed with the director at or before
the time of hearing. Before making the publication the ligquor control
authority shall collect from the applicant the cost of making the
publication or require a deposit to cover the cost. Immediately upon
the fixing of a day for the public hearing of the application, other
than an application for a class 7, class 8, or class 9 license, or
any alcohol license, the applicant shall send a notice setting forth
the time and place of the hearing on the application by registered
mail, or by certified mail with the return receipt reguested, or by
certified mail with the return receipt requested and with delivery

to addressee only, to a majority of the persons who are owners or
lessees holding under recorded leases, of real estate situated within
a distance of five hundred feet from the nearest point of the premises
for which the license 1is asked to the nearest point of such real
estate, not less than twenty-one days prior to the date set for the
hearing of the application; and before the hearing the applicant shall
file with the liguor control authority an affidavit as to such mailing
of notice. Xotice by mail may be addressed to the last known address
of the person concerned or to the address as shown in the last tax
return filed by him or his agent or representative,

Comment: This section is derived from section 159-56, Revised
Laws of Hawaii 1955, with minor style changes.

Section ~37. Protests. A protest against the granting or
renewal of a license applied for may be filed with the liquor control
authority by any registered voter for the election precinct within
which the applicant proposes to estabklish or continue his business
under the license applied for, or by any person who is an owner or
lesses under a recorded lease of real estate situated within a
distance of five hundred fest from the nearest point of the premises
for which the license is asked to the nearest point of such real

estate.

Comment: This section is derived from section 159-57, Revised
Laws of Hawaii 1955, with minor style changes.
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Section -38. Hearings. Upon the day of public hearing on
an application, or any adjournment thereof, the liguor control
authority shall consider the application and any protests and cbjec—
tions to the granting thereof, and hear the parties in interest, and
shall within fifteen davs thereafter give its decision granting or
refusing the application; provided that if a majority of the regis-
tered voters authorized to protest under section -37 or a majority
of the persons authorized as owners or lessees of real estate to pro-
test under section ~37 or have filed or caused to bhe filed their
protests against the granting of the license upon the original applica-
tion therefor, or if there appears any other disqualification under
this chapter, the application shall be refused. Otherwise, the liguor
control authority may in its discretion grant or refuse the license;
may grant a license to one person in preference to another, without
reference to any priority in the order of filing of the applications;:
and may of its own motion, or on the suggestion of any member or
of the inspector, even though the inspector may have previously approved
the application, take notice of any matter or thing which in the
opinion of a majority of its members would be a sufficient objection
to the granting of a license; but if the objection is one to which
the applicant should be given a reasonable time to answer, a continu-
ance shall be granted; provided that in any case where any person
affected by such decision petitions the liquor control authority for
a rehearing of the application and on oath or affirmation alleges
facts and grounds for consideration which were not formerly presented
or considered, or any other matter of fact which in the judgment of the
liguor control authority seems sufficient to warrant a rehearing, a
rehearing shall be granted by the liguor control authority. When a
rehearing is allowed, notice of it shall be given to the applicant
and to his opponents, by publication or otherwise as the liguor control
authority directs.

Conmment: This section is derived from section 159-58, Revised
Laws of Hawaii 1955, with style changes and with additional
rights to applicants for continuances of hearings and for re~
hearings. Under existing law the ligquor commission has discre-
tion in granting a continuance to an applicant, even when an
objection to the application is one to which the applicant
should be given a reasonable time to answer and also has
discretion in granting a rehearing on the basis of facts and
grounds that were not formerly presented or considered; the
redrafted section makes such continuances and rehearings
mandatory.
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Section ~-39. Coordinator's recommendation on applications
for manufacturers' and wholesgale dealers' licenses. {a) Upon the
filing of an application for the original issue of a manufacturer's
or a wholesale dealer's license, other than alcohol, the director
shall mail & copy of the application to the coordinator for his
determination of whether or not to recommend granting of the license.

(b) On every application for a manufacturer's license or a
wholesale dealer's license referred to him under this section, the
coordinator shall, not less than one calendar week before any hearing
is had upon the application, report in writing to the liguor control
authority with a recommendation favoring or opposing granting of the
license and shall mail a copy of the report to the applicant.

{c} Every recommendation made by the coordinator under this
gsection shall relate to statewide interests and shall be supported
by facts.

(d) For the purpose of the public hearings had on applications
for manufacturers' licenses and wholesale dealers' licenses, other
than alcohol, the coordinator shall be a party in interest.

(e} The lidquor control authority shall consider the recommenda-
tion of the coordinator in arriving at its decision to grant or
refuse an application for a manufacturer's license or a wholesale
dealer's license, other than alcohol, but a decision to grant or
refuse such a license shall not be reviewable or appealable on the
grounds alone that the decision is not consistent with, or is con-
trary to, the recommendation of the coordinator.

Comment: This is a new section setting forth the procedures,
appliicability, and the weight of one of the functions ascribed
to the new office of state intoxicating liguor control co-
ordinator. Statewide interests affected by manufacturers'

and wholesale dealers' licenses would include such matters

as the state liguor tax, economic development, economic
planning, foreign and interstate trade, the foreign trade
zone, and the like.

Section -40. Further application. If any applicant for a
license has at any time been refused a license on the ground that
he is not a fit person to hold a license, no application by him shall
be considered for one year after the refusal or one year after the
last refusal if there have been more than one refusal. If an appli-
cation is refused because a sufficient number of protests have been
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filed and sustained as provided in section ~38, no other applica-
tion shall be considered for the same person for the same premises
within one year after the refusal. In any other case where an appli-
cation is refused, no other application by the same person for the
same premises shall be considered within a period of ninety days
after the refusal.

Comment: This section is derived from section 159-59, Revised
Laws of Hawaii 1955, with minor style changes.

Section -41. Renewals. Other than for good cause the
renewal of an existing license shall be granted upon the filing of
an application and the payment of applicable fees.

Comment: This section is derived from section 159-60,
Revised lLaws of Hawalii 1955, with the addition of the
reguirement of fees for license renewals.

Section ~42. Reduction or increase in area of licensed
premises. The liquor control authority may, in its discretion, permit
the reduction or the increase in the area of the licensed premises
of any licensee. Whenever any reduction or increase 1s permitted,
an appropriate endorsement shall be made upon the license.

Comment: This section is derived from section 159-61,
Revised Laws of Hawail 1955, with minor style changes.

PART V. DUTIES OF AND SUPERVISION OVER LICENSEER

Section ~50, Posting of license. Every license issued and
in effect under this chapter shall at all times be conspicuocusly
posted and exposed to view, convenient for inspection, on the licensed
premises.

Comment: This section is derived from section 159-70,
Revised Laws of Hawaii 1935, with deletion of the state-
ment that failure to comply may result in license suspension
or revocation. Since the violation by a licensee of any
provision of the intoxicating liguor control law is grounds
for license suspension or revocation or for the imposition
of a reprimand or fine, the deleted sentence is unnecessary,
in addition to being not guite accurate.
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Section ~51. Condition of premises. All premises licensed
or proposed to be licensed shall be constructed, arranged, furnished,
equipped, maintained, and operated in the manner prescribed by the
liguor control authority.

Comment: This section is derived from section 159-71,
Revised Laws of Hawaii 1955, with minor style changes.

Section ~52. Unauthorized liguor. No licensee shall have
or keep any ligucr for sale or consumption on or in connection with
his licensed premises except as authorized by his license and by rule
of the liguor control authority. Any unauthorized ligquor found on
licensed premises shall be subject to summary seizure and may be
condemned, forfeited, and disposed of as provided in sections -97
to ~104.

Comment: This section is derived from section 159-40,
Revised Laws of Hawaii 1955, with style changes and with
authorization for the liguor contrel authority to provide
by rule for the personal possession of ligquor by hotel
resident managers and hotel guests and for the sale and
delivery of liguor by the bottle by holders of retail
dealers' licenses to hotel resident managers and hotel
guests.

Section -53. Labels on ligquor containers; penalty. Every
person manufacturing any liguor for sale under this chapter shall
securely and permanently attach to every container thereof, as
the same is manufactured, a label stating the name of the manufacturer
or, in lieu thereof, if he does business under another name, stating
the other name and stating the kind and guantity of liguor contained
therein. Every container containing liquor for sale by any person
holding a wholesale or retail license shall have securely and perma-
nently attached to it such a label. In addition to the foregoing
reguirements, all such labels shall conform in all respects to the
then existing federal laws and regulations regarding such labels.

Refore attaching any label containing the name by which the
manufacturer does business, in lieu of the manufacturer's name, the
manufacturer shall first register the business name under chapter 204.
The manufacturer shall furnish to the liquor control authority
written confirmation of the registration and such other information
as may be deemed necessary or appropriate by the liquor control
authority to enable it to establish and maintain records to properly
identify the manufacturer, its name or names by which it does business,
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and the liguor manufactured. The records so established and main-
tained shall be available for pubklic inspection.

Violation of this section is a second degree intoxicating ligquor
control law wviolation.

Comment: This section is derived from section 159-73,
Revised Laws of Hawaii 1955, with minor style changes and
with the addition of a specific c¢riminal penalty provision.

Section -54, Requirements for labeling, designating, or
selling certain liguor:; penalty. (a) No person shall label, designate,
or sell any liguor using the word "Hawaii', "Hawaiian", or "Alocha

State" unless the liquor is wholly manufactured in the State.

(b) No person shall label, designate, or sell any rum using
the words "Hawaii Rum", or "Hawaiian Rum" unless the rum shall have
been aged for at least two years from the date of distillation.

{c} Violation of this section is a second degree intoxicating
liguor control law violation.

Comment: This section is derived from the third and fourth
paragraphs of section 159-3, Revised Laws of Hawaii 1955,
with style changes, the addition of a specific criminal
penalty provision, and removal into part V where it logically
follows other labeling regquirements.

Section -55, Analvses; penalty. Whenever the liguor control
authority or an inspector has reason to believe or suspect, on com-
plaint or otherwise, that any liguor being manufactured or which is
possessed or kept for sale by any licensee is or may be impure or
adulterated or otherwise not conformable to any lawful regquirement
as provided in section -4, the liguor control authority or
inspector or other person authorized in writing by the liguor ccntrol
authority or by the inspector may secure a sample thereof for analysis,
Upon the sample being obtained, as though by cstensible purchase or
otherwise, the person procuring the sample shall immediately disclose
to the licensee hig office or authority and purpose, and in case the
procurer is a person other than the inspector he shall then deliver to
the licensee a copy of the written order for the procurement of the
sample. The bottle or other container containing the sample shall
then immediately be sealed by the procurer thereof before being taken
from the premises of the licensee and the licensee may also attach his
seal to the bottle or other container containing the sample.
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The inspector shall cause the sample so obtained to be immedi-
ately delivered with the seal or seals unbroken to the food commis~-
sioner or analyst or some other competent analyst employed by the
liguor control authority who shall make an analysis of the liquor
and shall send a certified report of the analysis to the inspector,
who shall immediately file the report with the director.

If the sample analyzed is found pure and unadulterated and con-
formable with all legal requirements for the liquor as provided in
section ~4, the certificate referred to in the preceding paragraph
shall so state, and the liquor control authority shall pay to the
licensee a sum equal to the value of the sample, and if requested by
the licensee the director shall furnish him a copy of the analysis,.

If the certificate of analysis shows the sample to be impure or
adulterated or contrary to any legal requirement as provided in
section -4, the licensee shall be prosecuted for manufacturing or
selling forbidden liguor in violation of section -4,

Comment: This section ig derived from section 15%-74,
Revised Laws of Hawaili 1955, with style changes; deletion
of the authorization of ligquor commission members to take
samples of liquor from licensees for the purposes of having
analyses made; clarification that the analyses provisions
relate to the manufacture, as well as the sale, of liguor
that does not meet guality standards; and ¢ross reference
to section -4, dealing with the standards for quality of
liguor and criminal penalties.

Section ~-56. Tampering with samples; penalty. No person
shall tamper with any sample of liquor taken for analysis under
section ~-535. Violation of thig section is a first degree intoxi-

cating liquor control law viplation.

Comment: This section is derived from section 159-75, Revised
Laws of Hawaii 1955, with style changes and conformity with
the criminal penalty scheme.

Section -57. Refusal of samples (penalty). No licensee sghall
refuse to deliver or accede to the taking of any sample of liguor for
analysis upon disclosure of the procurer's authority as provided by
section -55, {vViolation of this section is a second degree intoxi-
cating liquor control law violation.)
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Comment: This section is derived from section 159-76,
Revised Laws of Hawaii 1955, with style changes. The
criminal penalty provision is bracketed because under
existing law violation of this section is not subject to
the standard penalty scale of §1,000 and one year or $500
and six months but to a special penalty of a $500 fine.
Since this section applies only to licensees who are, in
any event, subject to the imposition of a $500 administra-
tive fine, it is questionable if the additional criminal
penalty should be provided and if so, if it should be a
special penalty or a fine only.

Section -58. Prohibitions. At no time under any circum=-
stances shall any licensee:

(1) Sell or deliver any liguor or furnish any ligquor on the
licensed premises on election days during the hours election booths
are open for voting.

(2) Sell or furnish any liquor to (a) any minor, (b) an intoxi-
cated person, (c) any person known to the licensee to be a person
habituated to the excessive use of alcohol, or {d) any person for
consumption in any motor vehicle on the licensed premises; provided
that the sale of liguor to a minor shall not be z viclation of this
paragraph if, in making the sale to a minor the licensee was misled
by the appearance of the minor and the attending circumstances into
honestly believing that the minor was of legal age and the licensee
acted in good faith, and it shall be incumbent upon the licensee to
prove that he so acted in good faith.

(3) Permit the consumption of liquor on the licensed premises or
on any premises connected with the licensed premises, whether purchased
on the licensed premises or not, except as authorized by the terms of

the license,

(4) Permit any liquor to be sold or served by any minor upon any
licensed premises {, except in such individually specified licensed
establishments found to be otherwise suitable by the liguor control
authority in which an approved program of job training and employment
for dining room waiters and waitresses is being conducted in coopera-
tion with the University of Hawaii, or the state community college
system, or a federally sponsored manpower development and training
program, under arrangements which ensure proper control and super-
vigion of emplovees).
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{5) Knowingly permit any intoxicated person or disorderly person
to be or remain in or on the licensed premises.

(6) Fail immediately to prevent or suppress any violent, quarrel-
some, disorderly, lewd, immoral, or unlawful conduct of any person
on the licensed premises.

(7} Sell any draught beer unless upon the faucet, spigot, or
outlet wherefrom the beer is drawn there is attached a clear and
legible notice, placard, or marker which states in the English
language the name or brand adopted by the manufacturer of the draught
beer, so situated as to be clearly legible for a distance of at least
ten feet from such spigot, faucet, or outlet, to a purchaser with
normal vision.

Comment: This section is derived from section 159-77,

Revised Laws of Hawaii 1955, with style changes. The re-
drafted section limits the prohibitions to restrictions on,
and requirements relating to, the business, conduct, and

acts of licensees, in accord with the title of part Vv,

"Duties of and Supervision over Licensees". Prohibitions

in the existing section that apply to persons other than
licensees are replaced in part I, dealing with general pro-
visions. The existing prohibition against sales and delivery
of liguor on Sundays is deleted. It presently authorizes the
liguor commissions to provide by rule for clubs and dispensers
to sell liquor and also for delivery of draught beer., No
valid rationale is apparent for the unequal treatment of
licensees, with an absolute Sunday "blue law" applying only
to certain sales and deliveries. In addition to the business
hardships for the affected licensees, the Sunday prohibitions
may actually operate to thwart the goal of moderate consump-
tion by encouraging drinking at bars rather than in the social
atmosphere of a home. The prohibition against sales and
deliveries during voting hours is clarified to include the
furnishing of liquor on licensed premises, and that prohibi-
tion is maintained in the interest of preserving the integrity
of the election process. The bracketed portion of item (4)
would be superfluous if the legal minimum drinking age is
reduced to 18.

Section -59. Certain forms of payment prohibited; penalty.
No licensee shall receive from a person in payment or as a considera-
tion for liquor sold or furnished to the person any wearing apparel,
tools, implements of trade or husbandry, household goods, Ffurniture,
or provisions, either by way of sale or barter, directly or indirectly,
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or receive from any person any such article in pawn or pledge for
ligquor.

Viclation of this section is a second degree intoxicating liguor
control law vigclation.

Comment: This section is derived from section 159-80,
Revised Laws of Hawail 1955, with minor style changes and
conformity with the criminal penalty scheme.

Section ~60. No action for debt. No person except a licensed
manufacturer or licensed wholesale or retail dealer or his heirs,
executors, administrators, trustees, or assigns with respect to sales
regularly made under his license shall recover by any process of law
any debt or demand on account cof the sale on credit of any liguor,
nor on any note or like obligation given in payment for liguor;
provided that nothing in this section shall be construed to prevent
the holder of a club license from permitting checks cor statements for
liguor to be signed by members or by bona fide guests enjoying the
privileges of membership and charged to the account of the members or
guests in accordance with club by-laws; or to prevent the holder of a
hotel license from permitting checks or statements for liquor to be
signed by registered guests of the hotel and charged to the accounts
of the guests; or to prevent the extension of credit by the holder
of a retail deazler's, dispenser's, hotel, or club license to the
holder of a credit card which authorizes the person holding the card
to charge goods or credits.

Comment: This section is derived from section 159-81,
Revised Lawg of Hawaii 1955, with the additional recogni-
tion of the common business practices used by clubs and
hotels in billing their members and guests and of the wide~
spread use of credit cards.

Section -61. Pavment of ligquor tax to be made. Whenever
liguor is purchased by the holder of a retail dealer's, dispenser's,
hotel, club, or vessel license from the holder of a manufacturer's or
wholesale dealer's license, the amount added to the price on account
of the tax imposed by chapter 124, as provided by section 124-5, shall
be paid by the purchaser within twenty days after the end of the month
in which each purchase has been made. On the failure to make any such
payment within such time the liquor control authority may in its dis-
cretion suspend the license of the purchaser for a period of not more
than ten days for the first failure and not more than twenty days for
any subsgeguent failure.
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The holder of a manufacturer's or wholesale dealer’s license
shall report the failure of a purchaser to comply with this section
to the liguor control authority of the county in which the purchaser
holds a license, in order that the suspensions provided by this sec-
tion may be enforced. Any holder of a manufacturer's or wholesale
dealer's license who fails to make such report may likewise be subject
to the suspensions hereinabove provided.

Comment: This section ig derived from section 159-82,
Revised Laws of Hawaii 1955, with minor style changes.

Section ~62. Advertising; premiums, gifts, etc. (a} The
liguor control authority shall by rule prescribe the character and
extent of all advertisements, posters, and signs be posted or main-
tained by a licensee in or about his licensed premises which may or
which a licensee way cause to be distributed or published in connec-
tion with liguor or with his licensed premises; provided that in
promulgating rules to implement this section, the ligquor control
authority shall be guided by, and its rules shall not conflict with,
the regulations of the Internal Revenue Service for the purpose of
carrying out 27 U.S.C.A. 205(f) of the Federal Alcohol Administration
Act; and provided the word "saloon" shall not be used in any advertise-
ment, poster, or sign to describe the liquor business or the licensed
premises of any licensee,

{(b) No licensee shall, directly or indirectly, or through any
subsidiary or affiliate, give any premium or free goods of liguor or
other merchandise in connection with the sale of any liguor or give
any premium or free goods of liguor in connection with the sale of
other merchandise.

Comment: This section is derived from section 159-44 and the
second paragraph of section 159-84, Revised Laws of Hawaii 1955,
with style changes. The section relates entirely to regula-
tion of licensees, and the prohibition against offering or
giving liquor as a prize is removed to part I, General Provi-
sions., The advertising provisions are extended to make
advertising regulation by the liguor control asuthority
mandatory instead of a mere grant of authority to the liquor
commission under existing law; and to include distribution

and publishing of advertising by the licensee as well as
advertisements in or akout the licensed premises. Guidelines
are provided for the rules relating to advertising by reference
to the advertising provisions of the Federal Alcohol Adminis~
tration Act,
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Section ~-63. Sham operations under club license; supervision.
Whenevey the liguor control authority is of the copinion that any
holder of a club license is not conducting the business under the
club license in gocod faith, or that the club premises are not con-
tinuously kept suitably arranged, furnished, equipped, and actually
and reputably operated as a club, or that the apparent or claimed
manner of operation of the club as such is only nominal or pretended
or amounts to a sham or subterfuge under which ligquor is being sold
as the principal object of the club, the license may be summarily
suspended pending a hearing why it should not be revoked.

Comment: This section is derived from section 159-33,
Revised Laws of Hawaii 1955, with minor style changes.

This section is the first of four sections dealing with
certain classes of licenses in contrast to the preceding
sections in ®his part dealing with all classes of licenses.

Section -64. Special conditions, club licenses. No ligquor
shall be s¢ld under a club license to any person not a bona fide
member of the ¢lub nor a bona fide guest of the club enjoying the
privilege of membership, but a member or a guest enjoying the privileges
of membership may purchase liquor for consumption on the premises by
its own bona fide guests. No guest of a member or of a guest enjoy-
ing the privileges of membership shall purchase or be permitted to
purchase ligquor on the premises.

The liguor control authority may by regulations reguire the keep-
ing and posting of lists of the members of a club and the keeping and
production of records as to membership and the registraticon of guests.

No liguor shall be so0ld or kept for sale at any club except by
the club itself pursuant to its license. If any liguor is sold or
kept on the club premises for sale or barter by any member, employee,
or person other than the club itself, the club shall be deemed to be
selling without a license whether it holds its own license or not.

Comment: This section iz derived from section 159-34,
Revised Laws of Hawaii 1955, with minor stvle changes.

Section ~65. Special conditions, retail dealers' licenses.
If the premises for which a retail dealer's license is issued are not
used exclusively for the sale of the liquors specified in the license,
then a space upon the premises shall be set aside specially for the
gale of such liguors.
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Comment: Thig section is derived from section 159-35,
Revised Laws of Hawaii 1955, with minor style changes.

Section -66. Special conditions, manufacturers® and whole-
sale dealers'® licenses. No person holding a manufacturer’'s license
or a wholesale dealer‘s license shall:

(1) Own, hold, ér be or bhecome interested in or connected with
the liguor business of any other licensee who is authorized to sell
liguor for consumption on his premises,

{2) Control, employ, manage, or financially assist in any
manneyry any other licensee who is authorized to sell liguor for con-
sumption on his premises.

{3} Hold any interest in any premises on which liguor is sold
for consumption on the premises unless the holding of such interest
is permitted under regulations of the ligquor control authority or a
statement thereof has been filed with the liquor control authority
and has not been disapproved by it.

{4) Sell any ligquor at wholesale prices without invoicing the
vendee's license number, except where the vendee, although authorized
to resell, is not required by law to hold a license, in which case
the invoice shall fully indicate the vendee's identity.

This section shall not be held to prohibit the granting of the
credits ordinarily extended with respect to the sale of liguors by
a person holding a manufacturer's or a wholesale dealer's license.

Comment: This section is derived from section 159-42,
Revised Laws of Hawaii 1955, with minor style chanhges.

Section -67. Entry for inspection of premises; penalty.
(a) Every inspector and any police officer may, without warrant,
at any time during which the licensee ig exercising the privileges
authorized by his license on the premises, enter any licensed premises
and inspect themand any part of them, including any examination of the
hooks and records of the licensee, to ascertain whether or not all
conditions of the licénse and this chapter are being complied with: pro-
vided no such inspection shalil be made of any premises at any other
time or of any private dwelling occupied exclusively as such or of
any hotel guest room used for sleeping accommodations for travelers
and guests except pursuant to a search warrant as prévided in chapter

255. | o -
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(b} No licensee nor any of his employees shall hinder, obstruct,
or prevent an inspector or a police officer or any person called by
an inspector or police officer to his aid from entering the licensed
premises as provided in subsection {a) nor shall any licensee or any
of his emplovees or any other person oppose, obstruct, or molest
an inspector or police officer in the performance of his duties as
provided in subsection (a).

(c) Whenever an inspector or police officer, having demanded
admittance into any licensed premises as provided in subsection
{a) and having declared his name and office, is not admitted by
the licensee or the person in charge of the premises, the inspector
or police officer may forcibly break into and enter the premises,

{d) Viclation of this section ig a first degree intoxicating
liguor contrel law violation.

Comment: This section is derived from section 159-78,
Revised Laws of Hawaii 1955, with the rights of entry and
inspection modified in the same manner as noted in the
comment to Section ~-27.

Section ~68. Arrest. Any inspector or police officer who
observes any violation by any person of this chapter or of any rule
or regulation of the liguor control authority, shall forthwith arrest
the person without a warrant. Whenever any violation of this chapter
or of the regulations of the liquor control authority occurs in the
presence of any licensee, or any ingpector or police officer, upon
request of the licensee the inspector or police officer may assist
the licensee in arresting any patron for the violation.

Comment: This section is derived from section 159-79,
Revised Lawsg of Hawall 19553, with minor style changes.

Section ~69. Exclusion of intoxicated person from premises;
penalty. Every intoxicated person who enters any premises licensed
for the sale of liguor, or remains there after having been requested
by the licensee oy any person in his employ to leave the premises,
shall be gullty of a second degree intoxicating liguor control law
vioclation.

Comment: This section is derived from section 139-83,
Revised Laws of Hawaii 1953, with minor style changes,.
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PART VI. REVOCATION AND CANCELLATION OF LICENSE

Section ~-80. Revocation or suspension of license; penalty,
reprimand; hearing. The liquor control authority may revoke any
licenge at any time issued, or suspend the right of the licensee to
use his license, or assess and collect a penalty or reprimand the
licensee, either for the vioclation of any condition of the license
or of this chapter or of any applicable rule or regulation, or upon
the conviction at law of the licensese of any violation of this
chapter or of any other law relative to his license ¢r the proper
exercise thereof, or of any vioclation of law in any other respeact
on account whereof the liguor control autherity may deem him to be
an unfit or improper person to hold a license.

In every case where it is proposed to revoke or suspend the
exercise of any license or assess and collect a penalty for any cause
other than a conviction at law of the licensee as above specified,
the licensee shall be entitled to notice and hearing in conformity
with chapter 6C, the notice to be given at least five days before
the hearing, except that any special license shall be subject to
summary revocation for any violation of or evidence of intent to
violate the proper exercise thereof, without hearing before ths
liguor control authority: provided that the exercise of a license
shall in no case be suspended or revoked for any violation (other
than a conviction at law of the licensee as above specified) based
upon the personal observation of any inspector, unless written notice
of the violation charged to have occurred shall have been given to
the licensee within ten days after the alleged violation occurred,
and the licensee shall have been given a hearing upon the charge not
more than ten nor less than five days after the giving of notice of
the alleged violation.

At the hearing, before final action is taken by the liguor control
authority, the licensee shall be entitled to be heard in person or
through counsel and shall be given a full and fair opportunity to
present any facts showing that the alleged cause or causes for the
proposed action do not exist, or any reasons why no penalty should be
imposed. The testimony taken at the hearing shall be under oath and
recorded stencgraphically, or by machine, but the parties shall not
be bound by the strict rules of evidence; certified copies of any
transcript and of any other record made of or at the hearing shall be
furnished to the licensee upon his reguest and at his expense.

Any order cf revocation or suspension or reprimand imposed by
the liguor control authority upon the licensee shall be in addition

to any penalty that might be imposed upon the licensee upon his
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conviction at law for any violation of this chapter. ©No licensee
shall be subject to both the penalty assessed and collected by the
ligquor control authority and to revocation or suspension of license.
The amount of penalty assessed and collected by the liguor control
authority from any licensee for any particular offense shall not
exceed the sum of $300.

Whenever the service of any order or notice shall be reguired
by this section the service shall be made in the following manner:
by serving a certified copy of the notice or order upon the helder
of the license wherever he may be found in the circuit wherein he is
licensed, or, if he cannot be found after diligent search, by leaving
a certified copy thereof at his dwelling house or usual place of akode
with some person of suitable age and discretion residing therein; and
if the holder of the license cannot be found after diligent search,
and service cannot be made, then service may be made by posting a
certified copy of the notice or order in a conspicuous place on the
licensed premises and depositing ancther certified copy thereof in
the registered mail of the United States post office, postage prepaid,
addressed to the holder of the license at his last known residence
address; provided that in the case of a licensed corporation or un-~
incorporated association service may be made upon any officer thereof.

Comment: This section is derived from section 159-90,
Revised Laws of Hawaiil 1955, with minor style changes and
with deletion of the provision authorizing a reprimand,
penalty, or license suspension or revocation "for any other
cause deemed sufficient by the commission". In view of the
vast discretionary powers vested in the liquor commissions
generally, there is no need for such an open-ended ground
for a commission to impose administrative penalties.

Section -81. Appeals. Any licensee aggrieved by any order
assessing, or providing for the collection of, a penalty or by any
order suspending or revoking any license may appeal from the order
in the manner provided in chapter €C to the circuit court of the
circuit in which the liguor control authority making the order has

Jurisdiction. (The hearing in the circuit court shzll be de novo
and the judgment of the court shall be subject to review by the
supreme court.) (The hearing in the circuit court shall be conducted

without a jury, shall be confined to the designated record on appeal,
ard shall be subject to review by the supreme court.
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Comment: This section is derived from section 159-91, Revised
Laws of Hawaii 1855, with the first bracketed section con-
tinuing the existing system of judicial review by trial de
novo, a proceeding which has the characteristics of an T
original hearing and requires the exercise of the court's
Judgment not only on guestions of law but on the merits

as well. The second bracketed section is an alternative to
the first and provides for judicial review by certiorari which
confines the court's review to the record and restricts its
consideration to the gquestion of whether or not the adijudica-
tory body of the liguor control authority in reaching its
determination acted within the law. With a new administra-
tive structure in the counties to achieve the due process
furnished by separation of powers, or at least separation

of functions, there is more reason to consider the advantages
of review by certiorari. 1In either case, the review process
is governed by chapter 6C, Revised Laws of Hawaii 1955.

Section -82. Reports to prosecuting officers. When the
revocation or suspensiocn of any license is by reason of any violation
of law, the ligquor control authority shall report the facts to the
prosecuting officer for prosecution.

Comment: This section is derived from section 159-92,
Revised Laws of Hawaiil 1955, with minor style changes.

Section ~83, Forfeiture of fee paid. When any license is
revoked and cancelled by the liguor contrel authority the fee paid
for the license shall be forfeited to the county as respects the
unexpired portion of the fee paid for the license.

Comment: This section is derived from section 159-63,
Rewvised Laws of Hawaili 1955, with minor style changes.

Section -84, Bankruptcy, insclvency, death. If a licensee
becomes 2z legally adjudicated bankrupt, or makes an assignment for
the benefit of his c¢reditors, or dies, before the expiration of the
term of his license, his trustee in bankruptcy, assignee, executor,
or administrator, as the case may be, may, with the consent of the
liguer control authority, continue to exercise the license for the
purpose of closing the affairs of the estate; but if not so continued
within forty-five days the liguocr control authority shall cancel the
license.
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Comment: This section is derived from section 159-94,
Revised Laws of Hawaii 1955, with minor style changes.

Section ~85. <Cancellation. If the use of the premises
covered by any license becomes lost to the licensee by reason of
being sold under foreclosure proceedings, or a ¢ivil execution, or
other legal process, or for any other causge, which forces a cessation
of the business of the licensee on the premises under the license,
other than by a revocation or suspension of his license, and no proper
permission is obtained by the licensee to continue his business under
the license at some other place, the liguor control authority shall
cancel the license.

Comment: This section is derived from section 159-95,
Revised Laws of Hawail 1955, with minor stvle changes.

Section -86. When sale without license authorized. when a
license is revoked or cancelled, the licensee may with the permission
of and upon the conditions set by the ligquor control authority sell
intoxicating liguors then in his possession within sixty days, or
within such additional time allowed by the liguor control authority,
unless under this chapter the liguors are seized or forfeited.

Any bank, trust company, or financial institution owning or
possessing intoxicating liguor which was acquired in the ordinary
course of its business, may sell the intoxicating liguor with the
permission of and upon conditions set by the liguor control authority.

Any person acting as administrator, executor, or guardian of a
licensee's estate or any receliver, assignee for benefit of creditors
or trustee in bankruptcy of a licensees may sell the stock of intoxi-
cating ligueor with the permission of and upon conditions sest by the
liguor control authority, except as otherwise provided in this
chapter.

Any ilnsurance company, Or any common ¢arrier acting as an insurer
for losses to persons shipping intoxicating liguor, may take posss
sion of and sell the intoxicating liguor, the containers of which
been damaged by fire or otherwise, with the permission of and upon
conditions set by the liguor control authority.
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upon conditions set by the liguor control authority.

Comment: This section is derived from sectign 159-96,
Revised Laws of Hawaii 1955, with minor style changes.

PART VII. GENERAIL VIOLATIONS, PENALTIES,
AND PROSECUTTIOQNS

Section -390, Manufacture or sale without license; penalty.
No person, acting in person or by or through any agent or employee,
shall manufacture, sell, or offer or expose or keep for sale any
liguor, either directly or indirectly or upon any pretense, or by
any subterfuge, except as authorized by this chapter. Viclation
of this section is a first degree intoxicating liquor control law
violation.

Comment: This section is derived from section 159-1G0,
Revised Laws of Hawaii 1955, with style changes.

Section -91. Other viclations:; penalty. Any perscn who
violates this chapter oy any rule or regulation in effect by authority
of this chapter, whether or not a penalty is referred to in connection
with the violation, and for which viclation no penalty is specifically
prescyibed, shall be guilty of a second degree intoxicating liguor
control law violation.

Comment: This section is derived from section 159-101,

Revised Laws of Hawaii 1955, with style changes and with

the removal of specific violations into the new Section
-5 .

Section ~92, Penalty schedule, degrees. (a) Any person
convicted of a first degree intoxicating liqueor control law viclation
prescrikbed in this chapter shall be fined not more than $1,000 or
imprisoned not more than one year, or both.

{b) any person convicted of a second degree intoxicating liguor
control law violation prescribed in this chapter shall be fined not
more than $500 or imprisoned not more than six months, or both.

Comment: This section maintains the existing range of penalties.
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Section -93. Attorneys for the liguor control authorities.
The county legal officer assigned in each county to the liguor control
authority shall be the legal adviser of the ligquor control authority
and the county prosecutor shall prosecute and defend every action and
proceeding involving matters under its jurisdiction and shall prose-
cute every violation of this chapter and every suit for the condemna-
tion of property or ligquor seized under this chapter and also prose-
cute or defend every other suit or proceeding which may arise in
connection with such seizure.

Comment: This section is derived from section 159-102,
Revised Laws of Hawaii 1955, with style changes and with
implementztion of the "home-rule" concept by leaving the
assignment of county legal officers to the liguor control
authorities to county law.

Section -94 ., Attornevs for inspectors and employees of the
liguor control authorities. Whenever any inspector or other employvee
of the liguor control authority is prosecuted for any crime or sued
in any civil cause for acts done in the performance of his duty as
an inspector or employee, he shall be represented and defended (1) in
any such criminal proceeding by an attorney to be employed and paid
by the liguor control authority and (2) in any such civil cause by
the county legal officer assigned in the county to the lidquor control
authority which the inspector or employee is serving.

Comment: This section is derived from section 159-102.01,
Revised Laws of Hawaii 1955, with style changes and changes
to be consistent with fthe preceding section.

Section -85, Determination whether acts done in performance
of duty. The determination of whether the acts of an inspector or

other employee of the liquor control authority, when he is being
prosecuted or sued, were done in the performance of hisg duty, so as
to entitle him to be represented and defended by an attorney provided
for in section -%4 shall be made by the liguoxy control authority
after consultation with the county legal officer assigned tc¢ the
liguor control authority, who may make a recommendation to the liguor
control authority in respect thereof if he so desires, and such
deteymination shall be conclusive for that purpose only.

Comment: This section 1z derived from section 159-102.02,
Revised Laws of Hawaiil 1955, with style changes and accom-
modation to the "home-rule” assignment of attornevs to the

liguor control aubthorities.
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Section ~-36. Prosecutions not to exclude other remedies
affecting license or goods. The provisions in this chapter for the
imposition upon any licensee of the penalties by fine or imprison-
ment for any violation of this chapter or of any rule or regulation
made under this chapter having the force of law shall be in addition
to and independent of any other right of the liquor control authority
under this chapter to effect a suspension or revocation of the
license of the licensee or to reprimand or impose a fine on the
licensee and shall also be in addition to and independent of any
proceeding to effect the forfeiture of any liquor or other property
belonging to the licensee as provided for by this chapter.

comment: This section is derived from section 159-103,
Revised Laws of Hawaii 1955, with minor style changes and
updating by inclusion of reference to the existing authority
of the liguor commission to administer reprimands and fines
as well as license suspensions and revocations.

Note: The remaining sections, -97 to ~-104, follow
sequentially sections 159-104 to 159-111, Revised Laws of
Hawaii 1955, with no changes except for modernization and
consistency of form, style, and terminclogy.

Section -97. Presumptive evidence. In any prosecution under
this chapter, the fact that any person engaged in any kind of business
holds a license from the government of the United States in the name
of himself or any other person to manufacture or sell intoxicating
liguors or that he has or keeps in or about his place of business
a receipt or a stamp showing payment of a special tax levied underxr
the laws of the United States upon the business of manufacturing or
selling intoxicating liguors shall be deemed competent evidence that
the person is manufacturing or selling the liguors or is keeping them
for sale.

Section ~98. Search warrants; seizure. If any person makes
complaint, supported by oath or affirmation, before any magistrate
or judge, setting forth facts sufficient to show probable cause that
any liguor is being manufactured or kept or deposited for sale or
distribution contrary to law within his jurisdiction in any house,
premises, or place, or that any such liquor is lodged or contained
in any vehicle for transportation by land, water, or air, the magis-
trate or judge shall issue a warrant, directed to any sheriff, chief
of police, or police officer, commanding him to search the premises,
place, or vehicle described in the complaint. If any intoxicating
liguor is found therein under circumstances warranting the belief of

293



INTOXICATING LIQUOR LAWS IN BEAWAII

the officer that it is being manufactured or is intended for sale

or distribution contrary to law, the officer acting under the warrant
shall seize and convey the liguor and any land vehicle in which it is
found to some place of security and keep the same until final action

is had.

When, in case of any entry as aforesaid, it is found that liguor
is being manufactured there contrary to this chapter the officer may
likewise seize and convey the liguor to some place of security and
keep it until final action is had.

Section -99. Seizure without warrant. If any inspector or
police officer has information which causes him to believe that liguor
is kept or deposited in any place mentioned in section -98, except

a dwelling house, or 1s kept or concealed inany conveyance, container,
baggage, or clothing which is in course of transportation along any
highway, for sale or distribution contrary te law, and if he has
reason to believe that the delay which would ke necessitated by the
procurement of a search warrant would result in the loss, destruction,
or concealment of the evidence of such violation of law, he may forth-
with, without warrant, search the suspected place, vehicle, or con-
tainer; and if he finds liguor there under circumstances warranting
the belief that 1t is intended for sale or distribution contrary fo
law, he shall seize and convey the liguor, including any vehicle in
which it is found, to some place of security, and keep the same until
final action is had. The officer shall forthwith, after the seilzure,
make written complaint under oath or affirmation, setting forth the
facts before a megistrate or judge having competent jurisdiction.

Section -100. Arrest; abetters. The owner, keeper, and any
person having the custody of any liquor or property seized as provided
in sections ~98 and ~99 shall be ferthwith arrested without

necessity of warrant and brought before the magistrate or judge having
jurisdiction in the premises. If the owner or keeper of the liguor
seized as aforesaid is unknown to the officery making the seizure, or

if neo perscon is found in the apparent possession or custody of the
liguor, the officer may arrest and bring before the magistrate or court
the owner or cccupant of the kuilding, place, or premises, or the
driver, operator, or other person in charge of the conveyance in which
the liguor is found, if such person is known or can be ascertasined.

Any person whe has knowingly engaged in, aided, assisted, or abetted
the manufacture, obtaining keeping or sale of such ligquor contrary to
law, or has been privy thereto, or has knowingly permitted the use

of anvy pla ce, %uilding, premises, or convevance for such unlawful
purpose, zhall be guilty of a second degree intoxicating liguor con-
rol law vzsiation.

|.-.~n

i""E'
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Section -101. Condemnation of property or liquor; disposi-
tion. Any still, plant, or other egquipment shown to have been used
for the manufacture of ligquor in violation of this chapter and any
liguor manufactured or sold in violation of this chapter shall be
subject to summary seizure as herein provided or to subseguent seizure,
and may be condemned and adijudged forfeited to the State, in addi-
tion to any penalty separately provided for such violation, the same
to be enforced by appropriate legal proceedings in the name of the
State. All such property and liquor so condemned and forfeited may
e ordered by the magistrate or court having jurisdiction (1) to be
wholly or partially destroyed, or (2) to be sold, wholly or partially,
for the account of the county wherein the same were seized; provided
that the magistrate or court may order any such liquor, if suitable,
to be delivered to the department of health for distribution to any
public institution for use therein for medicinal purposes. The
order of the magistrate or court with respect to such property or
ligquor shall be effectively executed by the shieriff or his deputy,
or by the chief of police or his deputy, or by any police officer,
within such time as may be fixed in the order but not exceeding
sixty days. If any person, whether or not an officer or employee
of the State or any county, takes, dispcoses of, or uses in any manner
or to any extent, anv of such property or liguor otherwise than as
herein provided, he shall be guilty of a second degree intoxicating
liguor contrel law violation.

Section ~102. Replevin. If any property or liguor seized
under this chapter is made the subject of a writ of replevin, the
liguor shall nevertheless not be delivered to the claimant, but shall
be held by the officer having it in custody until the final determina-
tion of the action, whereupon it shall be delivered to the claimant
if the judgment is in his favor, othexrwise to the officer having
authority to receive and dispose of it as condemned property. No
proceeding for the condemnation of liquor seized as aforesaid shall
be delayed or stayed by proceedings in replevin thereof, but the
same shall proceed to final judgment as if replevin had not been
begun; provided that execution shall be staved pending final decision
of any igsue 1in replevin.

Section -103. Claims. If the owner or possessor of any
property or liguor seized under this chapter appears and mekes claim
to the same, he shall file with the magistrate or court, before whom
the proceedings are pending, his claim in writing, setting forth his
interest therein, and the reason why it should not be adiudged for-
feited, He shall alsoc give bond in favor of the State gufficient in
amount and sureties, approved by such magistrate or court, conditioned
that such claim will be diligently prosecuted and that if it is
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decided against him he will pay the costs awarded against him. If
the judgment is against the claimant, the property and liquor and
all containers thereof shall be adijudged forfeited and disposed of
as provided in this chapter and judgment shall be rendered against
the claimant for all costs of the proceedings incurred after the
filing of his claim.

Section -104. Appeals. BAn appeal shall be allowed to any
claimant of property or liguor seized as aforesaid from the judgment
of the magistrate or court in the same manner as appeals are allowed
in other cases before such tribunals., If the claimant fails to appear
and prosecute diligently his appeal, or fails to securea reversal of
the judgment in the appellate court, the judgment appealed from shall
be carried out.

Summary

The suggested recodification of the Hawaii Intoxicating Liguor
Law, set forth as the Intoxicating Liguor Control Law, serves to
identify the gist of the discussions and conclusions presented in
the earlier chapters.

The recodification follows the general arrangement of the exist-
ing law, divided into the same seven parts of General Provisions;
Liguor Commissions (or Administration):; Licenses and Permits, General
Provisions:; Procedure for Obtaining License; Duties of and Super-
vision over Licensee; Revocation of License {or Revocation and
Cancellation of License); and General Violations and Frosecutions
{or General Violations, Penalties, and Prosecutions). Some provisions
are shifted from cne part to another in an attempt to reocrder logically
the results of the extensive piecemeal amendment processes of the
past thirty-five years. The draft also attempts to update Hawaii's
liquor laws in the technical sense of modernizing and clarifying
certain statutory language, correcting ambiguities, and aiding internal
consistency.

The administrative provisions are drafted to reflect the "home-
rule” powers of the counties over the existing liguor commissions;
the structure of the county governments and their charter coverage of
the liguor commissions; general principles of public administration:
and the concern of the state government in matters relating to intoxi-~
cating liguor. The new office of state intoxicating liguor control
coordinator would provide a cochesive device that could prevent centri-
fugal forces of home rule from turning a law of statewide applicability
into four inconsistent varieties of the law. ¢n the other hand, the
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coordinator would be in a position to provide valuable research and
advisory services to the county liguor administrations as well as to
the various other government agencies with responsibilities that
relate to intoxicating liguor and its use.

The liguor commissions, restyled as ligquor control authorities,
would be directed towards greater emphasis upon their policy-making
role, rather than, as is the case now, in detailed administrative
functions. Specific provisions to this end include (1) a statement
of the purpose of the Intoxicating Ligquor Control Law; (2) divesting
the members of the liquor control authorities of investigatory and
inspection powers and authorizing the exercise of these powers only
by trained inspectors or police officers; (3) expanding control of
the liguor control authorities over advertising by licensees; (4)
suggesting, as an alternative proposal, that appeals from orders
imposing penalties against licensees or suspending or revoking
licenses be by certiorari rather than by trial de novo; and (3) pro-
vision for the delegation of certain powers to the director, or,
under existing law, the liquor commission executive secretary.

In the matter of licensing, the innovative feature is deletion
of the cabaret class of license and the creationofa new class of
license for hotels along with accommodating provisions in other
sections made to fit the nature of the hotel business. For instance,
inspectors would not have a right of entry to inspect guest rooms in
a hotel except with a warrant,

Inspectors' powers of entyy and inspection are further curtailed
to prohibit the exercise of these powers unless with a warrant as
to any licensed premises during the hours when the licensee is5 not
open for business and as to any dwelling.

The ligquor control authorities and licensees would be assisted
in supervising conduct of their patrons by clarification that any
person who violates the Intoxicating Ligquor Control Law is liable to
criminal penalty.

In addition to prohibiting the purchase of liguor by minors, the
draft would also prohibit possession of liguor by minors and the use
of false identification by minors in order to purchase liguor or in
order to be employed to sell or serve ligquor on licensed premises.

The draft brackets the age of minority at eighteen in deference

to strong arguments for continuing "junior prohibition® under the
existing age gualification of twenty.
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Several of the new proposals are of great importance to the
licensees and the liguor industry. It is proposed that the Sunday
“blue law"” be deleted, to permit the sale of liguor ky the bkottle
on Sundays, but selling or delivering liguor or furnishing it on
licensed premises is prohibited on election days during polling hours.

The draft proposal deletes all provisions relating to minimum
consumer resale prices and price posting, following the analysis and
recommendation detailed in this report.

Other proposed changes are pointed out in the Comments following
each gection of the suggested recodification.
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FOOTNOTES

Chapter 1 14.
Before coleonizaricen, intoxicating beverages,
such &s corn-beers and pulque from fermented
maguey sap were kndwn south of the Rie Grande.
YRur in the bulk of what is now the United
States and Canada, neither carbohydrate-rich
sguash nor abuondant wild grapes and berriss had
inspired fermented drinks." J. C. Furnas, The 17.
Life and Times of fhe Late Demon Rum (New York:
G. P. Putnam’s Soms, 1965}, p. 29. The book

is a colorful history of the temperance movement
and traces che changes in American attitudes
coward aleohel from colenial times fo passage of
the eighteenth amendment while reappraising the
social phenomenst of probhibition.

13,
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Kava (Piper methysticum), promounced "'awa
the Hawaiian langusge, is a shrub four to twelve

feet vall with green jointed stems and heari-

shaped leaves, native to Pacific islands. The i9.
beverage is prepared by chewing, or pounding,
washed and scraped pieces of the root, miving

the comninuted particles with water and straining.
Margaret Titcomb, "Kava in Hawaii,” Journal of
che Polynesian Sceiety, 37 {2) {June, l948), 106,

in

JAtH

Mary K, Pukui and Samyel H. Elberc, Hawajiian-
fopglish Dictionary (Ronmolulu: University of
Hawaii Press, 1957). "Do you swear that you are
determined to foreswear always the intoxicants,
auch as rum, wine, 'awa, tabacceo, and svery otheyr
kind of intoxicant?'

Segg. Laws af Hawaii 1932, Acy 66, It is 23
reported (Titcomb, p. 167) that in 1930 pieces
of root could ordinarily be purchased at the

aarket,

Af one Lime licenses were awarded by public auc-
tion within each tfaration distyicc. The zohedule
of upset prices was 351,000 for the district of
Honolulu, §500 for each of the districts of Hilo
and Wailaka, 3230 for the district of Lzhaina and
8100 for each of the othet districts. Rev. &
secs, L335-1342 (19D5).

of Hawaii
; W " - . ) . 22,

Raiph $. ¥uykendall, The flawaijan Kingdom, 1778-

1854 (Heomolulu: University of lawaii Press,

1947y, a. 16L.

Praclamation of Getober 7, 182%.

¥uvkendall, n. L37. 5

Thid,, pp. 162-16%.

Ibid 5.
Thid,, p. L63.

Hawalisn fslands (¥iongdon) Pepal Code, oh. XLI,

sec, 1 (1869}, '"Whoever shall sell, give,

purchase or procure for, and ip behalf of any

native of this kingdom, or for bhis use, any

spiritous liquer, or other intogicating dyvisk or 25

substance, shall be punished by a fine not exceeding

42007 and in default of the payment of such fine,

by imprisooment at hard labor for a term not

excaeding two vears.” 5
27,

Ralph 3, K

endall
4 History (New Yor

k:  Premtice-Rall,

Fuchs, Hawaii Pomo: A Boclal History
Harcourt, Brace and Worid, 1961},

Lawrence H,
{(Few York:
p. 28.

ch. 107 (1905).

Rev. Laws of Hawaiil

48 U,8.C.A, 493 (1952},

The Eighteenth Amendment to the United States
Constitution became eifective at midnight
Janmary 16-17, 1928, after ratification by the
necessary thirty-six states,

Perer Odegard, Preossure FPolitics (Mew York:
Columbia University Press, 1928), p. 139, ia. 33;
ef. Larrin A, Thurston, "The Liguor uestion in
Hawail--What 3Should Be Done Aboutr 1t," Paper
read hefore the Honolulu Social Science Assccia-
tion, 19047

G, 3., Congressional Record, 6lst Cong., lst
Sess,, 1909, 44, Parts 1 aand 3, 390, 24Z27; Ind
Sess., 1910, 45, Parts 2, 3 and 5, 1517, 3132,
3264, 4920-4924, 5107,

S, 3. Res. 80, 36 Star. 878 {1910). The gquesgtion
to be submitted to the electors was: 'Shall the
legislature to be elected in November, ninsteen
tandred and ten, be reguested to pass, at ifs firstc
regular session, a law prohibiting the manufacture
or sale within the Tervitory of intowicating,
apiritous, vinous, and malt ligquors, except for
medicinal and scientific purposes.”

Thomas €. Thram, fawaiisn Almanat and Anpual for
1611 {Honolula: 1910}, pp. 174-175 gives the
following rveturns for the election of July 26,
1910:

Hawail 1601 against 542 for prohibition
Maui 1394 " 4710 o
Gabu LO03 936 "
Kauai 509 " 315 0# "

Walmea and Laupaboehos on Hawall were the only
two lovalities that returned g majorify in favor
of prohibition.

4 Stat., 360, ch., 84 (1918) prohibited the sale,
manufactfure and importation of intoxicating
liquor in the Territory of Hawail during the
period of the war, Ic also provided thav repesal
of the Act would be submitted to vote within two
years aftasr the conclusion of peace.
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4% Btat, 223, ch. 134, sec. 3 {19213,
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48 Srat. 487, ch. 88 {1934).
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Eileen O'Brien, "A Toast to Imitation,” Paradize
of the Facific, 57 (2) (February, 1843), 33~

The products were Beverage FProducts! “Five
tslands," Hawaiian Products' "$9." pacific
Rectifier's "Cleb Special" and Hawsziian Distiilers’
"Aloha:;V and werse described as "unpalatable but
government ~ingpected.”

Hawaii, Jourasl of the Tervitorial Senste, 1933,
Committee of the Whole Report Ho, 7, p. 490,
hereafter cited as Senpate Jourpal and date,

corial Housa of
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249.

30.

31.
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35.

36.

37.

38.

1t is of interest to note that a liquor tax was
not included in the legislative program to pro-
vide additional revenue in the grave financial
crisis.

Senate Journal, Special Session 1933, Special
Committee Report No. 3, pp. 427-428.

House Journal, Special Sessiom 1933, Standing
Committee Report No. 109, pp. 549-354.

Hawaii's first comprehensive civil service law
was not enacted until 1939 {Sess. Laws of Hawaii
1939, Act 187).

The evils of the tied-house system in the pre-
prohibition era was a major cause for the adop-
tion of the Eighteenth Amendment to the United
States Constitution. The tied-house relationship
found brewers, distillers and wholesalers
financing the saloons, theveby controlling the
saloonkeepers. The undesirable consequences of
this arrangement included putting saloonkeepers
under pressure to stimulafe sales while the
distiller, brewer, or wholesaler, being an
absentee owner, had no concern for the social
disruption resulting from the forced stimolated
sales,

Sess. Laws of Hawaiil 1937, Act 223; Rev. Laws of

Hawaii ch. 205, pt, T (1933), as amended.
House Journal, 193%, pp. 1022-1023,
Senate Jourmal, 1939, p. 1100,

Senate Journal, Special Seasion 1941, p. 236;
House Journal, Special Session 1941, p. 429,

Senate Journal, Special Session 1941, pp. 439-440;
Houge Journal, Special Session 1941, pp. 88%-890.

Sess, Laws of Hawaii 1947, Act 20; the Act became
law by Act Z4, Sess. Laws of Hawaii Spec. Bess.
1941,

House Journal, 1949, pp. 1818-1819,

The Act was so extended by the governor.

The exemption expired May 11, 1965,

Chopter I

Salvatore Pable Lucia {ed.}, Aleohol and Civiliza-
tion {New York: MceGraw-Hill, 1963).

New York (Statel), Moreland fommission on the
Aleoholic Beverage Controel Law, The Relationship
of the Alccholic Beverage Control Law and the
Prohlems of pleohol, Study Paper Ho. L {Hew
Yerk: 196%), pp. i-2.

Joint Jommittee of the States to Study Alccholic
Beverage Laws, Alcoholic Beveraspe Control: A&n
Gificial Study (Rev.; Washingron: 19603, pp. 5-6.

J. €, Furnas, The Life and Times o¢f the Late Demon

Rum (New York: 4. P, Putnam’s Sons, 1963), p.
341,
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thereof into, or the exportation thereof from
the United States and all territory subject to
the jurisdiction thereof for beverage purposes
is hereby prohibited. Section 2. The Congress
and the several States shall have concurrent
power to enforce this article by appropriate
legisiation."

The Twenty-First Amendment of 1933: YSection 1.
The 18th article of amendment to the constitution
of the United States is hereby repealed, Section
2. TIransportation or importation into any stace,
terrvitory or possession of the United States for
delivery or use therein of intoxicating liquors
in violation of the laws thereof is hereby pro-
hibited.,"

48 C.J.8. Intoxicating Liguors, sec, 33 {1947).

ibid., secs, 33-537.

Some analyses list & fifth type, the Combination
or Integrated System containing features from
each of the other four types of systems, See
Manitoba, Canada, Liguor Enauiry Commission,
Report (Winnipeg: 1955}, pp. 118-206.

Furnas, p. 341,

The arguments are sumnarized from the following:
Jacob B. Taylor, "The Moncpoly System of Liguor
Control--An Appraisement After Seven Years,"
Address before the National Alcocholic Beverage
Control Association, Mobile, Alabama, March 31,
1941; Stanley Berr, "Private Enterprise in the
Liguor Industry," Address before the National
Conference of State Liquor Administrators,

April 29, 1941; George M. Stout, "Monepoly vs.
Private Enterprise,” National Liquor Review
{September, 1945); "State Monopoly Systems of
Liquoer Control" (Legislative Reference Rureau,
University of Hawaii, Reguest No., 16, February,
1947) (Typewritten); Charles G. Schnur, “Advan~
tages of the Monopoly 8ystem,”™ Address before
the National Alcoholic Beverage Control Associa-
tion, Boca Raton, Florida, April 1947; Robert

W. Coyne, ""Cooperation of DSI with Control States,"
Address before the National Alcoholic Beverage
Control Assoviaction, Phoenix, Avizona, April 2%,
1960,

Local option i3 a system intended fo provide by
election for wvoters to express on the ballot
Ytheir opiniens not only on the basic question
whether the public interest is best served by
permivtting or prohibiting the existence of a legal
business in alcoholic beverages, but also whether
the standard of operation of that business in

the voting ares warrvants its continued existence
in that jurigdiction.” Joint Committee of the
States to Study Alcoholic Beverage Laws, p. 7.

During the year 1966, there weve 1,253 local
option elections held in eighteen states at the

end of the year, 88.9 per cent of the population,
hzsed on the 1960 federal census, lived in areas
where the sale of liquer was legal (total popula-
tion - L79,383,175; "wet" population - 159,423,940,
Pdry' population ~ 19,899,735}, 1986 Annuval
Statistical Review (Washington: Distilled Spirics
Institute, 1957}, pp. 51-61.

The commities was made up of representstives of
The National Alcoholic Beverapge Control Associa-
tion, yepresenting the monopoly stales, and of
The Fationsl Confevence of 5tate Liguor Adminis-
trators, representing the license states, with



148,
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collaboration of an industry advisory group,
including representatives from The Distilled
Spirits Institute, the Licensed Beverage
Industries, the National Association of Alcochelic
Beverage Importers, The United States Browers
Foundation and the Wine Institute.

"Acts that are mala prohibita, as distinguished
from acts that are mala io se, are wrong, not in
and of themselves, but only because they are
prohibited.” Joint Committee of the States to
Study Alcoholic Beverage Laws, p. 59, fn. 14,

Alcohelic beverage control.

Chapter Il

Some states have more than one organizational unit.
Mevada and Wyoming.

Utah appears to be the exception with a monopoly
system authorizing sale of liguor by the package
only at state stores exclusively and with po
provision far local eptiom.

Avizona, California, Hawaii, XNevada, North
pakota, Oklahoma, South Carelima, Utah, and
Wyoming.

arkansas, California, Connecticut, Delaware,
Floerida, Montana, New Hampshire, Oklahoma,
Pennsylvania, and South Carolina.

Colorado, Georgia, Hawali, Idabe, Illineis, lowa,
Kentucky, Louisisna, Maryland, Massachusetts,
Michigan, Minnesota, Missouri, Nebraska, Nevada,
New Jersey, New York, North Bakota, Ghio, Rhode
Island, South Dakota, Texas, Vermont, and
¥isconsin,

Alabama, Arizona, California, Colorado, lowa,
Maine, Mississippi, New Hampshire, Oklahoma,
Pennsylvania, South Carolina, Texas, aod Vermont.

The characteristics based on lecal authority in
the matters of license issuance, license revoca-
tion, and other regulatory powers arg notl
pertinent in Morth Carolina, Utah, Virginia,

and West Virginia where liquor is sold by the
package only at state stores exclusively.

Julius Stone, "The Twentieth Century Administra-
tive Explosion and After,' California Law Review,
52 {3} (August, 1964}, 513,

feter Woll, Administrative Law: the Informal
Process {Berkeley: University of California
Fress, (563},

Territory v, Fung, 3% K, 532, 58 (1336},
See chapter IT.

Rev. Laws of Hawaii sec. 159-1f(e) {19535).

anath Lulk Davis, Administrative Law Treatise,
Paul, Minn.: West Publishing, 1933},

Sess, Laws of Hawaii 1963, Act 172,

Hawaii, Legislature, Senzte, Commitvss oo Judi-
ciavry, Pud Legislature, Genersl Jess. 1983,
Yeanding Comeittee Report LOL and Committes oo
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Government Relations and Efficiency, Standing
Committee Report i88; House, Comittee on County
and Municipal Affairs, Standing Committee Report
106063,

Public Administration Service, State and Local
CGovernment Relationships in the State of Hawaii
{(Chicago: 1962).

Charters for all counties are not in effect or
ratified to become effactive shortly.

There were one carry-over comnissioner for the
Civy and Ceunty of Honelulu and two fov the
County of Kauvai. It should also be noted that
befgre the "home rule" wmeasure became effective,
the counties of Hawaii, Kauail, apd Maui had
threeg~-membet commissions, and after "home rule®
all counties had five-member commissions,

Sess. Laws of Hawaiil 1965, Act 31, effective
July 1, 19583

Hawzii, Legislature, House, Committee on
Judiciary, 3rd Legislature, General Sess. 1963,
Standing Commitree Report 593,

Hawaii, Legislature, Senate, Comittee on
Judiciary, 3vd Legislature, General Sess. 1965,
Standing Committee Report 451.

For the purposes of this discussion, a commission
is considered to be & different body when one or
more of its commissioners is replaced.

An example of the search for purpose is found in
Honolulu {City and County), Department of Finance,
4 Review of the Homoluly Ligquor Commission

Organization (Henolulu: 1863), p., 3:

The major long-range goals of the Honolulu
Liquor Commission have been cupressed as
follovws:

-- To rastrict participation in Che
liguor business to honest, able,
and qualified persons and to
prevent the intrusion of sari-
social influsnces in the industry.

- To continue development and main-
renance of an effective enforce-
went program to promote temperance
and moderation in the usa of
alecholic beverages and to foster
respect for the Commission and
[to obtain compliance with) the
laws it adwministers.

The purpose of citing these goals in this
stady iz twofold: 1) to invite attention
to the premise that these are {n fact the
reasgns for the existence of the organiza~
vion; and 23 1f accepted as the long-range
guals of the organization, to direct
crganizational planning and management
improvements te the attajinment of these
cbjectives.

ALY of the county liquor commissions are in com-
pliance with the Act. ZSee A. Henia Faust,
Compliance of County Agencies with the Hawaii

Adminigtrative Procedure Act, Report Ho. 3
University of Hawaii, Legislative
LH68.

(Honolulo:

Reference Buresu,




~a

These powers are not provided in Alabama,
Georgla, Indiana, Iows, Massachusetrrs, Nevada,
New Hampshire, Urah {except in cases of fraud},
Vermont, and Washington, according to the Joint
Committee of the States to Study Aicoholic
Beverage Laws, Alcoholic Beverage Control: An
Qfficial Study {(Rev.; Washington: 1960}, pp.
91-97.

See p. 16 supra for governor's vets message which
the legislarure overrocde, Until the amendment

ef 1941, there was no appeal from the actions of
the quar commissions. See also In the Matter of
the License of Lyle G. Sprinkle and Kenneth ¥,
Chow, 40 H. 483 (1934%,

4

Guoting Waiter Gellhorn and Clark Byse, Adminis-
trative Law (4th ed.; Breokivm, N.Y.: Foundatio
Press, 19603, p. 214, who also srated "Reliance

is betrer placed upon internal controls in the
zgency #nd responsibility to the exscutive or
legislature and the careful selectiom of personnel
as a means of keeping apencies within the bonds

of their authozrizy," at 215,

Philip M. Eisenberg, William J. Rupinse, Jr. and
William W. Weber, "adminiscrative Procedure
Legislation Among the States,” Corpell Taw

Quarterly, 49 (4} (Summer, 19643, B34, 649,

Joint Committee of the States to Study Aleoholic
Beverage Laws, pp. 23-246.

In 1967, the Fifteenth Anunual Conference of the
Hawaii Liguor Commissions was held in Honmolulo:
by conventicn, the Conference is held by rotation
among the counties.

Chapter IV

Joint Committee of the Srates to Study Alcoholic
Beverape Laws, Sales of Alcoheiic E&v;rages Lo

—
M

4

Kew York Times, Qctober 12, 1967, reported that
the five-year scudy was carried out at Stanford
University with a $1 million grant from the
¥ational Institute of Mental Health and was pub-
lished as Alcchol Froblems: A Report to the
Nation by the Ouford University Fress.

Joint Committese of the States to Study Alcohelic

Beverage Laws, Sales of Alcoholic Beverages ta

B

Miners, pp. 26-27.

ibid., pp. 26-I5,

tilled Spirits Institute, Summary of State
Laws snd Regulations Relating to Pistilled Spirics
t 4, ; Washingtcn: 19627 .

Rev, Laws of Hawaii sec. 159-101 (19533), sets the
maximum penalty at a $500 fine or six menchs
imprisenment, or both.

Juane ©, Buchholz, The Control of Intoxicsating
Liguor in Wyoming, Vol. I: A Proposed Svsrem of
¥Minor Identification, for the Judiciary Commitree,
Wyoming Legislative Council Research Rept. No.
63-3 {Cheyenne: 1962}, pp. 33-35,

Rev. Laws of Hawaii sec, 159-77(a)(1) (Suppl.
19653, provides, YAt no time under any circumstances
shall any liqueor ., . . be consumed on any public
highway or any public sidewaile; . . "

Rev., Laws of Hawaili sec. L59-101 (1953), sets the
zaximum penalty at a §500 fine or six months
imprisonment, or both.

Rev, Laws of Hawaii sec. 139-45 (1955).

Rev. Laws of Hawaii sec, 159-77(¢a3(5) (1955},

Hawaii, Commiszsion on Manpower and Full Employment,
Commnission Findings: On FHasing Emplovment of
Minors in Licensed Ligquor Premises: On Amendment

Wt

Minors: Ap Official Jrudy (Cleveland: 1957), of Rule 8 Coverning the jonoiulu Liguor Commizsion
b. 7. (Honolulu: 1966}, pp, 12-13,

The chairman of the Manitoba (Canada) Liguo 18, 1bid., p. 68.

Enguiry Commission observed, "The United i

1%. Bess, Laws of Hawalil 1945, Act 181, provides that

r

0
once had i1t as low as L4 vears of age and even

v no Class 7 agents' licenses shall be issued or

in Manitoba &t one time in 1ts early histor

this age limit for liguor sales to minors was renewed after Junme 30, 19065, No such license had
in effect. A wmore ancient authority, Plaro, was been igsued for several years,
of the view that it should be 20." Report

Hawaili sec. 159-30 {19935), as
5. Laws of Hawaii 1967, Act 103,

{(Wianipeg: 19533}, p. 613, 20, Rev, Laws o
amended by

£
Ses

Hew York (Srate), Legislature, Report of the
Joint Legislative Committee for the Study of
the Alcoholic Beverage Control Law, legisiative
scument (1963%, No. 43,

- : g 4

14 Corpus Juris Secundum 1194,

22, Joint Compittee of the

<
Beverage Laws, Uniform Srandards for Advertisin

ates to Study Alcoholic

Subeo Fiscal wi Alcoholic Beverages in Newsnapers and HMagazines:
cn th £ af An Official Study {(Washington: 19633,
Cong., 24 Sess,, 1966,

of Alcoholic %GV“T&WES

L. k:LILL 725, Rule 34(f;, City and County of Henolulup Rule
L28 < £ le 27{g}, County of
Ln}'“rszty of GCGnsxn, Bur au of ncGnGQ1La, Maci.
Sociolopy and Anthropology, 19543,
T

o
e




9.

31,

3.

33.

34,

38.

39,

U. §8., Department of Commerce, Advertising
Advisory Committee to the Secretary of Commerce,
Self-Regulation in Advertising (Washington:
L. S. Government Printing Office, 1964}, p. 30.

tbid., pp. L8, 31, 34.

ibid,, p. 31.

Robert 0. Jolin, "Untformity in the Regulation
of Liguor Advertising,” Twenty-Bighth Aunual
Meeting of the National Conference of State
Liguer Admimistrators (Baltimore: 1962}, p. 18.

New York Times, October 12, 1967; the study is
published as Alcochol Problems: A Report to the
Kation by the Oxford University Press.

See chapter 3, Administration of Hawaii's
Intoxicating Ligquor Law.
sec, 60-3 (1955).

Rev, Laws of Hawaii

Rev. Laws of Hawaii sec, 6C-5 (1953},

The time he can
the timehe wust

open his premises for business,
close his business, the days of
deing business, the way he keeps his business
records, who he employs, his employment practices,
the wminimum prices he charges for liquor sales,
che kind of advertising he uses, the furnishing
and maintenance and structure of his business
premises, the extent of increase or reduction

in the area of his premises.

Virgii W. Cooprider, “Legal Questions in the

Operation of the Licensing Systems, " Law and
Contemporary Problems, 7 (Autumm, 1930),
631, 644,

The Hawaiil and Maui commissions, by rule and
commission proceedings, control the coatent of
entertaimnment provided at licensed establishments
as to “lewdness': the attitude of the Honolulu

and Kaual cowmissions is, in genmeral, that rhis

is a matter for police action and court determina-
tiom.

Chapter VI

"Federal Excise Tawes on Alcoholic Beverages”
(U. §., Treasury Departmeat, June, 1948}, pp. 9-10,
20 and 66,  (Mimeographed) .

Ibid., p. 35.

Production data which follow are for fisecal vears
ending June 30, and are found im U. §,, internal
Reverue Service, alvobol and Tebacco, Semmary
Statistics, Fiscal Year 1984 (Washington: U, §.
Govermment Printing Office, 1963}, passim.

agress, Temporary Mational Economic Com-
mittee, Investigation of Comzontration of Economic
Power, Hearipgs; Pt. 6: Liguoy Industry, 76th
Cong., ist Sess., 1939, pp. 2516-2517, 2522-2528
and 25671-3561.

T

See Hayold L. Wattel, "The Whisky Industry"
{unpublished Ph.D. dissertation, New School for
Social Research), p. 486, for fuller discussion

of costs,

Apart frowm faxes which ascount feor fifty per capt
s more of the all value of Lowevr-priced
diztiiled apiric
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7.

1L,

1z,

13,

W

U. 5., Bureau of the Census, Statistical Ahstract
of the United Srares, 1964 (85th ed.; Washington:
U. 8, Government Printing Office, 1964}, p. 847,

Hereafter cited as Statistiecal Abstract aand date.

These estimates are based on datz found in Brewers
Almanac, 1965 (N¥ew York: United States Brewers
Assocjation, 1965} aund The Liquor Handbook, 1945,

A complete analysis of resale price maintenance
in liquor is to be found in a later section of
this study.

It is probably true that if these prices existed
in all markefs, they would lead to bankruptcy on
the part of distillers even if there wers a
significant increase in consumption. Distillers
have never explained publicly why or how these
prices can be s0 low.

Statigtical Abstract, 1965, p, 797.

Wine Advisory Board, Wine Institute Bulletin,
No. 1327, May 14, 1965, p. 14,

Statistical Abstract, 1965, p. 879.

Chapter Vil

Calculated from data drawn from U. 8., Bureau of
Census, 1963 Census of Business, Wholesale Trade,
Hawaii, BCA3-WAI3, pp. 13-5 and 13-6.

Chapter VHI

The reader is referred to Bistilled Spivits
Institute's 1964 Asnual Statistical Review, p.
484, and its Summary of State Laws and Regulations
Relating to Distilled Spirits (i8th ed.: 1%66),
for details of these restrictions by state,

U. 8., Bureau of the Census, 1963 Census of
Business, Retaii Trade, Merchandise Lines, Pacific
States, BCH3-RS, pp. 7k-208ff,

Hawaii Newspaper Agency, 1963 Consumer Analysis
(Honolulu: 1963}, pp. 43-47.

Retail sales as reported by Director of Taxation.

Estimated from wholesale sales reported by Director
of Taxation.

Chapter IX

U. 8., Bureau of the Census, $tatistical Abstract
of the United States, 1950 {(7Znd ed.; Washingten:
G. 2. Govermment Printing Office, 1931}, p. 773.

Hereafter cited as Statistical Abstract and date,

Statistical Abstract, 1984, p, 793,

The Liguoy Bandbook, 1965, p. 28,

See Raymond G, McCarthy (ed.}, Alcchol Rducation
for Classroom and Community (Mew York: McGraw-Hill,
1964y, chaps. 2-10, and Harold L, Wattel, "The
Whizky Industry" {unpubliszhed Ph.D. dissertatiorn,
MNew School for Social Resgearch), pp. 202-343,

he saleswan who dyinks in the cowmpany of ¢ po-
ntial cusbomey s thar he wmay zell his product
may be considered Lo be economizally wmotivated.
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High income does not cause ajcohoiic beverage
consumption, although it may make it possible.

Type of gallon not indicated., 4 wins gallon is
defined as cevtaining 231 cubic inches. A proef
gallon is a wine gailon of an alcoholic mixture
centaining 30 pey cent of erhyl alcchol by volume.
A tax gallown refers to the unit of spirits sub-
ject to the federal excise tax., A gallon of 100
procf would be one wine gallon and a gallom of
110 proof would be 1.1 wine gallons. Spirits of
Less than 100 procf are treated zs 150 proof,
This i&st measure applies to withdrawal of spirits
from bond.

U. 5., Department of Labor, Bulletin, July, 1898,
p. 518,
The reader ls reminded that wost statistics on

intoxicating liquor censumption are built up

from estimates of wheolesale sales. They are not
even accurate reflections of retail purchases and
comsequently iless accurate reflections of con-
sumption, Problems inherent in these data are
inventoeries, purchases in one arez for consump-
tion in another, and consumption by transients.
In growth situaticns, it is impossible to deter-
mine whether more people are consuming liquor or
just that those who drink are drinking more. In
budget studies in the field where cuestions are
directed toward drinking or purchasing, they suffer
tess from these difficulties.

The metrhodelogy used by the newspaper in these
studies cannot be verified as reliable. This
particular series began in 1953 and terminated
in 1960.

Hawaii fs comsidered to have & relatively high
consumption of beer but in 1961 estimates of
apparent per caplta consumption for the states in
which these urban areas are located showed the
following: Eawail 9.0 gallons, Y¥ew York 18.7
gallons, California 14.5 gallons, and District of
Columbia 20,9 gallons. The national average that
vear was 15,0 gallons., Brewers Almanasc, 1985
khhw York: United States Brewers Associlation,
I865%), p. 56, One may conjecture rhat th
re‘ﬂvae y high price of Liguoy in Hawaii Cends
to cloud the picture, but it would seem that
the overstatement would be no greater fhan about
ten per cent.

Private national market KGSL&rCh coryoborates
the general conclusglon that expenditures for and
consumption of digtiiled spivites, for exmmple,
increase with income, Time Reésearch Report
#1204 caveriqg ﬁonfarw in 19&0 found

that

SETVIDE incva seé frgm 13 pef cent for
thoge under 54,000 vo 63 per cent for thoese wi
$10,000 or mere. See page 4 of the report.

B, 8., Bureau of Labor Statistics, Jurvey of
Consuper Expenditures, 1960-61; Consumer Expendi-
tures and Income, Honolulw, Hawaii, 1961, BLS
Report No. 237-78, Supplement 1 (Washington:

19633, p. 3.

suswer to the paradox
the sample

The Bureau sugpests that the
iz to be

feund im the impoertapde of

5 data shew that within each
srackel, thoge with compars-
aducatiomal atizimment tend fo
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show higher expenditures for alccholic
beverages than those with more schooling.
The paradox, mathematically speaking, can
be resolved by examining the weights {per
cent of families); as education increases,
the higher income families affect the average
moye significantly, Thus families in the
nighest three income classes account for
about oma-fenth of the eight or less vears
of education; ene~fourth of high school;
40 per cent for college; and better than
60 per cent with over 16 years of educa-
tionn. Because dollar expenditures rise
with inceme, the average expenditures by
educational attainment rise despite the
contrary showing when income is held conw
stant. Whatever ervor is attributable to
sampling or veporting, there is not a simple
mathematical error so far as we know. . , .
We would consider inceme the predominant
infiuence znd educational attainment a
related, but subordinate, influence on
spending for alcoholic beverages, Letter
from Bureau of Labor Statistiecs to auvthor
dated March 8§, 1966.
Time Marketing Services, Liquor Customer Charactrer-
istics (1961}, ». B.

“An Analysis of Alcohol Consumption Patterns on
Qahu" (Feconomic Ressarch Center, University of
Hawail, prepared for Liguor Commission, City and
County of Honolulu, June, 1961}, p. 22. (Mimeo-
graphed}.

Chapter X

Belatedly since the beverages nhad been declared
legal some five vears earlier,

Belatedly since the mandatory vesale price law
on which Hawaii's is based was enacted in New
York State some ten years earlier,

The tax rate change from eight per cent to

twelve per cent on July i, 1949, was not meant

a5 ap increase, The base was changed from retail
ales to wholesale sales so (hat the rate change

merely compensated for the smaller base,

U, 5., Bureau of the Censgus, Statistical Abstract
of the United Stdates, 1965 (B6th ed.; Washington:
U. 8. Government Printing Office, 1983}, p.
Data for Hawaii avre somewhat less than reported
by Hawaii's Director of Taxation.

434,

Hawaii, Journal of the Territorial Housg of Reprae-
sentatives, 1955, p. 648 and Bawali, Journal of
Territcrial Senate, 1955, p. 567.

Seas, Laws of Hawaii 1955, Act 34,

The county commissions seem not to have added to
their staffs for the policinmg of the pricing
regulations. The fact that some retailers absorb
the retall excise tax suggests a lack of uni-
formity in administration.

Chapter Xi

Hawaii, Legislature, Senate, Commitles on _HG‘_
ayy, 40h Legislature, General Sess, . Stand-
Committee Report 317, Sss ziso Sepate Stand-
ing ittse Report 37 and House Ztsnding lom-
miatea Rapa &8s,



2,

10,

4 negarive elasticity is not unknown but it is
unique and not to be expected.

Cilark Byse in his article, "Alcoholic Beverage
Control Before Repeal,” Law and Contemporary
Problems, 7 (4) {Autumn, 1940), 546, states:

. - . there are few, if any, indications
that colomial legislatures consciously used
the taxing power for purposes of restrictive
social conttel, Despite the pervasive con~
trol imposed upon liguor sellers, colonial
liquor regularion was not designed to inter-
fere with deeply rooted social customs.

Vernon A. Mund, Govermment and Business {3rd ed.;
New York: Harper and Brothers, 1960), pp. 41l-
412,

Minimum prices established by the manufacturer
for all trade levels and peliced by him but only
for those who are signatories to a fair trade
contract,

The nonsigner clause makes the minimum prices
binding on all resellers at the various trade
levels whether the reseller is a signatory to
a fair trade contract or not.

Minimum prices established by the manufacturer
for all trade levels but policed by the state.

One finds this type of law only in the field af
alcohalic beverages. The implication is that the
State has a vested interest in keeping prieces
higher than they would be in a competitive market.

U. 5., Federal Trade Commission, Report om Resale
Price Majnrenance (Washington: U. S. Covernment
Frinting Office, 1945), p. 406,

For the reader who s interested in delving deeper
inta the evidence and analyses, the following
volumes are recommended:

U. 8., Federal Trade Commission, Report on
Resale Price Maintenance;

U. 5., Congress, House, Committree on loter-
state and Foreign Commerce, Fair Trade,
Hearings, 85th Cong., 1st Sess., i93B;

L. 5., Congress, Senate, Commjrree on Inter-
state and Foreign Commerce, Fair Trade,
Hearings, B5th Cong., lst Sess., 195§,

U. 5., Congress, House, Subcommittee on
Commerce and Finance of the Committee
on Interstate and Foreign Commerce,
Quaiity and Price Stabilization,
Hearings, 87th Cong., 2d Sess., 1962;

U. 8., Congress, House, Committee on Inter-
state and Foreign Commarce, Quality Stabili=-
zation, Hearicgs, 88th Cong., lst Sess.,
1343

E. T. Grether, Frice Control Under Fair Trade
Legislation;

Vernon A, Mund, Government and Business;

Leonard W, Weiss, Economics and American
Industry (New York: Wiley and Sons,
19613,

U. 5., Federal Trade Commission, Report on Resale

Price Maintenance, pp. Xxvi-xxvii.

A noensigner clauze legally binds distributers
who have not specifically contracied to observe
winimus establizhed prices to do sc. The Nacionzl
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ii.

iz,

13.

14,

15.

L6,

i7.

20,

21,

Wholesale Druggist Association maiuntzins that

the nonsigner clause is the only practical methad
of enforcing resale price maintenance contracts,
See its The Basis and Development of Fair Trade
{(3rd ed.; 1953}, foreword.

This section summarizes the material in the New
York {State}, Moreland Commissiocn on the Alcoholic
Beverage Control Law, Resale Price Maintenance in
the Liquor Industry, by Harold L. Wattel, Study
Paper No. 3 (New York: 1963), pp. L7ff.

Given the imperfecticns of most markets, changes
at the margin are not sufficient ro create a
single price in "a market® for a single product.

U. 5., Attormey General, Report of the Kational
Comittee to Study the Antitrust Laws {(Washington;
U. 5. Goverrment Printing Office, 1955}, p. 154,

Great Britain, Board of Trade, Beport of the
Comnittee on Resale Price Mainrenance, Cmd. 7696
{London: His Majesty's Stationery Office, 1349),
pp. 33-34 and A _Statement on Resale Price Main-
tenance, Cmd. 8274 (London: His Majesty's
Stationery Office, 1951), p. 1l.

Note that South Carolina is the oniy license state
that prescribes a maximum markup, ten per cent
at wholesale and twenty-five per cent at rerail.

At the present time, the law prohibiting sales
below cost in Hawaii has resulted in practically
no litigation. Perhaps there would be a renewed
interest in the law were resale price maintenance
to be repealed. See Rev. Laws of Hawaii sccs.
205-4 to 205-13 {1955}.

Bew York Times, Aprif L, 1966, This auther fore-
cast a daciine of twenty per cent if a completely
Free market existed, in Study Paper No. 5 for the
Kew York State Moreland Commission on the 4lcohalie
Beverage Control Law. A later New York Times
report, December 27, 1966, stated, "Some of the
stores are taking 15 per cent off, while others

are cutting prices as much as 30 per cent. Prices
by the case often are cut even more drastically."
See fn. 16 above and diseussion.

New York {(State), Moreland Commission on the
Alcoholic Beverage Control Law, Resale Price
Maintenance, pp. 53, 64-65 and 67-68: Karl B.
Marx, Tobacco, Alccholic¢ Beverages and Pari-
Mutuel Taxes, Report of the Commission on Revenue,
State of Illincis (Springfield: 1963}, pp. T28ILF,
and Julian Simon, "The Price Elagticity of Liquor
in the U. S,, and a Single Methad of Determina-
tien (University of Illinois, n.d.}. (Mimeo-
graphed}.

. 5., Bureau of the Census, Pocket Data Brsok,
USA, 1967 {(Washington: U, 5. Goveroment Printing
Office, 1968}, p. 25. These data hava been used
fer comsistency of scurce. A tax gallon is similar
to a wine gallon for spirits of 100° proof or leds

but is greater for spirits of greater than 1007,

This section is drawn from New York {State}, More-
land Commission on the Alcoholic Beverage Control
Law, The Relationship of the Alcoholic Beverage
Control Law and the Problems of Alcohol, Study
Faper No. I (New York: 1963},

John B, Philis, "alosholism: A Poblic Health
Frobiem," Alcobol Bducation for Classreom asd




b
e

29.

30,

ot

3%

Community, ed. Raymond G. McCarthy (Kew York: b
MeGraw-Hill, 1984), pp. 213-214,
[
L. Voss, Alcoholism in Hawail {Homolulu:
niversity of Hawaii, Bconomic Reseavch Cenfer, 7.
i261), pp. 9-i4.
m. 13

12 and 13.

ibid.,

Hawsll, Governor's Cosmittee on Alcoholiem,

Eeport on Alcoholism in the State of Hawaii
(Honolulu: 1962), p. 10.

Berten Roueche, Al p. 99.

Bew York (Statre), Moreland Commission on the

Alcobolic Beverage Control Law, The Relatioaship

of the Alccholic Beverage Control Law, p. 36. 8.
The reader may wish te review this S6~page publi-

cation in its entirety for it attempts Lo survey

the pertinent data in the field in montechnical 9,
language.

Voss, p. Bh. 10,
Voss (p. 663, for example, recommended the 11,

of a Commission whose cobjectives
To promote preventive education
direct reseavch

establishment
would be: L,
on alcoholiswm, 2. to suppert and
on the problem of alecohelism, 3. to promote and
assist vrehabilitation facilities and programs for
alcoholics, and 4. to cooperate with and assist

organizations engaged in rehabilitation programs
and services." These vecommendations are supple-

mented by detailed recommendations on the ifmple- 12,
mentation of a program. The State's Department

af Realth, following the fead of Voss and

1967 Covernor's Committee on Alecholism, vecom-

manded in a 196% rapovt seven steps toward an over-

all program to combat alecholism.,  Six of the
recomnendations would add to the State's expendi-

tures, and ranged from a provision for increased

funds for the Alccholiswm Clinic to improved 13.
regearch and education programs.

1
Lae

14,
Chupter X
Auvtomobiles and tobacco products may be clome
compelitors for the honcrs.
illed Spirvits 1
Cigtilied
i5.
17,

Rev. Laws of Hawali sec., 13539-39 {19533.

Rev, Laws of Hawaii sec. L3%«ia{k) (1953%.

Appointed Chailrman of the Revepnue Commission
created by Gongress, March 5, 18653, Viewin
che results of the Commission, he wrote:

. v . tt may be saild, without the possi-
bility of challenge or contradiction, that
in the whole history of political ecenomy,
finance, and jurisprudence there never was
a result that so completely demonstrated
the value of caveful scientific investiga-

tion in comnection with legislaticn [of
July 18681.
David A, Wells, Practical Fconomics, pp. 201 and

210-211,

Public Revenues from
19665 .

Distilled Sgpirics Inscitute,
Alcoholic Beverages, 1965 (Washington:

Mississippi, though legally dry, was included
because it d&id have liquor revenues,

Sales taxes and local revenue not included.

Private enterprise may point to other benefits
obtainable from a system of private distributien
such as the contriberions, finanecial and non-
financizl, of independent businessmen £o their
communities., In addition, profits of independent
enterprises and the income of proprietors swell
the income tax revenues of states with such
levies.

Tax avoidance implies the discovery of a legal
toophole which obtains in this sivuavion; tax
evasion implies illegal unonpayment of tax which
daogs not apply here directly. The purchase of
liquer by a civilian from a wmilitary person who
nad originally purchased the liquer on base does
give the action an evasive or illegal cast.

The military tends to import beer and wine into
the Islands in thelv own shissg.

Mawaii, Departwment of Taxation, Tax Research and
Plamning, Economic Impact of Local Sales to the

Federal Govermment (Honolulu: 1964), p. 12, Army
Regulation Mo. 210-65 carvies thisz warning: Open

messes are Federal instrumentalities and are
imemune from direct State and lacal taxation and
regelation, Any attempt by & State or localilty to
tax or to regulate the acquisition or sale of alco-
clic beverages by open wmesses {orher than as
contemplated in rhis regulation) will be referred
immediately to the appropriate Staff Judge Advo-
cate, Contact with Siate or local authorities
concerning such attempted raxation or regulation
witl be undertaken only by Judge Advoiate Ferson-
after xpress autherizatrion from the Chief,

rocurement Law Division, Office of the Judge
Advocate General. P&, 8b,

Y. 8., Depavtment of Defense, Aleoholic Bewersge
Control, Divective No. 1330.15, ¥May &, 1964, p. 4.

Alcpw
e the

Army Regulation B
holic Beversges,
Army, 1I Uctober




Appendix

TO03 {11765 State of New York « Department of Toxation and Finance
Mizcelioneous Tax Durecu
Albany, NJY. 12226

RETURN OF TAX ON WINES, LIQUORS, ALCOHOL AND DISTILLED OR RECTIFIED SPIRITS

Please Print or Type

Nome of Distributor T T Post Dffice Address Tox Registration Nomber
Month Tor which return i3 mode Manutfacturer or Importer tip code  SLA License Number T
e T
GisTiLLFo on aEeT] | HOORS WiNES
FIED SPIRITS AND
) WINE CONTAINING MORE THAN 24%
BEVERAGE INVENTORIES AND PURCHASES MORE ThAN 24% RhanoL B ARTIFICIALLY
ALCOROL BY VOLUME S?:;‘Liﬁt;g CRRBORATED STiLL
SPARKLING
. Gellons an hand of Beginning of monthe—a ! -
2. Gallons imported and/ar received (Use Schedule A and B) —
3. Toral— i . SO U VU DU U ORI
4. DEDUCT gatlons oo hend ot end of month e
EODIFFERENCE . . e i N
&, Plus or Minus « Loss and Woste™ e ,
7. Galloes to be vccounted for (Sales ond Use) = B ey NS W—
DISTHLLERS, RECTITIRRS, BLENDERS AND FORTIFIERS OF WINE Use Farm MT-103.1 For Reperting Above lnventories and Purchoses
SALES IN GALLQNS OF L QUOQ5 AL COHOL, SPARKLING OR STILL WINES
DEDUCT NOM.TAXABLE i | i
8, Purchases from othars in which tax was included o purchose l
price (Use Scheduia B} m._‘_ﬂmm__ﬂm_m___m%_,,»,
9. Soies to Customers outside of NLY, State (Schedule Ch i | Lo e ] - — :
1. Seles withaut tax wirthin New York State (Schedole D} .
11. TOTAL DEDUCTIONS — SRV VU
17, BALANCE (ltemn 7 minus tem 11) Net Gallens Texable S S
13. Tax on Liguors, Alcsho} and Distitled or Rectified Spirits... SO U U e B 8150 per gaf e
14, Tax on Liguors Cantaining not more than 24% of Alcohof by Volume o # 50 per gal, L_‘*,.Nfﬁﬁ,,u*ﬁm.
15. Tax on Matoral Sparkling Wines e o S B A0 per gul. e ] —
16. Tax on Arrificially Corboncted Sparkling Wine s e oo @20 per gol, . -
17, Tax on Stili Wines & 10 per gal
18, TOTAL TAX DUE USRS A VRS T
10, PRIOR RETURNS - DEDUCT OVERBPAYMENT N RED - ADD UNDERPAYMENT IN BLACK™ SN S
20, PENALTIES . .
FLLNET TAX DUE - (AKE CHECHS PAYABLE TO NEW YOQK STATE TAX COMMISSTON e _ . T S—
DO NOT WRETE IN THf:ﬁﬁ SPALES - OFFICE USE ONLY
Information af soutce coempiled - 1220
Tedormation af source ompiied v TE22 e e et et RE TR atudited
{ hereby cartify that this is a tree ond complefe return to the hest of my knowledge and belief, CO NO? USL TH!S SLOC?( e
| !
O U — State §
Date .. L ! ]
Signature .. S §i
Citiciat Titie | _ j

* Explain fully on separate sheet

FILE YHIS RETURN IN DUPLILATE
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iNSTRUCTIONS FOR FILLING OUT AND FILING YOUR BEVERAGE TAX RETURN FORM MT.103

DISTILLERS, RECTIFIERS, BLENDERS AND/OR FORTIFIERS OF WINE USE MT.103.1 AND ATTACH SECURELY TO
FORM MT-103, (Form MT-103.1 covers items ! to 7 inclusive on Form MT-103, and is designed for use enly by Distillers, Rectifiers,
Blenders and/or Fortifiers of Wine. Instructions for executing Form MT-103.1 will be found on reverse side of such form.}

All gallonage on this report to be reported in wine gailons.

This refurs must be made out in friplicate but filed in duplicate; the buff and pink copies must be forwarded with remittance to the office
of the Miscellaneons Tax Buresu, State Campus, Albany, N.Y. 12226, retain white copy for your files.

Returns must be filed not later than the 20th day of the month following that for which the report is made. Any report filed after due date
is subject to a penalty of 5% for the first month, and additional penaities thereafter.

item 1. Place in proper column gallions on hand at the beginning of month for each classification of beversge. Do not include zlcoholic
beverages held in Bonded Warehouses.

ftem 2, Show total gallons purchased during the month using Schedules A and B. Instructions for filling out Schedules A and B gven
beiow.

Item 3, Total of gallons at Mems 1 and 2
frem 4, Total gallons on hand at end of month.
ltem 5, Difference Line 3 minus Line 4.

tem 6. A deduction may be taken here from figure at Line 5 for loss and breakages on the premises. This deduction, subject to bureau
approval, must be explained in detail on separate sheet,

ftem 7. This figure is the total gallons to be accounted for, (total sales and/or usel.

lem 8, Show the totals of Schedule B, tax paid purchases.

ltem 9. Show the totals of Schedule C, out-of-siate sales, Instructions for filling out Schedule C given below.
[tem 10, Show the totals of Schedule D Instructions for filling out Schedule I} given below.

ltem 11, The total of the deductible Items at lines 8, 9 and 0.

ftem 12. Balance after deducting Item 11 from Item 7,

items 13 te 17 inclusive., Compute tax on the gallonage at Item 12 at the rates shown.

lte¢m 18, Tota! of Items 13 to 17 inclusive,

ltem 19. Add or deduct any overpayment or undempayment in previous returns. Also include any debit or credit memoranda seat to you
from the Miscellanecus Tax Bureau. Attach explanation.

{tem Z0. Add penalty assessment for delinquent filing of current or, previous retums.

ltem 3. Net tax dus, Draw check payable to the State Tax Commission.

Instructions for filing Scheduvles A, B, C, D.

SCHEDULE A - FORM MT.103,2

Report all purchases made by you during the month on which the New York State tax was not paid, Add in this Schedule all alcoholic
beverages on whick the New York State tax was not paid and returned fo you for credit by your customers. Deduct all alesholic
beverages which you returned to your dealer for credit which were eriginally purchased New York State tax free. Report as one item
total purchases or returns from each source. Include withdrawals from bonded warehouses, listing each withdrawal separately by re-
lease number and name of warchouse.

SCHEDULE B - FORM MT-103,3

Report all purchases made by you during the month on which the New York State tax was paid. Add in this schedule all alcoholic
beverages on which the New York State tax was paid and retumed to you for credit by your customers. Deduct alcoholic beverages which
vou returmned to your dealer for credit which were originally purchased New York State tax paid. Report as one item total purchases or

returns from each sources

SCHEDULE C - FORM MT-103.4

Report all sales made 1o customers outside New York Bimte on which an interstate commeérce movemeni wis necessary to complete
the fransaction, using a separate Schedule for each State,

SCBEDULE D - FORM MT-103.5

Report all tax free sales of alcoholic beverages imported from a foreign couniry end sold by the originalimporter in the original package
of importation {6 customers within New York State,

Sales to customers whe have obtained permiszion from the State Tax Department to purchase tax free alcchaolic beversges.

Bales of liguors and wines between wineries and/or distiliers,

Saies of alcoholic beverages shipped from u point ouiside New York State direct to customers® premises in this State.
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MT.103.2 {12/6%) B:;tFECj\"‘TE

SCHEDULE A . TAX FREE PURCHASES

Tex Reg. Now . For the month of 19

By

1. Report all your purchases during the month on which the New York State tax was not paid.
2. Add in this Schedule returns of aslcoholic beverages received from your customers on which the New York State tax was not

paid.
3. Deduct all alcoholic beverages which you returned to your deealer for credit which wete originally purchased New York State tax

free,
4. Repott as one item total purchases or returns from each source.
5, Include withdrawals from bonded warehouses, listing each withdrawal separately by release number and name of warchouse,

LiQUOR LIQUOR NATURAL ARTIFICIALLY
NAME AND COMPLETE ABDRESS OF ETC. HOT MORE SPARKLING CARBONATED STILL
CONSIGNORS FROM WHOM GALLONAGE WAS RECEIVED MORE THAN THAN 24% WINE SPARKLING WINE
FA% ALCOHGL ALCOHOL WINE

PURCHASES [N TRARSIT (09 KOT INCLUDE IN TOTALS)
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MT-153,3 {12/65) FILE IN
DUPLICATE

SCHEDULE B - TAX PAID PURCHASES

By Tax Reg. Newe—e . . For the month of 19

1. Report all your purchases during the month on which the New York State tax was paid.

2. Add in this Schedunle returns of alcoholic beverages received from your customers on which the New York State tax was paid,

3. Deduct all alcoholic beverages which you returned to your dealer for credit which were originally purchased New York State tax
paid,

4, Report as one item total purchases or returns from each source.

LiQUOR i LIDUOR NATURAL ARTIFICIALLY
NAME AND COMPLETE AGDRESS OF £7C. NOT MORE SPARKLING | CARBONATED STiLL
CONSIGNORS FROM WHOM GALLONAGE WAS RECEIVED MSRE THAN THAN 24% WINE SPARKIING WINE

ALCOHGL WIENE

247 ALCOHOL

FURCHASES IN TRANSIT (D0 NOT INCLUBE iN TOTALSH
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MT.103.4 (12765}

By

State of New York « Department of Taxation and Finonce
Miseeiloneous Tox Bureau

SCHEDULE C - OUT OF STATE SALES

Shipments into the State of -

Tax Reg. No. ... .. during the month of __

FILE IN

DUPLICATE

DU §* S

Sales made fo customers ocufside New York State on which an interstate commerce movement was necessary to complete the

fransaction,

A SEPARATE SHEET MUST BE USED FOR EACH STATE INTO WHICH DELIVERIES WERE MADE

MAME AND COMPLETE ADDRESS OF
CONSIGNEES TO WHOM GALLONAGE WAS DELIVERED

) T

LAQUOR ;
ETC. b wOT MoRE
MORE THAK | THAN Z8%

247 ALCOHOL

LIQUOR

NATURAL
SPARKLING
WIKE

1

| CARBOGNATED

SPARKLING

i
i
-
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MT-303.5 (17/68)

By

SCHEDULE D . TAX FREE SALES

Tax Reg. No.

For the month of

FILE [N
DUPLICATE

19

1. Report all tax free sales of alcoholic beverages imported from a foreign country and sold by the original impotter in the original

package of importation to customers within New York State.
2. Sales to customers who have obtained permission from the State Tax Department to purchase tax free alcoholic beverages,

3, Sales of liguors and wines between wineries and/or distillers.

4. Sales of alccholic beverages shipped from a point cutside New York State direct to customers’ premises in this State,

| LiguoR LiGUOR MATURAL ARTIFICIALLY
NAME AND COMPLETE ADDRESS OF ETC. #OT MORE SPARKLING | CARBONATED STHLL
CONSIGNEES TO WHOM GALLONAGE WAS DELIVERED MORE THAN THAN 24% WINE SPARKLING WINE
26% ALCONGL ALCOHOL WINE
[ I
|
1
:
b
;
!
T
F
H
i
1
i
) i
i
: !
P |
;
i
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