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FOREWORD 

This study of county compliance with the Hawaii Administrative 

procedure Act has been made in response to House Resolution 273 

which was adopted during the General Session of 1967. 

The Resolution expressed concern that "serious questions have 

arisen concerning the possible lack of conformity of some agencies 

with the requirements of the Hawaii Administrative Procedure 

Act. . . ." This report reveals the patterns of compliance with 
the Administrative Procedure Act found in the counties and attempts 

to present insights into reasons for lack of conformity where it 

exists. Some of these reasons are complex and are not easy of solu- 

tion; this report attempts to present these problems and to make 

suggestions for solutions. 

To a great extent this report could not have been completed 

without the cooperation and assistance of the county officials. It 

is hoped that this report, in addition to meeting its major objective 

of providing information to the Legislature, will aid the counties 

in carrying out their responsibilities under the Administrative 

Procedure Act. 

Herman S. Doi 
Director 

February 1968 
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It has been found in this study of county compliance with the 
Administrative Procedure Act that while most of the counties are sub- 
stantially in compliance with the Administrative Procedure Act, 
particularly concerning agencies which might be considered "most 
important", there is some nonconformity which is in part due to con- 
fusion as to the applicability of the Administrative Procedure Act 
and in part due, perhaps, to oversight. 

One must appreciate the following facts in evaluating county 
compliance. 

1. The counties have had considerable difficulty in deter- 
mining, in some instances, what entities the Administra- 
tive Procedure Act applies to. 

2. Some laws delegating administrative powers are relatively 
obscure. 

3. There may be a feeling, in some cases, that the Adminis- 
trative Procedure Act imposes a formalistic superstructure 
on administration which may be inimical to a certain atti- 
tude of informality and disproportionate to the amount 
of administrative power delegated. 

It should also be appreciated that county agency compliance was 
studied because Resolution 273 referred only to counties. It may 
be that the Administrative Procedure Act poses problems for state 
agencies too. 



Chapter I 

INTRODUCTION 

The Hawaii Adminis t ra t ive  Procedure Act ( h e r e i n a f t e r  APA) was 
adopted by t h e  L e g i s l a t u r e  of Hawaii i n  1961. The APA was, wi th  
c e r t a i n  modi f ica t ions .  based on " t h e  f i r s t  t e n t a t i v e  d r a f t  of t he  
r e v i s i o n  of t h e  Model S t a t e  Adminis t ra t ive  Procedure Act which was 
drawn up a t  t h e  meeting of t h e  Nat iona l  Conference of Commissioners 
on August 17-22, 1959. . . . 3 , l  

The purposes o f  t h e  model a d m i n i s t r a t i v e  procedure  a c t s  have 
been s e t  f o r t h  a s  fol lows i n  t h e  1946 Handbook o f  t h e  Nat ional  Confer- 
ence o f  Commissioners on Uniform S t a t e  Laws a t  page 200: 

(1) Requirement that each agency shall adopt essential procedural rules 
and, so far as practicable, that all rule-making, both procedural 
and substantive, shall be accompanied by notice of hearing to 
interested persons; 

(2) Assurance of proper publicity for administrative rules that affect 
the public; 

(3) Provision for advance determination of (or "declaratory judgments" 
on) the validity of administrative rules, and provision for 
"declaratory rulings," affording advance determination of the 
application of administrative rules to particular cases; 

(4) Assurance of fundamental fairness in administrative hearings, 
particularly in regard to rules of evidence, the taking of 
official notice in quasi-judicial proceedings, and the exclusion 
of factual material not properly presented and made a part of 
the record; 

(5) Provision assuring personal familiarity on the part of the responsible 
deciding officers and agency heads with the evidence in quasi- 
judicial cases decided by them; 

(6) Assurance of proper scope of judicial review of administrative 
orders to guarantee correction of administrative errors. 

The Hawaii APA embodies p rov i s ions  which s a t i s f y  t h e s e  p r i n c i p l e s .  
A somewhat unique f e a t u r e  of t h e  Hawaii APA i s  t h a t  it a p p l i e s  t o  
county agenc ies  a s  w e l l  a s  t o  s t a t e  agencies .2  

The word agency is  a  key one i n  any d i scuss ion  of t h e  APA, f o r  
t h e  APA on ly  a p p l i e s  t o  s t a t e  o r  county i n s t r u m e n t a l i t i e s  which f a l l  
w i t h i n  t h e  d e f i n i t i o n  of t h e  term aqency i n  s e c t i o n  6 C - l ( a ) . 3  For an  
i n s t r u m e n t a l i t y  t o  be  an agency, it must possess ,  under law, ru l e -  
making o r  ad jud ica to ry  func t ions .  
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I t  may perhaps be  argued t h a t  every s i n g l e  county  i n s t r u m e n t a l i t y  
i s  by t h e  mere f a c t  of  i t s  es tab l i shment  under law empowered t o  make 
r u l e s  and i s  t h u s  an agency. Support f o r  t h i s  p r o p o s i t i o n  might r e l y  
on t h e  no t ion  t h a t  a l l  e n t i t i e s  have inhe ren t  power t o  make what a r e  
c a l l e d  i n t e r p r e t i v e ,  nonregulatory r u l e s .  A l ead ing  a u t h o r i t y  h a s  
s a i d :  

I t  i s  e q u a l l y  c l e a r  t h a t  an  agency may, w i t h o u t  s p e c i f i c  a u t h o r i t y ,  
make known i t s  i n t e r p r e t a t i o n  of t h e  p r o v i s i o n s  of  t h e  s t a t u t e  i t  
a d m i n i s t e r s .  . . .4 (Emphasis added) 

The main t h r u s t  of  t h i s  argument would be  t h a t  an i n s t r u m e n t a l i t y  
need not  be s p e c i f i c a l l y  au tho r i zed  t o  make r u l e s  by w r i t t e n  law such 
a s  s t a t u t e s  o r  ordinances  o r  a  c o n s t i t u t i o n ;  because i t  posses ses  
i n h e r e n t  power t o  make r u l e s  of  an i n t e r p r e t i v e  na tu re  and because 
i n t e r p r e t i v e  r u l e s  a r e  r u l e s  under t h e  APA d e f i n i t i o n  of " r u l e " ,  t h e  
i n s t r u m e n t a l i t y ,  t h e  argument would proceed,  i s  an  agency s u b j e c t  t o  
t h e  APA . 

The t r b u b l e  w i th  t h i s  argument is t h a t  it f a i l s  t o  g i v e  any mean- 
ing  t o  t h e  words "au thor ized  by law" i n  t h e  APA d e f i n i t i o n  of "agency" 
b u t  r ende r s  them redundant and meaningless.  While we recognize  t h a t  
t h e  word "law" - has  var ious  broad meanings and is not  n e c e s s a r i l y  
r e s t r i c t e d  t o  mean s t a t u t o r y  o r  c o n s t i t u t i o n a l  law w e  b e l i e v e  t h a t  i n  
t h e  c a s e  o f  t h e  APA, t h e  s u b j e c t  term must be  r e s t r i c t e d  t o  mean 
w r i t t e n  law. 

A s  f u r t h e r  suppor t  f o r  our  conclusion,  w e  no t e  t h a t  t h e  o f f i c i a l  
comment t o  t h e  model d r a f t  which was used as a b a s i s  f o r  Hawai i ' s  APA 
c l e a r l y  shows t h a t  t h e  term "agency" was no t  meant t o  b e  a l l - i n c l u s i v e  
r e s p e c t i n g  every government i n s t r u m e n t a l i t y .  The fo l lowing  appears  
i n  t h e  F i r s t  T e n t a t i v e  Dra f t  o f  t h e  Revised Model S t a t e  Adminis t ra t ive  
Procedure Act: 

SECTION 1. [ D e f i n i t i o n s . ]  

For  t h e  purpose  of t h i s  Act:  

(1) "Agency" means each s t a t e  [board ,  conmiss ion,  depar tment ,  o r  
o f f i c e r ]  a u t h o r i z e d  by law t o  make r u l e s  o r  t o  a d j u d i c a t e  c o n t e s t e d  
c a s e s ,  excep t  t h o s e  i n  t h e  l e g i s l a t i v e  o r  j u d i c i a l  b ranches .  

The p r e s e n t  d e f i n i t i o n  of  "agency" i s  r e t a i n e d .  C a r e f u l  c o n s i d e r -  
a t i o n  was g iven  t o  t h e  s u g g e s t i o n  t h a t  t h e  d e f i n i t i o n  should  be broadened 
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t o  i n c l u d e ,  a s  does  t h e  F e d e r a l  Act ,  each and every  " a u t h o r i t y . "  Th i s  
o f f e r e d  a l l u r i n g  p o s s i b i l i t i e s  of  r e q u i r i n g  every  l i t t l e  a u t o c r a t i c  
b u r e a u c r a t  (of whom t h e r e  a r e  unques t ionab ly  many i n  S t a t e  Governments) 
t o  adop t  r u l e s  and p u b l i s h  i n f o r m a t i o n .  But when a t t e n t i o n  was g i v e n  
t o  p r a c t i c a l  d i f f i c u l t i e s  invo lved  i f  t h e  s t a t u t o r y  p r o v i s i o n s  were 
made a p p l i c a b l e  t o  every  bean board and c i d e r  c o m i s s i o n  and c i t i z e n s  
a d v i s o r y  c o u n c i l ,  i t  was concluded w i t h  some r e l u c t a n c e  t h a t  t h e  scope 
of o p e r a t i o n  of t h e  a c t  should n o t  be e n l a r g e d .  

Th is  s tudy  w i l l  proceed on t h e  assumption t h a t  t h e  words 
"au tho r i zed  by law" mean au tho r i zed  by s t a t u t e  o r  ordinance.  

Thus, g iven  t h e  above assumption, it fo l lows  t h a t  some county 
i n s t r u m e n t a l i t i e s  a r e  aqencies  under t h e  APA whi le  o t h e r s  a r e  no t  
(Cf.  SR 67-23 of t h e  Corporat ion Counsel o f  t h e  C i t y  and County of 
Honolulu found i n  t h e  Appendix). I n  o rde r  t o  measure county compliance 
w i t h  the APA it t h e n  becomes necessary  a s  a f i r s t  s t e p  t o  determine 
which county i n s t r u m e n t a l i t i e s  a r e  APA agenc ies .  A t  f i r s t  b lu sh ,  t h i s  
would seem t o  be a s imple  t a s k  involv ing  a run through of a l l  r e l e v a n t  
s t a t u t e s  and ordinances  t o  f i n d  i n s t a n c e s  where r u l e  making o r  adjudi-  
c a t o r y  f u n c t i o n s  a r e  con fe r r ed  upon county i n s t r u m e n t a l i t i e s .  C lea r  
and e a s y  cases would be those  i n  which t h e  r e l e v a n t  law, f o r  example, 
s t a t e s :  " t h e  department s h a l l  make r u l e s  and r e g u l a t i o n s  t o  c a r r y  out  
t h e  purposes  of t h i s  Act". There probably would be no q u e s t i o n  bu t  
what t h e  APA would apply  t o  such a s i t u a t i o n .  A compl ica t ing  f a c t o r  
i n t r u d e d  i t s e l f  upon t h i s  s tudy ,  however, when t h e  s ea rch  o f  t h e  laws 
r evea l ed  d e l e g a t i o n s  of power t o  county i n s t r u m e n t a l i t i e s  o r  o f f i c e r s  
t o  perform c e r t a i n  a c t s  which a rguably  involved r u l e  making b u t  which 
f a i l e d  t o  make it c l e a r  t h a t  r u l e  making was in tended.  

We w i l l  p r e s e n t  two examples t o  i l l u s t r a t e  t h i s  s i t u a t i o n  which 
has  caused cons ide rab le  confusion.  I t  should be borne i n  mind through- 
ou t  t h i s  d i s c u s s i o n  t h a t  a t  t h e  t ime t h i s  r e p o r t  w a s  being w r i t t e n ,  
t h e  s i t u a t i o n s  descr ibed  below were not  regarded by t h e  county in -  
volved a s  coming under t h e  APA and t h e  r u l e s ,  i f  they  a r e  t h a t ,  made 
by t h e  o f f i c i a l s  involved were no t  promulgated i n  accord wi th  t h e  
APA.  It should a l s o  be  k e p t  i n  mind t h a t  none of t h e  laws de l ega t ing  
t h e  powers d i scus sed  i n  t h e s e  examples s p e c i f i c a l l y  s t a t e  t h a t  t h e  
a f  f e c t e d  o f f i c i a l s  a r e  t o  make r u l e s .  

The T r a f f i c  Code of t h e  C i t y  and County of Honolulu prov ides  a t  
s e c t i o n  15-3.2: 

( 2 )  The T r a f f i c  Engineer  may e s t a b l i s h ,  p l a c e  and m a i n t a i n  such 
s i g n s ,  s i g n a l s ,  pavement markings and o t h e r  t r a f f i c  c o n t r o l  d e v i c e s  a s  
he may deem n e c e s s a r y  when s p e c i a l  o c c a s i o n s  o r  emergencies  w a r r a n t  such 
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a c t i o n ,  b u t  when t h e r e  i s  i n  h i s  op in ion  an apparen t  need f o r  such 
t r a f f i c  c o n t r o l  d e v i c e s  t o  remain i n  u s e  f o r  a  per iod of t ime  exceeding 
one month, a p p l i c a t i o n  must be made t o  t h e  C i t y  Council  f o r  approva l  of 
s a i d  t r a f f i c  c o n t r o l  d e v i c e s .  

Th is  p rov i s ion  a l lows t h e  t r a f f i c  engineer  wi thout  o t h e r  p r i o r  
a c t i o n  of t h e  C i t y  Council  t o  e r e c t  t r a f f i c  c o n t r o l  dev ices  f o r  a  
p e r i o d  of one month when j u s t i f i e d  by emergencies o r  s p e c i a l  occas ions .  
When t h e  t r a f f i c  eng ineer  e x e r c i s e s  h i s  d i s c r e t i o n a r y  powers under 
t h i s  s e c t i o n  he does not  do s o  i n  conformity  wi th  t h e  APA. The APA 
makes s p e c i a l  p r o v i s i o n  f o r  t h e  f i l i n g  and immediate e f f e c t i v e n e s s  of  
emergency r u l e s  i n  c a s e s  when an agency f i n d s  t h a t  "adopt ion  of t h e  
r u l e  is necessary  because of imminent p e r i l  t o  t h e  p u b l i c  h e a l t h ,  
s a f e t y  o r  morals" ( s e c t i o n  6C-4, RLH 1955) .  Thus, i t  would be p o s s i b l e  
f o r  t h e  t r a f f i c  eng ineer  t o  u t i l i z e  t h e  APA machinery t o  f i l e  h i s  
r e g u l a t i o n s  under t h e  above quoted p rov i s ion  of t he  T r a f f i c  Code with- 
o u t  exper ienc ing  de l ays  which would i n t e r f e r e  w i t h  t he  e f f e c t i v e n e s s  
of  h i s  a c t i o n s .  There are, we recognize ,  p r a c t i c a l  o b j e c t i o n s  t o  apply- 
i n g  t h e  APA t o  t h i s  s i t u a t i o n .  The a c t i o n  of t h e  t r a f f i c  eng ineer  
remains e f f e c t i v e  f o r  on ly  one month a f t e r  which it appears  t o  become 
t h e  a c t i o n  of t h e  C i t y  Council which would seem t o  i n s u l a t e  it t h e n  
from APA a p p l i c a b i l i t y .  Would it be d e s i r a b l e  t o  c l u t t e r  up t h e  
r e g i s t e r s  of  r u l e s  wi th  such ephemera? A r e n ' t  t h e s e  a c t i o n s ,  anyway, 
l i k e l y  t o  r e c e i v e  wide p u b l i c i t y  from o the r  sources  such a s  t h e  news 
media i f  t h e y  a r e  t aken  i n  cases  o f  emergency? These a r e  some of t h e  
p r a c t i c a l  c o n s i d e r a t i o n s  which would b e  faced i n  applying t h e  APA t o  
t h i s  s i t u a t i o n .  Does t h e  APA apply? The APA would apply  i f  t he  a c t i o n  
o f  t h e  t r a f f i c  engineer  involved a  "con te s t ed  case"  a s  de f ined  i n  sec- 
t i o n  6C-1 ( e )  5 o r  " r u l e "  making a s  def ined  i n  s e c t i o n  6C-1 (d)  . 

While it might depend upon t h e  f a c t s  of a  p a r t i c u l a r  s i t u a t i o n  a s  
t o  whether a  con te s t ed  ca se  is involved,  it is  d i f f i c u l t  t o  b e l i e v e  
t h a t  i n  most i n s t a n c e s  t h e  t r a f f i c  eng ineer  would be  determining " t h e  
l e g a l  r i g h t s ,  d u t i e s ,  o r  p r i v i l e g e s  of s p e c i f i c  p a r t i e s "  i n  s i t u a t i o n s  
where agency hea r ings  a r e  " r equ i r ed  by law" when h e  a c t s  r e s p e c t i n g  
t r a f f i c  c o n t r o l  under t h e  s u b j e c t  p rov i s ion .  A t  b e s t ,  t h e  chance seems 
remote t h a t  t h e  a c t i o n s  of t h e  t r a f f i c  engineer  c a l l  i n t o  p l a y  t h e  
c o n t e s t e d  c a s e  h e a r i n g  p rov i s ions  of t he  APA. 

Is t h e  t r a f f i c  engineer  making a  r u l e  when he a c t s  under this 
T r a f f i c  Code p rov i s ion?  A r u l e  i s  def ined  a s  fol lows i n  t h e  APA: 

( d )  "Rule" means each agency s t a t e m e n t  of g e n e r a l  o r  p a r t i c u l a r  
a p p l i c a b i l i t y  and f u t u r e  e f f e c t  t h a t  implements, i n t e r p r e t s ,  o r  pre-  
s c r i b e s  law o r  p o l i c y ,  o r  d e s c r i b e s  t h e  o r g a n i z a t i o n ,  p rocedure ,  o r  
p r a c t i c e  requ i rements  of any agency.  The t e rm does  n o t  i n c l u d e  r e g u l a -  
t i o n s  concern ing  on ly  t h e  i n t e r n a l  management of  a n  agency and n o t  
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a f f e c t i n g  p r iva te  r i g h t s  of or  procedures ava i l ab le  t o  t h e  public ,  nor 
does the  term include dec lara tory  ru l ings  issued pursuant t o  sec t ion  
6C-8, nor intra-agency memoranda. 

Le t  us examine what t y p i c a l l y  might happen under t h i s  d e l e g a t i o n  
of power t o  t h e  t r a f f i c  eng ineer .  Assume t h a t  some unusual  circum- 
s t a n c e  has  made t r a f f i c  on a  p a r t i c u l a r  s t r e e t  extremely heavy and 
consequent ly  dangerous. Fu r the r  assume t h a t  t h e  t r a f f i c  eng ineer ,  i n  
h i s  d i s c r e t i o n ,  determines t h a t  t h e  s i t u a t i o n  c o n s t i t u t e s  an emergency 
of p ropor t ions  s u f f i c i e n t  t o  war ran t  h i s  banning park ing  on t h e  
s t r e e t  even be fo re  t h e  C i t y  Council  i s  a b l e  t o  a c t  by ordinance on 
t h e  mat te r .  He p r o h i b i t s  parking on t h e  s t r e e t .  Has he  made a r u l e ?  

The r e l e v a n t  elements of  t h e  d e f i n i t i o n  of r u l e  a r e  a s  fol lows:  

I .  s ta tement  

2 .  of g e n e r a l  o r  p a r t i c u l a r  a p p l i c a b i l i t y  

3 .  and f u t u r e  e f f e c t  

4.  t h a t  implements, i n t e r p r e t s  o r  p r e s c r i b e s  law o r  p o l i c y .  

~t appears  t h a t  elements 2 through 4, supra ,  a r e  involved and 
s a t i s f i e d  i n  t h e  t r a f f i c  e n g i n e e r ' s  a c t i o n .  But, has  h e  done element 
number l ?  Has he made a  s ta tement?  I n  f a c t ,  t h e  t r a f f i c  eng ineer  
has  probably no t  made a  s ta tement ;  he  has  taken a c t i o n .  But h i s  a c t i o n  
could be  p u t  i n  t h e  form of a  s ta tement .  He could  say ,  "For a  pe r iod  
of one month, parking w i l l  be p r o h i b i t e d  on bo th  s i d e s  of Dole S t r e e t  
between Un ive r s i t y  Avenue and S t .  Louis Drivei ' .  So, it i s  a rguable  
t h a t  t h e  t r a f f i c  engineer  has  made a  s ta tement  and t h u s  a  r u l e .  

It remains t o  cons ider  whether t h e  except ions  t o  t h e  d e f i n i t i o n  
of t h e  term apply t o  t h e  a c t i o n  of t h e  t r a f f i c  eng ineer .  A 
r e g u l a t i o n  is not  a  r u l e  i f  it i s  one: 

1. concerning on ly  t h e  i n t e r n a l  management of an agency 

and no t  a f f e c t i n g  p r i v a t e  r i g h t s  2 .  - 
3 .  o r  procedures  a v a i l a b l e  t o  t h e  p u b l i c .  

The use  of t h e  conjunc t ion  and i n  t h e  above elements of t h e  
except ion  c r e a t e s  confusion.  We recognize  t h a t  under t h e  r u l e s  of  
s t a t u t o r y  c o n s t r u c t i o n  s e t  f o r t h  i n  t h e  Revised Laws of Hawaii 1955 
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and can be r ead  o r  ( s e c t i o n  1-23, RLH 1955) .  Yet i s  o r  in tended? I f  - 
o r  is in tended  i t w o u l d  be  enough t o  except a s ta tement  from t h e  - 
d e f i n i t i o n  o r  r u l e  t o  say  t h a t  t h e  s ta tement  merely does n o t  a f f e c t  
p r i v a t e  r i g h t s .  We have found no a u t h o r i t y  which c a s t s  any l i g h t  on a 
s o l u t i o n  t o  t h i s  ques t ion .  I f  and i s  c l e a r l y  in tended then  a regula-  
t i o n  would have t o  s a t i s f y  element 1 a s  wel l  a s  2 of  t h e  except ion ,  
i n  o r d e r  t o  enjoy t h e  except ion.  Perhaps some c l a r i f i c a t i o n  of t h e  
APA should be cons idered  he re .  

( I n  t h e  i n s t a n t  s i t u a t i o n ,  of cou r se ,  f o r  v i o l a t i n g  a t r a f f i c  
c o n t r o l  o r d e r  made by t h e  t r a f f i c  engineer  under t h e  s u b j e c t  s e c t i o n ,  
a person  could  be pena l ized .  A t  t h i s  p o i n t ,  t h e  r e g u l a t i o n  would seem 
t o  a f f e c t  h i s  p r i v a t e  r i g h t s  s o  t h e  p u b l i c  r i g h t s - p r i v a t e  r i g h t s  
dichotomy a t tempted  t o  be  suggested above a s  a d i v i d i n g  l i n e  between 
when a r e g u l a t i o n  i s  a " r u l e "  and when it is not  one i n  t h e  preceding 
paragraph would appear  t o  be  i nappos i t e  h e r e . )  

Thus, it is t h a t  an  ordinance g ives  t h e  t r a f f i c  eng ineer  l i m i t e d  
a u t h o r i t y  t o  "make law" f o r  a one-month per iod .  He does n o t ,  when 
he  now a c t s  under t h e  s u b j e c t  s e c t i o n ,  f i l e  h i s  a c t i o n s  under APA 
procedures .  Arguably he  should. 

For our  second troublesome example we look t o  s e c t i o n  5-505(d) 
o f  t h e  Cha r t e r  of  t h e  C i t y  and County o f  Honolulu which empowers t h e  
Planning Commission t o  "adopt r e g u l a t i o n s  having t h e  f o r c e  and e f f e c t  
of  law pu r suan t  t o  t h e  subd iv i s ion  ordinance" .  Rule 1 1 B  of t h e s e  
r u l e s  p rov ides :  

B. STREETS AND HIGHWAY IMPROVEMENTS IN SUBDIVISIONS WITHIN THE 
CITY OF HONOLULU. All streets in subdivisions within the City of 
Honolulu shall be on a grade which permits proper drainage of the 
street to or from adjoining streets, and shall have sidewalks, street 
lights, gutters and curbing, in conformity with the standards of the 
City and County of Honolulu; provided, however, that the Commission 
may authorize unimproved sidewalks in subdivisions where the streets 
constructed therein are not through streets which require no coordination 
with existing or planned streets, or where, on account of topographical 
conditions, such as hillside subdivisions or for any other reasons the 
inclusion of improved sidewalks would cause practical difficulty or 
unnecessary hardships or are not needed. All such streets shall have 
a pavement designed for the particular soil condition as determined by 
field and laboratory testing of the soil samples, and shall contain 
water mains, sewers where practicable , storm drainage facilities and 
street survey monuments as elsewhere herein stipulated. 

The specifications for pavements, curbs, gutters, sidewalks, street . .  , ~- 

i t ,  i t i . ,  t i  ih~r~in > i : ~ l l  ue in . I :  ;itti t ; ; , . . i f i . . t -  
i :  1 n i !  Cn c 3 .  J I .  .I r h c  D ~ ; ~ r t . ? ~ : i c  .I Puv:i: 



INTRODUCTION 

Works of the City and County of Honolulu (except the specifications as 
to the water system which shall conform to the rules and regulations and 
standards of the Board of Water Supply) and are subject to such changes 
and improvements in highway design as may be recommended by the Chief 
Engineer; provided, however, that rolled curbs may be constructed where 
in the opinion of the Commission and the Chief Engineer said type of 
curb construction will not be detrimental to the safety of the people 
within the area and where standard vertical curbs are not necessary for 
control of flood waters or traffic. (Sec. l(d), Am. CPC Res. No. 786) 
(Emphasis added) 

Pursuant to the above Planning Commission rule, the chief 
engineer of the City and County of Honolulu has promulgated a booklet 
of specifications. These specifications have not been promulgated 
under the APA. Yet, the specifications appear to constitute rules. 

A striking feature of the treatment of these specifications is 
that but for filing with the proper authorities and the giving of 
public notice prior to hearings, the development and publication 
of the specifications are handled much as they would be under the 
APA. Informal hearings are held prior to the promulgation of the 
specifications: copies of the specifications are printed and avail- 
able to the public. There would appear to be little reason why these 
specifications could not be promulgated under the APA. (The chief 
objection would seem to be the loss of flexibility to make changes 
without holding public hearings.) It is submitted that the specifica- 
tions of the chief engineer may well be subject to the APA although 
they are not presently so regarded. Other counties in the Islands 
use the specification device and may face the same likelihood of APA 
applicability thereto. It must be pointed out that the Corporation 
Counsel disagrees with the above analysis and feels that a rule making 
function has not been conferred on the chief 

The presentation of the above two examples was intended to 
demonstrate some of the difficulties the counties face in attempting 
to determine what the APA applies to. 

In each of the counties, under section 5-42, Revised Laws of 
Hawaii 1955, the mayor or county chairmen are required to make rules 
respecting vacations and sick leaves. It has been decided not to 
include these officers in the following listings on the grounds that 
the subject rules concern "internal" matters and thus are exempt from 
the APA. 

When this study was conducted, it was too soon after Act 118, 
SLH 1967, dealing with value engineering, had been passed to expect 
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t h e  c o u n t i e s  t o  have drawn up t h e  r e q u i s i t e  r u l e s .  Accordingly, t h i s  
Act i s  l e f t  ou t  of  t h e  t a b l e s  which follow. 

The drawing up o f  a  l i s t  of county agenc ies  which should comply 
w i t h  t h e  APA p r e s e n t s  a  number o f  d i f f i c u l t i e s .  These inc lude  t h e  
f a c t  t h a t  a l l  s t a t u t e s  and ordinances  must be combed through t o  f i n d  
i n s t a n c e s  of d e l e g a t i o n  of a d m i n i s t r a t i v e  a u t h o r i t y  t o  agenc ies .  I n  
a  s ea rch  of such l a r g e  p ropor t ions  it i s  l i k e l y  t h a t  some in s t ances  
of d e l e g a t i o n  may be missed. Secondly, judgments must be made a s  
t o  whether t h e  d e l e g a t i o n s  found c o n s t i t u t e  r u l e  making o r  ad jud i -  
c a t o r y  func t ions  o r  n e i t h e r .  I t  has  been of cons ide rab le  h e l p  i n  
t h e  conduct  of  t h i s  s tudy  t h a t  county o f f i c i a l s ,  p a r t i c u l a r l y  t h e  
a t t o r n e y s ,  have i n  c e r t a i n  i n s t a n c e s  supp l i ed  us w i t h  l i s t s  g iv ing  
t h e i r  op in ions  a s  t o  what i n s t r u m e n t a l i t i e s  a r e  s u b j e c t  t o  t h e  APA. 
Unfor tuna te ly ,  t h e  l i s t  from Honolulu was s t i l l  i n  t h e  process  of  
be ing  drawn up when t h i s  r e p o r t  was be ing  w r i t t e n ,  b u t  l i s ts  were 
a v a i l a b l e  from t h e  o t h e r  coun t i e s .  These l i s ts  w i l l  be used a s  t h e  
c o r e  of d i s cus s ion  f o r  each county b u t  i f  c o r r e c t i o n s  o r  a d d i t i o n s  
a r e  i n d i c a t e d  they  w i l l  be made h e r e i n .  

When i n  t h e  d i s c u s s i o n  which fo l lows ,  it i s  a s s e r t e d  t h a t  a  
county agency is i n  compliance w i t h  t h e  APA, it w i l l  mean t h a t  ru l e -  
making agenc ies  have adopted r u l e s  a f t e r  r e q u i s i t e  n o t i c e  and p u b l i c  
h e a r i n g  wi th  execut ive  approval  (except  i n  t h e  c a s e  o f  boards of 
wate r  supply)  and f i l e d  them w i t h  t h e  c l e r k  and Lieu tenant  governor. 
I t  w i l l  mean, i n  t h e  c a s e  of ad jud ica to ry  agenc ies ,  t h a t  s p o t  checks 
of t h e i r  f i l e s  r evea l ed  compliance wi th  t h e  APA requirements  i n  
c o n t e s t e d  c a s e s  concerning n o t i c e  t o  p a r t i e s ,  s ta tements  of t h e  ca se ,  
oppor tun i ty  t o  p r e s e n t  evidence,  and t h e  making of f i n d i n g s  of f a c t  
and conc lus ions  of law. I n  t h e  c a s e  of both  types  of agenc ies ,  it 
w i l l  mean t h a t  they  have made t h e  procedura l  r u l e s  c a l l e d  f o r  by 
s e c t i o n  6C-2 and have publ i shed  t h e i r  r u l e s  i n  accord  wi th  s e c t i o n  
6C-5. Where compliance i s  s u b s t a n t i a l  b u t  no t  complete, an  ind ica-  
t i o n  w i l l  be made f o r  t h e  a f f e c t e d  agency i n d i c a t i n g  t h e  r e s p e c t s  i n  
which compliance i s  incomplete.  



Chapter I1 

COUNTY AGENCY COMPLIANCE WITH APA 

City and County of Honolulu 

The fol lowing i n s t r u m e n t a l i t i e s  o f  t h e  C i t y  and County of 
Honolulu a r e  be l i eved  t o  b e  agencies  s u b j e c t  t o  t h e  APA. The c i t a -  
t i o n s  t o  s t a t u t e s  o r  ordinances  i n d i c a t e  laws c o n f e r r i n g  r u l e  making 
o r  ad jud ica to ry  a u t h o r i t y .  Those agencies  marked wi th  t he  l e t t e r  
"C" a r e ,  a t  l e a s t ,  i n  s u b s t a n t i a l  compliance w i t h  t h e  APA whi le  t h o s e  
which a r e  not  s o  marked a r e  not  i n  compliance. 

Liquor Commission - Secs.  159-16 ( r u l e s ,  h e a r i n g s ) ,  
159-58 ( p u b l i c  hea r ing  p r i o r  t o  l i c e n s i n g ) .  159-90 
(hear ing  on revoca t ion  o r  suspension o f  l i c e n s e )  , 
RLH 1955. 

Motor Vehicle Dea le rs '  and Salesmen's  L icens ing  
Board - Secs.  160-163 ( r u l e s ,  h e a r i n g s ) ,  160-174 
(hear ing  on suspension o r  revoca t ion  of l i c e n s e ) ,  
RLH 1955. 

Board o f  Water Supply - Char te r  Sec.  5-513 ( r u l e s  
re s u b d i v i s i o n s ) ,  8-105 ( r u l e s ) ,  8-109 ( r a t e s ) ,  
8-110 ( r a t e s ) ,  8-118 (appea ls  from a c t i o n  of 
manager),  a l s o  s ee  d i scuss ion ,  supra ,  r e  s p e c i f i c a -  
t i o n s .  

Urban Redevelopment Agency - Sec. 143-6(b) ( r u l e s ) ,  
RLH 1955. 

Examiner of  Chauffeurs - Sec. - -128, Act 214, 
SLH 1967 (hear ing  on suspension o r  r evoca t ion  of 
d r i v e r ' s  l i c e n s e )  ( r u l e s  a r e  being adop ted ) .  

Board of T rus t ee s  of Pensions f o r  Policemen, Firemen 
and Bandsmen - Sec. 6-151 (hear ings  on a c t i o n s  con- 
ce rn ing  p e n s i o n s ) ,  RLH 1955. 

P o l i c e  Connnission - Char te r  Secs ,  7-103, 7-108. 

Chief of P o l i c e  - Sec. 160-81, RLH 1955; Taxi 
Control  Ordinance. (While t h e  ch ie f  of p o l i c e  h a s  
f i l e d  procedura l  r u l e s ,  h e  has  not f i l e d  r u l e s  
r e l a t i n g  t o  t h e  motor v e h i c l e  s a f e t y  a c t  ( s e c .  160-81). 
Add i t i ona l ly ,  under a number of ordinances  t h e  c h i e f  
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of p o l i c e  h a s  power t o  revoke o r  suspend l i c e n s e s  
wi thout  a hear ing .  The c o u n t i e s  should be s e n s i t i v e  
t o  t h e  p o s s i b i l i t y  t h a t  c o n s t i t u t i o n a l  p r i n c i p l e s  
may neve r the l e s s  r e q u i r e  h e a r i n g s  t o  be h e l d  i n  which 
case  t h e  APA would be  app l i cab le .  I n  t h i s  connect ion,  
s ee  s ec .  13-6.8, R.O. 1961 (summary suspension of 
dance h a l l  p e r m i t s ) ,  o rd .  2896, 2955. Respect ing 
sec .  15-13.11 of t h e  T r a f f i c  Code (d i sposa l  of  un- 
claimed v e h i c l e s ) ,  t h e  ch i e f  of p o l i c e  h a s  made r u l e s  
complying wi th  t h e  APA.) 

C 9. C i v i l  Se rv i ce  Commission - Char t e r  Secs.  5-607 
(appea ls  from a c t i o n  of c i v i l  s e r v i c e  d i r e c t o r ) ,  
5-609 ( a p p e a l s ) .  

10. D i r e c t o r  of  C i v i l  Se rv i ce  - Sec. 5-72 (hours  of  work) ,  
RLH 1955. 

C 11. Di rec to r  of  Finance - Sec. 130-7, RLH 1955, a s  amended 
by Act 49, SLH 1966 ( f e e s  f o r  motor v e h i c l e  number 
p l a t e s  and emblems) . (Arguably no d i s c r e t i o n  is 
confe r r ed  on t h e  d i r e c t o r  b u t  s e e  Corporat ion Counsel 
Op. 66-46.) Secs.  7B-2 and 9-24, RLH 1955. 

C 12.  Planning Commission - Char t e r  Sec. 5-505 ( s u b d i v i s i o n  
r u l e s )  . 

C 13. Zoning Board of Appeals - Char t e r  Sec. 5-507 (hear-  
i n g s  on zoning m a t t e r s ) .  

14. D i r ec to r  of Planning - Sec. 21-11.2, R.O. 1961 (hear-  
i n g  f o r  permi t  t o  c a r r y  on t empora r i l y  i n d u s t r i a l  
uses  under zoning o rd inance ) .  

15. E l e c t r i c a l  Advisory Board - Ord. 2541 (hea r ing  
appea ls  under E l e c t r i c a l  Code). (Rules a r e  be ing  
d r a f t e d .  ) 

16. Board o f  E l e c t r i c a l  Examiners - S e t .  17-3.2, R.O. 
1961 (hear ings  under E l e c t r i c a l  Code). 

C 1 7 .  Bui lding Board of Appeals - Ord. 2867 (hea r ings  under 
Bui lding Code!. (Compliance i s  s u b s t a n t i a l ,  b u t  pub- 
l i s h e d  cop ie s  a r e  not  a v a i l a b l e  f o r  t h e  p u b l i c . )  
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Board of Plumbing Examiners - Uniform Plumbing Code 
Sec. 2.5. 

Fire Chief - Sec. 13-9.3, R.O. 1961 (hearing on 
suitability a? fire extinguishers) . 
Traffic Engineer - See discussion, supra, on 
emergency rules and ord. 2946 (creating "no passing" 
zones). 

Chief Engineer - See discussion, supra, of specifica- 
tions and sec. 11-2.4, R.O. 1961 (sewer ordinance). 
(Additionally, although it is doubtful at this time 
whether they contemplate compliance with the APA, 
certain ordinances give the chief engineer broad 
regulatory powers. For example, see ord. 2734 
(grading), 2733 (quarrying). It is possible that 
constitutional principles may require a hearing 
under these ordinances in case of permit denials or 
suspension in which case the APA would apply. How- 
ever, it is not clear at this time that the APA does 
apply. ) 

County of Hawaii 

As stated earlier, the counties other than Honolulu submitted 
opinions as to which agencies are subject to the Act and which agencies 
are in compliance therewith. The following is an excerpt from the 
opinion of the Hawaii county attorney: 

Mr. Herman S. Doi, Director 
Legislative Reference Bureau 
University of Hawaii 
2425 Campus Road 
Honolulu, Hawaii 96822 

Attention: Miss Sonia Faust 

Dear Mr. Doi: 

County Chairman Shunichi Kimura has referred to this office your 
letter dated June 5 ,  1967, relative to House Resolution No. 273.  
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Agencies, Departments, Boards and Comissions that are 
required to adopt rules: Dates Rules Filed 

Planning Commission - July 16, 1962 
Liquor Commission - August 19, 1964 
Police Commission - January 8, 1964 

Hawaii Redevelopment Agency - (rules not submitted) 
Board of Electrical Examiners - December 28, 1965 

Board of Plumbing Examiners - December 28, 1965 

Board of Water Supply - (rules not submitted) 
Motor Vehicle Dealers' Licensing Board - July 5, 1963 
Pension Board of Trustees, Policemen, Firemen and 
Bandsmen - (rules not submitted) 

* * *  
Civil Service Commission - March 17, 1964 
Board of Appeals, Building Code - February 16, 1966 
The following boards are under study to determine whether 

compliance to the Administrative Procedure Act is required: 

Board of Trustees, Honokaa Lyceum Association 

Board of Hawaii County Hospital System 
(Created by Resolution No. 80, April 5, 1967) 

Board of Ethics 
(Created by County of Hawaii Ordinance No. 68, April 5, 1967) 

Enclosed is our letter to the listed agencies of their need to 
comply with the Administrative Procedure Act. 

If there are any further questions, please do not hesitate to 
inquire. 

* * *  
Very truly yours, 

/s/ Robert T. Ito 

ROBERT T. IT0 
Deputy County Attorney 

RT1:ds: jo 

Enclosures 

cc: County Chairman Shunichi Kinura 
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On t h e  b a s i s  o f  t h e  foregoing l e t t e r  and our  own s tudy ,  we f i n d  
t h a t  t h e  fol lowing agenc ies  a r e  s u b j e c t  t o  t h e  APA and t h a t  those  
marked w i t h  a "C" a r e  a t  l e a s t  i n  s u b s t a n t i a l  compliance. 

The Liquor Commission - Secs.  159-16, 159-58, 159-90, 
RLH 1955. 

The Motor Vehicle  Dea le r s '  and Salesmen's  Licensing 
Board - Secs.  160-163, 160-174, RLN 1955. 

Board of Water Supply - Sec. 146-112, RLH 1955. 
(Rules be ing  d r a f t e d . )  

Urban Redevelopment Agency - Sec. 143 -6 (b ) ,  RLH 1955. 

Examiner of  Chauffeurs - Sec. - -128, Act 214, 
SLH 1967. 

Board of T rus t ee s  of  Pensions f o r  Policemen, Firemen 
and Bandsmen - Sec. 6-151, RLH 1955. (This  agency is  
defunc t  on Hawaii.) 

P o l i c e  Commission - Secs .  145-4, 145-10, RLH 1955. 
(Actua l ly ,  r u l e s  c a l l e d  Po l i ce  Commission Rules i n  
foregoing l e t t e r  a r e  mis labeled p o l i c e  c h i e f  r u l e s . )  

P o l i c e  Chief - Sec. 160-81, RLH 1955; Ord. 39. 

C i v i l  Se rv i ce  Commission - Sec. 3-21, 3-25, 3-26, 
RLH 1955. 

D i r ec to r  of  C i v i l  Serv ice  - Sec. 5-72, RLH 1955. 

Treasurer  - Ord. 27 (dance h a l l  ordinance:  t h e r e  a r e  
no dance h a l l s  i n  t h e  coun ty ) .  

County Engineer - Ord. 53 (driveway c o n s t r u c t i o n  - 
s p e c i f i c a t i o n s ) ,  70 ( t r a f f i c  code - e s t a b l i s h i n g  no- 
pass ing  z o n e s ) .  

Executive Committee of t h e  Parks and Recrea t ion  
Commission - Ord. 11. (Arguably t h i s  i s  an advisory  
group on ly  .) 

Board of Appeals - Building Code. 
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C 15.  Board of E l e c t r i c a l  Examiners - Ord. 59 (hea r ing  
appea ls  under E l e c t r i c  Code). 

C 16.  Board of Plumbing Examiners - Ord. 60 (Plumbing Code). 

C 17.  Planning Commission - Ord. 58 (mobile home parks  and 
homes, l i c e n s i n g ;  a rguably  no d i s c r e t i o n  is involved 
h e r e ) ,  63 ( zon ing ) .  

It is r a t h e r  i n t e r e s t i n g  t h a t  Planning Commission h e a r i n g s  i n  
t h e  County of Hawaii a r e  not  ad jud ica t ions  of " con te s t ed  ca ses"  under 
t h e  APA because i n  most i n s t ances  t h e r e  i s  an appeal  t o  t h e  Board of 
Superv isors .  Under t h e  APA a " con te s t ed  case"  is dependent upon t h e  
d e f i n i t i o n  of "agency hear ing"  and t h e  APA d e f i n e s  "agency hear ing"  
a s  fo l lows:  

"Agency hearing" r e f e r s  only t o  such hearing held by an agency 
immediately p r i o r  t o  a judic ia l  review of a contested case. . . . 

Since  hea r ings  h e l d  by t h e  Planning Commission a r e  not  h e l d  
immediately p r i o r  t o  j u d i c i a l  review bu t  i n s t e a d  a r e  s u b j e c t  t o  
appeal  t o  t h e  l e g i s l a t i v e  body which is exempted from t h e  APA, Plan- 
ning Commission hea r ings  a r e  t hus  i n s u l a t e d  from t h e  APA. 

Sec t ion  6C-5 of t h e  APA provides:  

[Sec. 6C-5.1 Publ ica t ion  of r u l e s .  

(a )  Each agency s h a l l ,  as  soon a s  p rac t i cab le  a f t e r  January 2, 
1962, compile, index and publish a l l  r u l e s  adopted by such agency and 
remaining i n  e f f e c t .  Compilations s h a l l  be supplemented a s  o f t en  as  
necessary and s h a l l  be revised a t  l e a s t  once every t en  years .  

(b) Compilations and supplements s h a l l  be made ava i l ab le  f r e e  of 
charge upon request  by the s t a t e  o f f i c e r s  i n  the  case of a s t a t e  agency 
and by the  county o f f i c e r s  i n  the  case of a county agency. A s  t o  
o ther  persons each agency may f i x  a p r i ce  t o  cover mailing and publica-  
t i o n  cos t s .  

I n  Hawaii County o n l y  t h e  Liquor Commission and t h e  C i v i l  
Se rv i ce  Commission a r e  i n  compliance wi th  t h i s  s e c t i o n .  None o f  t h e  
o t h e r  agenc ies  in terviewed make a v a i l a b l e  copies  of  t h e i r  r u l e s  f o r  
d i s t r i b u t i o n  t o  o r  purchase by t h e  pub l i c .  

Although r u l e s  have been d r a f t e d  f o r  t he  Hawaii County Planning 
Commission and t h e  xo to r  Vehicle Dea le r s '  Licensing Board, t h e s e  r u l e s  
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have not been filed with the Lieutenant Governor's off ice. Thus, 
there is a violation of APA section 6C-4. 

County of Maui 

The following letters and information from Maui County show: 

I. A listing of county instrumentalities. 

2. By asterisk, an opinion from the Chairman's Office that 
ten of these instrumentalities are APA aqencies. 

3. That five agencies have made rules as indicated by the 
county attorney's letter of June 27, 1967, i.e.: 

Miss Sonia Faust 
Legislative Reference Bureau 
University of Hawaii 
2425 Campus Road 
Honolulu, Hawaii 96822 

Dear Miss Faust: 

We inadvertently failed to forward a listing of 
agencies, departments, and conmissions to you as requested by 
Mr. Herman S. Doi, Director of your Bureau. 

Enclosed you will find such a listing. 

Sincerely yours, 

/s/ Goro Hokama 

Enc . 

GORO HOKAMA 
ACTING CHAIRMAN AND EXECUTIVE 

OFFICER 
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DEPARTHENTS, AGENCIES AND COMMISSIONS 
UNDER THE EXECUTIVE BRANCH OF MAUI 

COUNTY GOVERNMENT 

Office of the Chairman and Executive Officer 
Office of the County Attorney 
Office of the County Auditor 
Office of the County Clerk 
Office of the County Treasurer 
Civil Defense Agency 
Department of Civil Service (Civil Service Commission)* 
Office of Economic Development (Economic Research and 

Development Commission) 
Department of Public Works 
Board of Electrical Examiners* [Appeal to Board of 

Supervisors ] 
Board of Plumbing Examiners* [Appeal to Board of 

Supervisors] 
Department of Parks, Playgrounds and Recreation* 
Police Department (Police Commission)* 
Fire Department 
County of Saui Planning Comission* 
Liquor Commission* 
County of Maui Historic Commission* 
Board of Water Supply* 
Motor Vehicle Dealers' Licensing Board [*I 
County of Maui Redevelopment Agencp 

*Empowered to issue rules and regulations or to hold 
hearings. 

Nr. Herman S. Doi 
Director 
Legislative Reference Bureau 
University of Hawaii 
2425 Campus Road 
Honolulu, Hawaii 96822 

Dear Mr. Doi: 

Your letter addressed to Acting Chairman Goro Hokama, 
dated June 5, 1967, relative to House Resolution No. 2 7 3 ,  
was referred to this office. 

In accordance with your request, we enclose herewith 
the following: 

* * *  

2. Rules and Regulations of the Liquor Comission of 
the County of Naui. 
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3. Rules of Administrative Practice and Procedure, 
Motor Vehicle Dealers Licensing Board of the County of 
Maui . 

4. Rules on Public Information: Petition for Revision 
of Rules and Declaratory Rulings of the Civil Service Com- 
mission of the County of Maui. 

5. Rules and Regulations of the Board of Water Supply 
of the County of Maui. 

6. Rules of Practice and Procedure of the Planning 
and Traffic Commission of the County of Maui. 

We also enclose herewith a volume of the Permanent 
Ordinances of the County of Maui 1966. The Permanent 
Ordinances contain rules and regulations of the Depart- 
ment of Parks, Playgrou~ and Recreation of the County 
of Maui. 

We also enclose herewith a copy of an opinion dated 
October 3, 1962, written by Deputy County Attorney Richard R. 
Komo relative to the applicability of the Hawaii Adminis- 
trative Procedure Act to the Board of Trustees of the Maui 
Community Hospitals. 

Referring back to the list of boards, committees and 
commissions of the County of Maui, it should be mentioned 
that many of said boards and commissions do not have rules 
and regulations for various reasons. For example, the 
activities of the Board of Electrical Examiners and the 
Board of Plumbing Examiners are controlled by ordinance. 
(See Permanent Ordinances of the County of Maui 1966.) 
Many of the advisory boards and commissions do not have 
rules and regulations for the reason that they are merely 
advisory. These include the Street Naming Commission, the 
Maui County Street Lighting Committee, etc. 

We hope this will give you a preliminary idea as to 
how the Administrative Procedure Act is being effectuated 
in the County of Maui. 

Please let us know if there is any other material or 
information that you desire. 

Yours very truly, 

/s/ Kase Higa 

U S E  HIGA 
COUNTY ATTORNEY 
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On the basis of the foregoing letter and our own study, we find 
that the following agencies are subject to the APA and that those 
marked with a "C" are at least in substantial compliance with it. 

C 1. 

C 2. 

C 3. 

4. 

5. 

6. 

7. 

8. 

C 9. 

10. 

11. 

C 12. 

13. 

In the 

The Liquor Commission - Secs. 159-16, 159-58, 159-90, 
RLH 1955. 

The Motor Vehicle Dealers' and Salesmen's Licensing 
Board - Secs. 160-163, 160-174, RLH 1955. 
Board of Water Supply - Secs. 145A-16, 145~-23, 
RLH 1955. 

Urban Redevelopment Agency - Sec. 143-6(b), RLH 1955. 

Examiner of Chauffeurs - Sec. - -128, Act 214, 
SLH 1967. 

Board of Trustees of Pensions for Policemen, Firemen 
and Bandsmen - Sec. 6-151, RLH 1955. 

Police Commission - Secs. 145-4, 145-10, RLH 1955. 
Police Chief - Sec. 160-81, RLH 1955. 

Civil Service Commission - Secs 3-21, 3-25, 3-26, 
RLH 1955. 

Director of Civil Service - Sec. 5-72, RLH 1955. 

County of Maui Historic Commission - Sec. 8-1.23, 
P.O., 1967. (This commission may be regarded as 
merely advisory. ) 

Planning Commission - Secs. 7-1.1, 8-1.22, 8-1.23, 
P.O. 1967. 

Department of Public Works - Sec. 11-1.9, P.0. 1967, 
see discussion, supra, re specifications of 
Honolulu's chief engineer. 

i case of the Maui County Board of Electrical Examiners and 
Plumbing Examiners, an appeal lies to the Board of Supervisors. Thus, 
it would seem that the APA is inapplicable to hearings held by these 
bodies and so they have not been included. 
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In Maui County, the Liquor Commission and Board of Water Supply 
rules are available for purchase by the public in compliance with 
section 6C-5 of the APA. Civil Service rules are xeroxed for persons 
wishing copies of them as are Planning Commission rules. 

The Maui County Planning Commission's rules have not been filed 
with the Lieutenant Governor's office. 

County of Kauai 

The following information was received from the County of Kauai. 
Contrary to the statement contained in Chairman Vidinha's letter, 
below, the Kauai Liquor Commission was found to be in compliance with 
the APA. 

Miss Sonia Faust 
Assistant Researcher 
Legislative Reference Bureau 
University of Hawaii 
2425 Campus Road 
Honolulu, Hawaii 96822 

Dear Miss Faust: 

Thank you for your letter of July 28, 1967,  with regard to the 
State's Administrative Procedure Act. 

Forwarded herewith is a list of agencies, boards, commissions, 
etc. The agencies denoted with an asterisk are agencies subject to 
the Administrative Procedure Act. None of these agencies have published 
rules with the Clerk or Lieutenant Governor. 

As to the use of our ordinances, I would be happy to send it to 
you on a loan basis or should you not require it immediately, 1'11 have 
it ready for you to hand carry when you meet with us on September 5th. 

Thanking you kindly for your patience on this matter and the 
many past favors rendered this County, I remain 

Very truly yours, 

I s /  Antone Vidinha, Jr 

ANTONE VIDINHA, JR. 
Chairman & Executive Officer 

hs 
encl. 
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CHAIRMAN & EXECUTIVE OFFICER 
COUNTY ATTORNEY 
COUNTY AUDITOR 
COUNTY CLERK 
COUNTY T m A S U R E R  
C I V I L  SERVICE DEPARTMENT 
KAUAI F I R E  DEPARTMENT 
KAUAI POLICE DEPARTMENT 

* BOARD OF WATER SUPPLY 
* KAUAI LIQUOR COMMISSION 

SAMUEL MAHELONA MEMORIAL HOSPITAL 
KAUAI VETERANS MEMORIAL HOSPITAL 
DEPARTMENT OF ECONOMIC DEVELOPMENT 
DEPARTMENT OF PUBLIC WORKS 
C I V I L  DEFENSE 
PURCHASING DEPARTMENT 
PLANNING & TRAFFIC DEPARTMENT 
COUNTY PENSION BOARD 

* C I V I L  SERVICE COMMISSION 
* PLANNING & TRAFFIC COMMISSION 
* POLICE COMMISSION 
* SAMUEL MAHELONA MEMORIAL HOSPITAL BOARD OF TRUSTEES 

[see A c t  2 0 3 ,  SLH 19671 
KAUAI COUNTY COMMITTEE ON AGING 

* KAUAI VETERANS MEMORIAL HOSPITAL W A G I N G  COMMITTEE 
[ see  A c t  203, S L H  19671 

* MOTOR VEHICLE DEALERS LICENSING BOARD 
PENSION BOARD FOR POLICEMEN AND FIREMEN 
ADVISORY COMMITTEE ON ECONOMIC DEVELOPMENT 
WAIMEA WAR MEMORIAL SWIMMING POOL ADVISORY COMMITTEE 
KAUAI LIQUOR COMMISSION 
KAUAI VETERANS CEMETERY ADVISORY COMMITTEE 
COUNTY ADVISORY HEALTH COMMITTEE 
WAILUA GOLF COURSE ADVISORY COMMITTEE 
KAUAI WAR MEMORIAL CONVENTION HALL ADVISORY COMMITTEE 
ADVISORY COMMITTEE ON TOURISM 
KAPAA BEACH NATATORIUM COMMITTEE 
W A I  CHARTER COMMISSION 
KAUAI COMMITTEE ON CHILDREN & YOUTH 
C I T I Z E N S  PLANNING ADVISORY COMMITTEE 

On t h e  b a s i s  of t h e  foregoing  l e t t e r  and our  own s tudy,  we f i n d  
t h a t  t h e  fol lowing agencies  a r e  s u b j e c t  t o  t h e  APA and t h a t  t hose  
marked wi th  a "C "  a r e  a t  l e a s t  i n  s u b s t a n t i a l  compliance. 

1. The Liquor Commission - Secs.  159-16, 159-58, 159-90, 
RLH 1955. 

2.  The Motor Vehicle Dea le rs '  and Salesmen's  L icens ing  
Board - Secs.  160-163, 160-174, RLH 1955. 
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3. Board of Water Supply - Secs .  145A-16, 145A-23, 
RLH 1955. 

4. Urban Redevelopment Agency - Sec. 143-6(b) ,  RLH 1955. 

5 .  Examiner of  Chauffeurs  - Secs .  160-42, 160-51, RLH 
1955. 

6.  Board of T rus t ee s  of Pensions f o r  Policemen, Firemen 
and Bandsmen - Sec. 6-151, RLH 1955. 

7. P o l i c e  Commission - Secs .  145-4, 145-10, RLH 1955. 

8. p o l i c e  Chief - Sec. 160-81, RLH 1955; Ord. 74. 

9.  C i v i l  Se rv i ce  Commission - Secs .  3-21, 3-25, 3-26, 
RLH 1955. 

10.  D i r e c t o r  of C i v i l  Se rv i ce  - Sec. 5-72, RLH 1955. 

11. County Engineer - Ord. 33. 

12.  Bui lding Board of Appeals - Ord. 95. 

It i s  s i g n i f i c a n t  t h a t  i n  a number of i n s t a n c e s  where a hea r ing  
is contemplated by a county o f f i c i a l  o r  i n s t r u m e n t a l i t y  on Kauai, an 
appeal  l i es  t o  t h e  Board of Superv isors  t hus  t ak ing  t h e  proceeding 
o u t s i d e  o f  t h e  reach  of t h e  APA because t h e  hea r ings  h e l d  p r i o r  t o  
those  h e l d  be fo re  t h e  Board of Superv isors  a r e  not  h e l d  immediately 
p r i o r  t o  j u d i c i a l  review. This  is t h e  ca se  w i th  t h e  r evoca t ion  o r  
suspension of plumbing permi t s  by t h e  county eng inee r ,  t h e  g r a n t i n g  
o r  d e n i a l  of zoning va r i ances ,  and hea r ings  by t h e  Board of Appeals 
c r e a t e d  by t h e  E l e c t r i c  Code. 
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EVALUATION OF COMPLIANCE PATTERNS 

The following generalizations may be made about county compliance 
with the APA: 

1. The more powerful an agency is, the more identifiable 
its public is, the more active the agency is, and the 
more closely it resembles what is typically thought of 
as a regulatory board, the more likely it is that it 
will be in compliance with the APA. 

2, The clearer the law delegating administrative authority 
is concerning the making of rules and holding hearings, 
the greater the likelihood is that there will be 
compliance with the APA. 

3. In some areas, particularly, there may be a measure of 
indifference regarding compliance with the APA. No 
indication was found that noncompliance was due to a 
wilful disregard for the law. It may be that what was 
found tended to be an attitude that the APA imposed a 
weighty formalistic superstructure on administrative 
practices somewhat inimical to island informality and 
somewhat elaborate when measured against the adminis- 
trative powers delegated. It is difficult to know 
whether this indifference springs from public indiffer- 
ence as well as official indifference. On Maui, it was 
learned that when the public hearing was held prior to 
the adoption of Planning Commission rules, no one came. 
Also, we were the first people in the history of the 
Maui County Clerk's office to ask to see the rules on 
file there. Some rules have failed to be filed simply 
because no one had ever gotten around to typing them 
in the prescribed form. This form was prescribed by 
the Governor's office during the Quinn administration. 
(It calls for typing the rules on legal sized paper to 
be filed in bound volumes.) 

4. The APA uses very broad, general language which tends 
to be somewhat circuitous and this has the effect of 
making it unclear in some cases whether an instru- 
mentality is subject to it. 

One county attorney interviewed estimated that rule making under 
the ApA took about two months; thus, he said, it was preferable, in 
many cases, for the county to act by ordinance rather than by rule. 
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STATE ADMINISTRATIVE PROCEDURE ACT 

A f t e r  t h e  d r a f t  of  t h e  model a c t  which Hawaii fol lowed i n  draw- 
i n g  up i t s  APA was made, t h e  Nat ional  Conference o f  Commissioners on 
Uniform S t a t e  Laws went on t o  make a f u r t h e r  r e v i s i o n  of t h e  model 
a c t .  This  r e v i s i o n  i s  set f o r t h  i n  t h e  Appendix a long  wi th  Hawai i ' s  
APA and w i l l  be  r e f e r r e d  t o  h e r e i n  a s  t h e  f i n a l  r e v i s i o n .  

The f i n a l  r e v i s i o n  is  d i f f e r e n t  from t h e  Hawaii APA i n  c e r t a i n  
r e s p e c t s .  Among them a r e  t h e  fol lowing:  

1. The Hawaii APA exempts e n t i t i e s  " i n  t h e  l e g i s l a t i v e  o r  
j u d i c i a l  branches" from t h e  d e f i n i t i o n  of agenc ies  s u b j e c t  
t o  t h e  Act. Sec. 6C-1. The f i n a l  r e v i s i o n ,  on t h e  o t h e r  
hand, exempts " t h e  l e g i s l a t u r e  o r  t h e  c o u r t s " .  Sec. 1. 
The reason  t h i s  can have s i g n i f i c a n c e  i n  Hawaii i s  demon- 
s t r a t e d  by t h e  f a c t  t h a t  t h e  county c l e r k  i n  t h e  c a s e  
of t h e  C i t y  and County of Honolulu is i n  t h e  l e g i s l a -  
t i v e  branch of t h e  c i t y  and county a l though h e  i s  an 
a d m i n i s t r a t i v e  o f f i c i a l .  The f i n a l  r e v i s i o n ' s  d e f i n i -  
t i o n  of agenc ies  s u b j e c t  t o  t h e  Act would exclude l e g i s -  
l a t i v e  bod ie s ,  b u t  no t  m i n i s t e r i a l  e n t i t i e s  e x i s t i n g  i n  
t h e  l e g i s l a t i v e  branch.  

2. The d e f i n i t i o n s  of " con te s t ed  case"  and " r u l e "  i n  t h e  
Hawaii APA do no t  make it c l e a r  whether ratemaking and 
l i c e n s i n g  a r e  ad jud ica to ry  o r  rule-making func t ions .  
Sec.  6C-1. I n  f a c t ,  under Hawaii 's  APA it i s  complete ly  
unc l ea r  i f  l i c e n s i n g  p e r  se i s  included a t  a l l .  The 
f i n a l  r e v i s i o n  inc ludes  t h e s e  a c t i v i t i e s  i n  t h e  "con te s t ed  
case"  p rov i s ions .  Sec. l ( 2 )  . 

I t  would be premature a t  t h i s  t i m e  t o  advocate t h e  adopt ion of 
t h e  f i n a l  r e v i s i o n .  While it may have c e r t a i n  good p o i n t s  t o  it, it 
does no t  appear t o  s o l v e  t h e  u n c e r t a i n t i e s  t h a t  a r o s e  dur ing  t h e  
course  of t h i s  s tudy  a s  t o  what e n t i t i e s  a r e  agenc ies  s u b j e c t  t o  t h e  
Act. Seve ra l  a l t e r n a t i v e s  a r e  a v a i l a b l e .  They inc lude :  

1. Leaving t h e  APA a s  it is and encouraging a l l  s u b j e c t  
agenc ies  t o  comply therewith .  Counsel might t ake  t h e  
p o s i t i o n  t h a t  i n  ca se  of doubt t h e  e n t i t y  should comply. 

2 .  Modifying t h e  APA. This approach would r e q u i r e  s tudy  
and t h e  s tudy  should involve t h e  a t t o r n e y  g e n e r a l ,  county 



HAWAII ADMINISTRATIVE PROCEDURE ACT 

attorneys and representatives of affected agencies. 
Types of modification available include: 

a. Listing agencies which the APA applies to (this 
is done in California, Maine, New Mexico, New 
Hampshire and Ohio), or 

b. Listing those which it does not apply to (this is 
done in Georgia, Massachusetts, Michigan, Indiana, 
Maryland, Oregon and virginiaL8 

c. Improvement of definitions. 

3. Revising, where necessary, all laws delegating administrative 
powers to make it clear whether the APA is intended to apply. 



Chapter V 

PROPOSALS BY THE COUNTY 
ATTORNEYS AND THE HARVARD STUDENT 

LEGISLATIVE RESEARCH BUREAU 

The county a t t o r n e y s  h e l d  a meeting on January 5, 1968 t o  d i s -  
c u s s  t h e  mutual problems they  encountered under t h e  APA. We were 
i n v i t e d  t o  a t t e n d .  The a t t o r n e y s  f o r  a l l  f o u r  coun t i e s  were p re sen t  

A t  t h e  meeting,  t h e  fol lowing p o i n t s  emerged: 

I .  There was b a s i c  disagreement a s  t o  whether t h e  s p e c i f i c a -  
t i o n s  of t h e  c h i e f  engineer  were r u l e s .  The county 
a t t o r n e y s  f e l t  they were no t ;  we f e l t  t h e r e  was a good 
argument t o  be made t h a t  they  were and t h u s  t h i s  r e p o r t  
i n d i c a t e s  a s  much. 

2.  There was u n c e r t a i n t y  a s  t o  whether c i v i l  s e r v i c e  r u l e s ,  
vaca t ion  and s i c k  leave r u l e s ,  and p o l i c e  commission 
r u l e s  were s u b j e c t  t o  t h e  APA. I t  i s  obvious t h a t  some 
c o u n t i e s  thought they  were, o r  a t  l e a s t  t h a t  t h e  c i v i l  
s e r v i c e  and p o l i c e  r u l e s  were, f o r  t h e y  complied wi th  
t h e  APA r e s p e c t i n g  them. The argument t h a t  such r u l e s  
a r e  no t  s u b j e c t  t o  t h e  APA proceeds upon t h e  premise 
t h a t  t h e  r u l e s  a f f e c t  i n t e r n a l  mat te rs .  The counte r  
argument is t h a t  tAe r u l e s  meet t h e  APA d e f i n i t i o n  of 
r u l e  and a f f e c t  ves ted  r i g h t s  o r ,  even, c o n s t i t u t i o n a l  
r i g h t s  and not  mere i n t e r n a l  agency ma t t e r s .  I n  t h i s  
connect ion see  A r t i c l e  X I V ,  s e c t i o n  1 of t h e  Hawaii 
S t a t e  C o n s t i t u t i o n  which g i v e s  c o n s t i t u t i o n a l  s t a t u s  t o  
t h e  m e r i t  p r i n c i p l e  a s  it a f f e c t s  p u b l i c  employees. 
Arguably, t h i s  a lone g i v e s  employees a ves t ed  r i g h t  
r e s p e c t i n g  t h e  c i v i l  s e r v i c e  r u l e s  o r  some of them. 

3 .  The county a t t o r n e y s  f e l t  t h a t  t h e  best s o l u t i o n  t o  t h e  
problems they  had encountered r e s p e c t i n g  a p p l i c a b i l i t y  
of  t h e  APA was t o  amend t h e  APA s o  t h a t  it would l i s t  
t h e  agencies  which were t o  be  s u b j e c t  t o  it. A s  an  
a l t e r n a t i v e  t o  t h a t ,  they  f e l t  t h a t  the key d e f i n i t i o n s  
i n  t h e  APA should be amended. To t h a t  end they  agreed  
t o  work o u t  a proposal  which would meet t h e i r  o b j e c t i o n s  
and t o  submit it t o  us .  The fol lowing i s  t h e i r  p roposa l ;  
t h e  unde r l i n ings  and p a r e n t h e t i c a l  i n d i c a t i o n s  of new 
subsec t ions  a r e  t h e i r s :  
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Sec. 6C-l(a). "Agency" means each state or county board, 
commission, department, or officer authorized by statute or 
ordinance to make substantive rules or to adjudicate con- 
tested cases, except those in the legislative or judicial 
branches. 

Sec. 6C-l(d). "Substantive Rule" means each statement, having 
the force and effect of law, made by a state or county board, 
comission, department, or officer, pursuant to a discretionary 
grant of administrative power delegated by statute or ordinance, 
which is of general applicability and future effect that imple- 
ments, interprets or prescribes the law or policy of the dele- 
gating statute or ordinance. The term does not include state- 
ments governing only the internal affairs of the state or 
county governments or governmental instrumentalities, nor 
declaratory rulings issued pursuant to Section 6C-8. (New) 

Sec. 6C-l(e). "Contested case" means a proceeding in which the 
legal rights, duties, or privileges of specific parties are 
required by statute, ordinance or constitutional rinht to be 
determined after an opportunity for agency hearing. 

Sec. 6C-2. Public information. 

(a) In addition to other substantive rule making require- 
ments imposed by law, each agency shall: . . . 
Sec. 6C-3. Procedure for Adoption, Amendment or Repeal of 
Substantive Rules. Prior to the adoption of any substantive 
rule, or the amendment or repeal thereof, the adopting agency 
shall: . . . 
Sec. 6C-4. Filing and taking effect of substantive rules. 

(a) Each agency adopting, amending or repealing a sub- 
stantive rule; . . . 

(b) Each substantive rule . . . 
Sec. 6C-6. Petition for Adoption, Amendment or Repeal of 

Substantive Rules. 

Any interested person may petition an agency requesting the 
adoption, amendment, or repeal of any substantive rule stating 
reasons therefor . . . 

The g i s t  of  t he  above proposal  would be  t o  r e s t r i c t  t h e  d e f i n i -  
t i o n  of r u l e  t o  something c a l l e d  a s u b s t a n t i v e  r u l e .  The changes 
proposed do no t ,  i n  our  opinion,  n e c e s s a r i l y  h e l p  t o  c l e a r  up t h e  
confusion.  For one th ing ,  no mention is  made of l i c e n s i n g  and s o  it 
i s  d i f f i c u l t  t o  know where t h i s  comes in. i f  a t  a l l .  Add i t i ona l ly ,  
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just as much agony of thought would be involved in deciding whether 
a rule is a substantive rule as whether it is a rule. Moreover, the 
attorneys have, perhaps, retained interpretive rules though they 
sought to avoid them by leaving in the word "interpret" as one of 
the things a substantive rule is to do. 

Mr. Kase Higa of Maui sent in his own proposed amendments to the 
APA. They follow: 

PROPOSED AMENDMENTS TO CHAPTER 6 C  

(a )  "Agency" means each s t a t e  o r  county board, commission, depar t -  
ment, o r  o f f i c e r  authorized by law t o  make r u l e s  or  t o  ad judica te  con- 
t e s t ed  cases ,  except those i n  the  l e g i s l a t i v e  or  j u d i c i a l  branches, and 
except such board, commission, department o r  o f f i c e r  whose r u l e s  pe r t a in  
mainly t o  the  i n t e r n a l  management and organizat ion of such agency, 
although such r u l e s  may inc iden ta l ly  a f f e c t  the public .  

(e) "Contested case" means a  proceeding i n  which t h e  l e g a l  r i g h t s ,  
d u t i e s ,  o r  p r iv i l eges  of s p e c i f i c  p a r t i e s  a r e  required by law t o  be 
determined a f t e r  an opportuni ty f o r  agency hearing; provided t h a t  
"contested case" s h a l l  not  include any case a r i s i n g  out  of t h e  c i v i l  
s e rv ice  laws of the S t a t e  or  t o  any r u l e  or  regula t ion  made pursuant t o  
such laws. 

It must be pointed out that changes to the APA suggested by 
the county attorneys and presented above are their second choices. 
Their first choice of alternatives would be for the APA to list 
agencies which the APA does or does not apply to. They are aware of 
the difficulty the potential for creating new agencies would pose for 
this approach. 

AS stated earlier, a number of states have administrative pro- 
cedure acts for state agencies but not for municipal agencies. In an 
attempt to fill the void for municipalities, the Harvard Student Legis- 
lative Research Bureau has proposed a Municipal Administrative Pro- 
cedure ~ct.9 This Act appears to contain definitions of "contested 
case" (Individualized actions) and "rule" which should be considered 
very seriously as an improvement to the definitions contained in the 
APA. The fact that these definitions are tailored for municipalities 
does not appear to make them inapposite for state agencies. 

The definition of "individualized action" is: 

(c )  "Individualized act ion" i s  a  proceeding before a  board i n  which 
the l e g a l  r i g h t s ,  d u t i e s ,  o r  p r iv i l eges  of s p e c i f i c  p a r t i e s  a r e  t o  be 
determined. I t  inc ludes ,  but i s  not  l imi ted  t o ,  l i cense  app l i ca t ions ,  
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renewals, and revocation. It does not include rule-making procedure 
except when the proposed rule will affect fewer than six known parties. 

The term " r u l e "  is def ined  a s  fol lows:  

(f) "Rule" includes the whole or any part of every rule, regula- 
tion, standard or other requirement of general application and future 
effect adopted by a board to implement or interpret the law enforced or 
administered by it, but does not include: 

(1) advisory rulings issued under section 206 of this Act; or 

(2) rules concerning only the internal management or discipline 
of any board, and not directly affecting the rights of, or the procedures 
available to, the public or that portion of the public affected by the 
board's activities; or 

(3) decisions issued in individualized actions; or 

(4) interpretative statements and statements of general 
policy [; 

(5) rules relating to the use of public works, including 
streets and highways, when the substance of such rules is indicated 
to the public by means of signs or signals]. 

The above d e f i n i t i o n s  have a s  t h e i r  good p o i n t s  t h e  f a c t  t h a t  
they  t a k e  i n t o  account  l i c e n s i n g  which is a  major county func t ion  
and they  would prov ide  f o r  t h e  s i t u a t i o n ,  f o r  example, of  t h e  t r a f f i c  
e n g i n e e r ' s  emergency r u l e s  and "no pass ing"  r e g u l a t i o n s  b y  c l e a r l y  
exempting them. It i s  no t  c l e a r  how t h e  s p e c i f i c a t i o n s  o f  t h e  ch i e f  
eng ineer  would f a r e  under t h e s e  d e f i n i t i o n s .  Also, t h e  exc lus ion  from 
t h e  d e f i n i t i o n  o f  " r u l e "  of  " i n t e r p r e t i v e  s ta tements  and s t a t emen t s  of  
gene ra l  po l icy"  i n t roduces  a  l a r g e  measure of ambiguity i n t o  t h e  d e f i -  
n i t i o n  of " r u l e "  and could be used t o  i n h i b i t  t h e  l e g i t i m a t e  reach  of 
t h e  a c t .  

I n  our  op in ion ,  i t  i s  important  f o r  an a d m i n i s t r a t i v e  procedure 
a c t  t o  d e a l  w i th  l i c e n s i n g  and ratemaking. It is important  t o  d e t e r -  
mine a s  t h e  f i n a l  r e v i s i o n  of t h e  model a c t  does whether t h e s e  a r e  
r u l e s  o r  con te s t ed  ca ses .  It is a l s o  important  t h a t  thought be given 
t o  t h e  s i t u a t i o n  i n  which someone does n o t  ob t a in  what may be thought 
o f  t y p i c a l l y  a s  a  l i c e n s e  bu t  r a t h e r  i s  given permiss ion t o  do  a  
c e r t a i n  a c t .  Often,  f o r  example, members of  t h e  public a r e  r equ i r ed  
t o  submit p l ans  f o r  approval  by a government o f f i c i a l  a s  a  c o n d i t i o n  
precedent  t o  t ak ing  some ac t ion .  I t  i s  a mat te r  of complete un- 
c e r t a i n t y  whether t h e  APA a p p l i e s  t o  such a  s i t u a t i o n  a l though  a rguably  
i t  would c o n s t i t u t e  a  "contes ted  case" .  
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The p r e s e n t a t i o n  of a l l  of t h e  above p roposa l s  was made i n  t h e  
hope t h a t  it would b r i n g  i n t o  focus  some o f  t h e  reasons  why t h e  APA 
h a s  been d i f f i c u l t  t o  fo l low and t o  demonstrate t h e  d i r e c t i o n s  i n  
which thought about t h e  problem i s  going. 
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HAWAII ADMINISTRATIVE PROCEDURE ACT 

[CHAPTER 6C] 

[ADMINISTRATIVE PROCEDURE] 

[§ 6C-1.1 Definitions. For the purpose of this 
chapter: 

(a) "Agency" means each state or county 
board, commission, department, or officer author- 
ized by law to make rules or to adjudicate con- 
tested cases, except those in the legislative or 
judicial branches. 

(h) "Persons" includes individuals, partner- 
ships, corporations, associations, or public or pri- 
vate oreanizations of any character other than - 
agencies. 

(c) "Party" means each person or agency 
named or admitted as a party, or properly seeking 
and entitled as of right to he admitted as a party, 
in any court or agency proceeding. 

(d) "Rule" means each agency statement of 

general or particular applicability and future 
effect that implements, interprets, or prescribes 
law or policy, or describes the organization, pro- 
cedure, or practice requirements of any agency. 
The term does not include regulations concerning 
only the internal management of an agency and 
not aEecting private rights of or procedures avail- 
able to the public, nor does the term include 
declaratory rulings issued pursuant to section 
6C-8, nor intra-agency memoranda. 

(e) "Contested case" means a proceeding in 
which the legal rights, duties, or privileges of 
specific parties are required by law to he deter- 
mined after an opportunity for agency hearing. 

(f) "Agency hearing" refers only to such hear- 
ing held by an agency immediately prior to a 
judicial review of a contested case as provided in 
section 6C-14. [L. 1961, c. 103, s. 1.1 

[S 6GZ.l Public information. 
(a) In addition to other rule-making require- 

ments imposed by law, each agency shall: 
(1) Adopt as a rule a description of the 

methods whereby the public may obtain informa- 
tion or make submittals or requests. 

(2) Adopt rules of practice, setting forth the 
nature and requirements of all formal and informal 
procedures available, and including a description 
of all forms and instructions used by the agency. 

(3) Make available for public inspection all 
rules and written statements of policy or inter- 
pretation formulated, adopted, or used by the 
agency in the discharge of its functions. 

(4) Make available for public inspection all 
final opinions and orders. 

(b) No agency rule, order, or opinion shall 
be valid or effective against any person or party, 
nor may it be invoked by the agency for any 
purpose, until it has been published or made 
available for public inspection as herein required, 
except where a person has actual knowledge 
thereof. 

(c) Nothimg in this section shall affect the con- 
fidentiality of records as provided by statute. [L. 
1961, c. 103, s. 2.1 

[§ 6C-3.1 Procedure for adoption, amendment 
or repeal of rules. Prior to the adoption of any 
rule authorized by law, or the amendment or rc- 
peal thereof, the adopting agency shall: 

(a) Give at least twenty days' notice for a pub- 
lic hearing. Such notice shall include a statement 
of the substance of the proposed rule, and of the 
date, time and place where interested persons 
may be heard thereon. The notice shall he mailed 
to all persons who have made a timely written 
request of the agency for advance notice of its 
rule-making proceedings, and published at least 
once in a newspaper of general circulation in the 



State for state agencies and in the county for 
county agencies. 

(b) M o r d  all interested persons opportunity 
to submit data, views, or arguments, orally or in 
writing. The agency shall fully consider all written 
and oral submissions respecting the proposed rule. 
The agency may make its decision at the public 
hearing or announce then the date as to when it 
intends to make its decision. Upon adoption, 
amendment, or repeal of a rule, th6 agency ;hall. 
if requested to do so by an interested person, issue 
a coicise statement of the principai reasons for 
and against its determination. 

(c) Notwithstanding the foregoing, if an agency 
finds that an imminent peril to the public health, 
safety, or morals requires adoption, amendment, 
or repeal of a rule upon less than twenty days' 
notice of hearing, and states in writing its reasons 
for such finding, it may proceed without prior 
notice or hearing or upon such abbreviated notice 
and hearing as it finds practicable to adopt an 
emergency rule to be effective for a period of not 
longer than one hundred twenty days without 
renewal. 

(d) The adoption, amendment or repeal of any 
rule by any state agency shall be subject to the 
approval of the governor. The adoption, amend- 
ment or repeal of any rule by any county agency 
shall be subject to the approval of the chairman 
of the board of supervisors or the mayor of the 
county. The provisions of this subsection shall 
not apply to the adoption, amendment and repeal 
of the rules and regulations of the county boards 
of water supply. [L. 1961, c. 103, s. 3; am. L. 
1965, c. 96, s. 139a.J 
L. 1965 added par. (d). 

f$ 6C-4.1 Filing and taking effect of rules. (a) 
Each agency adopting, amending or repealing a 
rule. uwon awwroval thereof bv the eovernor or 
chaikkan of &e hoard of supe&isors & the mayor 
of the countv. shall file forthwith certified copies 
thereof withsthe lieutenant governor in the Sase 
of the State, or with the clerk of the county in the 
case of a county. In addition, the clerks of all of 
the counties shall file forthwith certified copies 
thereof with the lieutenant governor. A per- 
manent register of such rules, open to public in- 
spection, shall be kept by the lieutenant governor 
and the clerks of the counties. 

(b) Each rule hereafter adopted, amended, or 
repealed shall become effective ten days after 
filing with the lieutenant governor in the case of 
the State, or with the respective county clerks in 
the case of the counties. 

(1) If a later effective date is required by 
statute or specified in the rule, such later date shall 
be the effective date, provided, that no rule shall 
specify an effective date in excess of thirty days 
after the filing of the rule as provided herein. 

(2) An emergency rule shall become effective 
upon filing with the lieutenant go5ernor in the 
case of the State, or with the respective county 
clerks in the case of the counties, for a period of 
not longer than one hundred twenty days without 
renewal unless extended in compliance u ~ t h  the 

provisions of subsections (a) and (b) of section 
6C-3, if the agency finds that immediate adoption 
of the rule is necessary because of imminent peril 
to the public health, safety or morals. The 
agency's finding and brief statement of the reasons 
therefor shall be incorporated in the rule as filed. 
The agency shall make an emergency rule known 
to persons who will be affected by it by publica- 
tion at least once in a newspaper of general cir- 
culation in the State for state agencies and in the 
county for county agencies within five days from 
the date of filing of such rule. [L. 1961, c. 103, 
s. 4; am. L. 1965, c. 96, s. 139b.l 
L. 1865 amended par. (a). 

[S 6C-5.1 Publication of rvles. 
(a) Each agency shall, as soon as practicable 

after January 2, 1962, compile, index and publish 
all rules adopted by such agency and remaining 
in effect. Compilations shall be supplemented as 
often as necessary and shall be revised at least 
once every ten years. 

(b) Compilations and supplements shall be 
made available free of charge upon request by the 
state officers in the case of a state agency and by 
the county officers in the case of a county agency. 
As to other persons each agency may fix a price 
to cover mailing and publication costs. [L. 1961, 
c. 103, s. 5.1 
''January 2, 1962" sub~tituted lor "the effective date of 

this act ' ' .  

[fi 6C-6.1 Petition for adoption, amendment or 
repeal of rules. Any interested person may peti- 
tion an agency requesting the adoption, amend- 
ment, or repeal of any rule stating reasons there- 
for. Each agency shall adopt rules prescribing 
the form for such petitions and the procedure for 
their submission, consideration and disposition 
Upon submission of such petition, the agency shall 
within thirty days either deny the petition in writ- 
ing, stating its reasons for such denial or initiate 
proceedings in accordance with section 6C-3. [L. 
1961, c. 103, s. 6.1 

[S 6C-7.1 Declaratory judgment on validity of 
rules. 

(a) Any interested person may obtain a judicial 
declaration as to the validity of an agency rule as 
provided in subsection (b) herein by bringing an 
action against the agency in the circuit court of 
the county in which petitioner resides or has its 
principal place of business. Such action may be 
maintained whether or not petitioner has first re- 
quested the agency to pass upon the validity of 
the rule in question. 

(b) The court shall declare the rule invalid if 
it finds that it violates constitutional or statutory 
provisions or exceeds the statutory authority of 
the agency or was adopted without compliance 
with statutory rule-making procedures. [L. 1961, 
c. 103, s. 7.1 

[S 6C-8.1 Deeiaratory rulings by agencies. Any 
interested person may petition an agency for a 
declaratory order as to the appiicabilit) of any 
statutory provision or of any rule or order of the 



agency. Each agency shall adopt rules prescribing 
the form of such petitions and the procedure for 
their submission, consideration and prompt dispo- 
sition. Orders disposing of petitions in such cases 
shall have the same status as other agency orders. 
[L. 1961, c. 103, s. 8.1 

[ 5  6C-9.1 Contested cases; notice; hearing; 
records. 

(a) In any contested case, all parties shall be 
afforded an opportunity for hearing after rcason- 
able notice. 

(b) The notice shall include a statement of: 
(1) The date, time, piace and nature of hear- 

ing; 
(2) The l e d  authoritv under which the hear- 

ing' & to be h&; 
(3) The  articular sections of the statutes and 

I& invo1;ed; 
(4) An explicit statement in plain language of 

the issues involved and the facts alleged by the 
agency in support thereof; provided, that if the 
agency is unable to state such issues and facts in 
detail at the time the notice is served, the initial 
notice may be limited to a statement of the issues 
involved, and thereafter upon application a hill 
of ~articulars shall be furnished: 

(5) The fact that any party &ay retain counsel 
if he so desires. 

(c) Opportunities shall he afforded all parties 
to present evidence and argument on all issues 
involved. 

(d) Any procedure in a contested case may he 
modified or waived by stipulation of the parties 
and informal disposition may be made of any con- 
tested case by stipulation, agreed settlement, con- 
sent order, or default. 

(e) For the purpose of agency decisions, the 
record shall include: 

(I)  All pleadings, motions, intermediate rul- 
ings; 

12) Evidence received or considered, including 
oral testimony, exhibits, and a statement of mat- 
ters officially noticed; 

(3) Offers oi proof and rulings thereon; 
(4) Proposed findings and exceptions; 
(5) Report of the officer who presided at the 

hearing; 
(6) Staff memoranda submitted to members of 

the agencv in connection with their consideration 
of thg cask. 

(f) It shall not be necessary to transcribe the 
record unless requested for purposes of rehearing 
or court review. 

(g) No matters outside the record shall be con- 
sidered by the agency in making its decision except 
as provided herein. [L. 1961, c. 103, s. 9.1 

[# 6C-10.1 Rules of evidence; official notice. 
In contested cases: 

(a) Any oral or documentary evidence may be 
received, hut every agency shall as a matter of 
policy provide for the exclusion of irrelevant, im- 
material, or unduly repetitious evidence and no 
sanction shall he imposed or rule or order be 
issued except upon consideration of the whole 

record or such portions thereof as may be cited by 
any party and as supported b>r and in accordance 
with the reliable, probative, and substantial cvi- 
deuce. The agencies shall give effect to the rules 
of privilege recognized by law. 

(b) Documentary evidence may be received in 
the form of copies or excerpts, if the original is 
not readily available; provided that upon request 
parties shall be given an opportunity to compare 
the copy with the original. 

(c) Every party shall have the right to conduct 
such cross-examination as may he required for a 
full and true disclosure of the facts, and shall have 
the right to submit rebuttal evidencc. 

(d) Agencies may take notice of judicially rec- 
ognizable facts. In addition, they may take notice 
of generally recognized technical or scientific facts 
within their specialized knowledge; hut parties 
shall he notified either before or during the hear- 
ing, or by reference in preliminary reports or 
otherwise, of the material so noticed, and they 
shall be afforded an opportunity to contest the 
facts so noticed. [L. 1961, c. 103, s. 10.1 

[§ 6C-11.1 Examination of evidence by agency. 
Whenever in a contested case the officials of the 
agency who are to render the final decision have 
not heard and examined all of the evidence, the 
decision, if adverse to a party to the proceeding 
other than the agency itself, shall not be made 
until a proposal for decision containing a state- 
ment of reasons and including determination of 
each issue of fact or law necessary to the proposed 
decision has been sewed upon the parties, and 
an opportunity has been afforded to each party 
adversely affected to file exceptions and present 
argument to the officials who are to render the 
decision, who shall personally consider the whole 
record or such portions thereof as may he cited 
by the parties. [L. 1961, c. 103, s. 11.1 

[$ 6C-12.1 Decisions and orders. Every deci- 
sion and order adverse to a party to the proceed- 
ing, rendered by an agency in a contested case, 
shall be in writing or stated in the record and 
shall he accompanied by separate findings of fact 
and conclusions of law. If any party to the pro- 
ceeding has filed proposed findings of fact, the 
agency shall incorporate in its decision a ruling 
upon each proposed finding so presented. Parties 
to the proceeding shall he notified by delivery or 
mailing a certified copy of the decision and order 
and accompanying findings and conciusions xith- 
in a reasonable time to each party or to his at- 
torney of record. [L. 1961, c. 103, s. 12.1 

[# 6C-13.1 Consultation by officials oE agency. 
No official of an agency who renders a decision 
in a contested case shall consult any person on 
any issue of fact except upon notice and oppor- 
tunity for all parties to participate, save to the 
extent required for the disposition of ex parte 
matters authorized by law. [L. 1961, c. 103, S. 
13.1 

[$ 6C-14.1 Judicial review of contested cases. 
(a) Any person aggrieved by a final decision 



and order in a contested case or by a preliminary 
ruling of such nature that deferral of review mnd- 
ing &try of a subsequent final decision kould 
deprive appellant of adequate relief is entitled to 
judicial review thereof under this chapter; but 
nothing in this section shall be deemed to prevent 
resort to other means of review, redress, relief, 
or trial de novo, including the right of trial by 
jury, provided by law. 

(b) Except as otherwise provided herein, pro- 
ceedings for review shall be instituted in the cir- 
cuit court within thirty days after the preliminary 
d i n g  or within thirty days after service of the 
certified copy of the final decision and order of 
the agency pursuant to the provisions of the Ha- 
waii rules of civil procedure, except where a 
statute provides for a direct appeal to the supreme 
court and in such cases the appeal shall be in like 
manner as an appeal from the circuit court to the 
supreme court.- The court in its discretion, may 
permit other interested persons to intervene. 

(c) The proceedings for  review shall not stay 
enforcement of the agency decisions; but the 
agency or the reviewing court may order a stay 
upon such terms as it deems proper. 

(d) Within a teen  days after the designation of 
the record on appeal, or within such further time 
as the court may allow, the agency shall transmit 
to the reviewing court the designated record of 
the proceeding under review. The court may re- 
quire or permit subsequent corrections or addi- 
tions to the record when deemed desirable. 

(e) If, before the date set for hearing, applica- 
tion is made to the court for leave to present 
additional evidence material to the issue in the 
case, and it is shown to the satisfaction of the 
conrt that the additional evidence is material and 
that there were good reasons for failure to present 
it in the proceeding before the agency, the court 
may order that the additional evidence be taken 
before the agency upon such conditions as the 
court deems proper. The agency may modify its 
findings, decision and order by reason of the addi- 
tional evidence and shall file with the reviewing 
court, to become a part of the record, the addi- 
tional evidence, together with any modifications 
or new findings or decision. 

(f) The review shall be conducted by the court 
without a jury and shall be confined to the record, 
except that in the cases where a trial de novo, 
including trial by jury, is provided by law and also 
in cases of alleged irregularities in procedure be- 
fore the agency not shown in the record, testimony 
thereon may he taken in court. The court shall, 
upon request by any party, hear oral argument 
and receive witten briefs. 
(I?) Upon review of the record the court may 

affirm the decision of the agency or remand the 
case with instructions for further proceedings: or 
it may reverse or modify the dec&ion and &der 
if the substantial rights of the petitioners mav 
have been prejudiced because the administrativ; 
findings, conclusions, decisions or orders arc: 

(1)-In violation of constitutional or statutory 
provisions; or 

(2) In excess of the statutory authority or juris- 
diction of the agency; or 

(3) Made upon unlawful procedure; or 
(4) Affected by other error of law; or 
(5) Clearly erroneous in view of the reliable, 

probative, and substantial evidence on the whole 
record; or 

(6) Arbitrary or capricious or characterized by 
abuse of discretion or clearly unwarranted exer- 
cise of discretion. 

(h) Upon a trial de novo, including a trial by 
jury as provided by law, the court shall transmit 
to the agency its decision and order with instruc- 
tions to comply with the order. [L. 1961, c. 103, 
s. 14.1 

Review UP decision of civil servloe commission i s  on the 
record. 48 H. 278, 398 P.2d 155. 

Cost of record transmitted to the reviewing court 1s 
borne by the agency. A t t  Gen. Op. 64-4. 

1.3 6C-15.1 Appeals. An aggrieved party may 
secure a review of any final judgment of the circuit 
court under this chapter by appeal to the supreme 
court. Such appeal shall be taken in the manner 
provided in the Hawaii rules of civil procedure. 
[L. 1961, c. 103, s. 15.1 

[§ 6C-16.1 SeverabiIity. If any provision of this 
chapter or the application thereof to any person 
or circumstance is held invalid, such invalidity 
shall not affect other provisions or applications of 
the chapter which can be given effect without the 
invalid provision or application, and to this end 
the provisions of this chapter are declared to be 
severable. [L. 1961, c. 103, s. 16.1 

[§ 6G17.1 Feded aid. The provisions of sec- 
tion 6 C 1 4  shall not be applicable where such 
applicability would jeopardize federal aid or 
grants of assistance. [L. 1961, c. 103, s. 19.1 

I§ 6C-18.1 Short title. This chapter may be 
cited as the Hawaii Administrative Procedure Act. 
[L. 1961, c. 103, s. 20.1 

Effective date of chapter, January 2, 1962. L. 1961, c. 
103, s. 21. 

L. 1961. C. 103, S. 17. reads: 
"Section 17. Repeal and Pending Proceedinps. 
(a) Sections 7-28 through 7-41 inclusive of the Revised 

Laws of Hawaii 1955 are hereby repealed as of the time 
this ACI Shall take effect 

(b) Provisions of Act 265 Session Laws of Hawaii 1959 
which m e  inconsistent with she provisions of this Act are 
hereby repealed as of the time this Act shall take effect 

( c )  All rules and regulaiions adopted prior to the time 
of taking effect of thls Act shall continue in full force and 
effect; however, ail statutes ilicioding those provided in 
the aforesaid subsections (n) and (b), rules and regula- 
tions, or parts thereof, v'hich are inconsistent with the 
WOVISLOIIS of this Act are hereby repealed, and such re- 
peal shail not anect any rights or obligetione enjoyed or 
arising prior to the time of taking effeet 01 this A c t  Any 
Proceeding commenced prior to the time of taking effect 
of thls Act shall conform to the ~roeeduie  as much as 
~oss ib le  under the provisions of this Act after the Act be- 
comes ezective if the proceeding is still  ending. All peti- 
tions. hearings and other proceedings pending before any 
agency whose procrdurc has been changed by this Act, 
and ail legal proceedings or investigations by or against 
any zgenw not rompleted at rhe time thiz Act shall take 
effect, shall continue and remain in fuli force and effect 
before cueh agency, its aucceesor as to i t s  powers and 
i im~t ims ,  or ~ m r t  where the matter may be or has been 
commenced or i s  then pending." 



Appendix B 
FINAL DRAFT 

REVISED MODEL STATE ADMINISTRATIVE PROCEDURE ACT 

AN ACT Concerning Procedure of State Administrative Agencies 

and Review of Their Determinations. 

[Be it enacted ........ ] 
SECTION 1. [Definitions.] As used in this Act: 

(1) "agency" means each state [board, commission, department, or 

officer], other than the legislature or the courts, authorized by law to 

make rules or to determine contested cases; 

(2) "contested case" means a proceeding, including but not restricted 

to ratemaking, [price fixing], and licensing, in which the legal rights, 

duties, or privileges of a specific party are required by law to be determined 

by an agency after an opportunity for hearing; 

(3) "license" includes the whole or part of any agency permit, certifi- 

cate, approval, registration, charter, or similar form of permission required 

by law, but it does not include a license required solely for revenue 

purposes ; 

(4) "licensing" includes the agency process respecting the grant, 

denial, renewal, revocation, suspension, annulment, withdrawal, or amendment 

of a license; 

(5) "party" means each person or agency named or admitted as a party, 

or properly seeking and entitled as of right to be admitted as a party;. 

(6) "person" means any individual, partnership, corporation, associa- 

tion, governmental subdivision, or public or private organization of any 

character other than an agency; 

(7) "rule" means each agency statement of general applicability that 

implements, interprets, or prescribes law or policy, or describes the organiza- 

tion, procedure, or practice requirements of any agency. The term includes 

the amendment or repeal of a prior rule, but does not include (a) statements 

concerning only the internal management of an agency and not affecting private 

rights or procedures available to the public, or (b) declaratory rulings 

issued pursuant to Section 8, or (c) intra-agency memoranda. 



SECTION 2 .  [ P u b l i c  In fo rmat ion ;  Adoption of  Rules ;  A v a i l a b i l i t y  

of  Ru les  and O r d e r s . ]  

( a )  I n  a d d i t i o n  t o  o t h e r  r u l e  making requ i rements  imposed by law, each 

agency s h a l l :  

(1)  adop t  a s  a r u l e  a  d e s c r i p t i o n  of  i t s  o r g a n i z a t i o n ,  s t a t i n g  

t h e  g e n e r a l  c o u r s e  and method of i t s  o p e r a t i o n s  and t h e  methods 

whereby t h e  p u b l i c  may o b t a i n  i n f o r m a t i o n  o r  make submiss ions  o r  

r e q u e s t s ;  

(2)  adop t  r u l e s  of  p r a c t i c e ,  s e t t i n g  f o r t h  t h e  n a t u r e  and r e q u i r e -  

ments of a l l  formal  and in fo rmal  procedures  a v a i l a b l e ,  and i n c l u d i n g  a  

d e s c r i p t i o n  of  a l l  forms and i n s t r u c t i o n s  used by t h e  agency; 

(3) make a v a i l a b l e  f o r  p u b l i c  i n s p e c t i o n  a l l  r u l e s  and a l l  o t h e r  

w r i t t e n  s t a t e m e n t s  of  p o l i c y  o r  i n t e r p r e t a t i o n s  fo rmula ted ,  adop ted ,  

o r  used by t h e  agency i n  t h e  d i s c h a r g e  of  i t s  f u n c t i o n s ;  

(4) make a v a i l a b l e  f o r  p u b l i c  i n s p e c t i o n  a l l  f i n a l  o r d e r s ,  

d e c i s i o n s ,  and o p i n i o n s .  

(b)  No agency r u l e ,  o r d e r ,  o r  d e c i s i o n  i s  v a l i d  o r  e f f e c t i v e  a g a i n s t  

any pe r son  o r  p a r t y ,  n o r  may i t  be invoked by t h e  agency f o r  any purpose ,  

u n t i l  i t  h a s  been made a v a i l a b l e  f o r  p u b l i c  i n s p e c t i o n  a s  h e r e i n  r e q u i r e d ,  

e x c e p t  t h a t  t h i s  p r o v i s i o n  i s  n o t  a p p l i c a b l e  i n  f a v o r  of  any person o r  p a r t y  

who h a s  a c t u a l  knowledge t h e r e o f .  

SECTION 3. [Procedure  f o r  Adoption of  Ru les . ]  

( a )  P r i o r  t o  t h e  adop t ion ,  amendment, o r  r e p e a l  of any r u l e ,  t h e  agency 

s h a l l :  

(1)  g i v e  a t  l e a s t  20 d a y s '  n o t i c e  of i t s  i n t e n d e d  a c t i o n .  The 

n o t i c e  s h a l l  i n c l u d e  a  s t a t e m e n t  of e i t h e r  t h e  terms o r  s u b s t a n c e  of  

t h e  in tended  a c t i o n  o r  a  d e s c r i p t i o n  of t h e  s u b j e c t s  and i s s u e s  

invo lved ,  and of  t h e  t ime when, t h e  p l a c e  where, and t h e  manner i n  

which i n t e r e s t e d  pe r sons  may p r e s e n t  t h e i r  views t h e r e o n .  The n o t i c e  

s h a l l  be mai led  t o  a l l  persons  who have made t ime ly  r e q u e s t  of  t h e  

agency f o r  advance n o t i c e  of i t s  rule-making p roceed ings ,  and pub l i shed  

i n  [ h e r e  i n s e r t  t h e  medium of p u b l i c a t i o n  a p p r o p r i a t e  f o r  t h e  a d o p t i n g  

s t a t e ]  ; 

( 2 )  a f f o r d  a l l  i n t e r e s t e d  persons  reasonab le  o p p o r t u n i t y  t o  sub- 

m i t  d a t a ,  v iews,  o r  arguments,  o r a l l y  o r  i n  w r i t i n g .  I n  c a s e  of  sub-  

s t a n t i v e  r u l e s ,  o p p o r t u n i t y  f o r  o r a l  h e a r i n g  must be g r a n t e d  i f  r e q u e s t e d  

by 25 pe r sons ,  o r  by a governmental  s u b d i v i s i o n  o r  agency,  o r  by an 



a s s o c i a t i o n  having n o t  l e s s  than  25 members. The agency s h a l l  c o n s i d e r  

f u l l y  a l l  w r i t t e n  and o r a l  submiss ions  r e s p e c t i n g  t h e  proposed r u l e .  Upon 

a d o p t i o n  of a  r u l e ,  t h e  agency,  i f  r eques ted  t o  d o  s o  by an i n t e r e s t e d  

person,  e i t h e r  p r i o r  t o  adop t ion  o r  w i t h i n  30 days  t h e r e a f t e r ,  s h a l l  i s s u e  

a  c o n c i s e  s td tement  of  t h e  p r i n c i p a l  reasons  f o r  and a g a i n s t  i t s  a d o p t i o n ,  

i n c o r p o r a t i n g  t h e r e i n  i t s  r easons  f o r  o v e r r u l i n g  t h e  c o n s i d e r a t i o n s  

urged a g a i n s t  i t s  adop t ion .  

(b)  I f  an  agency f i n d s  t h a t  a n  imminent p e r i l  t o  t h e  p u b l i c  h e a l t h ,  

s a f e t y  o r  w e l f a r e  r e q u i r e s  a d o p t i o n  of a  r u l e  upon l e s s  than  20 d a y s '  

n o t i c e ,  and s t a t e s  i n  w r i t i n g  i t s  reasons  f o r  t h a t  f i n d i n g ,  i t  may proceed 

w i t h o u t  p r i o r  n o t i c e  o r  h e a r i n g ,  o r  upon any a b b r e v i a t e d  n o t i c e  and h e a r -  

i n g  t h a t  i t  f i n d s  p r a c t i c a b l e ,  t o  adop t  an  emergency r u l e .  The r u l e  s o  

adopted may be e f f e c t i v e  f o r  a  p e r i o d  of n o t  longer  t h a n  120 days  [renew- 

a b l e  once f o r  a  pe r iod  n o t  exceed ing  days ] ,  b u t  t h e  adop t ion  

of a n  i d e n t i c a l  r u l e  under s u b s e c t i o n s  ( a ) ( l )  and ( a ) ( 2 )  of t h i s  S e c t i o n  

i s  n o t  p rec luded .  

( c )  No r u l e  h e r e a f t e r  adopted i s  v d l i d  u n l e s s  adopted i n  s u b s t a n t i a l  

compliance w i t h  t h i s  S e c t i o n ,  b u t  no c o n t e s t  of any r u l e  on t h e  ground 

of non-compliance w i t h  t h e  p r o c e d u r a l  r equ i rements  of t h i s  S e c t i o n  may be 

commenced a f t e r  2  y e a r s  from i t s  e f f e c t i v e  d a t e .  

SECTION 4 .  [ F i l i n g  and Taking E f f e c t  of R u l e s . ]  

( a )  Each agency s h a l l  f i l e  f o r t h w i t h  i n  t h e  o f f i c e  of  t h e  [ S e c r e t a r y  

of  S t a t e ]  a  c e r t i f i e d  copy of e a c h  r u l e  adopted by i t ,  i n c l u d i n g  a l l  r u l e s  

e x i s t i n g  on t h e  e f f e c t i v e  d a t e  of t h i s  Act.  The [ S e c r e t a r y  of  S t a t e ]  s h a l l  

keep a  permanent r e g i s t e r  of  t h e  r u l e s  open t o  p u b l i c  i n s p e c t i o n .  

(b) Each r u l e  h e r e a f t e r  adopted i s  e f f e c t i v e  20 days  a f t e r  f i l i n g ,  

e x c e p t  t h a t  : 

( 1 )  i f  a  l a t e r  d a t e  i s  r e q u i r e d  by s t a t u t e  o r  s p e c i f i e d  i n  

t h e  r u l e ,  t h e  l a t e r  d a t e  i s  t h e  e f f e c t i v e  d a t e ;  

(2)  s u b j e c t  t o  a p p l i c a b l e  c o n s t i t u t i o n a l  o r  s t a t u t o r y  pro-  

v i s i o n s ,  a n  emergency r u l e  may become e f f e c t i v e  immediately upon 

f i l i n g  w i t h  t h e  [ S e c r e t a r y  of S t a t e ] ,  o r  a t  a  s t a t e d  d a t e  l e s s  

t h a n  20 days  t h e r e a f t e r ,  i f  t h e  agency f i n d s  t h a t  t h i s  e f f e c t i v e  

d a t e  i s  n e c e s s a r y  because  o f  i m i n e n t  p e r i l  t o  t h e  p u b l i c  h e a l t h ,  

s a f e t y ,  o r  w e l f a r e .  The agency ' s  f i n d i n g  and a  b r i e f  s t a t e m e n t  

of  t h e  reasons  t h e r e f o r  s h a l l  b e  f i l e d  w i t h  t h e  r u l e  i n  t h e  o f f i c e  

of  t h e  [ S e c r e t a r y  of  S t a t e ] .  The agency s h d l l  t a k e  a p p r o p r i a t e  



measures t o  make emergency r u l e s  known t o  the  persons who may be a f f ec t ed  

by them. 

SECTION 5. [Publ ica t ion  of Rules.]  

(a )  The [Secre tary  of S t a t e l  s h a l l  compile, index, and publish a l l  

r u l e s  adopted by each agency and remaining i n  e f f e c t .  Compilations 

s h a l l  be supplemented o r  revised a s  of ten  as  necessary [and a t  l e a s t  once 

every 2 yea r s ] .  

(b) The [Secretary of S t a t e ]  s h a l l  publish a [monthly1 b u l l e t i n  i n  

which he s h a l l  s e t  f o r t h  the t e x t  of a l l  r u l e s  f i l e d  during t h e  preceding 

[month] excluding r u l e s  i n  e f f e c t  upon the  adoption of t h i s  Act. 

(c )  The [Secretary of S t a t e ]  may omit from t h e  b u l l e t i n  or  t h e  

compilation r u l e s  the  publ ica t ion  of which would be unduly cumbersome, 

expensive, or  otherwise inexpedient,  i f  such r u l e s  i n  pr in ted  o r  processed 

form a r e  made ava i l ab le  on app l i ca t ion  t o  the adopting agency, and i f  the  

b u l l e t i n  o r  compilation contains a no t i ce  s t a t i n g  the genera l  sub jec t  

mat te r  of the  r u l e s  s o  omitted and s t a t i n g  how copies thereof  may be 

obtained.  

(d) Bu l l e t in s  and compilations s h a l l  be made ava i l ab le  upon reques t  

t o  [agencies and o f f i c i a l s  of t h i s  S t a t e ]  f r e e  of charge, and t o  o the r  

persons a t  p r i ces  f ixed  by the [Secretary of S t a t e ]  t o  cover mail ing and 

publ ica t ion  c o s t s .  

SECTION 6 .  [ P e t i t i o n  fo r  Adoption of Rules.]  Any i n t e r e s t e d  person 

may p e t i t i o n  an agency request ing the promulgation, amendment, or  r epea l  

of any r u l e .  Each agency s h a l l  p re sc r ibe  by r u l e  t h e  form f o r  p e t i t i o n s  

and the procedure fo r  t h e i r  submission, considerat ion,  and d i s p o s i t i o n .  

Upon submission of a p e t i t i o n ,  the  agency within 30 days s h a l l  e i t h e r  deny 

t h e  p e t i t i o n  i n  wr i t i ng  ( s t a t i n g  i t s  reasons f o r  the  den ia l s )  o r  i n i t i a t e  

rule-making proceedings i n  accordance with Sect ion 3. 

SECTION 7 .  [Declaratory Judgment on Va l id i ty  or  App l i cab i l i t y  of Rules.]  

The v a l i d i t y  or  a p p l i c a b i l i t y  of any r u l e  may be determined i n  an a c t i o n  f o r  

dec la ra to ry  judgment i n  the [ D i s t r i c t  Court of . . . County], when i t  i s  

a l leged  t h a t  the  r u l e ,  or  i t s  threatened app l i ca t ion ,  i n t e r f e r e s  with or  

impairs ,  o r  threa tens  t o  i n t e r f e r e  with or impair,  the l e g a l  r i g h t s  or 

p r iv i l eges  of t h e  p l a i n t i f f .  The agency s h a l l  be made a par ty  t o  the 

ac t ion .  A dec la ra to ry  judgment may be rendered whether or not  the  p l a i n t i f f  

has requested the  agency t o  pass upon the v a l i d i t y  o r  a p p l i c a b i l i t y  of the  

r u l e  i n  quest ion.  



SECTION 8. [Declaratory Rulings by Agencies.] Each agency shall pro- 

vide by rule for the filing and prompt disposition of petitions for declaratory 

rulings as to the applicability of any statutory provision or of any rule or 

order of the agency. Rulings disposing of petitions have the same status as 

agency decisions or orders in contested cases. 

SECTION 9. [Contested Cases; Notice; Hearinp. Records.] 

(a) In any contested case, all parties shall be afforded an opportunity 

for hearing after reasonable notice. 

(b) The notice shall include: 

(1) a statement of the time, place, and nature of the hearing; 

(2) a statement of the legal authority and jurisdiction under 

which the hearing is to be held; 

(3) a reference to the particular sections of the statutes 

and rules involved; 

( 4 )  a short and plain statement of the matters asserted. 

If the agency or other party is unable to state the matters in 

detail at the time the noticeis served, the initial notice may 

be limited to a statement of the issues involved, and thereafter 

upon application a more definite and detailed statement shall be 

furnished. 

(c) Opportunity shall be afforded all parties to respond and present 

evidence and argument on all issues involved. 

(d) Unless precluded by law, informal disposition may be made of any 

contested case by stipulation, agreed settlement, consent order, or default. 

(e) The record in a contested case shall include: 

(1) all pleadings, motions, intermediate rulings; 

(2) evidence received or considered; 

(3) a statement of matters officially noticed; 

(4) questions and offers of proof and rulings thereon; 

(5) proposed findings and exceptions; 

(6) any decision, opinion, or report by the officer presiding 

at the hearing; 

(7) all staff memoranda or data submitted to the hearing 

officer or members of the agency in connection with their consider- 

ation of the case. 

(f) Oral proceedings or any part thereof shall be transcribed on 

request of any party. 



(g) Findings of fact shall be based exclusively on the evidence and 

matters officially notice. 

SECTION 10. [Rules of Evidence; Official Notice.] In contested cases: 

(1) irrelevant, immaterial, or unduly repetitious evidence shall be 

excluded. The rules of evidence as applied in [non-jury] civil cases in the 

[District Courts of this State] shall be followed; but, when necessary to 

ascertain facts not reasonably susceptible of proof under those rules, evi- 

dence not admissible under those rules may be submitted (except where pre- 

cluded by statute) if it is of a type commonly relied upon by reasonably 

prudent men in the conduct of their affairs. Agencies shall give effect to 

the rules of privilege recognized by law. Objections to evidentiary offers 

may be made and shall be noted in the record. Subject to these requirements, 

when a hearing will be expedited and the interests of the parties will not 

be prejudiced substantially, any part of the evidence may be received in 

written form; 

[(2) documentary evidence may be received in the form of copies or 

excerpts, if the original is not readily available. Upon request, parties 

shall be given an opportunity to compare the copy with the original;] 

(3) a party may conduct cross examinations required for a full and 

true disclosure of the facts; 

(4) notice may be taken of judicially cognizable facts. In addition, 

notice may be taken of generally recognized technical or scientific facts 

within the agency's specialized knowledge; but parties shall be notified 

either before or during the hearing, or by reference in preliminary reports 

or otherwise, of the material noticed, including any staff memoranda or 

data, and they shall be afforded an opportunity to contest the material so 

noticed. The agency's experience, technical competence, and specialized 

knowledge may be utilized in the evaluation of the evidence. 

SECTION 11. [Examination of Evidence by Agency.] Whenever in a con- 

tested case a majority of the officials of the agency who are to render the 

final decision have not heard the case or read the record, the decision, if 

adverse to a party to the proceeding other than the agency itself, shall not 

be made until a proposal for decision is served upon the parties, and an 

opportunity is afforded to each party adversely affected to file exceptions 

and present briefs and oral argument to the officials who are to render the 

decision. The proposal for decision shall contain a statement of reasons and 

include the determination of each issue of fact or law necessary to the 



proposed decision, prepared by the person who conducted the hearing or one 

who has read the record. The parties by written stipulation may waive 

compliance with this Section. 

SECTIOh' 12. [Decisions and Orders.] Any final decision or order adverse 

to a party in a contested case shall be in writing or stated in the record. 

Any final decision shall include findings of fact and conclusions of law, 

separately stated. Findings of fact, if set forth in statutory language, 

shall be accompanied by a concise and explicit statement of the underlying 

facts supporting the findings. If a party, in accordance with agency rules, 

submitted proposed findings of fact, the decision shall include a ruling upon 

each proposed finding. Parties shall be notified either personally or by 

mail of any decision or order. Upon request a copy of the decision or order 

shall be delivered or mailed forthwith to each party and to his attorney 

of record. 

SECTION 13. [Ex Parte Consultations.] Unless required for the disposi- 

tion of ex parte matters authorized by law, members or employees of an agency 

assigned to render a decision or to make findings of fact and conclusions of 

law in a contested case shall not, directly or indirectly, in connection with 

any issue of fact, communicate with any person or party, nor, in connection 

with any issue of law, with any party or his representative, except upon 

notice and opportunity for all parties to participate; but any agency member 

(1) may communicate with other members of the agency, and 

(2) may have the aid and advice of one or more personal 

assistants. 

SECTION 14. [Licenses.] 

(a) Whenever the grant, denial, or renewal of a license is required 

to be preceded by notice and opportunity for hearing, the provisions of this 

Act concerning contested cases apply. 

(b) Whenever a licensee has made timely and sufficient application for 

the renewal of a license or a new license with reference to any activity of 

a continuing nature, the existing license does not expire until the applica- 

tion has been finally determined by the agency, and, in case the application 

is denied or the terms of the new license limited, until the last day for 

seeking review of the agency order or a later date fixed by order of the 

reviewing court. 

(c) No revocation, suspension, annulment, or withdrawal of any license 

is lawful unless, ~rior to the institution of agency proceedings, the agency 



s e n t  not ice  by mail  t o  the l icensee  of f a c t s  o r  conduct which warrant the 

intended ac t ion ,  and the l icensee  was given an opportuni ty t o  show compliance 

with a l l  lawful requirements f o r  the r e t e n t i o n  of such l i cense .  I f  the  

agency f inds  t h a t  public  hea l th ,  s a f e t y ,  o r  wel fare  imperat ively r equ i re s  

emergency ac t ion ,  and incorporates  a  f inding  t o  t h a t  e f f e c t  i n  i t s  order ,  

sumnary suspension of a  l i cense  may he ordered pending proceedings fo r  revo- 

ca t ion  or  o ther  ac t ion .  These proceedings s h a l l  be promptly i n s t i t u t e d  and 

determined. 

SECTION 15. [ Jud ic i a l  Review of Contested Cases.] 

(a) Any person who has exhausted a l l  adminis t ra t ive  remedies ava i l ab le  

t o  him within the agency, and who i s  aggrieved by a  f i n a l  dec i s ion  i n  a  con- 

t e s t ed  case is e n t i t l e d  t o  j u d i c i a l  review under t h i s  Act. This Sec t ion  

does not  l i m i t  u t i l i z a t i o n  of or  the scope of j u d i c i a l  review ava i l ab le  

under o ther  means of review, redress ,  r e l i e f ,  o r  t r i a l  de novo provided by 

law. Any prel iminary,  procedural,  or  intermediate  agency a c t  o r  ru l ing  is 

immediately reviewable i n  any case i n  which review of t h e  f i n a l  agency 

dec is ion  would not  provide an adequate remedy. 

(b) Proceedings fo r  review a r e  i n s t i t u t e d  by f i l i n g  a  p e t i t i o n  i n  the 

[ D i s t r i c t  Court of the County] within [30] days a f t e r  [mailing 

n o t i c e ]  of the f i n a l  dec is ion  of the agency o r ,  i f  a  rehearing i s  requested, 

within [30] days a f t e r  the  dec is ion  thereon. Copies of the p e t i t i o n  s h a l l  be 

served upon the agency and a l l  o ther  p a r t i e s  of record. 

(c )  The f i l i n g  of the p e t i t i o n  does not  i t s e l f  s t a y  enforcement of the 

agency dec is ion .  The agency may g ran t ,  or  the reviewing cour t  may order ,  

a  s t a y  upon appropr ia te  terms. 

(d) Within [30] days a f t e r  the  se rv ice  of the p e t i t i o n ,  or within 

f u r t h e r  time allowed by the  cour t ,  the agency s h d l l  t ransmi t  t o  the review- 

ing cour t  the o r i g i n a l  o r  a  c e r t i f i e d  copy of the  e n t i r e  record of the  pro- 

ceeding under review. By s t i p u l a t i o n  of a l l  p a r t i e s  t o  the  review proceed- 

ings ,  the record may be shortened. Any par ty  unreasonably re fus ing  t o  

s t i p u l a t e  t o  l i m i t  t h e  record may be taxed by the  cour t  f o r  the add i t iona l  

cos t s .  The court  may requi re  or  permit subsequent co r rec t ions  or  addi t ions  

t o  the  record. 

(e) I f ,  before the  da te  s e t  fo r  hearing,  app l i ca t ion  i s  made t o  the 

cour t  f o r  leave t o  present  addi t ional  evidence, and i t  i s  shown t o  t h e  

s a t i s f a c t i o n  of the cour t  t h a t  the add i t iona l  evidence i s  a a t e r i a l  and t h a t  

t he re  were good reasons f o r  f a i l u r e  t o  present  i t  i n  the proceeding before 



t h e  agency,  t h e  c o u r t  may o r d e r  t h a t  t h e  a d d i t i o n a l  ev idence  be t aken  b e f o r e  

t h e  agency upon c o n d i t i o n s  determined by t h e  c o u r t .  The agency may modify 

i t s  f i n d i n g s  and d e c i s i o n  by reason  of  t h e  a d d i t i o n a l  ev idence  and s h a l l  f i l e  

t h a t  ev idence  and any m o d i f i c a t i o n s ,  new f i n d i n g s  o r  d e c i s i o n s  w i t h  t h e  

reviewing c o u r t .  

( f )  The review s h a l l  be conducted by t h e  c o u r t  w i t h o u t  a  j u r y  and s h a l l  

be  conf ined  t o  t h e  r e c o r d .  I n  c a s e s  of a l l e g e d  i r r e g u l a r i t i e s  i n  procedure  

b e f o r e  t h e  agency,  n o t  shown i n  t h e  r e c o r d ,  proof t h e r e o n  may be t aken  i n  

t h e  c o u r t .  The c o u r t ,  upon r e q u e s t ,  s h a l l  h e a r  o r a l  argument and r e c e i v e  

w r i t t e n  b r i e f s .  

(g)  The c o u r t  s h a l l  n o t  c o n s t i t u t e  i t s  judgment f o r  t h a t  of t h e  agency 

a s  t o  t h e  we igh t  of t h e  ev idence  on q u e s t i o n s  of f a c t .  The c o u r t  may a f f i r m  

t h e  d e c i s i o n  of  t h e  agency o r  remand t h e  c a s e  f o r  f u r t h e r  p roceed ings ,  o r  i t  

may r e v e r s e  o r  modify t h e  d e c i s i o n  i f  s u b s t a n t i a l  r i g h t s  of t h e  a p p e l l a n t  

have been p r e j u d i c e d  because  t h e  a d m i n i s t r a t i v e  f i n d i n g s ,  i n f e r e n c e s ,  con- 

c l u s i o n s ,  o r  d e c i s i o n s  a r e :  

(1) i n  v i o l a t i o n  of  c o n s t i t u t i o n a l  o r  s t a t u t o r y  p r o v i s i o n s ;  

(2) i n  e x c e s s  of  t h e  s t a t u t o r y  a u t h o r i t y  of t h e  agency; 

(3 )  made upon un lawfu l  procedure;  

(4)  a f f e c t e d  by o t h e r  e r r o r  of  law; 

(5) c l e a r l y  e r roneous  i n  view of  t h e  r e l i a b l e ,  p r o b a t i v e ,  and 

s u b s t a n t i a l  ev idence  on t h e  whole r e c o r d ;  o r  

(6) a r b i t r a r y  o r  c a p r i c i o u s  o r  c h a r a c t e r i z e d  by abuse  of d i s c r e -  

t i o n .  

[SECTION 16.  [Appeals.]  An aggr ieved p a r t y  may o b t a i n  a  review of 

any f i n a l  judgment of t h e  [ D i s t r i c t  C o u r t ]  under t h i s  Act by a p p e a l  t o  t h e  

[Supreme C o u r t ] .  The appea l  s h a l l  be t aken  a s  i n  o t h e r  c i v i l  c a s e s . ]  

[SECTION 17.  [ S e v e r a b i l i t y ]  I f  any p r o v i s i o n  of  t h i s  Act  o r  t h e  

a p p l i c a t i o n  t h e r e o f  t o  any pe r son  o r  c i r cumstance  i s  h e l d  i n v a l i d ,  t h e  i n -  

v a l i d i t y  does  n o t  a f f e c t  o t h e r  p r o v i s i o n s  o r  a p p l i c a t i o n s  of t h e  Act which 

can  be g i v e n  e f f e c t  wi thou t  t h e  i n v a l i d  p r o v i s i o n  o r  a p p l i c a t i o n ,  and t o  

t h i s  end t h e  p r o v i s i o n s  of  t h i s  Act a r e  d e c l a r e d  t o  be s e v e r a b l e . ]  

SECTION 18. [Repeal . ]  The fo l lowing  a c t s  and p a r t s  of  a c t s  a r e  hereby 



1 SECTION 19, [Time of Taking Effect and Scope of Application.) This 

2 Act takes effecc . . . . . and (except as to proceedings then pending) applies 
3 to all agencies and agency proceedings not expressly exempted. 



Appendix C 

July 14, 1967 

Honorable Kekoa D. Kaapu 
Councilman, City Council 
City and County of Honolulu 
Honolulu, Hawaii 

Dear Councilman Kaapu: 

This is in reply to your letter of June 26, 1967 requesting our opinion on 
14 questions relating to the Administrative Procedure Act. 

The basic implication of your letter seems to be that most City agencies have 
not complied with the Administrative Procedure Act. Our subsequent conversation 
with you disclosed that you are now aware that the various boards and commissions 
have complied with the law. 

You have further raised the question as to the necessity of line agencies, 
such as the Department of Public Works and the Traffic Department, to make and 
file rules as to matters within their jurisdiction. This latter question had not 
been raised heretofore and therefore no study has been made with reference thereto. 
However, we shall be happy to look into this aspect of the problem that you have 
posed. 

Please note, however, that under the Administrative Procedure Act, not all 
governmental units are required to adopt rules. Only "agencies" as defined in 
the Act are required to have rules and "agency" is defined as: 

". . .each state or county board, commission, department or officer 
authorized by law to make rules or to adjudicate contested cases, except 
those in the legislative or judicial branches."l 

Pursuant thereto, we do not believe that, just because the performance of 
duties of a particular department affects members of the public, such a department 
must adopt "rules". There are many line agencies which simply administer the law 
as set forth in statutes and ordinances. These agencies would not be authorized 
to deviate from such statutes or ordinances nor to promulgate their own "rules". 
Assuming such statutes and ordinances are so broad that the adoption of "rules" are 
deemed necessary, it is very likely that such statutes and ordinances would be held 
invalid, unless reasonable standards are provided for the adoption of the rules. 

As noted above an "agency" is a "board, commission, department, or officer 
authorized by law to make rules or to adjudicate contested cases." (Emphasis 
added). Therefore, unless a board, commission, department or officer comes within 
that definition, the requirements of the Administrative Procedure Act would not be 
applicable. 

1 See Section 6C-1, R.L.N. 1955. 
SR 67-23 



Honorable Kekoa D.  Kaapu 
Councilman, C i t y  Counc i l  -2- J u l y  14, 1967 

Turning t o  t h e  s p e c i f i c  q u e s t i o n  you have r a i s e d ,  we f i n d  t h a t  c e r t a i n  ques- 
t i o n s  r e q u i r e  more r e s e a r c h  t h a n  o t h e r s .  These q u e s t i o n s  a r e  6 ,  9 ,  12 and 14 and 
they  w i l l  be answered i n  a  subsequent  op in ion .  Ques t ions  1, 2, 3 ,  4, 5 ,  7, 8,  10,  
11 and 13 w i l l  be answered by t h i s  op in ion .  

"1. Which a g e n c i e s  i n  t h e  C i t y  and County have complied f u l l y  w i t h  
Ref. I~ above (Pub l i c  In fo rmat ion)?  Which have n o t ?  Of t h o s e  which 
have n o t  f u l l y  complied,  t o  what e x t e n t  have they complied?" 

The a g e n c i e s  mentioned i n  Appendix A have s u b s t a n t i a l l y  complied w i t h  Ref .  I .  
I f  we f i n d  t h a t  t h e r e  a r e  a g e n c i e s  t h a t  have n o t  complied o r  have on ly  p a r t i a l l y  
complied,  t h e s e  w i l l  be r e p o r t e d  t o  you i n  t h e  subsequent  op in ion .  

" 2 .  With r e g a r d  t o  Ref. I - B ~  above, what i s  t h e  v a l i d i t y  o f  r u l e s ,  
p o l i c i e s  and r e g u l a t i o n s  now be ing  used o r  invoked a g a i n s t  p a r t i e s  
w i t h  which any agency n o t  i n  f u l l  compliance may d e a l  o r  have 
d e a l t ? "  

The v a l i d i t y  of  such r u l e s ,  p o l i c i e s  and r e g u l a t i o n s  w i l l  depend on whether 
o r  n o t  t h e  p a r t y  h a s  a c t u a l  knowledge of  them. I f  he h a s  knowledge, then  t h e y  w i l l  
be v a l i d  a s  a p p l i e d  t o  him. I f  he i s  unaware of t h e  r u l e s ,  p o l i c i e s  and r e g u l a -  
t i o n s ,  then ,  a s  a p p l i e d  t o  him, they may be i n v a l i d ,  b u t  t h i s  d e t e r m i n a t i o n  must 
u l t i m a t e l y  be made by t h e  c o u r t s .  

2  Ref .  I, i n  your l e t t e r  s t a t e s :  
"I. P u b l i c  I n f o r m a t i o n  (Sec. 6C-2, R.L.H.) 

"A. I n  a d d i t i o n  t o  r u l e s  each agency s h a l l :  

"1. Adopt a s  a  r u l e  a  d e s c r i p t i o n  of  t h e  methods whereby t h e  
p u b l i c  may o b t a i n  in fo rmat ion  o r  make s u b m i t t a l s  o r  
r e q u e s t s .  

2 .  Adopt r u l e s  o r  p r a c t i c e  s e t t i n g  f o r t h  t h e  n a t u r e  and 
requ i rements  of a l l  fo rmal  o r  i n f o r m a l  p rocedures  a v a i l -  
a b l e ,  and i n c l u d i n g  a  d e s c r i p t i o n  of  a l l  forms and 
i n s t r u c t i o n s  used by t h e  agency. 

3 .  Make a v a i l a b l e  f o r  p u b l i c  i n s p e c t i o n  a l l  f i n a l  o p i n i o n s  
and o r d e r s . "  

3  Ref. I - B  r e f e r s  t o  S e c t i o n  6C-2(b), R.L.H. 1955, which p rov ides :  

"No agency r u l e ,  o r d e r ,  o r  o p i n i o n  s h a l l  be  v a l i d  o r  e f f e c t i v e  a g a i n s t  
any pe r son  o r  p a r t y ,  n o r  may i t  be invoked by t h e  agency f o r  any purpose ,  
u n t i l  i t  has  been pub l i shed  o r  made a v a i l a b l e  f o r  p u b l i c  i n s p e c t i o n  a s  h e r e -  
i n  r e q u i r e d ,  e x c e p t  where a  pe r son  h a s  a c t u a l  knowledge t h e r e o f . "  

By t h i s  q u e s t i o n ,  s i n c e  it  r e f e r s  t o  Sec .  6C-2(b), we assume t h a t  you a r e  
r e f e r r i n g  t o  t h e  s i t u a t i o n  where t h e  agency h a s  complied w i t h  t h e  Act  e x c e p t  
f o r  t h e  r u l e s  n o t  be ing  ' pub l i shed  o r  made a v a i l a b l e  t o  p u b l i c  i n s p e c t i o n . '  
Otherwise ,  i n  s u b s t a n c e ,  t h i s  q u e s t i o n  would be s i m i l a r  t o  Quest ions  5 and 
8. 



Honorable Kekoa D. Kaapu 
Councilman, C i ty  Council -3- J u l y  14, 1967 

"3. Which agencies have held hearings and complied f u l l y  with Ref. I I ~  
above? Which have not  f u l l y  complied? Of those agencies  which 
have n o t  f u l l y  complied, t o  what ex ten t  have proper procedures 
been used? Has any agency adopted emergency r u l e s  under the pro- 
cedures s e t  f o r t h  by the Act?" 

A l l  agencies l i s t e d  i n  Appendix A have held hearings and have f u l l y  complied 
with Ref. 11. We a r e  unaware of any agencies t h a t  have held hearings but  have not  
f u l l y  complied with Ref. 11. 

Regarding emergency r u l e s ,  we know of no agency t h a t  have adopted such a r u l e  
under the  procedures s e t  f o r t h  by the Act. 

"4. Which agencies have f i l e d  r u l e s  and regula t ions  with t h e  o f f i c e  of 
t h e  Ci ty  Clerk and which have no t?  Have any such published r u l e s  
been f i l e d  with the  o f f i c e  of the  Lieutenant Governor a s  prescribed 
by law? Is there  a  f i l e  of such r u l e s  and r egu la t ions  i n  the 
C le rk ' s  Off ice  ava i l ab le  f o r  public  inspect ion? ' '  

The agencies l i s t e d  i n  Appendix A have a l l  f i l e d  t h e i r  r u l e s  and regula t ions  
with the  C i ty  Clerk.  As t o  which agencies t h a t  have not  f i l e d  with the  Clerk ' s  
Off ice ,  we a r e  s t i l l  researching the  problem and w i l l  r epo r t  our f indings  t o  you 
i n  a  subsequent opinion. 

The r u l e s  of the  agencies i n  Appendix A have a l s o  been f i l e d  with the Lt .  
Governor's Off ice ,  except fo r  (1) the o r i g i n a l  Rules and Regulations of the  C i v i l  
Serv ice  Commission and the o r i g i n a l  Rules on Compensation and (2)  the  o r i g i n a l  
Rules and Regulations on Subdivisions. However, amendments t o  such r u l e s  a r e  on 
f i l e .  

The adminis t ra t ive  code does not  mandate t h a t  the o r i g i n a l  r u l e s  and regula-  
t i o n s  i n  e f f e c t  p r i o r  t o  the passage of the  code be f i l e d  with the  Clerk ' s  Office 
or  the Lt .  Governor's Office.  We w i l l ,  however, i n s t r u c t  the agencies  t o  f i l e  the  
o r i g i n a l s  with the aforementioned depos i to r i e s .  

4 Ref. 11, a s  s t a t e d  i n  your l e t t e r  provides: 

"I1 (Sec. 6C-3) Procedure f o r  adoption, amendment or  r epea l  of r u l e s .  P r io r  t o  
the  adoption of any r u l e  authorized by law, or  the amendment or  r epea l  thereof ,  
the adopting agency s h a l l :  

"A. Give a t  l e a s t  twenty day ' s  n o t i c e ,  e t c . ,  and publish a  s t a t e -  
ment of the substance of the proposed r u l e ,  e t c .  

"B. Afford opportuni ty f o r  submission of da t a ,  views and argu- 
ments. Consider a l l  submissions and upon request  i s sue  a 
statement of p r inc ipa l  reasons f o r  and aga ins t  i t s  determi- 
na t ion .  

"C. Emergency r u l e s  may be adopted fo r  a l imited time only." 



Honorable Kekoa D.  Kaapu 
Councilman, C i t y  Counci l  -4- J u l y  14,  1967 

We have been informed by t h e  C i t y  C l e r k  t h a t  t h e  Rules  and R e g u l a t i o n s  on f i l e  
w i t h  t h e i r  o f f i c e  a r e  a v a i l a b l e  t o  p u b l i c  i n s p e c t i o n  d u r i n g  r e g u l a r  b u s i n e s s  h o u r s .  

"5. Are any r u l e s ,  r e g u l a t i o n s  o r  p o l i c i e s  be ing  used by a g e n c i e s  v a l i d  
if they  have n o t  been f i l e d  w i t h  t h e  C l e r k ' s  Of f i ce?"  

T h i s  q u e s t i o n  canno t  be c a t e g o r i c a l l y  answered. The answer w i l l  depend on 
whether  o r  n o t  t h e  r u l e s ,  r e g u l a t i o n s  o r  p o l i c i e s  of  t h e  agency involved must  be 
adopted p u r s u a n t  t o  t h e  p rocedures  o u t l i n e d  under t h e  A d m i n i s t r a t i v e  Procedure  Act.  
For example, i t  may be t h a t  such r u l e s ,  r e g u l a t i o n s  o r  p o l i c i e s  i n v o l v e  o n l y  t h e  
i n t e r n a l  management of t h e  agency and does  n o t  a f f e c t  t h e  p r i v a t e  r i g h t s  o r  proce- 
d u r e s  a v a i l a b l e  t o  t h e  p u b l i c  and t h e r e f o r e  would n o t  f a l l  w i t h i n  t h e  meaning of  
t h e  Act (See S e c t i o n  6C- l (d ) ,  R.L.H. 1955) .  But where such r u l e  o r  r e g u l a t i o n  
does  f a l l  w i t h i n  t h e  Ac t ,  and i t  i s  n o t  f i l e d  w i t h  t h e  C l e r k ' s  O f f i c e ,  we f e e l  t h a t  
such r u l e  o r  r e g u l a t i o n  may be i n v a l i d .  However, s i n c e  S e c t i o n  6C-7, R.L.H. 1955, 
e x p r e s s l y  p r o v i d e s  f o r  a  d e c l a r a t o r y  r u l i n g  by t h e  C i r c u i t  Court  i n  such c a s e s ,  t h e  
u l t i m a t e  d e c i s i o n  must be made by t h e  c o u r t s .  

5  "7. Which a g e n c i e s  have and which have n o t  complied w i t h  Ref .  V above 
r e l a t i v e  t o  p rocedures  and form f o r  p e t i t i o n s  a s k i n g  r e p e a l ,  adop- 
t i o n  o r  amendment of  r u l e s  and r e g u l a t i o n s ? "  

The a g e n c i e s  mentioned i n  Appendix A have complied w i t h  Ref. V .  I f  we f i n d  
t h a t  t h e r e  a r e  a g e n c i e s  t h a t  have n o t  complied,  they  w i l l  be inc luded  i n  t h e  sub- 
sequen t  o p i n i o n .  

"8, Are r u l e s ,  r e g u l a t i o n s ,  e t c .  v a l i d  i f  n o t  adopted i n  compliance w i t h  
t h e  Act?" 

Our answer t o  your  q u e s t i o n  5 i s  e q u a l l y  a p p l i c a b l e  h e r e  

"10. Has t h e  Department of  T r a f f i c  i n  de te rmin ing  t h a t  s u b d i v i s i o n  p l a n s  
which i n d i c a t e  t h e  placement of s t r e e t  l i g h t s  must be stamped by a  
r e g i s t e r e d  e l e c t r i c a l  e n g i n e e r  complied w i t h  t h e  Act? I f  s o ,  how 
was t h i s  p o l i c y  adop ted ,  pub l i shed  and f i l e d ? "  

I n  v iew of our  c o n c l u s i o n  reached i n  SR 67-22, da ted  J u l y  7 ,  1967 . . . we 
f e e l  t h i s  q u e s t i o n  i s  moot. I n  o u r  communication SR 67-22, we adv i sed  t h a t  t h e r e  
i s  no  requ i rement  imposed by law t h a t  p l a n s  and s p e c i f i c a t i o n s  i n v o l v i n g  s t r e e t  
l i g h t i n g  must be prepared by a n  e l e c t r i c a l  e n g i n e e r  b e f o r e  a p p r o v a l  may be g r a n t e d  
by t h e  T r a f f i c  Eng ineer .  

5 Ref.  V r e f e r s  t o  S e c t i o n  6C-6, R.L.H. 1955: "Any i n t e r e s t e d  person may p e t i t i o n  
a n  agency r e q u e s t i n g  t h e  adop t ion ,  amendment, o r  r e p e a l  of any r u l e  s t a t i n g  
r e a s o n s  t h e r e f o r .  Each agency s h a l l  adop t  r u l e s  p r e s c r i b i n g  t h e  form f o r  such 
p e t i t i o n s  and t h e  procedure  f o r  t h e i r  submiss ion,  c o n s i d e r a t i o n  and d i s p o s i t i o n .  
Upon submiss ion o f  such p e t i t i o n ,  t h e  agency s h a l l  w i t h i n  t h i r t y  days  e i t h e r  
deny t h e  p e t i t i o n  i n  w r i t i n g ,  s t a t i n g  i t s  reasons  f o r  such d e n i a l  o r  i n i c i a t e  
procedures  i n  accordance wi th  S e c t i o n  6C-3." 



Honorable Kekoa D. Kaapu 
Councilman, City Council -5- July 14, 1967 

"11. Has the Department of Public Works adopted and published a document 
prescribing the content and form of petitions for the initiation 
of improvement districts in compliance with the Act?" 

The Administrative Procedure Act does not require the adoption and publication 
of such documents. 

Procedures for the initiation of improvement districts are set forth in 
Chapter 24, R.O. 1961, as amended by Ordinance No. 2578. Section 24-3.1, relates 
to Council or City initiated improvement districts and Sections 24-3.3 and 24-3.4, 
respectively, relate to 6096 and 100% property owner initiated improvement districts. 
These sections expressly provide for the items that should be included in a peti- 
tion for an improvement district. Moreover, the City Council is the body which is 
empowered to approve or disapprove the initiation of an improvement district. (See 
Sections 24-3.1 and 24-3.3). Thus, impliedly, if not expressly, the Council is the 
proper body to determine the form of petitions that should be used in the initia- 
tion of an improvement district. The Public Works Department is merely directed 
by the improvement district ordinance to assist the Council in processing the 
improvement districts. The Department does not have the power to determine the 
contents and form of the petitions. 

Accordingly, since Section 6C-l(a) of the Administrative Procedure Act ex- 
pressly excludes the City Council from the operation of said Act, we believe that 
such a document, describing the contents and form of petitions for the initiation 
of an improvement district, need not be adopted and published in accordance with 
the procedures outlined under the Act. For your information, we have been informed 
by the Division of Engineering, Department of Public Works, that they have, as a 
matter of practice, given advice to everyone who desired information as to the form 
and contents of petitions which the Council has accepted in the past. 

"13. Has the Planning Comission which shall 'adopt rules and regulations 
having the force and effect of law pursuant to the subdivision 
ordinance' (Sec. 5-505) done so in conformance with the administra- 
tive procedure act? Has the Comission complied with the provisions 
of Ref. I (Sec. 6C-2) above? With Ref. V (Sec. 6C-6) above?" 

We answer all three questions in the affirmative. 

Very truly yours, 

Is/ Henry N. Kitamura 
HENRY N. KITAMURA 
Deputy Corporation Counsel 

APPROVED : 

/s/ Stanley Ling 
STANLEY LING 
Corporation Counsel 

HNK: si 
Attach. 



APPENDIX A 

(1) Building Department: 

(a) Building Superintendent, Relating to the Housing Code 

(b) Building Board of Appeals, Relating to the Building Code 

(2) Board of Water Supply 

(3) Department of Civil Service: 

(a) Rules and Regulations Governing the Civil Service of the City 
and County of Honolulu 

(b) Rules on Compensation Governing the City and County of Honolulu 

(c) Rules and Regulations on Hours of Work, Overtime and Premium Pay 
of Officers and Employees of the City and County of Honolulu 

(d) Rules Relating to Vacation and Sick Leave of Officers and Employees 
of the City and County of Honolulu 

(4) Department of Finance 

(5) Liquor Commission 

(6) Motor Vehicle Dealers Licensing Board 

(7) Planning Department: 

(a) Planning Commission 

(b) Zoning Board of Appeals 

(8) Police Department: 

(a) Police Commission 

(b) Chief of Police 
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