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STUDY OF STATE LEGISLATION WITH RESPECT TO TRADING STAMPS 
AND THEIR ADMINISTRATIVE EXPERIENCE. 

WHEREAS, the trading stamp business has become a significant 
part of our retail commerce in Hawaii; and 

WHEREAS, there is the possibility that if trading stamp compa- 
nies become insolvent or abscond, consumers who hold unredeemed 
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WLEXEAS, it may be necessary and proper to enact legislation 
relating to trading stamps for the purpose of consumer protection: 
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WHEREAS, a study of the legislation of other states and their 
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FOREWORD 

House Resolution 76 of the 1966 Budget Session directed the 

Legislative Reference Bureau "to make a comparative study of state 

legislation on trading stamps and their administrative experience." 

A substantial portion of this report is devoted to the review and 

examination of state laws regulating trading stamp operations with 

special attention being directed to the consumer protection aspects 

of such laws. 

This study is not intended to encompass all aspects of the 

trading stamp systems and operations but rather to present in logi- 

cal form, the more pertinent issues and factors which may be neces- 

sary for informed deliberation and decision-making. It does not 

attempt to formulate any conclusions as to the need for legislative 

action nor does it make any specific recommendation regarding the 

methods of regulating trading stamp companies. It leaves such 

decisions to the individual legislator. 

The execution of this report would not have been possible with- 

out the cooperation and assistance of the various states. We are 

indebted to the representatives of the various trading stamp compa- 

nies, labor unions, and other governmental agencies who gave so 

generously of their time in reviewing and commenting on the prelim- 

inary draft of the report. We are also indebted to Hanako Kobayashi 

for editing and ordering the footnote material and to Jane Tsuchiyama 

for assisting in reviewing and compiling the 2ata presented in the 

tables. 

Herman S.  Doi 
Director 

February 1967 
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INTRODUCTION 

House Resolut ion 76 of t h e  1966 Budget Sess ion d i r e c t e d  t h e  
L e g i s l a t i v e  Reference Bureau " t o  make a  comparative s tudy  of s t a t e  
l e g i s l a t i o n  on t r a d i n g  stamps and t h e i r  a d m i n i s t r a t i v e  exper ience ."  
H. R.  76, which i s  r e p r i n t e d  on t h e  i n s i d e  f r o n t  cover of  t h i s  re-  
p o r t ,  exp res se s  concern p r i m a r i l y  w i th  t h e  consumer p r o t e c t i o n  as -  
p e c t  o f  t r a d i n g  stamp l e g i s l a t i o n .  A s u b s t a n t i a l  p a r t  of  t h i s  re-  
p o r t  i s  devoted t o  t h e  review and examination of s t a t e  laws regu- 
l a t i n g  t r a d i n g  stamp ope ra t ions ,  w i th  s p e c i a l  a t t e n t i o n  provided t o  
t h e  more common consumer p r o t e c t i o n  f e a t u r e s  encountered i n  such 
laws. Most of t h e  s t a t e  laws w i t h  ex t ens ive  consumer p r o t e c t i o n  
f e a t u r e s  have been enacted s i n c e  1959. 

During t h e  i n i t i a l  s t a g e s  of p repar ing  t h i s  r e p o r t ,  w e  found 
t h a t  we had a  s u b s t a n t i a l  amount of  m a t e r i a l  on t r a d i n g  stamp laws 
and p r a c t i c e s  p r i o r  t o  1964 b u t  ve ry  l i t t l e  on t h i s  s u b j e c t  s i n c e  
then .  W e ,  t h e r e f o r e ,  reques ted  each s t a t e  t o  p rov ide  us w i t h  mate- 
r i a l  o r  informat ion developed s i n c e  January,  1964, on t r a d i n g  stamp 
l e g i s l a t i o n ,  s t u d i e s  o r  r e p o r t s ,  and a d m i n i s t r a t i v e  p r a c t i c e s .  We 
r ece ived  r e p l i e s  from th i r ty - two  s t a t e s .  The s t a t u t e s  of t h e  seven- 
t e e n  s t a t e s  which d i d  no t  r e p l y  were reviewed a long  wi th  t h e  l a t e s t  
r e p o r t s  o r  s t u d i e s  con ta in ing  in format ion  on t h e  s t a t u s  o f  t r a d i n g  
stamp l e g i s l a t i o n  i n  t h e s e  s t a t e s .  Th i s  r e p o r t  i s  based on informa- 
t i o n  de r ived  from t h e  above two sources .  

T h i s  r e p o r t  a t t empt s  t o :  (1) provide t h e  r eade r  w i th  a  conc ise  
p r e s e n t a t i o n  of t h e  c u r r e n t  s t a t u s  of t r a d i n g  stamp l e g i s l a t i o n :  
( 2 )  examine and ana lyze  t h e  more s i g n i f i c a n t  r e g u l a t o r y  p r o v i s i o n s  
o f  e x i s t i n g  s t a t u t e s  and l e g a l  a s p e c t s  involved i n  t h e  r e g u l a t i o n  
o f  t r a d i n g  stamps; and ( 3 )  p r e s e n t  some of t h e  p e r t i n e n t  f a c t o r s  
involved i n  t h e  cont roversy  over  t h e  need f o r  t r a d i n g  stamp regula -  
t i o n .  I t  does n o t ,  however, a t t empt  t o  cover f u l l y  t h e  economic 
i m p l i c a t i o n s  and c o n t r o v e r s i e s  involved i n  t r a d i n g  stamp o p e r a t i o n s .  
The r e p o r t  i s  d iv ided  accord ing ly  a s  fol lows:  

Chapter  I provides  a b r i e f  t rea tment  of c e r t a i n  f e a t u r e s  of 
t r a d i n g  stamp o p e r a t i o n s  and a  d i scus s ion  on p u b l i c  p o l i c y  cons ider -  
a t i o n s  involv ing  t r a d i n g  stamp ope ra t ions .  

Chapter  I1 reviews and compares t h e  t r a d i n g  stamp s t a t u t e s  of 
v a r i o u s  s t a t e s  and a t t empt s  t o  ana lyze  t h e  more s i g n i f i c a n t  p rov i -  
s i o n s  of t h e s e  s t a t u t e s .  
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Chapter I11 p r e s e n t s  some o t h e r  l e g a l  a s p e c t s  i nvo lv ing  t r a d i n g  
stamp o p e r a t i o n s  which a r e  p e r t i n e n t  t o  t h e  s u b j e c t  of t r a d i n g  stamp 
l e g i s l a t i o n .  



SUMMARY 

A number of s t a t e s  r e g u l a t e  t r a d i n g  stamps through va r ious  t ypes  
o f  s t a t u t o r y  c o n t r o l .  The most s i g n i f i c a n t  types  of c o n t r o l  a r e  
t h o s e  r e q u i r i n g  t r a d i n g  stamp companies t o :  r e g i s t e r  wi th  t h e  s t a t e :  
f u r n i s h  a  bond, u s u a l l y  between c e r t a i n  minimum and maximum l i m i t s ;  
and t o  d i s c l o s e  c e r t a i n  in format ion ,  l i m i t e d  i n  e x t e n t ,  about t h e  
o r g a n i z a t i o n  and f i n a n c i a l  s t a t u s  of t h e  companies. Other t ypes  of 
c o n t r o l s  r e q u i r e  p r i n t i n g  of t h e  cash va lue  on t h e  f a c e  of stamps; 
redemption i n  ca sh  o r  merchandise a t  t h e  op t ion  of t h e  stamp h o l d e r :  
and redemption o f  stamps i n  cash  upon p r e s e n t a t i o n  o f  a  s t i p u l a t e d  
minimum amount. The l a s t  requirement g a i n s  added importance i n  t h e  
event  of  redemption d e f a u l t  by a  t r a d i n g  stamp company. C e r t a i n  
p rocedura l  requirements  governing t h e  c e s s a t i o n  o f  b u s i n e s s  and re-  
demption of stamps i n  t h e  event  of redemption d e f a u l t  a r e  a l s o  usu- 
a l l y  inc luded  i n  t h e  c o n t r o l s  e s t a b l i s h e d  by state s t a t u t e s .  

The adequacy o f  p re sen t  s t a t e  s t a t u t e s  r e q u i r i n g  bonding appear 
t o  b e  of doub t fu l  va lue  i f  complete f i n a n c i a l  p r o t e c t i o n  of t h e  stamp 
sav ing  p u b l i c  i s  t h e  o b j e c t i v e  of l e g i s l a t i o n .  I f  such i s  d e s i r e d ,  
i t  would seem adv i sab le  t o  seek  more adequate a l t e r n a t i v e s  which 
provide  a  g r e a t e r  degree of p r o t e c t i o n .  The i s s u e  of whether com- 
p l e t e  o r  more adequate  f i n a n c i a l  p r o t e c t i o n  should be provided t h e  
p u b l i c  i s  d i scussed ,  b u t  n o t  reso lved ,  l eav ing  t h e  de te rmina t ion ,  a s  
a  p o l i c y  m a t t e r ,  t o  t h e  i n d i v i d u a l  l e g i s l a t o r .  S i m i l a r l y ,  no conclu- 
s i o n s  have been draim regard ing  t h e  d e s i r a b i l i t y  of i nco rpo ra t ing  any 
o f  the r e g u l a t o r y  c o n t r o l s  a p p l i e d  t o  t r a d i n g  stamps b y  o t h e r  s t a t e s  
i n t o  a t r a d i n g  stamp s t a t u t e  f o r  Hawaii. However, t h e  p e r t i n e n t  is- 
s u e s  involved a r e  p re sen ted  and d i scussed .  Also d i scussed  a r e  some 
i s s u e s  regard ing  o t h e r  b a s i c  c o n s i d e r a t i o n s  involved i n  t h e  enactment 
of  any t r a d i n g  stamp l e g i s l a t i o n .  

There i s  ample precedent  f o r  s t a t u t o r y  r e g u l a t i o n  t o  i n s u r e  f i -  
n a n c i a l  r e s p o n s i b i l i t y  o f  t r a d i n g  stamp companies. P r i o r  t o  t h e  
m i d - f i f t i e s ,  t h e  views of most s t a t e  c o u r t s  g e n e r a l l y  were t h a t  s t a t e  
l e g i s l a t u r e s  could no t  impose i r r a t i o n a l  o r  unnecessary r e s t r i c t i o n s ,  
o r  cause  a r b i t r a r y  i n t e r f e r e n c e  w i t h  bus ines ses .  S ince  1958, how- 
e v e r ,  some of t h e  c o u r t s  appear t o  have expanded t h e i r  concept of t h e  
s t a t e  p o l i c e  power and have seemingly taken a  more f avo rab le  a t t i t u d e  
toward a  c e r t a i n  amount of  t r a d i n g  stamp r e g u l a t i o n  by s t a t e s .  A l -  
though some c o u r t s  have inc reased  t h e  scope of coverage of t h e  s t a t e  
p o l i c e  power, t h e r e  i s  s t i l l  some doubt a s  t o  whetiner t h e  c o u r t s  
would d e c l a r e ,  a s  c o n s t i t u t i o n a l ,  d r a s t i c  l e g i s l a t i o n  having t h e  e f -  
f e c t  o f  c r i p p l i n g  o r  s e r i o u s l y  h inde r ing  t h e  normal a c t i v i t i e s  of 
t h e  t r a d i n g  stamp companies. 
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A number of f e d e r a l  agenc ies  have,  from t i m e  t o  t ime ,  reviewed 
o r  i n v e s t i g a t e d  t h e  use  of t r a d i n g  stamps a s  a  b u s i n e s s  dev ice .  
These agenc ies ,  t o  d a t e ,  have found no th ing  i l l e g a l  o r  o therwise  
s i n g u l a r l y  o f f e n s i v e  i n  stamp p lans .  

The Supreme Court  of  t h e  United S t a t e s ,  i n  1916, r u l e d  t h a t  under 
t h e  f e d e r a l  c o n s t i t u t i o n ,  t h e  use  of t r a d i n g  stamps may b e  p r o h i b i t e d  
under t h e  p o l i c e  power of s t a t e s .  However, except  i n  a  few i n -  
s t a n c e s ,  most s tate c o u r t s  have r e fused  t o  fol low the i n v i t a t i o n  of 
t h e  f e d e r a l  c o u r t s  and have g e n e r a l l y  i n v a l i d a t e d  p r o h i b i t i v e  o r  
d i s c r i m i n a t o r y  l e g i s l a t i o n  aimed a t  t r a d i n g  stamps. 

S t a t u t o r y  r e s t r i c t i o n s  which appear t o  s e v e r e l y  l i m i t  t h e  use  of 
t r a d i n g  stamps have been enac ted  and upheld by s t a t e  c o u r t s  i n  
Kansas, Washington, Wisconsin and Wyoming. With t h e  p o s s i b l e  excep- 
t i o n  of Wyoming, t h e s e  s t a t e  c o u r t s  have g e n e r a l l y  h e l d  t o  t h e  minor- 
i t y  view, stemming probably from t h e i r  involvement i n  the smal l  hand- 
f u l  of  c a s e s  adverse  t o  t r a d i n g  stamps which were decided a s  a  r e -  
s u l t  o f ,  o r  immediately subsequent t o ,  t h e  United S t a t e s  Supreme 
Court  r u l i n g  i n  1916. 

The m a j o r i t y  of c o u r t  d e c i s i o n s  s i n c e  1919 invo lv ing  t r a d i n g  
stamps have g e n e r a l l y  h e l d  t h a t :  

1. The use  of stamps does n o t  involve  gambling, l o t t e r y  o r  
chance and t h e r e f o r e  i s  no t  i l l e g a l  under gaming laws. 

2.  G i f t  e n t e r p r i s e ,  t a x ,  l i c e n s e  and l i k e  s t a t u t e s  designed 
t o  p r o h i b i t  t r a d i n g  stamps a r e  u n c o n s t i t u t i o n a l  because 
they  v i o l a t e d  t h e  due process  o r  equa l  p r o t e c t i o n  c l a u s e s  
of t h e  s t a t e ' s  c o n s t i t u t i o n ,  o r  because t h e y  provided f o r  
c l a s s i f i c a t i o n s  which were unreasonable o r  p u r e l y  a r b i t r a r y .  

3 .  Trading stamps do n o t  contravene f a i r  t r a d e  laws, u n f a i r  
s a l e s  p r a c t i c e s  laws and motor f u e l  s a l e s  a c t s .  

4.  Escheat  of unredeemed t r a d i n g  stamps, under e x i s t i n g  
g e n e r a l  e schea t  l a w s ,  i s  n o t  l e g a l l y  v a l i d .  

S p e c i f i c  p roposa ls  t o  e schea t  unredeemed t r a d i n g  stamps appear 
t o  be of ques t ionab le  v a l i d i t y  and c e r t a i n  i m p r a c t i c a b i l i t y .  A t  pre-  
s e n t ,  t h e r e  a r e  no s t a t e  laws provid ing  f o r  s p e c i f i c  e schea t  of unre- 
deemed stamps. 



SUMMARY 

I n  Hawaii, a  " g i f t  e n t e r p r i s e "  type  s t a t u t e  s p e c i f i c a l l y  prohib- 
i t i n g  t r a d i n g  stamps was enac ted  i n  1905. I t  was dec l a red  t o  b e  un- 
c o n s t i t u t i o n a l  by t h e  c o u r t s  i n  1907. A s  a  r e s u l t ,  a l l  r e f e r e n c e s  
t o  t r a d i n g  stamps were subsequent ly  d e l e t e d  from t h e  Act. The re-  
maining p o r t i o n  of t h e  Act may b e  found i n  Chapter  310, Revised Laws 
of Hawaii 1955. 

What a t t i t u d e  t h e  Hawaii c o u r t s  would t a k e  today  i n  r ega rd  t o  
s p e c i f i c  s t a t e  r e g u l a t i o n  of t r a d i n g  stamps i s  n o t  known. The 
answer would be  dependent,  t o  a l a r g e  e x t e n t ,  upon whether o r  n o t  
t h e  c o u r t s  a r e  now of t h e  op in ion  t h a t  t h e  s t a t e ' s  p o l i c e  power 
extends  beyond t h e  o l d  concept of p r o t e c t i o n  of p u b l i c  h e a l t h ,  
s a f e t y  o r  morals  t o  i n c l u d e ,  w i t h i n  c e r t a i n  l i m i t s ,  t h e  good o r d e r ,  
comfort o r  g e n e r a l  w e l f a r e  of t h e  community. 



Chapter i 

PERTINENT FEATURES OF 
TRADING STAMP OPERATIONS 

TYPES OF TRADING STAMP ORGANIZATIONS 

There a r e  s e v e r a l  t y p e s  of o r g a n i z a t i o n s  involved i n  t h e  con- 
duc t  of t r a d i n g  stamp ope ra t ions .  They may b e  c l a s s i f i e d  i n t o  t h e  
fol lowing c a t e g o r i e s :  

(1) Independent stamp companies; 

( 2 )  I n d i v i d u a l  merchant p l a n s ;  

( 3 )  R e t a i l e r - c o n t r o l l e d  stamp companies; and 

( 4 )  Cooperat ive  stamp companies. 

The independent company i s  an o rgan iza t ion  which s e l l s  i t s  
s e r v i c e s  t o  t h e  r e t a i l e r .  I t  does no t  i s s u e  stamps t o  t h e  pub l i c  
i t s e l f  b u t  l i c e n s e s  t h e i r  use  t o  r e t a i l e r s  who i n  t u r n  d i s t r i b u t e  
them t o  customers. The company normally f u r n i s h e s  stamp books and 
promotional  m a t e r i a l s  t o  r e t a i l e r s  and assumes r e s p o n s i b i l i t y ,  i n  
most c a s e s ,  f o r  redemption of t h e  stamps. Th i s  i s  t h e  most common 
and most popular  t ype  of o rgan iza t ion .  I n  Hawaii Gold Bond and 
Royal Stamp companies a r e  examples of independent stamp companies. 

I n d i v i d u a l  merchant p l a n s  may have a  number of v a r i a t i o n s ,  b u t  
e s s e n t i a l l y  t hey  a r e  owned and opera ted  by a  merchant o r  o t h e r  r e -  
t a i l e r  who provides  and i s s u e s  t h e  stamps t o  h i s  own customers and 
who i s  r e spons ib l e  f o r  t h e i r  redemption. V a r i a t i o n s  inc lude :  

(1) A merchant d i s t r i b u t e s  stamps p r i n t e d  f o r  h i s  own exclu- 
s i v e  use ,  d i s t r i 5 u t e s  then1 on ly  t o  h i s  customers and r e -  
deems them from h i s  gene ra l  s tock  of merchandise a t  a  
s t i p u l a t e d  *value. A g rocery  s t o r e ,  f o r  example, may es-  
t a b l i s h  a  va lue  of $ 2 . 0 0  f o r  a  f i l l e d  stamp book and re- 
duce a  cus tomer ' s  purchase by t h a t  amount when presen ted  
w i t h  a  f i l l e d  book. I n  Hawaii, t h e r e  a r e  a  few smal l  
grocery s t o r e s ,  b a k e r i e s ,  and a t  l e a s t  one c l o t h i n g  s t o r e  
wi th  t h i s  type  of p lan.  

( 2 )  Cash r e g i s t e r  t a p e s  a r e  a  s u b c l a s s i f i c a t i o n  of t h i s  ca t e -  
qory. I n s t e a d  of saving stamps, a  customer r e t a i n s  t h e  
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store's cash register tapes until they amount to a certain 
stipulated sum whereupon they may be redeemed from the 
general stock of the merchant, or for special premium mer- 
chandise. There were a few stores employing this type of 
plan in Hawaii at one time, but it is not known whether 
this practice is still carried on at present. It is pro- 
bable that a few small neighborhood stores may still uti- 
lize this type of plan from time to time. 

Another variation is one in which one retailer has stamps 
printed for his use which he issues to customers. How- 
ever, he also acts somewhat like an independent stamp 
company by licensing the use of stamps to other retailers 
(generally non-competitive merchants) in the general vi- 
cinity and assuming responsibility for redemption. In 
Hawaii, Lin's Windward Stamp Company appears to be an 
example of this type of organization. 

A retailer-controlled stamp company operates in precisely the 
same manner as an independent stamp company except that it is orga- 
nized, owned and controlled by one or a group of retailers who use 
the plan. It differs from the above individual merchant plan in 
that the trading stamp company is independent, that it is organized 
as a separate entity, and that stamps are always made available to 
retailers other than the owners of the stamp company. This type of 
plan is not evident in the State. 

A cooperative stamp company is organized, controlled and oper- 
ated by several merchants as an independent stamp company except 
that any profits derived from the operation are paid to the members 
of the cooperative who are the merchants distributing the stamp. An 
example of this type of cooperative stamp company is the Hawaiian 
Grocery Stores which uses United Super Stamps. 

The various types of trading stamp operations are briefly des- 
cribed to indicate that legislation to regulate independent type 
operations may affect the other smaller type operations in a number 
of ways, possibly making it impractical for the smaller operators to 
continue with stamps. For example, a large independent stamp compa- 
ny may easily post a $100,000 bond, but a small retailer issuing and 
redeeming his own stamps may find posting of even a minimum bond of 
$10,000 to be a prohibitive cost. Whether legislation should apply 
to trading stamps per se, or to how stamps are used and who uses 
them, are matters worthy of consideration. Consideration should 
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also be given to whether trading stamp companies should be classi- 
fied, and if so, whether certain classes are to be exempt from regu- 
lation. 

INCOME OF STAMP COMPANIES 

Payments by retailers for the use of stamps is the single ma- 
jor source of revenue of a trading stamp company. From this reve- 
nue, the stamp company must pay for various operating costs such as 
printing, stocking, and selling of the stamps; purchasing and ware- 
housing merchandise, and operating redemption centers; advertising 
and promoting the stamps; and other general and administrative busi- 
ness expenses. 

The trading stamp company has a number of ways in which it can 
utilize the revenue from stamp sales to provide funds for operating 
expenses and for profit. It may: 

(1) Set redemption value of the stamp below its sale price: 

(2) Obtain the normal retailer's markup on merchandise by 
buying in wholesale quantities at wholesale prices and 
providing for merchandise redemption at manufacturer's 
list prices or prevailing retail prices; and 

(3) Invest cash reserves to augment company income. Sizable 
cash reserves may be built up during the time it takes 
consumers to accumulate sufficient stamps for redemption 
of premiums. 

The company may also receive some revenue from the payments 
made for the use of stamps which are never redeemed, although what 
the exact amount of revenue a trading stamp company derives from un- 
redeemed stamps is difficult to determine durincj the period that the 
company remains in business. The issue of profits being derived 
from unredeemed stamps is one that is quite controversial and is 
treated at greater length in this report under the subject of 
escheat. 

LIMITATIONS ON STAMP SAVERS 

~rading stamp companies impose certain conditions on the use of 
their stamps by consmers, most of which are expressly outlined in 
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the  saver books i n  which stamps a re  pasted. A summary of conditions 
which may be imposed upon stamp savers by t rading stamp companies i s  
a s  follows: 

Use of stamps i s  subject t o  the  terms of the  con t rac t  be- 
tween t h e  company and the  d i s t r i bu t ing  merchants. 

T i t l e  t o  the  stamps i s  re ta ined by t h e  company. The mer- 
chant obtains only a  l i cense  t o  use the  stamps f o r  which 
he pays a  s t a t ed  p r ice  and the  saver obtains only the  
r i g h t s  provided i n  the  contrac t .  

The only r i g h t  obtained by the  saver i s  t o  present  the  
stamps f o r  redemption. 

Stamps a re  t rans fe rab le  only with the  consent of the  com- 
pany. 

Trading stamps must be pasted i n t o  stamp books which i n  
turn  must be f i l l e d  before they a r e  redeemed. 

A r i g h t  t o  change t h e  terms of redemption i s  reserved by 
some companies. 

The redemption value of premiums offered may be changed a t  
w i l l  by the  companies. Trading stamp companies maintain 
t h a t  t h e i r  r i g h t  t o  change t h e  redemption value i s  s imi lar  
t o  the  r i g h t  of any r e t a i l e r  t o  change t h e  p r i ce s  of h i s  
merchandise. 

These l imi ta t ions  may vary i n  some s t a t e s  which have s t a t u t e s  
es tab l i sh ing  ce r t a in  r i g h t s  i n  the  stamp savers.  

Typical of t h e  l i s t e d  l imi ta t ions  a r e  those contained i n  the  
stamp saver books presently issued by Royal Stamps and Gold Bond 
Staips--the two more popular t rading stamps i n  Hawaii. These l i m i -  
t a t i ons ,  a s  pr in ted  on saver books, a r e  a s  follows: 

ROYAL STAMP'S LIMITATIONS 

We reserve the  r i g h t  t o  discontinue, without no t ice ,  
any o r  a l l  a r t i c l e s  l i s t e d  i n  our catalog;  o r  increase  o r  
decrease the  redemption value of any and a l l  such a r t i c l e s ,  
a l s o  the  r i g h t  t o  c o l l e c t  any and a l l  taxes ,  revenue, e t c . ,  
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iwhikiiieh may be levied,  assessed o r  required t o  be col lec ted  
and paid on any or  a l l  such a r t i c l e s  o r  value thereof .  

Federal Excise Tax c o l l e c t i b l e  on any a r t i c l e s  must 
be paid i n  cash a t  t h e  time of redemption. 

4% Gross Income Tax c o l l e c t i b l e  on any o r  a l l  a r t i -  
c l e s  must be paid i n  cash a t  the  time of redemption. The 
taxable mount of each redeemable saver book aff ixed with 
Royal Saving Stamps i s  equal t o  t h e  following cash pay- 
ments : 

4% Gross Income Tax 
12C Tax per F u l l  Saver Book 
9C Tax per 3/4 Saver Book 
6C Tax per 1 / 2  Saver Book 
3C Tax per l / 4  Saver Book 

We w i l l  redeem f o r  merchandise only, except when is- 
sued i n  any s t a t e  or  l o c a l i t y  where redemption i n  mer- 
chandise i s  prohibi ted o r  requires payment of a t a x  o r  
i icense  not required f o r  cash redemption. I n  such in-  
s tances,  sa id  stamps w i l l  be redeemed i n  cash only. The 
sa id  s t m p s  a re  void wherever prohibited. 

Gold Bond Stamps a r e  scbject  t o  t h e  provisions of the  
contrac ts  between the  companies a:ld t h e  merchants who is- 
sue them, and t o  the  following r i g h t s  and conditions, 
which a re  expressly reserved i n  t h e  companies, which the  
persons acquiring them expressly accept,  and which a re  a 
park of a l l  contrac ts  between the  companies and our mer- 
chants anci a r e  3inding on the  merchants' c-ostorners. 

Eei ther  the  stamps nor the  books a re  sold t o  mer- 
chants, co l l ec to r s  or  any other  persons, a t  a l l  times the  
t i t l e  the re to  being expressly reserved i n  the  companies, 
and the  r i gh t  t o  possession thereof i s  reserved t o  the  
companies, subject  t o  t h e  r i g h t s  of t h e  merchants and t h e i r  
cnstomers under the  contrac ts  with the  companies. The 
stamps zre  issued t o  you a s  evidence of cash payment t o  the  
xcrchants i ssuing them. The only r i g h t  you acquire i n  t h e  
stamps i s  t o  pas te  them i n  books l i k e  t h i s  and present  
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them t o  us  f o r  redemption. We w i l l  i n  every c a s e ,  where 
a p p l i c a t i o n  i s  made t o  u s  g i v e  you permission t o  t u r n  over  
your stamps t o  any o t h e r  bona f i d e  c o l l e c t o r  of  Gold Bond 
Stamps: b u t  i f  t h e  stamps o r  t h e  books a r e  t r a n s f e r r e d  
wi thou t  our  consen t ,  we r e se rve  t h e  r i g h t  t o  r e s t r a i n  
t h e i r  use  by ,  o r  t a k e  them, from o t h e r  p a r t i e s .  I t  i s  t o  
your i n t e r e s t  t h a t  you f i l l  t h e  book and p e r s o n a l l y  d e r i v e  
t h e  b e n e f i t s  and advantages of redeeming it. 

Except where o therwise  r e q u i r e d  by law, on ly  f i l l e d  
Savers  Books w i l l  b e  redeemed f o r  cash.  

L i m i t a t i o n s  on t h e  use  of stamps by s a v e r s ,  a s  s t a t e d  on stamp 
books, a r e  governed i n  most ca ses  by t h e  terms o f  agreement between 
t h e  stamp company and t h e  merchant. The e s s e n t i a l  p r o v i s i o n s  of a 
t y p i c a l  c o n t r a c t  a r e :  

(1) The company ag rees :  

To l i c e n s e  and a u t h o r i z e  t h e  use  of i t s  stamps 
a t  s p e c i f i e d  l o c a t i o n s .  

To f u r n i s h  stamps f o r  d i s t r i b u t i o n  t o  customers 
a t  s p e c i f i e d  r a t e s  and w i t h  s p e c i f i e d  minimum 
q u a n t i t i e s .  

To redeem t h e  stamps from t h e  s a v e r s  by g i v i n g  
them i n  exchange, a t  t h e  op t ion  of t h e  l i c e n s o r  
(company) o r  a s  r equ i r ed  by law, cash  o r  goods, 

wares  o r  merchandise of t h e i r  own s e l e c t i o n  from 
t h e  company's s t o c k  of premiums. 

To f u r n i s h  a d v e r t i s i n g  s i g n s ,  o t h e r  promotional  
m a t e r i a l ,  s ave r s  books, and d i r e c t o r y  l i s t i n g s  
w i thou t  f u r t h e r  charge.  

ae rchan t  agrees :  

To use  t h e  stamps (and a d v e r t i s e  t h e i r  u se )  b'g 
o f f e r i n g  h i s  customers one stamp f o r  each 10- 
c e n t  purchase,  

To pay t h e  company f o r  t h e i r  use  a t  r a t e s  and i n  
minimum q u a n t i t i e s  s p e c i f i e d .  
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(c) Not to procure, use or dispose of such stamps 
except as provided by the agreement. 

(3) Both parties agree: 

That title in the stamps remains in the company. 

That the agreement shall be operative for a pe- 
riod specified, automatically renewable for si- 
milar periods unless cancelled at the close of 
any such period by 30 days notice, but that the 
company at its option may cancel at any time if 
the merchant changes his place or line of busi- 
ness, violates the agreement, goes into bank- 
ruptcy or receivership, or if the business 
changes ownership. 

That upon termination of the agreement the mer- 
chant shall return all signs or other promotion- 
al material, and all unissued stamps for which 
he shall be reimbursed at the same rate as for 
purchase. 

That the agreement is made for the benefit of 
the merchant's customers as well as the merchant 
and company. 

An inference is frequently made that the consumer "pays" for 
the stamp instead of receiving it free; that the stamp is an article 
which is, in essence, similar to cash or, at least, that trading 
stamp practices have represented it, expressly or impliedly, to the 
public as such: and that therefore the stamp itself has an intrinsic 
value. This inference is contrary to the limitations made by the 
trading stamp company. The strict interpretation of the limitations 
imposed on the use of trading stamps by trading stamp companies 
poses an interesting question. Should the State attempt to protect 
the general public in all cases where the possibility exists for the 
r.isunderstanding of contractual relations or obligations by the 
publlc or, stated in the alternative, should the state attempt to 
protect the general public in all cases where representations made 
are understood by some of the public to have a different meaning 
than that actually set forth? Analogous to the above question is 
the question of whether a trading stamp company, as sach, should be 
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considered as one standing apart from other like businesses and be 
made subject to special legislation. 

HOW STAMP COSTS ARE PAID 

A pad of 5,000 trading stamps usually costs a merchant between 
$10 to $15, depending on the volume purchased. Normally, he pro- 
vides the customer with one stamp for every 10C in purchases. On 
this basis, the merchant needs one pad for each $500 of sales. A 
pad costing $15 will be equal to 3% of his sales ($15.00 ; $500 = 
3%). Thus, a merchant purchases trading stamps at an average cost 
of from 2 to 3 per cent of his sales and in turn issues them to cus- 
tomers without any separate charge for the stamps. The question 
frequently asked is "How are the costs of these stamps paid?" 

An Indiana University study on trading stamps, in commenting on 
the statement that the merchant's customers pay for the stamps, 
stated that, "This is so obviously true as to be meaningless. If a 
firm is successful, its customers must pay all of its costs, includ- 
ing a net profit for the firm."' Commenting further on the state- 
ment that a supermarket raises food prices by at least enough to 
cover the cost of stamps, it stated: 

The first problem is to establish a positive differ- 
ence in food prices between the food outlet with stamps 
and the one that does not use stamps. When this is 
attempted, it is necessary to make the assumptions that: 

(1) Both stores offer to customers identical combina- 
tions of merchandise lines, identical qualities in each 
line, and identical sets of services. 

(2) These combinations remain the same over the 
period of time during which price comparisons are made. 

(3) Both stores have identical purchase costs with 
respect to all products (identical delivered costs). 

(4) All store expenses are basically variable costs 
or that increased volume does not lower costs in ratio to 
sales. 

(5) Each store uses cost-plus pricing, marking up 
each item of merchandise to yield the same gross margin, 
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t h u s  i gno r ing  compet i t ion i n  i t s  p r i c i n g  

A l l  of t h e s e  assumptions a r e  necessary b e f o r e  one can 
t e s t  l o g i c a l l y  t h e  hypothes i s  t h a t  t h e  a d d i t i o n  of any one 
s e r v i c e  by one s t o r e  must r e s u l t  i n  an i n c r e a s e  i n  p r i c e s  
by t h a t  s t o r e  and t h a t  t h e r e f o r e ,  any d i f f e r e n c e  i n  p r i c e s  
between s t o r e s  can b e  a t t r i b u t e d  s o l e l y  t o  t h e  one d i f f e r -  
ence i n  s e r v i c e .  Any s tudy  of c u r r e n t  food s t o r e  opera t -  
i n g  p r a c t i c e s  w i l l  i n d i c a t e  t h a t  each and every one of t h e  
above assumptions i s  p a r t i a l l y  o r  t o t a l l y  i n v a l i d .  2  

~ h u s ,  it i s  extremely d i f f i c u l t  t o  prove t h a t  a  p r i c e  i n c r e a s e  
i s  due s o l e l y  t o  t h e  c o s t  of stamps. Other f a c t o r s  i n f l u e n c i n g  
p r i c e s  a r e  ve ry  o f t e n  e a s i l y  overlooked i n  t h e  a t t a c k  on t r a d i n g  
stamps. 

Although recogniz ing  t h e  i nhe ren t  d i f f i c u l t i e s  i n  making p r i c e  
comparisons between stamp and non-stamp s t o r e s ,  s e v e r a l  a t t empts  
have been made t o  measure t h e  d i f f e r e n c e s  between food p r i c e s  a t  
stamp and non-stamp food s t o r e s .  

The United S t a t e s  A g r i c u l t u r a l  Marketing Se rv i ce  found t h a t  i n  
21 c i t i e s ,  average food p r i c e s  i n  t r a d i n g  stamp s t o r e s  i nc reased  by 
about 0 .6  p e r  c e n t  more than  such p r i c e s  i n  non-stamp s t o r e s .  I t  
noted t h a t  t h e  d i f f e r e n c e  may have been caused by non-stamp s t o r e s  
c u t t i n g  p r i c e s  t o  meet stamp compet i t ion.  I t  a l s o  s t a t e d  t h a t  "on 
t h e  average i n  t h e  21 c i t i e s  s t u d i e d ,  consumers who save and redeem 
stamps can more than recoup t h e  r e l a t i v e  p r i c e  d i f f e r e n c e  between 
stamp and inon-stamp s t o r e s . "  I t  concluded " t h e  c o s t  of stamps was 
covered i n  p a r t  by reduced c o s t s  r e s u l t i n g  from inc reased  volume, 
i n  p a r t  by h ighe r  p r i c e s ,  and i n  p a r t  by a  d e c l i n e  i n  p r o f i t  pe r  
d o l l a r  of  s a l e s .  8 ,  3 

The Ind iana  Un ive r s i t y  t r a d i n g  stamp s tudy  by Haring and Yoder 
a l s o  inc luded  a  d e t a i l e d  a n a l y s i s  and snrvey of food p r i c e s  i n  2 8  
s t o r e s  i n  I n d i a n a p o l i s  which concluded: 

" I n  view s f  t h e  wide d i f f e r e n c e s  i n  buying power known t o  
e x i s t  between r e t a i l  food o rgan iza t ions ,  t h e  unappra i sab le  
d i f f e r e n c e s  i n  q u a l i t y  and t h e  v a r i a t i o n  i n  s e r v i c e s  known 
t o  e x i s t  among r e t a i l  food o r q a n i z a t i o n s ,  conclusions  must 
be t e n t a t i v e .  This  p i l o t  s tudy  found no s i g n i f i c a n t  t en-  
~ency f o r  p r i c e s  a t  s tx r~p-g iv ing  s t o r e s  t o  b e  h i g h e r  o r  
lobrer than average i n  Ind ianapo l i s .  ,,4 
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Verne A .  Bunn i c  another  r e p o r t  involv ing  t h e  s tudy  of t r a d i n g  
stamps and r e t a i l  food p r i c e s  i n  c i t i e s  of f i v e  western  s t a t e s  be- 
tween e a r l y  1950 and nid-1962 concluded t h a t  " h 3 i l e  t h e  f a c t o r s  a f -  
f e c t i n g  t h e  p r i c e  s t r u c t u r e  of a  r e t a i l  food s t o r e  a r e  many and var -  
i e d ,  t h e r e  i s  no i n d i c a t i o n  t h a t  t h e  use  of traciing stamps, viewed 
indepe-dent ly ,  caGses food p r i c e s  t o  r i s e . "  Q u i t e  t o  t h e  c o n t r a r y ,  
s t r a n g e  a s  it nay seen ,  food p r i c e s  i n  Wichi ta ,  Kansas, where t r a d -  
i n g  stamps a r e  p r o h i b i t e d  by l a w ,  were found t o  b e  s l i g h t l y  h ighe r  
than i n  Tulsa ,  Oklahoma, a  s i m i l a r  market a r e a  t h a t  pe rmi t s  u s e  of 
t r a d i n g  stamps. TF.e same cond i t i on  was a l s o  found, i n  another  s i m i -  
l a r  market a r e a ,  f o r  non-stamp s t o r e s  i n  Topeka and Kansas C i t y ,  
Kansas and stamp s t o r e s  i n  Kansas C i t y ,  Missour i .5  

A subsequent s tudy  of food p r i c e s  i n  t h e  same c i t i e s  i n  t h e  
Kansas and Missouri  market a r e a s  mentioned above, us ing  t h e  same 
procedures  of e a r l i e r  s t u d i e s  and t h e  same s t o r e s  of t h e  most r e c e n t  
s tudy (June 1962) ,  was conducted by Verne A .  Bunn on March 30, 1965. 
The summary of t h e  s tudy  s t a t e d :  

"As i n  p r i o r  s t u d i e s ,  no evidence could be found t o  
s u b s t a n t i a t e  t h e  claim t h a t  s t o r e s  us ing  t r a d i n g  stamps have 
h ighe r  p r i c e s  than  s t o r e s  no t  us ing  stamps. I n  f a c t ,  t h e r e  
i s  an i n d i c a t i o n  t h a t  s t o r e s  wi thout  stamps t e n d  t o  have 
s l i g h t l y  h i g h e r  average p r i c e s  t han  s t o r e s  w i t h  stamps. 
* * * On t h e  average,  starnp s t o r e s  had p r i c e s  0.24% lower 
than  non-stamp s t o r e s .  Th i s  i s  p a r t i c u l a r l y  n o t i c e a b l e  i n  
comparing p r i c e s  w i th in  a  chain  o r  a f f i l i a t e d  group. 

The conclusion t o  be  drawn from t h e s e  f i g u r e s  i s  t h a t  
t h e  p r i c e s  i n  s t o r e s  w i th  t r a d i n g  stamps a r e  no h i g h e r  than  
those  of s t o r e s  wi thout   stamp^."^ 

I t  h a s  t h j s  been found t h a t  it i s  exceedingly d i f f i c u l t  t o  
a s c e r t a i n  whether t r a d i n g  stamps do o r  do no t  i n c r e a s e  food p r i c e s .  
Some p r i c e  s t u d i e s  i n d i c a t e  t h a t  t r a d i n g  stamps do no t  r a i s e  p r i c e s  
wh i l e  o t h e r  r e p o r t s  i n d i c a t e  t h a t  even when p r i c e  i n c r e a s e s  a r e  

apparen t ,  f a c t o r s  o t h e r  than stamps nay have an equa l  o r  g r e a t e r  
i n f l u e n c e  i n  cans ing  t h e  p r i c e  i nc rease .  A t  any r a t e ,  t h e  numerous 
v a r i a b l e s  which must be  taken i n t o  account make such p r i c e  s t u d i e s  
extremely complex and sach s t u d i e s  e v e n t u a l l y  r e s u l t  on ly  i n  rough 
approximations.  



PUBLIC POLICY CONSIDERATIONS 

The Constitution of the United States permits each brsiness the 
freedom to compete with other similar enterprises. Actnaily, cop-pe- 
tition is encouraged 3 y  both the Constitution and the statates of 
this country. It shozld prevail in both the fabrication and carXet- 

.. ing of merchandise. under these circu~mstances, a teclzniqae to i::- 
crease the competitive effectiveness of a coapany or an in6zstry :̂ as 

. . 
a presumption of lawfalness. Such was the srlqrnal status of the 
trading stamp. In the absence of statutes, a specific przctice Kay 

be limited or voided by coart decisions, or by what is known as 
common law. Under common lzw, as far as is known, dex,rices s;ck as 
trading stanps have been quite regularly approved. Thus leqal 
attacks on trading stamps n~ast be based on statutes passed by 
Congress or state legislatures. These nay be either laws regulating 
trade practices or specific statates aimed ar trading stamps.7 

Caution sho~ld be exercised by legislative bodies when enactinp 
statutes regulating trading stamp operations. The majority of court 
decisions involving trading stanps have clearly held that not only 
may trading stamp coixpanies carry on their business bat also that 
there shall be no unreasoneble interference with their operations. 
This type of holding may be exemplified by q;ctinq from Sperry and 
Hutchinson Co. v. Director of the Division cn the Iqecessaries of 
Life, 307 Mass. 408. (19401 : 

- - The circumstances that a b-asiness is azzected wi th a public 
interest does not make li-gally possiblc e7:ery leaislati+>ve 
regulation. Ail such reguiations xust be reasonable in their 
nature, directel to tke prevention of real evils and adapted 
to the accomplishment of rkicir avowed purpose. Under the 
guise of protectin.; tke qererai ,delfarc tilere cannct be ar- 
bitrary interference w i t t  basiness or irrational or 7J.nnec- 
essary restriction. 

State courts in generzl are not Cisposed to give le- 
gis 1at;res .acconditForral pcwer to reg,~late econcn~ie ccndi- 
i: ~ions: they insist t3at regzrd mast be had for the de-vee of 

. . .I - 
pcblic ir'tercst aifected c r  the rn3;ry done to s r i ~ , ~ a t c  rignts. 
Wassach~setts courts test econonic and other legislaticn 
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a g a i n s t  t h e  c o n s t i t u t i o n a l  guaran tees  of due process ,  f r e e -  
?om of c o n t r a c t  and proper ty  r i g h t s .  There i s  no r i g h t  t o  
be f r e e  from f a i r  compet i t ion.  Only l a s t  year  t h e  
?~ la s sachuse t t s  Supreme J u d i c i a l  Conrt rea f f i rmed t h a t  t h e  
s t a t e  may e x e r c i s e  i t s  fandamental power t o  e s t a b l i s h  regu- 
l a t i o n s  necessary t o  secure  t h e  h e a l t h ,  s a f e t y ,  qood o r d e r ,  
comfort ,  o r  gene ra l  we l f a re  of t h e  coxmunity, bu t  def ined  
w i t h  some s t r i c t n e s s ,  so  a s  no t  t o  i nc lude  s t a t u t e s  based  on 
mere expediency. 

I f  use  of t h e  p o l i c e  power extends  beyond t h e  p ro t ec -  
t i o n  of p a b l i c  h e a l t h ,  s a f e t y ,  o r  morals ,  t o  i nc lude  t h e  
qood o r d e r ,  comfort and gene ra l  we l f a re  of t h e  community 
(de f ined  wi th  some s t r i c t n e s s )  t h a t  d o c t r i n e  can pu t  propo- 
s a l s  aimed a t  t r a d i n g  stamps on a  d i f f e r e n t  foo t ing .  

The i r  doub t fu l  v a l i d i t y  under y e s t e r d a y ' s  narrow con- 
c e p t  of  t h e  p o l i c e  power a s  was t h e  ca se  w i t h  t h e  e a r l y  
stamp d e c i s i o n s  i s  n o t  n e c e s s a r i l y  t h e  c a s e  today.  * * * * 
I t  i s  reasonable  t o  assume, however, t h a t  any l e g i s l a t i o n  
designed s o l e l y  t o  c r i p p l e  t h e  normal a c t i v i t i e s  of t h e  
t r a d i n g  stamp b u s i n e s s  would b e  dec l a red  u n c o n s t i t u t i o n a l  
* * * - 8  

Thus, l e g i s l a t o r s  must determine (1) whether t h e  stamp saver  i s  e n t i -  
t l e d  t o  a g r e a t e r  degree  of f i n a n c i a l  s e c u r i t y  t han  he  i s  i n  h i s  nor- 
mal d e a l i n g s  w i th  o t h e r  bus ines ses  and ( 2 )  whether a t t empt ing  t o  i n -  
s u r e  f i n a n c i a l  r e s p o n s i b i l i t y  i n  t r a d i n g  stamp t r a n s a c t i o n s  i s  a  mat- 
t e r  of concern of government, o r  one s u b j e c t  t o  r e g u l a t i o n  by govern- 
ment, t o  a  g r e a t e r  degree  than  o t h e r  bus ines s  t r a n s a c t i o n s .  There i s  
no common ground upon which t o  base  such a  de te rmina t ion  a s  evidenced 
by t h e  f a c t  t h a t  t h i r t y  s t a t e s  do no t  r e g u l a t e  t r a d i n g  stamps wh i l e  
twenty s t a t e s  have enac ted  t r a d i n g  stamp l e g i s l a t i o n .  Even among t h e  
twenty s t a t e s  w i t h  t r a d i n g  stamp l e g i s l a t i o n ,  t h e  divergence of ex- 
i s t i n g  s t a t u t e s  provides  no ready de te rmina t ion  as t o  t h e  e x t e n t  r e -  
g u l a t i o n  i s  requi red .  

E s s e n t i a l  t o  t h e  above de te rmina t ion  i s  a  concep tua l i za t ion  of 
what a  t r a d i n g  stamp r e p r e s e n t s  and t h e  r i g h t s  v e s t e d  i n  t h e  posses-  
s o r  of t h e  stamp. One of t h e  lead ing  stamp companies, Sperry  & 

Hutchinson Company, i n  defending a g a i n s t  an e schea t  proceeding,  ad- 
vanced t h e  arguments t h a t :  (1) no deb to r  and c r e d i t o r  r e l a t i o n s h i p  
i s  e s t a b l i s h e d  between stamp company and stamp s a v e r ;  ( 2 )  t h e  stamp 
i t s e l f  i s  no t  a  f i x e d  and d e f i n i t e  d e b t ;  and (3) once t h e  company h a s  
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2 e l i v e r e d  t h e  stawps t o  t h e  r e t a i l e r  w i t h  a  promise t o  redeem, i t s  
c o n t r a c t  i s  f u l l y  executed wi th  t h e  r e t a i l e r .  I t  argued t h a t  i n  
p r a c t i c a l  e f f e c t ,  t h e  consumer who a l t i m a t e l y  r e c e i v e s  t h e  stamps i n  
connect ion wi th  h i s  purchase becomes a  t h i r d  p a r t y  b e n e f i c i a r y  t o  t h e  
c o n t r a c t .  A s  such,  he  does not  i n i t i a l l y  possess  a  d i r e c t  r i g h t  a- 
g a i n s t  t h e  company, b u t  r a t h e r  a  r i g h t  r e s i d i n g  i n  t h e  stamp i t s e l f  
which r i p e n s  on ly  upon p r e s e n t a t i o n  of a  r e q u i s i t e  number of stamps 
t o  t h e  company f o r  redemption. A s  a d d i t i o n a l  evidence t h a t  no deb t  
i s  owing t o  t h e  consumer, t h e  stamp company po in t ed  o u t  t h a t  i t s  i n i -  
t i a l  o b l i g a t i o n  t o  t h e  consumer, exp res s ly  s t i p u l a t e d  i n  t h e  company- 
r e t a i l e r  c o n t r a c t ,  i s  no t  d e f i n i t e .  By i t s  t e rms ,  t h e  company r e -  
s e rves  t h e  r i g h t  t o  a l t e r  t h e  redemption va lue  of t h e  stamp a t  any 
t ime p r i o r  t o  redemption. 

On t h e  o t h e r  hand, t hose  i n  f avo r  of s t a t u t o r y  r e g u l a t i o n  argue 
t h a t  t r a d i n g  stamp companies have made r e p r e s e n t a t i o n s  t o  t h e  con- 
sumer, e x p r e s s l y  o r  impl ied ly ,  which a r e  understood by t h e  consumer 
t o  g ive  him a  p rope r ty  i n t e r e s t  i n  t h e  a s s e t s  of t h e  company, e v i -  
dence of which i s  t h e  t r a d i n g  stamp. The consumer f e e l s  t h a t  he has  
p a i d  f o r  t h e  stamps and t h a t  he has  a  r i g h t  t o  expec t  t h a t  t hey  w i l l  
b e  redeemed upon p r e s e n t a t i o n .  

Trading stamps a r e  a l s o  o f t e n  commonly regarded a s  a  cash d i s -  
count o r  a  form of d e f e r r e d  r e b a t e ,  bo th  of which a r e  lonq e s t ab -  
l i s h e d  s a l e s  promotion dev ices  used by v a r i o u s  t y p e s  of f i rms  and 
accepted i n  b u s i n e s s  a s  a  common, l e g i t i m a t e  p r a c t i c e .  Accordinqly, 
t h e  consumer r ece iv ing  a  t r a d i n g  stamp i s  r e c e i v i n g  a  cash d i scount  
o r  d e f e r r e d  r e b a t e  represen ted  i n  t h e  form of a  t r a d i n g  stamp. The 
t r a d i n g  stamp company assumes an o b l i g a t i o n  t o  conver t  t h e  t r a d i n g  
stamp i n t o  t h e  equ iva l en t  of  a  cash  d i scoun t  o r  r e b a t e  under c e r t a i n  
s t i p u l a t e d  cond i t i ons .  What d i s t i n g u i s h e s  t h e  t r a d i n g  stamp from 
o t h e r  forms of commonly accepted d e f e r r e d  r e b a t e s ,  however, i s  t h e  
s i g n i f i c a n t  bankin? a spec t  of t r a d i n g  stamp ope ra t ions  which c r i t i c s  
claim can lead  t o  f r aud  and i s  t h e r e f o r e  a g a i n s t  t h e  p u b l i c  i n t e r e s t .  
Therefore ,  it i s  f u r t h e r  claimed, p r o t e c t i v e  l e g i s l a t i o n  i s  necessary  
because funds a r e  rece ived  from r e t a i l e r s  and h e l d  by a  stamp company 
lonq b e f o r e  starrps a r e  redeemed by consumers, and t h e r e  i s  t h e  2oten- 
t i a l  danger t k a t  t h e  t r a d i n g  starwp c0mpan.y may b e  unable t o  meet i t s  
ccrrmitrnents i f  a leql ia te  r e se rves  a r e  not  mainta ined.  

Tra6ing stamp companies r e p l y  t h a t  t h e y  a r e  no t  a lone  among p r i -  
v a t e  bus ines ses  i n  r ece iv ing  papents i n  advance f o r  goods t o  b e  de- 
l i v e r e d  o r  f o r  s e r v i c e s  t o  be  performed i n  t h e  f u t u r e .  They c i t e  a  
n ~ r b e r  o f  exanples  of o t h e r  bas ines ses  r ece iv ing  payments i n  zdvance 
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of t h e  performance of o b l i g a t i o n s  and c la im t h a t  t h e r e  i s  no reason 
why t r a d i n g  stamp companies, a lone  among such bus ines ses ,  should b e  
s u b j e c t  t o  s p e c i a l  l e g i s l a t i o n .  They p o i n t  o u t  t h a t  t h e  percen tage  
of bankrup tc i e s  i n  t h e  t r a d i n g  stamp i n d u s t r y  i s  no g r e a t e r  than  
t h o s e  of o t h e r  bus ines ses .  They f u r t h e r  p o i n t  o u t  t h a t ,  a s  a m a t t e r  
o f  e q u i t y ,  t h e r e  i s  no b a s i s  f o r  r e g u l a t i n g  on ly  t h e  t r a d i n g  stamp 
b u s i n e s s  and no t  t h e  many o t h e r  t ypes  of bus ines ses  r e c e i v i n g  pay- 
ments i n  advance whose p r a c t i c e s  may a l s o  be  claimed t o  b e  poten- 
t i a l l y  dangerous and may l ead  t o  f raud .  

A l l  t h e s e  arguments a s  t o  what a t r a d i n g  stamp r e p r e s e n t s  may 
b e  reduced e s s e n t i a l l y  t o  two opposing views. One view h o l d s  t h a t  
stamps a r e  a promotional  dev ice  v a l i d  on ly  under c e r t a i n  s t i p u l a t e d  
c o n d i t i o n s  covered by a c o n t r a c t u a l  arrangement between t h e  r e t a i l e r  
and t h e  stamp company. The stamp s a v e r  does no t  pay f o r  t h e  stamps 
b u t  i s  r a t h e r  a t h i r d  p a r t y  b e n e f i c i a r y .  The p o t e n t i a l  " l o s s " ,  i f  
any, t o  t h e  stamp s a v e r  i s  n e g l i g i b l e ,  i nvo lv ing  no out-of-pocket 
c o s t .  I n  the m a t t e r  of ensu r ing  f i n a n c i a l  r e s p o n s i b i l i t y ,  it i s  
poin ted  o u t  t h a t  t h e  t r a d i n g  stamp b u s i n e s s  i s  conducted i n  t h e  same 
manner a s  many o t h e r  s i m i l a r  bus ines ses  which a r e  n o t  r e g u l a t e d  by 
t h e  s t a t e .  The opposing view ho lds  t h a t  t h e  stamp company h a s  l e d  
t h e  consumer t o  b e l i e v e  t h a t  t r a d i n g  stamps c o n s t i t u t e  a d e f i n i t e  
c la im a g a i n s t  t h e  a s s e t s  of  t h e  companies. Also t h a t  t h e  stamp 
save r  does ,  i n  e f f e c t ,  pay f o r  t h e  stamps: t h a t  he  b e l i e v e s  t h a t  
t h e y  a r e  a s  good a s  cash  and t h a t  he  has  every  r i g h t  t o  expec t  t h a t  
t h e y  w i l l  be redeemed upon p r e s e n t a t i o n .  Therefore ,  t h e  s t a t e  
should i n s u r e  t h a t  stamps w i l l  b e  redeemed b y  t h e  company. 

I t  i s  ev iden t  t h a t  t h e  opposing views a r e  based  upon d i f f e r e n t  
i n t e r p r e t a t i o n s  of what a t r a d i n g  stamp r ep re sen t s .  Th i s  c o n f l i c t  
of  views c a s t s  a nebulous shadow over  any a t tempt  t o  a s c e r t a i n  t h e  
exac t  s t a t u s  of  t h e  t r a d i n g  stamp, embroi l ing such a t tempt  i n  e n d l e s s  
cont roversy .  I t  appears  t h e n ,  t h a t  t h e  de te rmina t ion  of t h e  r i g h t s  
o f  t h e  stamp saver  must b e  a ma t t e r  f o r  i n d i v i d u a l  de te rmina t ion  by 
the l e g i s l a t o r  i n  accordance wi th  h i s  b e l i e f  a s  t o  what p u b l i c  
p o l i c y  should be .  



Chapter l l  

ANALYSES OF TRADING STAMP STATUTES 

STATUTES OF OTHER STATES 

There a r e  twenty-eight  s t a t e s  w i t h  some form of s p e c i f i c  t r a d i n g  
stamp s t a t u t e  a t  p r e sen t .  The s t a t u t e s  of e i g h t  of  such s t a t e s  do 
n o t  r e g u l a t e  t r a d i n g  stamp ope ra t ions  b u t  a r e  p r i v i l e g e  l i c e n s e  t a x  
measures enac ted  s o l e l y  f o r  t h e  purpose of r a i s i n g  revenue. Table  1 
p r e s e n t s  t h e  l i m i t e d  e x t e n t  of t h e  s t a t u t e s  of  t h e  e i g h t  s t a t e s .  

Table 1 

STATES WITH TRADING STAMP STATUTES WHICH ARE 
PRIMARILY FOR THE RAISING OF REVENUE 

County or 
Municipal Tickets, Vouchers, 

State License License or Coupons of Mfr. 
State Required Required or Packer Exempted 

Alabama x1 x1 X 

Arkansas ~2 

Mississippi x3 

hT. Carolina x4 x4 X 

Pennsylvania x5 
Tennessee x6 
Virginia x7 
W. Virginia ~8 
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ANALYSES OF TRADING STAMP STATUTES 

Table 1 (Continued) 

tewide p r i v i l e g e  l i cense  t ax  of $1,000 on t rad ing  s  tamp 
companies. The county i n  which a  stamp company conducts 
business  i s  a l s o  e n t i t l e d  t o  c o l l e c t  a  p r iv i l ege  l i cense  
t ax  of one-half of the amount of the  s t a t e  l i cense ,  o r  
$500. Companies which maintain two o r  more places of 
business  i n  the  s t a t e  must pay $1,500 f o r  each "place of 
business ."  

2. C i t i e s  may levy a  tax  o r  l i cense  f e e  not t o  exceed $1,000 
per year  upon each g i f t  e n t e r p r i s e  (which i s  defined to  
include t rad ing  stamp e n t e r p r i s e s )  and a  tax  o r  l i cense  
f e e  not  t o  exceed $500 per year  upon each person, f i r m  
o r  corpora t ion  a id ing ,  a b e t t i n g  o r  patronizing such g i f t  
e n t e r p r i s e s .  (Very l i t t l e  use i s  made of t h i s  a u t h o r i t y  
by c i t i e s . )  

3 .  C i t i e s  and towns authorized t o  levy a  l i cense  tax  of 
$250 on t r ad ing  stamp companies. 

4 .  S t a t e  l i cense  tax  of $200. Counties,  c i t i e s  and towns 
may a l s o  levy a  l i cense  t ax  not  i n  excess of t h a t  l ev ied  
by the s t a t e .  

5. C i t i e s  of 10,000 o r  more populat ion may levy a  l i cense  
t ax  of  not  more than $100 annual ly on c e r t a i n  types of  
business ,  including t rad ing  stamp o r  premium companies 
o r  dea le r s .  

6.  License t ax  of $600 f o r  each county i n  which a  t r ad ing  
stamp company does business .  

7.  License t ax  based on the value of the premium stamps 
so ld .  The t ax  i s  $50 on the  f i r s t  $10,000 o r  l e s s ,  and 
25 cen t s  per $100 upon a l l  s a l e s  i n  excess of $10,000. 

8. License f e e  of $175 f o r  each county i n  which d i s t r i b u -  
t o r s  of t r ad ing  stamps opera te .  

The remaining twenty states have statutes which either regulate, 
restrict or prohibit trading stamp operations in certain respects. 
A comparative presentation of the regulatory provisions of the trad- 
ing stamp statutes of these states is provided in Table 2. 





$10,000 bone r e q u i r e ?  f o r  c s c i  Slo0,OOO o f  g r o s s  income. Vinimum bon* 
Sl0,OOS; maximum b o d ,  5100,009. 

R e g i s t r a t i o n  f e e  i s  ; /2  o i  17 o f  t h e  f a c e  anoun: of t h e  bon i  r e q u i r e 6  
b u t  no t  LO e x c e d  $250. 

~ r o s s  i c c o n c  l e s s  than  Sl00,000 - SZ00 r e g i s t r a t i o n  iee;  between 
$ I ~ C , O O C  and $:53,00C - $25C; b e t v e e n  $250,100 and $500,300 - $500; 
betwcen ~ 5 0 0 , 0 0 0  znd $750,303 - 5753; o v e r  $750,903 - $:,COO. 

$25 r e g i s t r o t i o ~  Fee 

$10,3?C bond foz eacir $103,003 gross income. 3inir;urn bon2 $10,000 
ma:til;um bond $150,000. 

Gross p r o f i t  o f  $100,0Od or  l e s s  - S10,000 bond; between S!00,000 and 
$250,000 - $25,300; between $250,000 and $500,000 - $50,000; between 
$500,000 and $750,000 - $75,000;  over $750,000 - $100,000. 

I n  4orrh Dakota,  a t r a d i n g  s tamp company sia:! n o t  d i s c o n t i n u e  t h e  
redemption o f  scamps w i t h o u t  f i r s t  n o t i f y i n g  t h e  s t a t e .  Upon r e c e i v i n g  
such n o t i c e ,  Lbr s L a i c  d i r e c t s  t h a t  a i l  funds s e t  a s i d e  f o r  t h e  redemp- 
t i o n  o f  s tamps an2 such  a d d i t i o n a l  funds  a s  may be deemed necessary by 
t h e  s t a r e  be r e t a i n e d  for a p e r i o d  o f  s i x  months a f c e r  d i s c o n t i n u i n g  
o p e r a t i o n  f o r  t h e  purpose of zedeemiag o u t s t a n d i n g  s t a n p s .  S t a t e  nay  
a l s o  r e q u i r e  t h e  f i l i n g  of an a c c e p t a b l e  s u r e t y  bond co i td i t ioned  upon 
t h e  redempt ion  o f  o u t s t a n d i n g  t r a d i n g  s tamps.  

South Dakota h a s  e s s e n t i a l l y  t h e  same p r o v i s i o n  e x c e p t  t h a t  d i s c r e t i o n -  
a r y  a u t h o r i t y  is ~ r a ~ i d e d  ior r e q u i r i n g  a bond n o t  t o  exceed $20,000 i n  
c o n j u n c t i o n  u i t h  l i c e n s i n g .  

Annual l i c e n s e  f e e  of $50. May a l s o  r e q u i r e  f i l i n g  of a s u r e t y  bond o f  
no t  more t h a n  $20,000 a s  a c o n d i t i o n  o f  l i c e n s i n g .  

Sond o f  $23,000 r e q u i r e d .  Trad ing  stamp company must e s t a b l i s h  a n  o f f i c e  
i n  t h e  s t a t e  where a l l  books of account  r e l a t i n g  t o  t h e  s a l e ,  i s s u e ,  
t r a n s f e r  or d e l i v e r y  of t r a d i n g  s tamps  i n  t h e  s t a t e  s h a l l  be  k e p t .  

$250 l i c e n s e  f e e .  

The i s s u a n c e  o: grad ing  s tamps redeemable i n  merchandise has  been s u b j e c t  
t o  a p r o h i b i t i v e  l i c e n s e  t a n  w h i c h  docs  n o t  a p p l y  t o  s t a m p s  redeemable  
i n  c a s h  o n l y .  A i l  who use, f u r n i s h ,  o r  se i !  t r a d i n g  s tamps must  purchase  
a n  annual  l i c e n s e  s t  s cast  of  $6,000 f o r  each  s m r e  or  p l a c e  of b u s i n e s s ,  
use o f  which i s  l i m i t e d  t o  t h e  coun ty  o r  c i t y  i n  which t h e  s t a n p s  are s o l d  
o r  f u r n i s h e d .  

G e a r r a i i y  p r ~ h i b i r s  t h e  i s s u a n c e  of t r a d i n g  s t a a p s  redeemable i n  merchan-  
d i s c  o r  rhe  i s s u a n c e  of t r a d i n g  s tamps by star.? compagies .  Xowrver, w i t h  
c e r t a i n  s p e c i f i c  exempt ions ,  s tamps r e d e e r a b l e  i n  c a i b  o n l y  may he i s s u e d  
by merchan ts .  

Issucncc o f  s t a n p s  w i t t  r b c  s a l e  of merchandise  p r o h i S l t e d .  Eowcver, 
s tamps may be i s s u e d  i n  connecr ion  r i t h  t h e  s a l e  o f  s e r v i c e s .  

Xn t r a d i n g  stamp company c!b:l i ' i s t r i b u r r  o r  r e d e m  rradir.g s t a p s  
u n t i l  i t  i a s  f i l e d  =it-. c h i  s t a t e  a s t a r e c e n t  of r e g i e t r s : i o r  sccor- 
p r c i e d  by r e o r r s e n t a r i v e  samples of i t s  s t amps ,  stamp c o l l e c t i o n  
bocks,  stamp redemprior. ceta:og;es ,  and s c m p  d i s t r i b u t i a r .  uno 
redempLioc agreenenc forms c u r r e n t l y  used. Each such  s t a t r n e n t  s h a l l  
p rov ide  ttc f o l l o w i n g  in formsc ion :  

1. t i c  name and p r i n c i p a l  a d d r e s s  a f  t h e  company; 

2. t h e  s t a t e  o f  i t s  i n c o r p o r a t i o n  o r  o r i g i n ;  

3 .  c t e  names and a d d r e s s e r  o f  i t s  princi!al o f f i c e r s ,  p a r t n e r s  
o r  p r o p r i e t o r s ;  
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4 .  t h e  aedre6.s a t  i t s  p r i x i p n i  o C i i c e  I? the  s r acc ;  
c -8. , ... e n m e  a r d  s t idr tss  o i  i ts  p r i n c i p a l  a f i i c e r ,  e m p l o y c  o r  

agent t h e r e i n :  

5 .  the a d d r e s ~ e s  of i t s  p i i c e s  o f  bcsiness w i t h i n  :he s t a r e  where 
s c a m p s  a r e  redeemable; 

7. a short farm of i t s  b a l a n c e  sheer ,  i s  a c  i-% cnC of i t s  ' a i r  
f i s c a i  y e a r  p r i o r  =o j,ch i i l i n g ,  s e r r i ; i c d  by LI: i n a v p e n i e a t  

p u b l i c  u icormrant ;  and 

. unless t1;t sun of tire bocd t o  'be f i l e d  b- :hi. son- 
pany ii r!;e m i i a : u m  si-ount b e r c i n a f r c r  r t q u i r ~ d ,  a s r s t i i c e n ~  
0; i r s  g r o s s  i l l co re  froii i t s  b u s i c e s s  i n  :he s t a t r  di:rin:: such  
-. fiscal y e a r ,  c e r r i f i r l ;  hy an in iepen2cni  p v h l i c  accoucranr 
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Nine s t a t e s  w i t h  s t a t u t e s  which appear t o  have s t r o n g e r  regula -  
t o r y  f e a t u r e s ,  such a s  a  s i g n i f i c a n t  bonding p rov i s ion  and a  manda- 
t o r y  ninety-day n o t i f i c a t i o n  per iod  t o  a  s t a t e  agency p r i o r  t o  ces-  
s a t i o n  of o p e r a t i o n s ,  have a l l  enacted such s t a t u t e s  s i n c e  1958.l  

Three o t h e r  s t a t e s  have modest bonding p rov i s ions .  Utah (1935) 
r e q u i r e s  a  bond of $20,000 wh i l e  North Dakota (1957) prov ides  d i s -  
c r e t i o n a r y  a u t h o r i t y  f o r  r e q u i r i n g  an accep tab le  s u r e t y  bond upon 
r e c e i v i n g  n o t i f i c a t i o n  of c e s s a t i o n  of b u s i n e s s  and South Dakota 
(1965) prov ides  d i s c r e t i o n a r y  a u t h o r i t y  f o r  r e q u i r i n g  a  bond n o t  t o  
exceed $20,000 i n  conjunc t ion  w i t h  l i c e n s i n g .  Eleven s t a t e s 2  r e q u i r e  
t r a d i n g  stamp companies t o  f i l e  and pay a  f e e  f o r  a  s t a t e  l i c e n s e ,  
w i t h  t e n 3  of t h e s e  s t a t e s  r e q u i r i n g  t r a d i n g  stamp companies t o  r e g i s -  
ter  and f i l e  some form of f i n a n c i a l  r e p o r t  i n  conjunc t ion  w i t h  
l i c e n s i n g .  Nineteen s t a t e s 4  r e q u i r e  t h a t  t h e  cash  va lue  of each 
stamp b e  p r i n t e d  thereon and t h a t  such stamps be redeemable i n  cash 
o r  merchandise a t  t h e  op t ion  of t h e  ho lde r .  Eighteen s t a t e s 5  exempt 
a  manufacturer  o r  packer which i s s u e s  and redeems h i s  own stamps. 
F ive  s t a t e s 6  r e q u i r e  t h a t  a  merchant who i s s u e s  t r a d i n g  stamps r e -  
deem them i f  t h e  t r a d i n g  stamp company f a i l s  t o  do s o  and one s t a t e 7  
prov ides  t h a t  t h e  r e t a i l e r  must redeem t h e  t r a d i n g  stamps i f  t h e  
h o l d e r  s o  demands. 

Four s t a t e s  have what may b e  cons idered  a s  a n t i - t r a d i n g  stamp 
s t a t u t e s  because of t h e  comparatively extreme s t a t u t o r y  l i m i t a t i o n s  
which t h e y  have placed on t r a d i n g  stamp ope ra t ions .  Two of t h e s e  
s t a t e s ,  Wisconsin and Wyoming, permit  t h e  i s suance  of stamps redeem- 
a b l e  i n  cash  b u t  n o t  redeemable i n  merchandise. Washington accom- 
p l i s h e s  t h e  same r e s u l t  by a  heavy l i c e n s e  t a x  on s t o r e s  t h a t  i s s u e  
stamps redeemable i n  merchandise--a $6,000 county t a x  f o r  each p l a c e  
of bus ines s .  The on ly  s t a t e  t h a t  p r o h i b i t s  t h e  i s suance  of stamps 
w i t h  t h e  s a l e  of  merchandise i s  Kansas. However, stamps may b e  is-  
sued i n  connect ion wi th  t h e  s a l e  of  s e r v i c e s .  

BASIC PROVISIONS OF REGULATORY STATUTES 

Many s t a t e s  r e g u l a t e  t r a d i n g  stamps through v a r i o u s  t y p e s  of 
s t a t u t o r y  c o n t r o l .  Those s t a t e s  which i n  r e c e n t  y e a r s  have a t tempted  
t o  p rov ide  some degree of "consumer p r o t e c t i o n "  t o  t r a d i n g  stamp sa- 
v e r s  have adopted b a s i c a l l y  s i m i l a r  s t a t u t e s ,  p a t t e r n e d  a f t e r  t h e  
Massachuset ts  t r a d i n g  stamp s t a t u t e .  These s t a t u t e s  seek  t o  p r o t e c t  
t h e  p u b l i c  from redemption d e f a u l t  by a t t empt ing  t o  p reven t  t h e  oper-  
a t i o n  of f i n a n c i a l l y  i r r e s p o n s i b l e  companies. They g e n e r a l l y  r e q u i r e  
every t r a d i n g  stamp company t o  r e g i s t e r  i t s  b u s i n e s s  w i t h  t h e  s t a t e  
and t o  d i s c l o s e  c e r t a i n  b a s i c  o r g a n i z a t i o n a l  and f i n a n c i a l  informa- 
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t l o n .  To ope ra t e  w i t h i n  t h e  s t a t e ,  a  t r a d i n g  stamp company must be  
bonded t o  i n s u r e  stamp redemption and i f  t h e  company f a i l s ,  t h e  bond 
i s  f o r f e i t e d  t o  s a t i s f y  redemption c la ims.  A l l  t r a d i n g  stamps must 
have t h e i r  cash va lue  impr in ted  thereon and, a t  t h e  op t ion  of t h e  
h o l d e r ,  be  redeemable i n  cash  upon p r e s e n t a t i o n  of a  s t i p u l a t e d  mini- 
mum amount. The language of t h e s e  s t a t u t e s  vary  somewhat b u t  t h e i r  
p r i n c i p a l  p rov i s ions  a r e  e s s e n t i a l l y  a s  follows: 

Trading stamps a r e  l e g a l l y  def ined :  e .  g . ,  a s  any stamp 
o r  s i m i l a r  dev ice  used i n  connect ion w i t h  t h e  r e t a i l  s a l e  
of merchandise o r  s e r v i c e s  a s  a  cash d i scoun t ,  o r  f o r  any 
o t h e r  marketing purposes,  which e n t i t l e s  t h e  r i g h t f u l  ho lde r  
upon due p r e s e n t a t i o n  t o  r ece ive  merchandise,  s e r v i c e  o r  
cash.  Any redeemable dev ice  used by t h e  manufacturer  o r  
packer of an a r t i c l e  i n  a d v e r t i s i n g  o r  s e l l i n g  it, o r  any 
redeemable dev ice  i s s u e d  and redeemed by a  newspaper, maga- 
z i n e  o r  o t h e r  p u b l i c a t i o n  i s  s p e c i f i c a l l y  excluded.  

A t r a d i n g  stamp company i s  l e g a l l y  de f ined ;  e . g . ,  a s  
any person engaged i n  d i s t r i b u t i n g  t r a d i n g  stamps f o r  r e -  
t a i l  i s suance  by o t h e r s ,  o r  i n  redeeming t r a d i n g  stamps f o r  
r e t a i l e r s ,  i n  any way o r  under any gu i se .  

A t r a d i n g  stamp company i s  r equ i r ed  t o  l e g i b l y  p r i n t  
upon t h e  f a c e  of each stamp, i n  c e n t s  o r  any f r a c t i o n  of 
c e n t s ,  a  cash  va lue  a s  determined by t h e  company, and re-  
deem t h e  stamps i n  cash a t  t h e  op t ion  of t h e  r i g h t f u l  ho lde r  
when du ly  p re sen ted  f o r  redemption i n  a  number having a  s t i -  
pu la t ed  aggrega te  cash va lue .  

Trading stamp companies a r e  r e q u i r e d  t o  r e g i s t e r  w i t h  
a  s t a t e  o f f i c i a l  and submit samples of t h e i r  stamps, stamp 
books, redemption c a t a l o g s  and l i c e n s i n g  agreements. I n  
a d d i t i o n  they  must supply t h e  name and address  of  t h e  com- 
pany: t h e  s t a t e  of  i t s  inco rpo ra t ion  o r  o r i g i n :  t h e  names 
and addresses  of i t s  p r i n c i p a l  o f f i c e r s  o r  p a r t n e r s  o r  pro- 
p r i e t o r s :  address  of i t s  p r i n c i p a l  o f f i c e  i n  t h e  s t a t e :  t h e  
names of i t s  p r i n c i p a l  o f f i c e r s ,  agen ts ,  o r  employees i n  t h e  
s t a t e ;  t h e  addresses  of t h e  p l a c e s  a t  which stamps a r e  r e -  
deemable i n  t h e  s t a t e ;  a  s h o r t  form of i t s  ba lance  s h e e t ,  and, 
under c e r t a i n  cond i t i ons ,  a  s ta tement  of  i t s  g r o s s  income 
from i t s  ope ra t ions .  

Trading stamp companies must submit a  bond payable t o  
t h e  s t a t e  which i s  condi t ioned  upon t h e  performance of i t s  



ANALYSES OF TRADING STAMP STATUTES 

redemption o b l i g a t i o n s .  The amount of t h e  bond v a r i e s  from 
$10,000 t o  $150,000, depending upon t h e  amount o f  b u s i n e s s  
done i n  t h e  s t a t e .  

I n  t h e  event  of  a  d e f a u l t  t h e  h o l d e r s  of  t r a d i n g  
stamps o r  merchants i n  possess ion  of such stamps a r e  e n t i -  
t l e d  t o  make a  c la im a g a i n s t  t h e  bond. Claims must b e  
f i l e d  w i th in  t h r e e  months o f  d e f a u l t  w i t h  t h e  a p p r o p r i a t e  
s t a t e  o f f i c i a l  and upon de te rmina t ion  of a  d e f a u l t  by such 
o f f i c i a l ,  n o t i c e  i s  given t o  t h e  company. I f  such a  de- 
f a u l t  i s  n o t  c o r r e c t e d ,  t h e  s t a t e  o f f i c i a l  a c c e p t s  p roo f s  
o f  c la im and makes an e q u i t a b l e  d i s t r i b u t i o n ,  a f t e r  expen- 
ses, of t h e  amount a v a i l a b l e  from t h e  bond. I n  a  few 
s t a t e s  he  may a l s o  sue  f o r  any excess  l i a b i l i t y  over and 
above t h e  amount of t h e  bond f o r  t h e  b e n e f i t  of  t h o s e  who 
have made c la ims.  

Usual ly  a  smal l  r e g i s t r a t i o n  o r  l i c e n s e  f e e  i s  r e -  
q u i r e d  a t  t h e  t i m e  of  f i l i n g .  

These s t a t u t e s  a l s o  u s u a l l y  prov ide  t h a t  no t r a d i n g  
stamp company s h a l l  cease  o r  suspend t h e  redemption of 
t r a d i n g  stamps i n  t h e  s t a t e  w i thou t  f i l i n g  w i t h  t h e  appro- 
p r i a t e  s t a t e  o f f i c i a l  a t  l e a s t  90 days '  p r i o r  w r i t t e n  no- 
t i c e  of i t s  i n t e n t i o n  t o  do s o  and concur ren t ly  ma i l i ng  a  
copy of such n o t i c e  t o  each r e t a i l e r  which h a s  a t  any t ime 
du r ing  t h e  p r i o r  yea r  i s s u e d  t h e  company's t r a d i n g  stamps. 

P e n a l t i e s  a r e  set f o r t h  f o r  v i o l a t i o n  of any provi-  
s i o n s  o f  t h e  s t a t u t e .  

Four s t a t e s  - C a l i f o r n i a ,  Connect icut ,  I nd i ana  and New J e r s e y  - have,  
i n  a d d i t i o n ,  a  p rov i s ion  t h a t  makes it i l l e g a l  f o r  any person t o  w i l -  
f u l l y  i s s u e  o r  redeem any t r a d i n g  stamps wi thou t  t h e  consen t  of t h e  
t r a d i n g  stamp company which has  d i s t r i b u t e d  such stamps. Two of 
t h e s e  s t a t e s ,  C a l i f o r n i a  and New J e r s e y ,  p rov ide  t h a t  t h e  l e g i s l a t u r e  
s h a l l  r e t a i n  c o n t r o l  over  t r a d i n g  stamps by fo rb idd ing  any o t h e r  a-  
gency o r  m u n i c i p a l i t y  t o  r e g u l a t e  them. 

S i x  o t h e r  s t a t e s 8  w i t h  somewhat o l d e r  s t a t u t e s  r e q u i r e  t h a t  t h e  
cash  v a l u e  b e  p r i n t e d  on t h e  f a c e  of stamps;  t h a t  stamps b e  redeem- 
a b l e  i n  cash o r  merchandise a t  t h e  op t ion  of t h e  stamp h o l d e r ;  and 
t h a t  t h e  i s s u i n g  merchant redeem t h e  stamps i f  t h e  stamp company 
d e f a u l t s .  
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Thus far, only an overview of the various statutory requirements 
of the states under which trading stamps are regulated has been pre- 
sented. The following sections will attempt to focus on the more 
significant provisions of the statutes and the variety of issues per- 
tinent to those provisions. 

B O N D  R E Q U I R E M E N T  

The bond requirement would evidently provide a measure of pro- 
tection to the stamp saving public in the event of bankruptcy or 
other failure of the trading stamp company. How much protection it 
provides and its value as a protective device in relation to its cost 
to the stamp saving public are matters which should be explored. 

Ideally, the bond amount should be at that level which gives 
reasonable security against nonredemption due to business failure and 
yet not be exorbitant or prohibitive. To ensure that the stamp saver 
is guaranteed the full value of the stamps he saved would require 
that the trading stamp company post a bond equal in value to the va- 
lue of all stamps issued and unredeemed, plus the administrative ex- 
penses of the state in distributing the proceeds of the bond. Such a 
bonding requirement would be impractical for it would impose a pro- 
hibitive premium cost on trading stamp companies. For example, as- 
suming that the number of unredeemed stamps of a trading stamp com- 
pany with gross stamp sales of $2,000,000 a year would be equal to 
the number issued by the company in one year, the cost of bonding at 
the usual bonding cost of $1 for each $100 face amount of bond would 
be $20,000 per year. This large and wholly unproductive cost would 
have to be passed on to the consumer, for it is highly unlikely that 
a trading stamp company would or could absorb it. 

The alternative which has been used by states with bonding pro- 
visions in their trading stamp statutes is to group trading stamp 
companies according to their income, and to graduate the bond to con- 
form to such income. Bonds required range from a minimum of $10,000 
to a maximum of $150,000 for gross income from $65,000 or less to 
$1,000,000 or more. The maximum amount of bond required by any state 
is 15 per cent of gross income. Sucn income may be considered to 
consist, for the most part, of receipts from retailers using stamps. 
Unless the number of stamps outstanding at any given time can be said 
to approximate only 15 per cent of annual receipts from retailers, it 
is evident that such bonding provisions do not provide the stamp sav- 
ing public with m y  great degree ofprotection. Of interest in this 
regard is the foll?ring information on trading stamp insolvency 
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e x t r a c t e d  from t h e  tes t imony of M r .  J e r a l d  S. Schutzbank, Chief 
Deputy Commissioner of Corporat ions ,  i n  t h e  "Transc r ip t  of  Hearing on 
Trading Stamps", C a l i f o r n i a  S t a t e  L e g i s l a t u r e  Assembly I n t e r i m  Com- 
m i t t e e  on Finance and Insurance,  December 9, 1965. 

Two cases  of insolvency of a  t r a d i n g  stamp company have been ex- 
per ienced  i n  C a l i f o r n i a  s i n c e  enactment of t h e  1959 Trading Stamp Act 
of  t h a t  s t a t e .  One was t h a t  of  t h e  Blue and Gold Stamps i n  Southern 
C a l i f o r n i a  i n  1961 and t h e  o t h e r  i s  t h a t  of  C.A.S.H. I n c . ,  i n  San 
J o s e  i n  1965. 

The Blue and Gold Company had a  $75,000 bond a t  t h e  t ime of 
bankruptcy.  The funds of t h e  company which were a v a i l a b l e  f i n a l l y  
f o r  redemption of stamps amounted t o  approximately $2,600. Out of 
t h i s  t o t a l  of  $77,600 (bond of $75,000 p l u s  $2,600 i n  a s s e t s  of t h e  
bankrupt)  only  $52,000 was a v a i l a b l e  f o r  redemption a f t e r  t h e  ex- 
penses of l i q u i d a t i o n  were paid .  Th i s  $52,000 r ep re sen ted  approxi-  
mately one- th i rd  of t h e  c la ims which had been f i l e d  w i t h  t h e  
Commissioner. Whether a  r e t u r n  of one- th i rd  upon insolvency i s  an 
adequate recovery i s  not  t h e  e n t i r e  ques t ion  f o r  t h e  t o t a l  amount of  
u n f i l e d  c la ims was n o t  known. The number of c la ims  which w i l l  be  
p re sen ted  t o  a  company which i s  o p e r a t i n g  i s  obviously  much g r e a t e r  
than  t h o s e  t h a t  w i l l  b e  p resen ted  t o  t h e  company upon insolvency.  
People w i t h  a  minimal number of stamps a r e  no t  w i l l i n g  t o  go through 
t h e  t ime and e f f o r t  of  f i l i n g  c la ims  a l though t h e y  do f e e l  t h a t  t hey  
have been h u r t .  

I n  t h e  ca se  of t h e  C.A.S.H. insolvency i n  1965, t h e  ou t s t and ing  
redemption l i a b i l i t y  a t  t h e  t i m e  t h a t  t h e  company went i n t o  inso lven-  
cy  was e s t ima ted  a t  $150,000. The c la ims  f i l e d  w i t h i n  t h e  p e r i o d  
s t i p u l a t e d  f o r  doing s o ,  o r  t h e  t o t a l  of a l l  t h e  c la ims  t h a t  were 
f i l e d ,  amounted t o  approximately $41,000. The amount r ep re sen ted  
between one- th i rd  and one-four th  of t h e  c la ims  ou ts tanding .  With 
only  one- th i rd  t o  one-fourth of t h e  c l a iman t s  ou t s t and ing  having 
f i l e d  c la ims  t o t a l i n g  $41,000, an e s t ima ted  amount of  something less 
than  $20,000,  i nc lud ing  a  $10,000 bond, was a v a i l a b l e  f o r  d i s t r i b u -  
t i o n .  I t  was es t imated  t h a t  t h e  n e t  recovery would b e  something sub- 
s t a n t i a l l y  l e s s  than  50 pe r  c e n t  on t h e  d o l l a r  and i f  a l l  of t h e  
c la ims  had been f i l e d  by a l l  t hose  ho ld ing  stamps, it would then  b e  
f a i r  t o  say  t h a t  i n s t e a d  of a  50 pe r  c e n t  r e t u r n ,  it would probably 
have r e s u l t e d  i n  each c la imant  r e c e i v i n g  a  r e t u r n  of 10 p e r  c e n t  o r  
l e s s .  

I n  view of t h i s  t ype  of d e f i c i e n c y ,  why i s  t h e  amount of t h e  
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hone r e i a t e d  t o  the g r o s s  r e c e i p t s  of a t r a d i n g  stamp company r a t h e r  
than  t o  t h e  amount of stai ips ou ts tanding?  Perhaps,  it may b e  due t o  
t h e  d i f f i c u l t y  i n  determining t h e  amount of stamps ou ts tanding .  

One a l t e r n a t i v e  t o  bonding,  suggested b y  N r .  Schutzbank's  t e s t i -  
mony, may be t h e  es tab l i shment  of some r e l a t i o n s h i p  between t h e  num- 
b e r  of stamps ou ts tanding  and t h e  maintenance of r e se rve  requirements 
f o r  redemption l i a b i l i t y .  I t  appears  t h a t  t h e  number of stamps out-  
s t and ing  would b e  a  b e t t e r  measure of t h e  ou ts tanding  l i a b i l i t y  on 
t h e  p a r t  of  t h e  company than  would i t s  g r o s s  r e c e i p t s .  The r e se rve  
requirement need no t  b e  based on a  d i r e c t  r e l a t i o n s h i p  b u t  could b e  
based on a  r a t i o  r e l a t i o n s h i p  t o  t h e  va lue  of t h e  stamps ou ts tanding .  
The company should then  have, over  and above t h e  c a p i t a l  necessary  t o  
pay i t s  o t h e r  l i a b i l i t i e s ,  a  n e t  c a p i t a l  which i s  some reasonable  
r a t i o  t o  t h e  va lue  of t h e  number of stamps ou ts tanding .  The amount 
de r ived  could b e  depos i t ed  w i t h  t h e  s t a t e  i n  t h e  form of ca sh ,  bonds, 
s e c u r i t i e s ,  o r  o t h e r  nego t i ab l e  ins t ruments  of  t h e  type  s t i p u l a t e d  by 
t h e  s t a t e .  The d e p o s i t  o r  withdrawal of such s e c u r i t i e s  and bonds, 
i n  accordance w i t h  changes i n  t h e  va lue  of unredeemed stamps,  may be 
made under cond i t i ons  s t i p u l a t e d  by t h e  state. I n t e r e s t  o r  o t h e r  in-  
come de r ived  from s e c u r i t i e s  s o  depos i t ed  should accrue  t o  t h e  t r a d -  
i n g  stamp company and t h e  s t a t e  would merely a c t  a s  a  depos i to ry  f o r  
t r u s t  purposes.  A v a r i a t i o n  of t h i s  a l t e r n a t i v e  would b e  t o  a l s o  i n -  
c h d e  t h e  average c o s t  va lue  of t h e  s tock  of premium merchandise 
c a r r i e d  over a  s t i p u l a t e d  pe r iod ,  say,  each q u a r t e r ,  and r e q u i r e  sub- 
miss ion of a  s ta tement  a t t e s t i n g  t o  t h e  va lue  s o  dec l a red  b y  t h e  
p r i n c i p a l  o f f i c e r  of  t h e  company. I n  bo th  c a s e s ,  submission of f i -  
n a n c i a l  s ta tements  c e r t i f i e d  b y  an independent pub l i c  accountant  
would be  r equ i r ed  annual ly .  I t  i s  be l i eved  t h a t  t h i s  method of i n -  
s u r i n g  some degree  of f i n a n c i a l  s e c u r i t y  t o  t h e  pub l i c  w i l l  no t  r e -  
q u i r e  i ncu r r ence  of any s i g n i f i c a n t  c o s t  t o  t r a d i n g  stamp companies. 

I t  i s  p o s s i b l e  t o  dev i se  a  method where bonds a lone  could se rve  
t h e  func t ion  of p r o t e c t i o n  i f  a  bond requirement i s  thought t o  b e  
e s s e n t i a l .  Another p o s s i b l e  approach, may b e  t o  combine n e t  c a p i t a l  
requirements  and bonding requirements t o  provide a  more r e a l i s t i c  
t ype  of p r o t e c t i o n  than  t h a t  p r e s e n t l y  found i n  e x i s t i n g  s t a t u t e s .  
Most bond companies i s s u e  such bonds on ly  when they  a r e  f u l l y  secured 
Sy c o l l a t e r a l  s o  t h a t  t h e  burden on t h e  stamp company i s  n o t  l essened  
i f  it i s  r equ i r ed  t o  pu t  up a  bond i n s t e a d  of c a p i t a l .  The t r a d i n g  
stamp company, a t  any r a t e ,  w i l l  i nc lude  t h e  bond c o s t  a s  p a r t  of t h e  
c o s t  of doing b u s i n e s s  and t h i s  w i l l  subsequent ly  b e  passed on t o  t h e  
consumer. Requir ing t r a d i n g  stamp companies t o  pos t  a  l a r g e  enough 
bond t o  overcome p r e s e n t  bonding d e f i c i e n c i e s  does no t  appear t o  be  
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the answer. 

It should be understood that establishing specified net capital 
requirements would be more complex, and requires a greater degree of 
supervision and administration over trading stamp companies. This 
approach is strongly opposed by trading stamp companies as not being 
appropriate to their type of operations. 

Advocates of trading stamp legislation generally deem bonding to 
be necessary to protect consumers against the banking aspect of a 
stamp company's operation. Since money is received from retailers 
long before stamps are redeemed by the consumer for merchandise, 
there is the consequent danger that if inadequate reserves have been 
put aside, the trading stamp company may be unable to meet its re- 
demption commitments. Bonding then is said to be necessary to pro- 
tect the public against possible fraud and redemption default. 

Arguments advanced by stamp companies against bonding include 
the following: 

1. The cost of bonds will not keep an irresponsible compa- 
ny or one intent upon perpetuating fraud from going in- 
to business. 

2. There are only two general types of businesses which 
typically are subjected to bonding provisions. They 
are, first, those businesses such as banks and insurance 
companies which are specifically affected with a public 
interest and where the obligations of such companies to 
individual claimants are such that a default by them 
would have disastrous consequences for the claimants. 
The second type of businesses usually subjected to bond- 
ing requirements are those such as pawnbrokers, action- 
eers, and transient merchants, where experience has de- 
monstrated a need for such bonding because the danger 
of their default is greater than average, and, moreover, 
is coupled with the possibility of potentially large 
losses to individuals or other parties dealing or con- 
tracting with such businesses. 

Trading stamp companies fall into neither of the 
above categories. The accumulation of the trading 
stamps on the part of the stamp saver involves no actual 
out-of-pocket expense. Moreover, the potential "lossn 
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p e r  stamp saver  i s  r e l a t i v e l y  smal l .  Surveys have shown 
t h a t  stamp save r s  on t h e  average have i n  t h e i r  p s s e s -  
s ion  t h r e e  and one-half books r e p r e s e n t i n g  a  premium re -  
demption va lue  of about $10.50. Th i s  it i s  mainta ined 
h a r d l y  c o n s t i t u t e s  a  p r e s s i n g  need t o  p r o t e c t  consumers 
a g a i n s t  such a  n e g l i g i b l e  l o s s .  

3 .  Trading stamp companies a r e  no t  a lone among p r i v a t e  
bus ines ses  i n  r e c e i v i n g  payments f o r  s e r v i c e s  t o  b e  per-  
formed i n  t h e  f u t u r e  o r  goods t o  b e  d e l i v e r e d  i n  t h e  fu- 
t u r e .  Thea t res  s e l l i n g  t i c k e t s  i n  advance, r e t a i l e r s  
r e c e i v i n g  payments f o r  g i f t  c e r t i f i c a t e s  and lay-away 
p l a n s ,  merchants s e l l i n g  dinnerware,  s i l ve rware ,  and 
o t h e r  a r t i c l e s  a t  premium p r i c e s  on t h e  b a s i s  of l i f e -  
t ime guaran tees  and replacement,  and schools  and dance 
s t u d i o s  r ece iv ing  payment i n  advance a r e  b u t  a  few of 
t h e  many bus ines ses  which perform t h e i r  o b l i g a t i o n s  sub- 
sequent  t o  t h e  r e c e i p t  of payment t h e r e f o r .  Thus, t r a d -  
i n g  stamp companies main ta in  t h a t  t h e r e  i s  no l e g i t i m a t e  
reason why they  a lone  among such bus ines ses  should be  
bonded. 

An i n t e r e s t i n g  argument a g a i n s t  t h e  need f o r  bonding and regula-  
t i o n  of stamp companies i s  p re sen ted  by C h r i s t i n a  Fulop,  an economist 
and a n a l y s t  of  r e t a i l i n g  p r a c t i c e s  i n  B r i t a i n ,  i n  h e r  r e p o r t ,  "The 
Role of Trading Stamps i n  R e t a i l  Competi t ionn' .  l0 A f t e r  p o i n t i n g  o u t  
t h a t  i t  i s  on ly  reasonable  t o  expect  a  percentage of bankruptcies--  
n e i t h e r  s i g n i f i c a n t l y  more nor  s i g n i f i c a n t l y  l e s s - - to  occur a s  t h e y  
do among a l l  o t h e r  r e t a i l  and merchandising b u s i n e s s e s ,  she goes on 
t o  say:  

ix'evertheless, t h e  p o s s i b i l i t y  e x i s t s  of a  stamp company 
becoming i n s o l v e n t ,  l e av ing  t h e  r e t a i l e r  w i th  l a r g e  s tocks  
of stamps f o r  which he  h a s  a l r eady  pa id ,  an6 h i s  customers 
w i t h  completed o r  p a r t i a l l y - f i l l e d  books. There is,  however, 
no comparison between t h e  l o s s  s u f f e r e d  by t h e  consumer, 
which i s  i n s i g n i f i c a n t ,  w i t h  t h a t  s u f f e r e d  by t h e  r e t a i l e r .  
For him two adverse  r e a c t i o n s  a r e  l i k e l y  t o  follow. F i r s t ,  
i l l - w i l l  may be f e l t  by h i s  customers because stamps a r e  no 
longer  a v a i l a b l e  w i t h  purchases.  Secondly, t h e  r e t a i l e r  
w i l l  be l e f t  w i th  s t o c k s  of walue less  stamps. I n  comparison, 
t h e  c o n s m e r ' s  s t a k e  i n  t h e  f i n a n c i a l  s t and ing  of a  stainp 
company, and hence any subsequent l o s s ,  i s  i n f i n i t e s i m a l ,  
because i f  p r i c e s  have no t  r i s e n  t h e  consumer has  simply no t  
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rece ived  a  p o t e n t i a l  d i scount  on h e r  purchases.  She may 
j u s t i f i a b l y  b e  annoyed, b u t  she h a s  only  ' p a i d '  f o r  t h e  
stamps by concen t r a t i ng  h e r  purchases  wi th  p a r t i c u l a r  r e -  
t a i l e r s .  Furthermore,  s i n c e  t h e  ma jo r i t y  of  ' g i f t s '  a r e  ex- 
changed f o r  one, two o r  t h r e e  books of stamps, few consumers 
w i l l  have many books ou ts tanding .  I t  may w e l l  b e  asked 
whether i n  f a c t  consumers a r e  running a s  much r i s k  a s  t h a t  
of  ob t a in ing  imper fec t  goods when they  go shopping. 

Th i s  c l o s e r  examination of t h e  banking o p e r a t i o n  of a  
stamp company h a r d l y  r e v e a l s  an urgent  ca se  f o r  p r o t e c t i n g  
consumers a g a i n s t  such a  n e g l i g i b l e  l o s s .  I t  c e r t a i n l y  
would n o t  appear t o  war ran t  t h e  same degree of c o n t r o l  a s  
t h e  Board of Trade e x e r c i s e s  over  a  b u i l d i n g  s o c i e t y  o r  u n i t  
t r u s t  i n  which a  whole l i f e ' s  sav ings  may have been i n v e s t e d .  
(Perhaps i r o n i c a l l y ,  a  p r i v a t e  member's B i l l  t o  c o n t r o l  
f r a u d u l e n t  e s t a t e  agents  who might abscond w i t h  t h e  10 per 
c e n t  d e p o s i t  of  p o t e n t i a l  house purchasers ,  which might 
e a s i l y  amount t o  b300 t o  L600, was r e c e n t l y  r e j e c t e d  by t h e  
House of Commons.) 

The i s s u e  t h a t  remains i s  t h e  e x t e n t  t o  which r e t a i l e r s  
a r e  e n t i t l e d  t o  l e g a l  p r o t e c t i o n  i f  they  have chosen an un- 
s u c c e s s f u l  stamp company. It  h a s  never been s e r i o u s l y  sug- 
ges t ed  b e f o r e  t h a t  t hey  should have s i m i l a r  p r o t e c t i o n  a-  
g a i n s t  poor judgement i n  making a  bad purchase and be ing  
l e f t  w i t h  unsa l eab le  s tock.  Perhaps t h e r e  i s  some j u s t i f i -  
c a t i o n  f o r  t h e  charge t h a t  t h e y  need p r o t e c t i o n  a g a i n s t  b e i n g  
'bludgeoned'  r e l u c t a n t l y  i n t o  u s ing  stamps by t h e  agg res s ive  
s e l l i n g  techniques  of t h e  companies' r e p r e s e n t a t i v e s .  But 
even t h i s  i s  a  f a m i l i a r  enough phenomenon t o  most r e t a i l e r s ,  
accustomed a s  t hey  a r e  t o  a  d a i l y  stream of c a l l e r s  u rg ing  
them, f o r  i n s t a n c e ,  t o  modernise t h e i r  premises ,  i n s t a l l  new 
l i g h t i n g ,  o r  e u l o g i s i n g  t h e  advantages of mechanical labour-  
saving devices .  Not u n n a t u r a l l y  t h e  r e p r e s e n t a t i v e s  of such 
f i rms  s t r e s s  t h e  b e n e f i t s  t o  r e t a i l e r s  of ga in ing  an i n i t i a l  
advantage over t h e i r  compet i tors .  Moreover, r e t a i l e r s  can 
always g e t  adv ice  and h e l p  from t h e i r  t r a d e  a s s o c i a t i o n s  and 
a l s o  from t h e  D i s t r i b u t i v e  Trades  A l l i ance ,  formed p r e c i s e l y  
t o  warn r e t a i l e r s  of t h e  p o t e n t i a l  dangers  of stamp t r a d i n g .  
I n  a d d i t i o n  t o  r e t a i l e r s '  own b u s i n  ss acumen, t h e s e  bod ie s  
should o f f e r  s u f f i c i e n t  p r o t e c t i o n .  f l  

The above argument i s  p re sen ted  h e r e  because it i s  q u i t e  a p p l i -  
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cable to the examination of the role of trading stamps in Hawaii, es- 
pecially in regard to frequent statements that trading stamps are a 
burden imposed upon merchants. 

Most of the same arguments advanced against bonding are also 
made in opposition to suggestions that trading stamp companies be 
obliged to conform with certain specified capital requirements which, 
in turn, might be related to their outstanding stamps. Trading stamp 
companies maintain that this type of statutory requirement is appro- 
priate only to businesses engaged in banking or insurance, which are 
directly affected with a public interest and where a default by such 
companies would have disastrous consequences to the depositors and 
insured persons, respectively. 

Arguments for bonding of trading stamp companies are emotionally 
compelling and thus enjoy a distinctive advantage. However, policy 
makers in making a decision about regulating trading stamps should 
also consider the matter of equity in the legislative treatment of 
businesses and the fact that legislative restriction of the type usu- 
ally considered appropriate for trading stamps may logically have to 
be extended to embrace other forms of promotional devices and de- 
ferred rebates. 

STATUTORY CLASSIFICATION OF TRADING STAMP OPERATIONS 

Coupons, tickets and other redeemable devices used by manufac- 
turers and packers of an article, in selling or advertising it, and 
redeemable devices issued and redeemed by newspapers, magazines or 
other publications are exempted from the provisions of trading staxrlip 
statutes in eighteen states. Most of the statutes regulate but do 
not prohibit trading stamps and this exemption has, in several cases, 
been accepted. Trading stamp companies have not made much of an is- 
sue of it except in those states where the trading stamp statutes 
severely restrict or prohibit their operations as in Kansas and 
Wyoming. In such instances, the state courts have generally upheld 
the validity of the separate classification and exemption of manufac- 
turers. 

Kansas Exception in favor of manufacturers and packers 
valid and not unlawfully discriminatory: act valid. 
Cushenberry v. ~hanahan; 190 K .  720,  7i1, 722, 724,  
725, 378 P. 2d 66. (1963) 

Wyoming This section (mfr. exemption) is neither arbitrary 



ANALYSES OF TRADING STAMP STATUTES 

nor  c a r p r i c i o u s  and it has  a  reasonable  r e l a t i o n  t o  
t h e  e v i l  sought t o  b e  suppressed.  
S t e f f e y  v.  Casper (Wyo.), 358 P. 2d 951 (1961) .  

C a l i f o r n i a  That  C a l i f o r n i a  s t a t u t e  d i f f e r e n t i a t e s  between con- 
c e r n s  which i s s u e  t h e i r  own t r a d i n g  stamps and t h o s e  
which use  stamps of t r a d i n g  companies does no t  g i v e  
r i s e  t o  c o n s t i t u t i o n a l  i n f i r m i t v .  
Blue & Gold Stamp - U-Save Premium Co. v .  Sobiesk i  
(D.  C.  1961) ,  190F. Supp. 133. 

However, such a  c l a s s i f i c a t i o n  was dec l a red  u n c o n s t i t u t i o n a l  a s  v io -  
l a t i n g  t h e  equa l  p r o t e c t i o n  c l a u s e  i n  Sper ry  and Hutchinson Co. v .  
S t a t e  of  Ind iana ,  188 Ind.  173, 122 N.E. 584 (1919) ,  and i n  s e v e r a l  
o t h e r  c a s e s  s t a t u t e s  which conta ined  exemptions i n  f avo r  of manufac- 
t u r e r s '  coupons were dec l a red  u n c o n s t i t u t i o n a l  on o t h e r  grounds. 

Another c l a s s i f i c a t i o n  i n  which t h e r e  h a s  been much l i t i g a t i o n  
i s  one which a l lows  a  merchant t o  i s s u e  and redeem h i s  own stamps y e t  
p r o h i b i t s  a  t h i r d  p a r t y  stamp company from doing so.  Though no t  i n -  
c luded i n  t h e  d a t a  p re sen ted  i n  Table  11, t h e r e  a r e  two s t a t e s ,  
Wyoming and C a l i f o r n i a ,  which exempt a  r e t a i l e r  who i s s u e s  and r e -  
deems h i s  own stamps. I n  C a l i f o r n i a ,  t h e  exemption of r e t a i l e r s  who 
i s s u e  and redeem t h e i r  own stamps from a  r egu la to ry ,  b u t  n o t  p roh ib i -  
t i v e ,  s t a t u t e  governing t r a d i n g  stamps was h e l d  t o  be  v a l i d  i n  t h e  
same Blue & Gold Stamp Case c i t e d  above on t h e  same grounds t h a t  
manufac ture rs '  dev ices  were exempted. I n  Wyoming, t h e  exemption was 
upheld i n  t h e  c a s e  of S t e f f e y  v.  Casper (Wyo.) 358P 2d 951 (1961) ,  
wherein t h e  c o u r t  dec l a red  t h a t :  

Where a  merchant i s s u e s  and redeems h i s  own stamps, i t  
amounts t o  no th ing  more than  g i v i n g  a  d i scoun t  on purchases  
from him, and t h i s  i n  i t s e l f m a k e s  a  d i s t i n c t i o n  between 
t r a d i n g  stamps be ing  s o l d  t o  t h e  merchant by a  t r a d i n g  
stamp company and a  merchant i s s u i n g  and redeeming his  own 
stamps from h i s  own s tock  o r  i n  cash.  Therefore ,  t h e  l e g i s -  
l a t u r e  made a  reasonable  and proper  c l a s s i f i c a t i o n  when it 
excepted subsec t ion  (b)  of t h i s  s e c t i o n  (exempting merchants)  
from t h e  ope ra t ion  of t h e  s t a t u t e .  

The c a s e s  c i t e d  above, however, a r e  by c o u r t s  h o l d i n g  t h e  m i n o r i t y  
view. 

The m a j o r i t y  of  s t a t e  c o u r t s  have h e l d  t h a t  such c l a s s i f i c a t i o n  
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is discriminatory class legislation. The main concern of these state 
courts was the equal protection of the law and they, for the most 
part, invalidated state laws that allowed a merchant to issue and re- 
deem his own stamps yet prohibited a third party stamp company from 
doing so on the grounds that such action was arbitrary and capri- 
cious. There is a substantial body of decisions in support of this 
view. In the Iowa case of Sperry & Hutchinson Co. v. Hoegh, 246 Iowa 
9, 65 N.W. 2d 410 (1954), the prohibition of the issuance of trading 
stamps redeemable by a stamp company instead of by the retailer him- 
self was held to be unconstitutional by the Supreme Court of Iowa, 
because the act, in the court's opinion, violated the state consti- 
tutional provision requiring that a law must operate "alike upon all 
within a reasonable classification." In regard to the trading stamp 
company prohibition, the court stated: 

The avowed purpose, to protect the public morals and 
general welfare by prohibiting the so-called trade stamp 
evil, will not support legislation based on who redeems the 
stamps. If it be bad for the public for a merchant to give 
stamps with retail purchases which can be redeemed for 
goods, it is just as deleterious to the public, no matter 
who is the redemptioner. The legislature has no general 
power to pass laws dispensing with a 'middle-man'. 

The court then set out at some Length to cite a number of cases sup- 
porting this view, some of which are extracted and cited below. 

In State v. Dalton, 22 R.I. 77, 46 A. 234, 237, 48 L.R.A. 
775, the statute was somewhat like ours in that it recog- 
nized the right of the merchant to give away an article as 
an inducement to a sale but provided the merchant must give 
the article himself and not through a third person. In 
holding the statute unconstitutional the court stated: 

"This is equivalent to declaring that it is 
illegal for a man to give away one article as a 
premiiun to the buyer for having purchased another; 
for * * * it can make no possible difference that 
the article given away with the sale is delivered 
to the purchaser by a third person, instead of the 
seller himself." 

In People ex rel. Madden v. Dycker, 72 App. Div. 308, 
76 N.Y.S. lli, 115, the statute was like ours and in hold- 
ing it unconstitutional and the conviction of a violator 
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void the court cited earlier New York decisions and quoted 
from State v. Dalton, supra, and stated: 

"The prohibitive part of section 384p aims at 
the practice of issuing trading stamps that are to 
be redeemed by any person other than the merchant 
who distributes them * * *. Just what there is in 
the thing prohibited differing from the thing ex- 
pressly authorized that makes it inimical to the 
public welfare and general safety does not appear." 

A later New York decision, People ex rel. Appel v. 
Zimmerman, 102 App. Div. 103, 92 N.Y.S. 497, 502, struck 
down a similar law, stating: 

"There is another infirmity in the statute, 
which we apprehend renders it invalid * * *. The 
vice, it seems, is not in alluring one to buy by 
promise of a gift, but in permitting the promise 
to be fulfilled by another than the seller. It is 
a narrow ledge for the distinction to rest upon, 
when in one instance the transaction is subject to 
legislative control to the extent of confiscation, 
while in the other it goes without let or hindrance. 
If the seller, by arrangement with a responsible 
company, secures the performance of the agreement, 
and the arrangement is satisfactory to the buyer, 
it would seem that such a plan ought not to be made 
a crime, while redemption by the merchant is deemed 
an honest transaction. The statute is not founded 
on the moral plane pretended, but belongs to that 
class of legislation designed to drive out of busi- 
ness a successful competitor." 

In State v. Holtgreve, 58 Utah 563, 200 P. 894, 898, 
26 A.L.R. 696, the law imposed a tax upon the use of trading 
stamps purchased from others, while permitting him to issue 
them without tax when he furnished them himself. In holding 
the law unconstitutional on the ground it was discriminatory 
and an improper classification, the opinion cites and quotes 
extensively from a number of opinions, and holds: 

"If, now, we apply the doctrine of classifica- 
tion to the stipulated facts in this case, how can 
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it reasonably b e  contenaed t h a t  t h e r e  i s  a b a s i s  
f o r  c l a s s i f i c a t i o n  i n  t h e  use  of t r a d i n g  stamps 
between a merchant who f u r n i s h e s ,  u se s ,  and re-  
deems h i s  own stamps and t h e  merchant engaged i n  
t h e  same b u s i n e s s  who o b t a i n s  h i s  t r a d i n g  stamps 
from another  who h a s  agreed t o  redeem them upon 
t h e  o rde r  of t h e  l a t t e r  merchant? The on ly  d i f -  
f e r ence  between t h e  t r a n s a c t i o n s  i s  t h a t  t h e  
merchant f i r s t  named redeems t h e  stamps i s s u e d  by 
him by d e l i v e r i n g  t o  h i s  customers t h e  agreed 
va lue  the reo f  a s  a d i scount  f o r  cash purchases ,  
wh i l e  t h e  merchant l a s t  named e n t e r s  i n t o  an a- 
greement w i t h  another  t h a t  such o t h e r  s h a l l  re-  
deem t h e  stamps upon h i s  o r d e r  by paying t h e  
customer t h e  agreed cash va lue  the reo f  o r  by 
d e l i v e r i n g  t o  him some a r t i c l e  o r  articles of 
merchandise of h i s  own choosing which i s  of t h e  
va lue  r ep re sen ted  by t h e  stamps. I n  e i t h e r  ca se  
t h e  l e g a l  and moral e f f e c t  of t h e  t r a n s a c t i o n  i s  
p r e c i s e l y  t h e  s a m e .  I n  b o t h  c a s e s  t h e  customer 
r e c e i v e s  t h e  d i scount  t h a t  t h e  merchant agreed 
t o  a l low him f o r  cash  purchases ,  no th ing  more, 
no th ing  l e s s .  There i s ,  t h e r e f o r e ,  no b a s i s  
f o r  a d i s t i n c t i o n  or c l a s s i f i c a t i o n ,  b u t  t h e  
c l a s s i f i c a t i o n ,  i f  one b e  made, i s  pu re ly  f anc i -  
f u l ,  c a p r i c i o u s ,  and a r t i f i c i a l . "  

I t  appears  t h a t  t h e  g r e a t  weight  of a u t h o r i t y  i s  a g a i n s t  t h e  va- 
l i d i t y  of such c l a s s i f i c a t i o n .  The gene ra l  r u l e  s t a t e d  i n  16A Corpus 
J u r i s  Secundum, C o n s t i t u t i o n a l  Law, Sec t ion  5 l l h ,  page 358, i s :  

Equal p r o t e c t i o n  of t h e  laws i s  denied by s t a t u t e s  
fo rb idd ing  t h e  use  of t r a d i n g  stamps o r  t h e  i s s u -  
ance the reo f  except  by manufacturers  o r  merchants 
redeeming them, b u t  no t  by s t a t u t e s  p r o h i b i t i n g  t h e  
use  of t r a d i n g  stamps except t hose  having a s t a t e d  
cash va lue .  

Wisconsin and Wyoming have s t a t u t e s  which permit  t h e  i s suance  of 
stamps redeemable i n  cash b u t  no t  redeemable i n  merchandise. 
Washington ach ieves  t h e  same e f f e c t  by imposing a heavy l i c e n s e  t a x  
on s t o r e s  i s s u i n g  stamps redeemable i n  merchandise b u t  no t  on those  
redeemable f o r  cash.  A p o i n t  of i n t e r e s t  h e r e  i s  t h a t  t h e  c o u r t s  of  
t h e s e  s t a t e s  have g e n e r a l l y  h e l d  t o  t h e  minor i t y  view, and folio-wed 
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t h e  reasoning  of t h e  1916 United S t a t e s  Supreme Court  ca ses  t h a t  a 
s t a t e  may e x e r c i s e  i t s  p o l i c e  powers t o  p r o h i b i t  o r  t o  s e v e r e l y  r e -  
s t r i c t  t h e  use  of t r a d i n g  stamps. These 1916 Supreme Court  c a s e s  a r e  
d i scus sed  i n  more d e t a i l  l a t e r  i n  t h i s  r e p o r t  under a s e c t i o n  on pro- 
h i b i t i o n  of t r a d i n g  stamps. 

LICENSE AND PRIVILEGE TAX 

Many s t a t e s  have a t tempted t o  use  t h e i r  payer  t o  l i c e n s e  and t a x  
t o  d i scourage  t h e  t r a d i n g  stamp indus t ry .  Measures were passed which 
l e v i e d  excess ive  l i c e n s e  f e e s  o r  t a x e s  upon t r a d i n g  stamp companies 
and sometimes a l s o  upon t h e  r e t a i l  s t o r e s  i s s u i n g  them. Most of  
t h e s e  measures were made a p p l i c a b l e  on ly  t o  stamps supp l i ed  and re- 
deemed by someone o t h e r  than  t h e  i s s u i n g  r e t a i l e r .  They f r e q u e n t l y  
exempted stamps and coupons used by manufacturers  t o  promote s a l e  of  
t h e i r  p roduc ts  and a l s o  stamps redeemed by i s s u i n g  r e t a i l e r s .  The 
m a j o r i t y  o f  s t a t e  c o u r t s  have r e p e a t e d l y  h e l d  t h i s  t o  b e  d i sc r imina-  
t o r y  l e g i s l a t i o n  based on an unreasonable  and a r b i t r a r y  c l a s s i f i c a -  
t i o n .  

I n  t h e  c a s e  of Logan Super Market, Inc .  v.  Atk ins ,  304 SW 2d. 
628 (1957) ,  t h e  Supreme Court  of  Tennessee h e l d  t h a t  an amendment i n -  - 
c r e a s i n g  t h e  amount of  t r a d i n g  stamp t a x  l e v i e d  by a v a l i d  e x i s t i n g  
s t a t u t e  was c o n s t i t u t i o n a l .  However, t h e  Court  h e l d  t h a t  t h e  pro- 
v i s i o n  f o r  l evy ing  a g r o s s  r e c e i p t s  t a x  of 2 p e r  c e n t  upon merchants 
u s ing  t h e  s e r v i c e s  of t r a d i n g  stamp companies f o r  premium redemption 
and exempting from such g r o s s  r e c e i p t s  t a x  t h o s e  merchants g i v i n g  
and redeeming t h e i r  own stamps was a r b i t r a r y ,  c a p r i c i o u s  and unrea- 
sonable  and i n  v i o l a t i o n  of c o n s t i t u t i o n a l  p r o h i b i t i o n s  a g a i n s t  d i s -  
c r imina to ry  l e g i s l a t i o n .  

I n  Garden Spot Market, Inc .  v.  Byrne, 378 P. 2d 220 (1963).  a 
Montana s t a t e  law enacted i n  1961 which sub jec t ed  merchants who u s e  
t r a d i n g  stamps t o  an annual  l i c e n s e  t a x  of $100 p l u s  2 per  c e n t  o f  
t o t a l  g r o s s  s a l e s  dur ing  t h e  preceding yea r  was dec l a red  uncons t i tu -  
t i o n a l .  I n  t h i s  ca se  t h e  c o u r t  found: 

1. I n  no i n s t a n c e  was any evidence o f f e r e d  t o  t h e  e f f e c t  
t h a t  any merchant who t e s t i f i e d  inc reased  h i s  r e t a i l  
p r i c e s  because of t h e  use  of t r a d i n g  stamps. 

2. There was no evidence t h a t  t h e  u s e  of t r a d i n g  stamps o r  
o t h e r  redeemable dev ices  i n  connect ion w i t h  t h e  r e t a i l  
s a l e  of  merchandise o r  s e r v i c e s  h a s  any e f f e c t  upon t h e  



retail price of merchandise, services or commodities in 
Montana, 

Tke trial court also found tkat the use of trading 
stamps is a legitimate method of advertising and promo- 
tin2 sales, and is cmmon to the conduct of legitimate 
business enterprises, and then added: 

[aj The Act is a revenue and not a regulatory measure. 

(b) Its excessive provisions prohibit legitimate busi- 
ness practices withoxt such prohibition being nec- 
essary to protect the public. 

(c) License revenue so greatly exceeds administrative 
costs of the statute as to demonstrate that the 
intent of the Act was to prohibit the use of trad- 
ing stamps in Montana. 

The district court based its unconstitutionality deci- 
sion on the following pcints of law: 

The Act violates both the 14th Amendment of t'ne U. S. 
Constitution and the terms of the Montana Constitution, 
by {a) depriving persons of liberty and property with- 
out due process of law, denying them epal protection 
of the law, and (b) imposing a tax unrelated to the 
purpose of the Act. 

Furthermore the Act violates the Montana Constitution 
by (a) imposing an unreasonable and arbitrary discrimi- 
native tax, (b) by levying a tax for a private purpose 
and (c) by imposing an excessive fine. 

In sustaining the decree of the lobrer court the Supreme 
Court of Montana observed that: 

Here, the Legislature by p~rporting to license, 
has declared the use of trading stamps and devices 
as legitimate. Here the Act . . . is not a regula- 
tory rneas..Jre even in form. Ic form, other than the 
title, it is a tax but in fact, under the evidence 
in this case, the fee or tax imposed is so high 
that it constitates an effective prohibi.tion of the 
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i ssuance  of a l l  redeemable dev ices  governed by it. 

. . . any a c t ,  pu rpo r t ed ly  passed under t h e  
p o l i c e  power of t h e  s t a t e ,  must be  reasonable  and 
must n o t  be a r b i t r a r y  o r  d i s c r imina to ry .  

Our i n q u i r y  then  i s  whether t h e  use  of re-  
deemable dev ices  t o  promote r e t a i l  s a l e s  i s  a  l e g i -  
t ima te  and u s e f u l  b u s i n e s s  a c t i v i t y ,  o r  whether it 
i s  a  p r a c t i c e  which, i n  t h e  i n t e r e s t  of  t h e  gene ra l  
w e l f a r e  of a l l  t h e  i n h a b i t a n t s  of t h i s  s t a t e ,  could 
b e  condemned by t h e  L e g i s l a t u r e .  Of cou r se ,  we r e -  
i t e r a t e  t h a t  i n  t h i s  most unusual  p i ece  o f  l e g i s l a -  
t i o n  t h e  L e g i s l a t u r e ,  b y  l i c e n s i n g ,  h a s  seemingly 
d e c l a r e d  it l e g i t i m a t e  and u s e f u l ,  b u t  by t a x i n g  a s  
i t  d i d ,  condemns it. 

The c o u r t  went on t o  p o i n t  o u t  t h a t  w i t h  t h e  except ion  
of t h e  1961Wyoming c o u r t  d e c i s i o n  ( S t e f f e y  v.  C i t y  of 
Casper,  357 P. 2d 456) no case  h a s  been dec ided  s i n c e  1919 
which has  upheld t h e  c o n s t i t u t i o n a l i t y  of such l e g i s l a t i o n .  
I n  reach ing  i t s  d e c i s i o n ,  t h e  Supreme Court of  Montana 
noted t h a t  a  d i f f e r e n t  s t a t e  of f a c t s  e x i s t e d .  I n  Wyoming, 
t h e  c o u r t  found "coercion"  by t h e  stamp companies. Also 
t h e  c o u r t  i n  Wyoming d e a l t  only  w i t h  f a c t s  i nvo lv ing  t r a d -  
i n g  stamps and t r a d i n g  stamp companies, wh i l e  i n  Montana 
many non-stamp redeemable dev ices  were u t i l i z e d .  I n  
Wyoming t h e  s t a t u t e  d i d  n o t  p r o h i b i t  t h e  u s e  of stamps re- 
deemable w i t h  cash  a s  would t h e  Montana s t a t u t e .  

The c o u r t  concluded t h a t  t h e  Montana a c t  "was p r o p e r l y  
found t o  b e  u n c o n s t i t u t i o n a l  a s  an unreasonable  e x e r c i s e  of 
t h e  p o l i c e  power a s  r e l a t e d  t o  t h e  o b j e c t  sought  t o  be  
ob ta ined ,  t h a t  i s ,  p r o h i b i t i o n  of l e g i t i m a t e  b u s i n e s s  
p r a c t i c e . " l 2  

The m a j o r i t y  view notwi ths tanding ,  t h e r e  a r e  s e v e r a l  s t a t e s  w i t h  
s p e c i a l  t a x  l e g i s l a t i o n  which appear t o  have a s  t h e i r  o b j e c t i v e  t h e  
i n d i r e c t  p r o h i b i t i o n  o f  t r a d i n g  stamps by t a x i n g  them o u t  of e x i s -  
t ence .  Kansas now has  a s t a t u t e  which p r o h i b i t s  t h e  i s suance  of 
t r a d i n g  stamps w i t h  t h e  s a l e  of merchandise. A p rev ious  Kansas s t a t -  
u t e ,  which was i n  e f f e c t  from 1917 t o  1958, e s t a b l i s h e d  a  range of 
f e e s  from $4,000 t o  $7,000,  based  upon the popula t ion  of t h e  county,  
a p p l i c a b l e  t o  bo th  t r a d i n g  stamp companies and r e t a i l e r s  d i s t r i b u t -  
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i n g  stamps. Th i s  p r o h i b i t i v e  l i c e n s e  t a x  was upheld b y  t h e  Kansas 
Supreme Court  i n  1917 i n  the case  of S t a t e  v.  Wilson, 101 Kan. 789, 
168 P. 679 (1917). The Court found t h a t  t h e  ques t ion  o f  t h e  harrnful- 
ness  of t r a d i n g  stai ips t o  t h e  p u b l i c  should b e  decided by t h e  l e g i s -  
l a t u r e ,  and t h a t  i t s  d e c i s i o n  t o  e l i m i n a t e  any such harm was n o t  un- 
reasonable .  I t  s t a t e d :  

The amount of t a x  which may b e  imposed upon t h e  r i g h t  
t o  engage i n  an o rd ina ry ,  u s e f u l ,  harmless  b u s i n e s s  i s  li- 
mited,  and t h e  power of t h e  L e g i s l a t u r e  i t s e l f  i n  t h a t  r e -  
ga rd  i s  sometimes s a i d  t o  b e  conf ined w i t h i n  v e r y  narrow 
bounds. * * * * But i n  t h e  ca se  of an occupat ion which 
i s  i n j u r i o u s  o r  o f f e n s i v e  t o  t h e  p u b l i c  t h e s e  l i m i t a t i o n s  
do no t  apply.  A s  such an occupat ion may b e  p r o h i b i t e d  a l -  
t o g e t h e r ,  it may b e  al lowed upon such terms a s  t h e  law- 
making body s e e s  f i t  t o  impose. I t  may be s u f f e r e d  t o  e x i s t ,  
on cond i t i on  of t h e  payment of a  burdensome t a x ,  des igned 
t o  have a  r e p r e s s i v e  e f f e c t .  * * * o r  p r a c t i c a l  p roh ib i -  
t i o n  may be accomplished i n d i r e c t l y  by imposing a  t a x  s o  
l a r g e  a s  t o  p revent  i t s  be ing  c a r r i e d  on except  a t  a  f inan-  
c i a l  l o s s ,  t h u s  t a x i n g  it o u t  of ex i s t ence .  

The s t a t e  of  Washington a l s o  h a s  a  p r o h i b i t i v e  l i c e n s e  t a x  s t a t -  
u t e  which r e q u i r e s  a l l  who use ,  f u r n i s h ,  o r  s e l l  t r a d i n g  stamps t o  
purchase an annual  l i c e n s e  a t  a  c o s t  of $6,000. The use  of t h e  li- 
cense i s  l i m i t e d  t o  t h e  county o r  c i t y  i n  which t h e  stamps a r e  s o l d  
o r  fu rn i shed .  T h i s  s t a t u t e ,  however, does n o t  apply t o  stamps r e -  
deemable i n  cash.  Th i s  s t a t u t e  was h e l d  t o  b e  a  v a l i d  e x e r c i s e  of 
p o l i c e  power i n  t h e  case  of P i t n e y  v .  Washington, 240 U.S. 387 
(1916).  

Thus, wh i l e  some s t a t e s  do have s p e c i a l  t a x e s  which a r e  a p p l i -  
c a b l e  t o  t r a d i n g  stamps, many c o u r t s  of  o t h e r  s t a t e s  have s t r u c k  down 
s p e c i a l  t a x e s  on t h e  b a s i s  of d i s c r imina t ion .  I t  appears  t h a t  a  t a x  
t h a t  i s  oppres ive ,  d i s c r imina to ry  and unreasonable w i l l  most l i k e l y  
b e  i n v a l i d a t e d  by t h e  c o u r t s  of most s t a t e s .  

Some t r a d i n g  stamps b e a r  no i n d i c a t i o n  of va lue  on t h e i r  face .  
A number of t r a d i n g  stamp companies p r i n t  a  monetary va lue ,  u s u a l l y  
i n  terms of m i l l s ,  on t h e i r  stamps b u t  s t i l l  on ly  redeem them i n  
merchandise, wh i l e  o t h e r s  permit  o p t i o n a l  cash o r  merchandise redemp- 
t i o n .  Where t r a d i n g  stamps a r e  redeemable e i t h e r  i n  cash o r  t r a d e ,  



ANALYSES O F  TRADING STAMP STATUTES 

t h e  op t ion  a s  t o  t h e  manner of  redemption r e s t s  w i t h  t h e  company i n  
t h e  absence of a s t a t u t e  t o  t h e  cont ra ry .  Nineteen s t a t e s  have s t a t -  
u t e s  r e q u i r i n g  o p t i o n a l  cash redemption wherein t h e  op t ion  a s  t o  t h e  
manner of  redemption i s  given t o  t h e  stamp saver .  There appears  t o  
b e  ample precedent  then  f o r  r e q u i r i n g  cash  redemption i n  any consi-  
d e r a t i o n  of t r a d i n g  stamp l e g i s l a t i o n .  

With t h e  except ion  of Ind iana ,  t h e  s t a t u t e s  of a l l  s t a t e s  pro- 
v i d i n g  f o r  cash redemption r e q u i r e  t h a t  a cash va lue ,  as determined 
b y  t h e  t r a d i n g  stamp company, be  p r i n t e d  on each stamp i n  c e n t s  o r  
any f r a c t i o n  the reo f  and t h a t  stamps b e  redeemed i n  cash upon pre- 
s e n t a t i o n  of a s t i p u l a t e d  minimum amount a t  t h e  op t ion  of t h e  ho lde r .  
The r i g h t  t o  redeem smal l  numbers of stamps i s  of some s i g n i f i c a n c e  
i n  t h e  event  o f  withdrawal o r  c e s s a t i o n  of b u s i n e s s  by a t r a d i n g  
stamp company. 

I n d i a n a ' s  s t a t u t e ,  enac ted  i n  1913, r e q u i r e s  t h a t  t h e  redemption 
va lue  must b e  t h e  same i n  cash  o r  merchandise. Evidence of l i t i g a -  
t i o n  invo lv ing  t h i s  requirement has  no t  been uncovered. 

Stamp companies have n o t  v igo rous ly  opposed cash  redemption re- 
quirements ,  a t  l e a s t  n o t  i n  t h e  c o u r t s .  They do,  however, o b j e c t  t o  
t h e  requirement t h a t  t h e  cash  va lue  p r i n t e d  on each stamp b e  equa l  t o  
merchandise redemption va lue .  S ince  cash  redemption v a l u e  t y p i c a l l y  
i s  set below merchandise redemption va lue ,  t h i s  requirement would 
e l i m i n a t e  t h e  p r o f i t  normally ob ta ined  by t h e  companies from t h e  
markup on merchandise from wholesale  t o  r e t a i l  value .  

For  example, a company i s s u i n g  stamps t o  a r e t a i l e r  a t  a p r i c e  
of $3.00 p e r  thousand might o f f e r  t o  redeem t h e  same thousand stamps 
i n  merchandise worth $3.00. The company then  purchases  merchandise 
a t  a wholesale  p r i c e  o f ,  say ,  $2.00 and o f f e r s  it f o r  redemption 
va lued  a t  i t s  normal r e t a i l  p r i c e  of $3.00. The $1.00 markup pro- 
v i d e s  t h e i r  margin f o r  ope ra t ion  and p r o f i t .  

The company would appear t o  have no margin from which even t o  
pay expenses i f  the stamps must a l s o  b e  va lued  a t  $3.00 i n  cash.  

While t e c h n i c a l l y  t r a d i n g  stamp companies could r eva lue  t h e i r  
merchandise redemption va lue  downward t o  p rov ide  a r a t i o  under which 
t h e y  could ope ra t e ,  t h e  r e s u l t  o f  such a r e v a l u a t i o n  would o f  neces- 
s i t y  s u b s t a n t i a l l y  reduce t h e  merchandise va lue  made a v a i l a b l e  t o  t h e  
stamp save r .  Accordingly,  t h e r e  would be  l i t t l e  o r  no inducement f o r  
t h e  stamp saver  t o  redeem h i s  stamps i n  merchandise r a t h e r  t han  cash. 
Thus, wh i l e  such a requirement would n o t  n e c e s s a r i l y  pu t  t r a d i n g  
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stamp companies oat of business, the ultimate effect probably would 
be to reduce the attractiveness of trading stamps to such a degree 
that many merchants might no longer be interested in using them. 

There is also a problem in determining the cash value which 
would be equivalent to merchan6ise redemption value. As in any re- 
tailing operation, merchandise is not marked up on a uniforn, single 
percentage Sasis but according to the type of item offered. The 
Large variety of items offered by trading stamp companies for redemp- 
tion would make any such dete,~ination almost impossible, especially 
with changes From time to time in the qaality, prices and variety of 
merchandise stocked. 

Arguments for cash redemption include: 

l. Trading stanp practices make it difficult for consumers 
to compare vall~es. 

2, Consumers choice as to receipt of cash or merchandise 
should not be restricted. 

3. Redemption only in merchandise makes it difficult for 
consumers to change 4 r m  one merchant to another with- 
out loss, while accumulating stamps to fill a book or 
while saving for a particular item. 

Aryments against cash redemption include: 

2 .  Little legal protection seems necessary since consumers 
are not belag rushed into a financial transaction from 
which they cannot easily extricate themselves. 

2. There is no demand for redemption in cash by the stmp 
saving public. In states requiring optional cash re- 
demption, sccb redemption mounts to less than 1% of 
total redemptions. 

3. All promotions which offer merchandise, credit or deli- 
very w i t h o u t  giving the consumer the alternative of a 
cash rebate imply a limitation ef consumer choice. Un- 
til trading stamps appeared it was generally accepted 
that 2 retailer or manufacturer was free to organize 
his sales promotion policies in the manner most condu- 
cive to the profit of his business if cash redemption 
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of t r a d i n g  stamps i s  r equ i r ed ,  t h e  premiums a t t a c h e d  t o  
o t h e r  i tems such a s  c i g a r e t t e s ,  soaps ,  c e r e a l s ,  too th-  
p a s t e ,  e tc. ,  should a l s o  be made redeemable i n  cash.  
Merchants engage i n  t h i s  and many o t h e r  forms o f  pro- 
motion and it h a s  never been suggested t h a t  t hey  b e  
r equ i r ed  t o  p rov ide  customers an op t ion  t o  r e c e i v e  an 
equ iva l en t  va lue  i n  cash.  The p r i n c i p a l  of  non-dis- 
c r imina t ion  r e q u i r e s  t h a t  i f  t h e  cash op t ion  i s  r equ i r ed  
of t r a d i n g  stamps, then  t h e  same cash  op t ion  should be  
r equ i r ed  f o r  a l l  o t h e r  t y p e s  of premiums and coupons. 

CO-LIABILITY OF MERCHANT 

The s t a t u t e s  of  f i v e  s t a t e s  e s t a b l i s h  a  j o i n t  r e s p o n s i b i l i t y  f o r  
t h e  redemption of t r a d i n g  stamps by bo th  t h e  merchant i s s u i n g  t r a d i n g  
stamps and t h e  t r a d i n g  stamp company. The average stamp save r ,  how- 
ever,  accumulates stamps from a  number of d i f f e r e n t  merchants.  A 
merchant o p e r a t i n g  a  drug s t o r e  may p o s s i b l y  t hen  b e  r e q u i r e d  t o  r e -  
deem n o t  o n l y  t h e  stamps he  d i s t r i b u t e d  b u t  a l s o  t h o s e  d i s t r i b u t e d  b y  
supermarkets,  s e r v i c e  s t a t i o n s  and o t h e r  merchants. The problem of 
i d e n t i f y i n g  t h e  stamps on ly  he  d i s t r i b u t e d  would b e  extremely d i f f i -  
c u l t  and h i s  l i a b i l i t y  f o r  t h e  stamps i s s u e d  by o t h e r s  would c e r t a i n -  
l y  b e  ques t ionab le .  

T h i s  j o i n t  r e s p o n s i b i l i t y  p rov i s ion  does have some redeeming 
f e a t u r e s  i f  t h e  view subscr ibed  t o  i s  t h a t  t r a d i n g  stamps involve  a  
c o n t r a c t u a l  r e l a t i o n s h i p  between t h e  t r a d i n g  stamp company and t h e  
merchant, w i t h  t h e  stamp save r  be ing  a  t h i r d  p a r t y  b e n e f i c i a r y  having 
on ly  c e r t a i n  l i m i t e d  r i g h t s .  For example, t h e r e  could  p o s s i b l y  b e  
evolved a  requirement t h a t  t h e  t r a d i n g  stamp company keep  an annual 
and cumulative record  of t h e  amount o f  stamps s o l d  o r  o therwise  pro- 
v ided  t o  each merchant. Some s o r t  of r e l a t i o n s h i p  could  be es tab-  
l i s h e d  between t h e  amount of  unredeemed stamps and t h e  amount of 
stamps s o l d  annua l ly ,  and t h e  l i a b i l i t y  of  each merchant p r o r a t e d  i n  
accordance w i t h  t h e  amount of stamps purchased o r  o therwise  ob ta ined  
by him i n  t h e  event  of redemption d e f a u l t  by t h e  t r a d i n g  stamp 
company. I n  such a  c a s e ,  t h e  g i v i n g  of f r e e  t r a d i n g  stamps by t h e  
t r a d i n g  stamp company f o r  promotional  purposes must a l s o  b e  prov ides  
f o r  by some s p e c i f i e d  means. 

The above i s  on ly  a  b r i e f ,  s imple p r e s e n t a t i o n  of a  p o s s i b i l i t y  
made wi thou t  any thorough probing i n t o  t h e  complex i t i es  which may b e  
involved.  However, such a  requirement,  i f  p o s s i b l e ,  would make t h e  
burden of ensur ing  redemption a  m a t t e r  of j o i n t  r e s p o n s i b i l i t y  and 
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liability between the two primary contracting parties, the stamp com- 
pany and the merchant. 

REGISTRATION, CESSAf ION OF BUSINESS, 
AND REDEMPTION DEFAULT PROVlSlONS 

Statutory requirements for trading stamp companies to register 
with the state and provide certain information; for companies to com- 
ply with certain procedures prior to the cessation of business: and 
for establishment of redemption default or bankrllptcy procedures, 
have not been, as separate issues, the subject of litigation by the 
courts. A determination of the adequacy or inadequacy of these re- 
quirements, which are usually accompanied by a bonding requirement, 
may, perhaps, be best derived from the experience of California, a 
state having a statute embodying these requirements. The problems 
and administrative practices of state agencies involved in ac?minis- 
tering these requirements is presented below in the form of portions 
of testimony extracted from the "Transcript of Bearings on Trading 
Stamps", California State Legislature Assembly Interim Committee on 
Finance and Insurance, December 9, 1965. 

Mr. Jerald S. Schutzbank, Chief Deputy Commissioner of Corpora- 
tions, stated: 

* * * It is true that in order to go into the (trading 
stamp) business in California today, it is necessary to ob- 
tain a license. There are, essentially, no discretionary 
powers with respect to the granting of that license. There 
are a few ministerial functions which the Commissioner must 
go through in receiving information. If that information 
is filed and if a bond in the statutory amount is filed, 
the Commissioner is required to issue a license. We are 
able to superimpose on this only a limited amount of dis- 
cretion in terms of at least minimal financial responsibi- 
lity, but as far as really assuring financial responsibility 
of these companies, this is not done at the present time. 

We do have the authority when holders of stamps find 
that they are not able to get their stamps redeemed and 
when they file a claim with the Commissioner which informs 
us that they are not able to redeem, the Comrissioner is 
then acthorized to make a claim against the licensee and de- 
mand that he redeem his stamps. And if he doesn't rec?eem 
his stamps, the Conmissioner holds a hearing to determine 
whether, in fact, he had not redeemed and if the Commissioner 
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f i n d s  t h a t ,  i n  f a c t ,  he  has  no t  redeemed, t h e  Commissioner 
i s  then  empowered t o  go t o  Court  t o  seek ,  through in junc-  
t i v e  o r  r e c e i v e r s h i p  a c t i o n s ,  t h e  u l t i m a t e  recovery on be- 
h a l f  of  t h e  c la imants .  

There a r e  a l l  s o r t s  of problems invo lv ing  t h i s  proce- 
dure .  Those a r e  problems which we f i n d  most impor tan t ,  b u t  
ones which we w i l l  leave t o  be  d i scussed  a l i t t l e  l a t e r  
t h i s  morning b y  a r e p r e s e n t a t i v e  of t h e  o f f i c e  of t h e  A t to r -  
ney Genera l ,  a s  t h e  At torney General  has  been involved i n  
our  beha l f  i n  t h e  San F ranc i sco  example of t h i s  w i t h  
C.A.S.H., Inc .  

The bonding requirement under t h e  e x i s t i n g  s t a t u t e  i s  
n o t  a ve ry  s u b s t a n t i a l  requirement e i t h e r .  There i s  a r e -  
quirement t h a t  i n  o rde r  t o  go i n t o  bus ines s ,  i f  you have 
n o t  done b u s i n e s s  b e f o r e ,  you must pu t  up a bond of 
$10,000. Likewise,  i f  du r ing  t h e  preceding yea r  your g r o s s  
income from t h e  t r a d i n g  stamp bus ines s  d i d  n o t  exceed 
$65,000, you main ta in  a bond of $10,000. When your g r o s s  
income exceeds t h a t ,  you then  f i l e  a bond which v a r i e s :  a  
bond of $15,000 f o r  each $100,000 of g r o s s  income du r ing  
t h e  preceding year  w i t h  a maximum bond of $150,000. Th i s  
i s ,  we t h i n k ,  of academic i n t e r e s t  on ly  because t h e  bond 
h a s  n o t  proven t o  be  t h e  answer. I t  has  no t  been s u f f i c i e n t  
and bonding requirements a lone  l eave  something t o  be d e s i r e d  
a s  our  r e g u l a t o r y  t o o l .  

The o n l y  t h i n g  t h a t  we have beyond t h a t  t h a t  you would 
c a l l  r e g u l a t o r y  i s  our  e n t i t l e m e n t  t o  r ece ive  a " s h o r t  form" 
ba l ance  s h e e t  once a y e a r ,  which has  minimal in format ion  on 
it. The use  of t h a t  i s  a l s o  minimal. * * *I3  

M r .  Herber t  Wenig, A s s i s t a n t  At torney General ,  s t a t e d :  

* * * The g r o s s  inadequacy of t h e  bond procedure i s  
i l l u s t r a t e d  by a summary of t h e  procedure provided when a 
t r a d i n g  stamp company i s  unable t o  redeem i t s  stamps. Now 
i f  a  t r a d i n g  stamp company i n  a p r i o r  three-month pe r iod  
h a s  no t  redeemed stamps, a person o r  persons  may f i l e  a 
complaint  w i t h  t h e  Commissioner. A n o t i c e  i s  then  se rved  
on t h e  company asking t h e  company t o  redeem those  stamps, 
t h o s e  p a r t i c u l a r  stamps represen ted  by t h e  complaint ,  wi th-  
i n  t e n  days.  Now, presumably a t  t h i s  p o i n t  t h e  company 
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could prevent  f a r t h e r  i n v e s t i g a t i o n  o r  involvement by mere- 
l y  redeeming those  s t m p s  r ep re sen ted  by t h o s e  p a r t i c u l a r  
persons  o r  complaints .  I f  t h e  t r a d i n g  stamp company then  
f a i l e d ,  however, t o  re6eem w i t h i n  t e n  days ,  t hen  t h e  Com- 
miss ioner  must pribi ish a n o t i c e  of t h e  f a c t  i n  t h r e e  news- 
papers  adv i s ing  t h a t  a d d i t i o n a l  c la ims  may b e  f i l e d .  Now 
t h i s  n o t i c e  must be  publ ished over  a ge r iod  of t h r e e  months. 
Then, a f t e r  t h e  completion of p u b l i c a t i o n ,  t h e  Commissioner, 
w i t h i n  30 days,  must hold  a h e a r i n g  t o  determine t h a t  t h e  
company h a s  f a i l e d  t o  redeem i t s  stamps. Th i s  h e a r i n g  can- 
n o t  b e  h e l d  u n t i l  20 days have e lapsed  from t h e  d a t e  t h e  
company i s  n o t i f i e d  of t h e  hear ing .  Then a t  t h e  h e a r i n g  t h e  
company may pay t h e  c la ims which have Seen p re sen ted  t o  t h e  
Commissioner. I f  t h e  company does no t  pay, t hen  t h e  Com- 
mis s ione r ,  w i t h i n  t e n  days a f t e r  t h e  f a i l u r e  t o  comply w i t h  
t h e  demand of t h e  Commissioner, f i l e s  an a c t i o n  a g a i n s t  t h e  
t r a d i n g  stamp company and i t s  s u r e t y .  

Now, under t h i s  s t a t u t e ,  t h i s  r e p r e s e n t s  an a b s o l u t e  
minimum of 130 days from t h e  d a t e  of  t h e  f i l i n g  of t h e  f i r s t  
complaint ,  and it i s  p o s s i b l e  w i t h i n  t h e  t i m e  al lowed by t h e  
s t a t u t e  f o r  190 o r  more days t o  e l a p s e  be fo re  even t h e  law- 
s u i t  i s  brought.  Now, gentlemen, t h i s  b r i n g s  t h e  Comnission- 
e r  up t o  a p o i n t  where he then  f i l e s  a l awsui t .  I n  one ca se ,  
and t h i s  i s  t h e  ca se  of t h e  Blue and Gold, one yea r  and one 
month e lapsed  between t h e  t ime of t h e  f i l i n g  of t h e  f i r s t  
complaint and t h e  r e c e i p t  of  pa-yzent by t h e  Commissioner; 
t h e r e  was no lawsui t  involved t h e r e  and i n  t h e  same case ,  
two y e a r s  and 11 months passed by b e f o r e  stamp h o l d e r s  were 
paid .  A s  M r .  Schutzbank po in ted  o u t ,  about 35% of t h e  c la ims 
were paid .  Now, i n  o t h e r  words, t h i s  mountain of procedure 
groaned and brought  f o r t h  a mouse of 35%. Expenses of t h a t  
ca se  used up about 25% of t h e  bond money. 

I n  t h e  o t h e r  c a s e ,  t h e  C.A.S.H. ca se  h e r e  i n  San 
Franc isco ,  t h e r e  a r e  over $40,000 i n  c la ims ,  y e t  a  bond of 
on ly  $lC,OOO w i t h  a t o t a l  ou t s t and ing  stawps of $147,000. 
Now, -while t h i s  e l a b o r a t e  p rocess  i s  going on t o  determine 
whether t h e  company can redeem i t s  stamps and i n  an e f f o r t  
t o  reach t h e  a s s e t s  of t h e  company, t h e  owners of  t h e  com- 
pany have t h e  o p p o r t ~ x i t y  t o  remove o r  s eques t e r  remaining 
a s s e t s  and des t roy  evidence of p o s s i b l e  misappropr ia t ions  
o r  o t h e r  i r r e g u l a r i t i e s  which have l e d  t o  t h e  d e f a u l t .  
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Because t h e  ga the r ing  of t h e  c la ims r e p r e s e n t s  g r e a t  
t i m e  and e f f o r t ,  because approving and paying c la ims  i s  
d i s p r o p o r t i o n a t e l y  expensive,  because many stamp h o l d e r s  
though d i sappo in t ed ,  do n o t  f i l e  c la ims and because t h e  
bond w i l l  pay on ly  a  smal l  percentage of c la ims ,  t h e  
approach t o  p r o t e c t i n g  stamp h o l d e r s  should b e  from an en- 
t i r e l y  d i f f e r e n t  d i r e c t i o n .  I t  should b e  toward a s s u r i n g  
a t  t h e  o u t s e t  t h a t  a  company posses ses  adquate  c a p i t a l  and 
r e s e r v e s  f o r  i t s  ope ra t ion  and t h a t  r e s e r v e s  w i l l  be  com- 
mensurate w i t h  redemption l i a b i l i t y .  Because of widespread 
p u b l i c  i n t e r e s t  and because homemakers a r e  unable t o  spend 
t ime i n  i n v e s t i g a t i n g  and checking v a r i o u s  companies, t h e  
S t a t e  should have some means of a s s u r i n g  t r a d i n g  stamp cus- 
tomers t h a t  t h e y  a r e  be ing  d e a l t  w i t h  f a i r l y  and e q u i t a b l y .  
* * *14 

M r .  Wenig went on t o  recommend r e g u l a t i o n s  p e r m i t t i n g  c o n t r o l s ,  
i n c l u d i n g  a u d i t i n g ,  s i m i l a r  t o  t h o s e  r equ i r ed  i n  t h e  ca se  of banks, 
i n su rance  companies and i n d u s t r i a l  loan companies.15 

M r .  Bur le igh  P a t t e e ,  a t t o r n e y  f o r  Sper ry  and Hutchinson Stamp 
Company, voiced s t r o n g  oppos i t i on  t o  t h i s ,  s t a t i n g  among o t h e r  
t h i n g s ,  t h a t  u n l i k e  p u b l i c  u t i l i t i e s ,  i n su rance  companies, banks and 
r e l a t e d  b u s i n e s s e s  of a  p u b l i c  and f i n a n c i a l  n a t u r e ,  t r a d i n g  stamp 
companies a r e  n o t  engaged i n  a  type  of b u s i n e s s  which r e q u i r e s  de- 
t a i l e d  f i n a n c i a l  supe rv i s ion  of a  s t a t e  a d m i n i s t r a t i v e  body wi thou t  
s t anda rds  e s t a b l i s h e d  i n  t h e  Trading Stamp Act i t s e l f .  F u r t h e r ,  t h a t  
o t h e r  b u s i n e s s e s  ope ra t ing  a long  l i n e s  s i m i l a r  t o  t r a d i n g  stamp com- 
p a n i e s  a r e  n o t  s u b ' e c t  t o  t h e  d i s c r e t i o n a r y  a u t h o r i t y  of  adminis t ra -  
t i v e  s t a t e  bodies .  16 

The C a l i f o r n i a  exper ience  sugges t s  t h a t  t h e  Massachuset ts  "Model 
Trading Stamp S t a t u t e "  which h a s  been accepted b y  a  number of s t a t e s  
s i n c e  1959 may n o t  n e c e s s a r i l y  b e  t h e  answer t o  t h e  problem of i n -  
s u r i n g  f i n a n c i a l  r e s p o n s i b i l i t y  of  t r a d i n g  stamp companies. 
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Chapter  11 d e a l t  w i t h  t h e  l e g a l  a s p e c t s  of c e r t a i n  t r a d i n g  stamp 
o p e r a t i o n s  a s  r egu la t ed  by e x i s t i n g  s t a t e  t r a d i n g  stamp s t a t u t e s .  
This  c h a p t e r  i s  concerned w i t h  o t h e r  l e g a l  a spec t s  de r ived  from ac- 
t i o n s  brought  a g a i n s t  t r a d i n g  stamp o p e r a t i o n s  i n  an e f f o r t  t o  prohi-  
b i t  o r  r e s t r i c t  t h e  use  of t r a d i n g  stamps a s  a  b u s i n e s s  dev ice  and t o  
e schea t  unredeemed stamps. Among t h e  more important  m a t t e r s  of l e g a l  
i n t e r e s t  a r e  l i t i g a t i o n  involv ing  (1) t r a d i n g  stamps and f a i r  t r a d e  
laws: ( 2 )  t r a d i n g  stamps and u n f a i r  s a l e s  p r a c t i c e s  laws; ( 3 )  eschea t  
of  unredeemed t r a d i n g  stamps: ( 4 )  g e n e r a l  a t t empt s  a t  p r o h i b i t i o n  of 
t r a d i n g  stamps: (5 )  t rea tment  of stamps by t h e  f e d e r a l  government: 
and (6 )  t r a d i n g  stamp l e g i s l a t i o n  i n  Hawaii. 

FAIR TRADE LAWS 

Numerous s t a t e s ,  i nc lud ing  Hawaii, have f a i r  t r a d e  laws which 
g e n e r a l l y  permit  r e s a l e  p r i c e  maintenance of trade-marked o r  branded 
merchandise of t h e  same gene ra l  c l a s s  produced o r  d i s t r i b u t e d  by o th-  
e r s .  A f a i r  t r a d e  c o n t r a c t  e s t a b l i s h i n g  a  minimum r e s a l e  p r i c e  may 
be e n t e r e d  i n t o  between a  manufacturer  and a  wholesa le r  o r  r e t a i l e r ,  
o r  i n  some c a s e s  between a  wholesa le r  and r e t a i l e r ,  b u t  no t  between 
p a r t i e s  a t  t h e  same l e v e l  i n  merchandising.  Many s t a t e  s t a t u t e s  re-  
q u i r e  t h a t  a l l  d i s t r i b u t o r s  of t h e  same l e v e l  who r e c e i v e  n o t i c e  of 
t h e  making of such a  c o n t r a c t  e s t a b l i s h i n g  a  minimum p r i c e  f o r  an 
i t em b e  bound by it even though they  a r e  non-signers.  The non-signer 
p rov i s ion  was d e l e t e d  from Hawa i i ' s  s t a t u t e  by a  1963 amendment. I n  
a d d i t i o n ,  t h e  f a i r  t r a d e  laws of Hawaii and s e v e r a l  o t h e r  s t a t e s  i n -  
c lude  an "ant i -concess ion"  c l a u s e  p r o h i b i t i n g  t h e  o f f e r i n g  o r  making 
of any concess ion of any k ind ,  i n c l u d i n g  t h e  g iv ing  of coupons o r  
o the rwi se ,  i n  connect ion w i t h  any such s a l e .  

The i s s u e  of whether t h e  g iv ing  of t r a d i n g  stamps w i t h  s a l e s  of  
" f a i r  t r a d e "  i tems a t  t h e i r  minimum r e s a l e  p r i c e s  c o n s t i t u t e  an un- 
lawful  p r i c e  reduc t ion  has  f r e q u e n t l y  been brought  b e f o r e  t h e  c o u r t s .  
The predominant view i s  t h a t  i s suance  of trrac?inq s t a a p s  w i th  pur- 
chases  of f a i r - t r a d e d  a r t i c l e s  a t  minimum r e s a l e  p r i c e s  i s  no t  a  v io -  
l a t i o n  of t h e  f a i r  t r a d e  laws. Courts  s o  ho ld ing  have concluded t h a t  
t h e  stamps r e p r e s e n t  a  -7iscount f o r  t h e  payment of cash and t h a t  such 
a  d i scoun t  i s  no t  a  reduc t ion  i n  p r i c e ; l  o r  t h a t  t hey  a r e  merely a  
t r a d e  promotional  dev ice  s i m i l a r  t o  a d v e r t i s i n g  o r  t h e  ex t ens ion  of 
c r e d i t  and t h a t  t h e  a c t  i s  n o t  in tended t o  ban such  device^;^ o r  t h a t  
the staxips, even i f  a v i o l a t i o n ,  core w i t h i n  the princi;-ile of 
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maximum de minimis - non c u r a t  l e ~ . ~  However, some cases  reach t h e  op- - 
p o s i t e  result on t h e  ground t h a t ,  because t h e  stamps may be redeemed 
f o r  merchandise, t hey  have va lue  i n  themselves and,  accord ing ly ,  con- 
s t i t u t e  a reduc t ion  t o  t h a t  e x t e n t  i n  t h e  p r i c e  of t h e  a r t i c l e  pur- 
~ h a s e d . ~  One r ecen t  dec i s ion5  suggested t h a t  t h e  stamps may repre-  
s e n t  a q u a n t i t y  d i scount  which, a s  opposed t o  a cash d i scoun t ,  i s  
normally considered a reduc t ion  i n  p r i c e .  

I n  a more r ecen t  Massachusetts  c a s e ,  Colgate-Palmolive Co. v.  
E l m  Farm Foods Co., 337 Mass. 221 (1958) .  t h e  c o u r t ,  i n  r u l i n g  
a g a i n s t  t h e  g iv ing  of t r a d i n g  stamps w i t h  a f a i r  t r a d e  product ,  
s t a t e d :  

The defendants  undoubtedly have a r i g h t  t o  i s s u e  t r a d -  
i ng  stamps w i t h  a l l  t h e i r  s a l e s .  But l i k e  a l l  r i g h t s ,  t h i s  
r i g h t  cannot be  exe rc i sed  i n  such a way as t o  i n j u r e  t h e  
r i g h t  of o the r s .  

The f a i r  t r a d e  law was enac ted  on t h e  t heo ry  t h a t  manu- 
f a c t u r e r s  have a r i g h t  t o  have t h e i r  good-will p r o t e c t e d ,  
and t h a t  any form of p r i c e  c u t t i n g  t ends  t o  d e s t r o y  t h a t  
goodwi 11. 

Our dec i s ion  i n  t h i s  ca se  . , . r e q u i r e s  on ly  t h a t ,  
when a f a i r  t r aded  a r t i c l e  i s  s o l d ,  t r a d i n g  stamps should 
n o t  b e  i s s u e d  i n  such a way t h a t  t h e  e f f e c t i v e  s a l e  p r i c e  
i s  below t h e  minimum r e s a l e  p r i c e .  

. . . t h e  r e s t r i c t i o n  of t h e  use  of t r a d i n g  stamps h e r e  
i s  a reasonable  r e s t r i c t i o n ,  necessary  i n  o r d e r  t o  p r o t e c t  
t h e  p l a i n t i f f ' s  goodwill .  

However, t h e  d e c i s i o n s  of t h e  Massachuse t t s '  c o u r t s  i n  t h i s  and 
another  c a s e  i n  which a s i m i l a r  i s s u e  had been l i t i g a t e d  ( s ee  foo t -  
no t e  5)  on t h i s  a spec t  of t r a d i n g  stamp use  a r e  r e p r e s e n t a t i v e  of t h e  
minor i t y  view. 

The more p reva l en t  view, w i t h  some d e c i s i o n s  t o  t h e  c o n t r a r y ,  
would seem t o  be  t h a t  t h e  use  of t r a d i n g  stamps does n o t  v i o l a t e  t h e  
F a i r  Trade Laws of t h e  s t a t e s . 7  

UNFAIR SALES PRACTICES ACT 

Many s t a t e s ,  i nc lud ing  Hawaii, a l s o  have "Unfair  S a l e s  P r a c t i c e s  
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Acts" Which generally prohibit retail sales below cost. Such acts 
generally declare it unlawful, with certain exceptions, to sell mer- 
chandise at prices below a theoretical "cost" determined according to 
specific formulae. Most acts require the presence of an element of 
intent to injure competitors or destroy competition before the sale 
below cost is unlawful. In addition some acts prohibit the giving 
a.way of any article with the intent or effect of destroying competi- 
tion or injuring competitors and a few have "anti-concession" provi- 
sions similar to those found in fair trade acts. Three issues to be 
considered under this type of statute are whether the use of trading 
stanps constitute the givi.ng of a gift, a concession, or a reduction 
in a sale at less than cost. 

The courts which have Seen called upon to decide whether the 
issuance of trading stamps violate unfair sales acts have consistent- 
ly r-aled that it does not.8 In three separate court decisions, 
holding that trading stmps are a cash discount and hence did not 
violate the state's Unfair Sales Act, it was also held that trading 
stamps were not a gift (Food an2 Grocery Bureau v.Garfield, 20 Cal. 
213 228, 125 P. 2d 3 (1942)), that they were not a concession (Sperry 
& Hutchinson Co. v. Margetts, 15 N.J, 203, 104 A. 2d. 310 (1954)) and 
that they did not constitute a price cut or unfair competition 

(Safeway Store v, Oklahoma Retail Grocers Association, 322 P. 2d. 179 
(1957), aff'd., 360 U.S. 334 (1959)). In Sperry & Hutchinson v. 
Margetts, supra, the court ruied that the issuance of trading stamps 
in connection with the retail sale of gasoline did not reduce the 
required posted price and thus did not violate that state's Motor 
Fuel Act. 

Thus, as in the case of fair trade laws, the courts have gener- 
ally held that the use of trading staxps does not violate the unfair 
sales acts of the states. Trading stamps have been prohibited, how- 
ever, under specific state legislation regulating liquor whereby 
Liquor Control Boards or Conmissions have issued regulations [pursu- 
ant to mile-making au.thori.tAx granted them by statute) prohibiting the 
giving of stamps in connection with the retail. sale of Liquor. 

Many proposals to escheat the value of unredeemed trading stainps 
have been before the Legislatures of several states. However, Se- 
cause such escheat is of questionable validity and certain impracti- 
cability, none of the states have enacted statutes subjecting unre- 
deemed trading stamps to escheat. 
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Proposa ls  t o  eschea t  unredeemed stamps a r e  u s u a l l y  based  on t h e  
argument t h a t  t r a d i n g  stamp companies d e r i v e  s u b s t a n t i a l  "wind fa l l "  
p r o f i t s  from unredeemed stamps which should e schea t  t o  t h e  s t a t e  be-  
cause  t h e y  r e p r e s e n t  r i g h t s  t o  unclaimed p rope r ty  of t h e  consuming 
p u b l i c .  Th i s  argument i s  countered by t r a d i n g  stamp companies w i t h  
s t a t emen t s  t h a t  exper ience i n d i c a t e s  on ly  a smal l  percentage of 
stamps a r e  n o t  redeemed. The Uni ted S t a t e s  I n t e r n a l  Revenue S e r v i c e  
pe rmi t s  a 95 p e r  c e n t  ( o r  r e l a t e d  f i g u r e )  r a t e  of redemption f o r  i n -  
come t a x  computation f o r  t r a d i n g  stamp companies. Surveys and s tud-  
i e s  on t h i s  s u b j e c t  c i t e  a gene ra l  redemption r a t e  of  90 t o  95 pe r  
c e n t ,  w i t h  t h e  l a r g e r  companies u s u a l l y  having a h i g h e r  redemption 
r a t e  t han  sma l l e r  companies. The stamp companies f u r t h e r  s t a t e  t h a t  
t h e  f a c t  t h a t  a c e r t a i n  percentage of stamps w i l l  never b e  redeemed 
i s  t aken  i n t o  account i n  determining t h e  s a l e  p r i c e  o f  stamps and i n  
s e t t i n g  merchandise redemption va lues .  Therefore ,  any a d d i t i o n a l  
revenues from non-redemption of stamps a r e  passed on t o  t h e  p u b l i c .  
Th i s  sugges t s  t h a t  e schea t  w i l l  d ec rease  premium redemption va lue .  

Of i n t e r e s t  h e r e  i s  t h e  f i n d i n g s  of a s e l e c t  committee of t h e  
Michigan Sena te  regard ing  unredeemed t r a d i n g  stamps: 

The anti-stamp f o r c e s  cont inue  t o  a s s e r t  t h a t  redemp- 
t i o n s  a r e  low w i t h  r e s u l t i n g  exces s ive  p r o f i t s  i n u r i n g  t o  
t h e  s o l e  b e n e f i t  of  t h e  t r a d i n g  stamp company. Th i s  com- 
m i t t e e  h a s  found a pauc i ty  o f  ev idence ,  i f  any, i n  suppor t  
of  t h e s e  charges .  Evidence marsha l led  from t h e  . . . ( 2 2  
Michigan companies) . . . shows a l l  of  t h e s e  companies, ex- 
c e p t  two, r e p o r t i n g  redemptions of 90% o r  more. I t  can b e  
presumed t h a t  t h i s  evidence g i v e s  a minimum redemption r a t e  
s i n c e  t h e  I n t e r n a l  Revenue S e r v i c e  would impose a g r e a t e r  
f e d e r a l  co rpo ra t e  income t a x  upon t h e s e  companies i f  it 
could show a lower redemption r a t e .  

There have been many publ i shed  s ta tements  a s  t o  t h e  re- 
demption of t r a d i n g  stamps, b u t  most of  them have been 
based  upon unsubs t an t i a t ed  and o f t e n  non-objective e s t i m a t e s .  
The most r e l i a b l e  e s t i m a t e s  have come from persons  engaged 
i n  academic research .  Harvey L. Vredenburg, Assoc i a t e  
P r o f e s s o r ,  S t a t e  Un ive r s i t y  o f  Iowa, who s t u d i e d  t h e  sub- 
j e c t  m a t t e r  of  t r a d i n g  stamp programs f o r  over a y e a r  . . . 
has given an e s t i m a t e  of 95% redemption of t r a d i n g  stamps 
f o r  t h e  l a r g e  stamp companies and 75% f o r  smal l  companies. 

The d i f f i c u l t y  i n  o b t a i n i n g  exac t  s t a t i s t i c s  on t r a d -  
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in9 stamp redemption is due to the fact that there are two 
classes of unredeemed stamps; those that are in process of 
collection and that will after some period be redeemed; and 
those that will never be redeemed because of being lost or 
destroyed. The trading stamp company with several years of 
experience can prove that the percentage of stamps that will 
never be redeemed is very small. But there is always at 
any given time a large number of stamps outstanding that 
will be redeemed. The number of these starnps that will 
never be redeemed cannot be known exactly because the aver- 
age period during which a stamp is held by a collector be- 
fore it is redeemed cannot be known precisely. It is there- 
fore necessary to estimate ultimate redemption rates on the 
basis of experience, and the experience of the older compa- 
nies is therefore persuasive. 

The evidence presented to the Michigan Committee indicates that 
a trading stamp company must have high redemptions in order to be 
successful in the long run, since the customer does not consider the 
stamps as valuable until they have been redeemed. Unless customers 
value these stamps, they will not have the intended beneficial promo- 
tional effect for the retailer who is the stamp company's customer. 
It is reasonable to conclude, the committee continued, that any trad- 
ing stamp company that intends to prosper over the long run will make 
every effort to have a high rate of redemption of its stamps.10 

A significant case in regard to escheat of unredeemed trading 
stamps under a general escheat statute is that of State of New Jersey 
v. Sperry & Hutchinson co.ll In this case, New Jersey alleged that 
5% of the trading stamps would never be redeemed and sought to es- 
cheat the value of 5?6 of all of the trading stamps which had been 
issued throughout the country more than five years prior to the ac- 
tion, allegedly $7,615,836.03, since it was the state of incorpora- 
tion. 

The state contended that the issued stamps is evidence of a 
fixed property right in the purchaser and that consequently each 
stamp, although intrlnsicaliy worthless, is "something for some- 
thing". Relating trading stamps to other choses in action which re- 
present immediate fixed obligations upon issuance, the state contend- 
ed that S & H was bound to redeem every stamp. It also argued that 
the state need not present full books for redemption in order to es- 
cheat the funds. 
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The cour t ,  i n  ru l ing  against  escheat by t h e  s t a t e ,  s t a ted :  

The s t a t u t e  cannot c rea te  o r  revive obl igat ions  which 

never ex i s ted ,  and by s t a t u t e ,  contract  and prac t i ce ,  the  
cash o r  merchandise can only go t o  the  co l l ec to r  of t h e  
stamps upon presentat ion of stamps a s  required thereby. 

I n  t h i s  case a l l  the  s t a t e  can show i s  t h a t  i n  the  past  
the  company has issued a ce r t a in  number of stamps t o  i t s  
l icensees  who a re  presumed t o  have passed them on t o  t h e i r  
customers, and t h a t  approximately f i v e  per  cent of those 
issued have not been redeemed.12 

The court  held t h a t  the  escheat laws required the  i d e n t i f i c a t i o n  
of spec i f i c  debts  o r  claims by known individuals  and t h a t  t h e  s t a t e  
was unable t o  show a f ixed obligat ion res id ing i n  t h e  stamp i t s e l f  
o r  the  stamp company. 

Proposals f o r  spec i f i c  l eg i s l a t i on  t o  escheat unredeemed stamps 
usual ly  attempt t o  c rea te  a "debt" i n  the  stamp company by requir ing 
cash redemption and the  p r in t i ng  of a cash value, da te  of i s sue  and 
t h e  name of t h e  s t a t e  on the  face of the  stamp and specifying a shor t  
escheat period. 

Trading stamp companies, i n  defending agains t  spec i f i c  l eg i s l a -  
t i o n  t o  escheat t rading stamps, have general ly argued a s  follows: 

The ownership and possession of escheat property must 
be known, I n  the  case of s tocks,  dividends, bank deposi ts ,  
and insurance po l i c i e s ,  the  evidence of the  obl igat ion 
shows t h e  name and locat ion of the  owner. The s t a t e  knows 
the  property which i s  subject  t o  escheat ,  and it knows t h a t  
the  s t a t e  has ju r i sd ic t ion  over the  property. Stamps do 
not have these  cha rac t e r i s t i c s .  The s t a t e  does not have 
t h e  stamps t o  present f o r  redemption ( the  stamp companies 
maintain a wil l ingness t o  redeem such stamps i f  the  s t a t e  
takes  possession of and presents  them) nor the  knowledge 
t h a t  t h e  stamps w i l l  not be l a t e r  presented f o r  redemption 
by personal holders.  Also, t h e  s t a t e  cannot show t h a t  the  
stamps a re  held by persons res id ing wi th in  i t s  ju r i sd ic t ion .  
Several s t a t e s  might thus escheat unredeemed stamps, while 
the  individual  owner could l a t e r  present  the  same stamps 
f o r  redemption. 
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Stamp companies would b e  s e v e r e l y  handicapped i f  r e -  
&.red t o  show p lace  of i s s u e ,  t ime of redemption, and t h e  
res idence  of owner f o r  every stamp redeemed. To examine 
each stamp f o r  t h e s e  f a c t o r s  b e f o r e  redemption would be 
ve ry  expensive,  i n  f a c t ,  almost  economically impossible .  
Therefore ,  t h e  requirement would o p e r a t e  t o  p r o h i b i t  t h e  
s t m p .  Th i s  would v i o l a t e  t h e  c o n s t i t i l t i o n a l  r i g h t s  of t h e  
stamp companies a s  provided i n  t h e  equa l  p r o t e c t i o n  and due 
p roces s  c l a u s e s  of t h e  C o n s t i t u t i o n .  

The b a s i s  on which unredeemed stamps w o ~ l d  e schea t  t o  
t h e  s t a t e  would appear t o  b e  d i sc r imina to ry  u n l e s s  t h e  f o l -  
lowing types  of p rope r ty  a r e  a l s o  eseheated:  unused amuse- 
ment t i c k e t s ,  unused p o r t i o n s  of s e r v i c e  c o n t r a c t s ,  b o t t l e  
d e p o s i t s  i n  excess  of c o s t ,  unused t r a n s p o r t a t i o n  t i c k e t s ,  
excess  f e e s  f o r  un f in i shed  educa t iona l  courses ,  and many 
o t h e r  forms of unuseL proper ty .13  

On t h e  s u b j e c t  of s p e c i f i c  e s c h e a t ,  t h e  Connect icut  L e g i s l a t i v e  
Council  i n  l a t e  1960 s t a t e d :  

The Council  cannot overlook t h e  r e c e n t  c o u r t  d e c i s i o n s  
throughout t h e  country  no ld ing  t h a t  unredeemed t r a d i n g  
stamps a r e  no t  s u s j e c t  t o  lawful  f o r f e i t u r e  by e schea t  due 
t o  l ack  of a s c e r t a i n a b l e  ownership. Horeover, unredeemed 
t r a d i n g  stamps do no t  c o n s t i t u t e  s p e c i f i c a l l y  i d e n t i f i a b l e  
p rope r ty  which could b e  s u b j e c t  t o  e schea t  and custody by 
t h e  s t a t e .  The r i g h t  of t h e  s t a t e  i n  such t r a d i n g  stamps 
i s  extremely d i f f i c u l t  t o  a s c e r t a i n .  (emphasis added) 

The C o u ~ c i l  i s  a l s o  of t h e  opinion t h a t  t h e  d a t i n g  of 
t r a d i n g  stamps t o  e s t a b l i s h  a cut-off  d a t e  of  redemption 
p r i v i l e g e  and t o  a s c e r t a i n  t h e  coha te  ( s i c )  r i g h t  of t h e  
s t a t e  i n  t h e  p r o p e r t y  probably would cire&mvent t h e  eschea t  
problem t o  t h e  advantage of t h e  s t a t e .  However, t h e  admi- 
n i s t r a t i v e  problems involved i n  t h e  r e g u l a t i o n  and c o n t r o l  
of s ~ c h  a s t a n p  d a t i n g  program would be tremendously oom- 
pl ica ted and practically u n f e a s i b l e .  14 

I n  -view of t h e  above, i t  i s  u n l i k e l y  t h a t  l e g i s l a t i o n  t o  eschea t  
ilnrec?ee~.eci t r a d i n g  s t anps  woulc5 be upheld by t h e  c o u r t s .  
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ATTEMPTS AT PROHIBITION 

E a r l y  a t t empt s  t o  p r o h i b i t  t r a d i n g  staxips were made by some 
s t a t e s  under t h e i r  " g i f t  e n t e r p r i s e "  acts which p r o h i b i t e d  games of 
chance o r  t h e  g i v i n g  of a r t i c l e s  of va lue  a s  a p a r t  of a s a l e  a t  r e -  
t a i l .  These a c t s  o f t e n  s p e c i f i c a l l y  p r o h i b i t e d  t h e  use of t r a d i n g  
stamps. However, i n  almost a l l  c a s e s  t h e  c o u r t s  have h e l d  t h a t  t h e  
t r a d i n g  stamp i s  n o t  a l o t t e r y  o r  g i f t  e n t e r p r i s e .  Stamps were a t  
one t ime sub jec t ed  t o  a g i f t  e n t e r p r i s e  s t a t u t e  i n  Washington, D. C.  
and i n  Maryland b u t ,  i n  t h e s e  c a s e s ,  Congress repea led  t h e  g i f t  en- 
t e r p r i s e  law i n  1961 and t h e  s t a t e  l e g i s l a t u r e  repea led  t h e  Maryland 
g i f t  e n t e r p r i s e  law i n  1953. P r i o r  t o  1916, almost  every c o u r t  which 
cons idered  a n t i - t r a d i n g  stamp l e g i s l a t i o n  dec l a red  such l e g i s l a t i o n  
i n v a l i d .  

, I n  1916, t h e  United S t a t e s  Supreme Court ,  i n  t h r e e  c a s e s  involv-  

i n g  t h e  t r a d i n g  stamp s t a t u t e s  of  F l o r i d a  (Ras t  v.  Van Deman & Lewis 
Co., 240 U.S. 342) and Washington (Tanner v .  L i t t l e ,  240 U.S. 369 and - 
Pi tney  v. Washington, 240 U.S. 3871, h e l d  t h a t  a  s t a t e  may p r o h i b i t  
o r  r e g u l a t e  t r a d i n g  stamps under i t s  p o l i c e  power and t h a t  t h i s  d i d  
n o t  contravene t h e  due process  and equa l  p r o t e c t i o n  c l a u s e s  of t h e  
Four teen th  Amendment of  t h e  United S t a t e s  C o n s t i t u t i o n .  The Supreme 
Court viewed t r a d i n g  stamp ope ra t ions  a s  caus ing  p o t e n t i a l l y  e v i l  
e f f e c t s ,  s t a t i n g  i n  a passage from i t s  op in ion  i n  t h e  Ras t  c a s e  t h a t :  

. . . they  tempt by a promise of a va lue  g r e a t e r  t han  t h a t  
a r t i c l e  ( s o l d )  and appa ren t ly  no t  r ep re sen ted  i n  i t s  p r i c e ,  
and it hence may be thought  t h a t  t h u s  by an appeal  t o  cu- 
p i d i t y  l u r e  t o  improvidence. This  may no t  b e  c a l l e d  i n  an 
exac t  sense  a ' l o t t e r y ' ;  may n o t  be c a l l e d  'gaming' ,  it 
may, however, be  considered a s  having t h e  seduc t ion  and 
e v i l  of such,  and whether it h a s  may b e  a ma t t e r  of i nqu i ry  
- a m a t t e r  of  i n q u i r y  and judgment t h a t  it i s  f i n a l l y  

w i t h i n  t h e  power of t h e  l e g i s l a t u r e  t o  make.15 

Within  t h r e e  y e a r s  of  t h e  Supreme C o u r t ' s  r u l i n g ,  t h e r e  w e r e  
f i v e  d e c i s i o n s  by t h e  c o u r t s  of  t h r e e  s t a t e s  which followed t h e  rea-  
soning of t h e  Supreme Court.  

S t a t e  v.  Wilson, 101 Kan. 789, 168 PaC. 679 (1917) 
S t a t e  v .  Crosby Bros. ,  103 Kan. 733, 176 Pac. 321 (1918) 
Sper ry  & ~ u t c h i n s o n  v.  Weigle, 166 Wisc. 613, 166 N.W. 54 

(1918) 
S t a t e  v.  Seney Co., 134 Md. 437, 107 A t l .  189 (1919) 
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Sper ry  & Hutchinson v .  Weigle, 169 Wisc. 562, 173 N.W. 315 
(1919) .  

However, most s t a t e  c o u r t s  r e fused  t o  fol low t h e  reasoning  of 
t h e  1916 d e c i s i o n s  of t h e  Supreme Cour t ,  ho ld ing  t h a t  s t a t e  t r i b u n a l s  
a r e  t h e  proper  judges of t h e  v a l i d i t y  of s t a t e  s t a t u t e s  i n  r e l a t i o n  
t o  t h e  s t a t e  c o n s t i t u t i o n .  I t  appears  t h a t  w i t h  b u t  a  s i n g l e  r e c e n t  
except ion  i n  Wyoming i n  t h e  ca se  of S t e f f e y  v. C i t y  of Casper,  357 P.  
2d 456 (Wyo. 1960) ,  t h e  s t a t e  c o u r t s ,  s i n c e  1919, have r e j e c t e d  t h e  
f e d e r a l  view and i n v a l i d a t e d  p r o h i b i t i v e  o r  d i s c r imina to ry  t r a d i n g  
stamp l e g i s l a t i o n .  F l o r i d a  and >laryland have a l s o  s i n c e  repea led  t h e  
t r a d i n g  stamp a c t s  which were t h e  s u b j e c t  of t h e  ant i -s tamp d e c i s i o n s  
noted above. 

I n  numerous d e c i s i o n s  s i n c e  1919, s t a t e  c o u r t s  have h e l d  t h a t  
any a t tempt  t o  p r o h i b i t  o r  unduly r e s t r i c t  and c o n t r o l  t r a d i n g  stamp 
o p e r a t i o n s  v i o l a t e d  t h e i r  r e s p e c t i v e  s t a t e  c o n s t i t u t i o n s .  I n  t h e  
ca se  of Sper ry  and Hutchinson v.  Hoeqh, t h e  Iowa Supreme Court  i n  
commenting on t h e  v a l i d i t y  of a n t i - t r a d i n g  stamp l e g i s l a t i o n  
concluded t h a t  t h e  weight of a u t h o r i t y  i s  t h a t :  

Ant i - t rad ing  stamp laws c o n s t i t u t e  unnecessary r e s t r i c -  
t i o n s  on t h e  r i g h t  of c o n t r a c t :  unwarranted i n t e r f e r e n c e  
w i t h  a  n a t u r a l  r i g h t  t o  a t t r a c t  customers: p r o h i b i t  con t rac-  
t u a l  r e l a t i o n s  which do no t  a f f e c t  t h e  p u b l i c  h e a l t h  o r  
morals  o r  wel fa re :  and a r e  no t  t h e  proper  e x e r c i s e  of p o l i c e  
powers. 16 

Never the less ,  t h e r e  a r e  a  few s t a t e s  w i t h  t r a d i n g  stamp s t a t u t e s  
which a c t  t o  p r o h i b i t  o r  s e v e r e l y  r e s t r i c t  t r a d i n g  stamp ope ra t ions .  
Kansas p r o h i b i t s  i s suance  of t r a d i n g  stamps w i t h  t h e  s a l e  of merchan- 
d i s e ,  b u t  permi t s  i s suance  w i t h  t h e  s a l e  of s e r v i c e s .  Wisconsin and 
Wyoming permit  t r a d i n g  stamps redeemable i n  cash only:  and Washington 
a p p l i e s  a  heavy l i c e n s e  t a x  on t r a d i n g  stamps redeemable i n  merchan- 
d i s e  b u t  no t  on stamps redeemable i n  cash.  The c o u r t s  of  Kansas, 
Washington and Kisconsin  ho ld  t o  t h e  minor i t y  view and have g e n e r a l l y  
followed t h e  reasoning  of t h e  1916 Suprene Court  dec i s ions .  
Washington's  s t a t u t e  was one of t hose  involved i n  t h e  Supreme Court  
d e c i s i o n  and Kansas and Wisconsin were two of t h e  t h r e e  s t a t e s  i n  
which c o u r t s  s h o r t l y  t h e r e a f t e r  followed t h e  Supreme C o u r t ' s  dec i -  
s ion .  

I n  Wyoming, a  r ecen t  s t a t e  c o u r t  d e c i s i o n  i n  t h e  ca se  of S t e f f e y  
v. C i t y  of Casper, 357 P .  2d 456 (19601, i s  of s p e c i a l  i n t e r e s t  s i n c e  
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it i s  t h e  f i r s t  i n  more than  40  y e a r s  t o  uphold ant i -s tamp arguments. 
The case  i nvo lves  an ordinance of t h e  c i t y  of Casper p r o h i b i t i n g  t h e  
use  of t r a d i n g  stamps, w i t h  c e r t a i n  except ions .  The c o u r t  noted t h e  
m a j o r i t y  views of o t h e r  s t a t e  ccmrts  and agreed t h a t  t h e  l e g i s l a t u r e  
may reasonably  r e g u l a t e  b u t  no t  p r o h i b i t  bus ines s ,  b u t  then  cont in -  
ued: 

. . . t h e  l e g i s l a t u r e  h a s  no t  p r o h i b i t e d  bus ines s .  I t  
h a s  merely p r o h i b i t e d  an i n c i d e n t  t o  o r  a  p a r t i c u l a r  method 
i n  connect ion w i t h  bus ines s .  That i s  merely r e g u l a t i o n  . . . 
r e g u l a t i o n  n e c e s s a r i l y  imp l i e s  r e s t r i c t i o n  i n  some r e s -  
p e c t s  and t h a t  means nothing more o r  l e s s  than  a p a r t i a l  
p r o h i b i t i o n .  So t h e  ques t ion  b e f o r e  us  i s  a s  t o  whether o r  
n o t  t h e  l e g i s l a t i v e  r e g u l a t i o n  i s  reasonable ,  and we agree  
t h a t  i f  i t  subserves  no good purpose b u t  i s  merely a r b i t r a -  
r y  and c a p r i c i o u s  it should b e  h e l d  t o  b e  u n c o n s t i t u t i o n a l .  

. . . when a l l  of t h e  merchants i n  t h e  same l i n e  of 
b u s i n e s s  use  t h e s e  t r a d i n g  stamps, whatever b e n e f i t  t h e  use  
of stamps might have had i s  a p t  t o  be equa l i zed ,  r e s u l t i n g  
i n  a  burden t o  a l l  t h e  merchants i n  t h e  same l i n e  of b u s i -  
n e s s ,  and i s  a p t  t o  have a  f u r t h e r  tendency t o  i n c r e a s e  t h e  
p r i c e  of goods i n  o rde r  t o  recoup t h e  c o s t  of t h e  t r a d i n g  
stamps and, fur thermore,  a  tendency t o  compel some of t h e  
merchants t o  go o u t  of b u s i n e s s ,  t h u s  decreas ing  compet i t ion ,  
g iv ing  those  merchants who a r e  a b l e  t o  s t a y  i n  b u s i n e s s  t h e  
power t o  r a i s e  t h e  p r i c e  of goods c o n t r a r y  t o  t h e  p u b l i c  
i n t e r e s t .  

The Court  quoted a s  fo l lows  from D i s t r i c t  of Columbia v.  K r a f t ,  
35 App. D.C. 253, (1910) ,  a t  269: 

An e n t i r e l y  unnecessary middleman, f o r  h i s  own p r o f i t  
s o l e l y ,  h a s  i n j e c t e d  himself  between t h e  r e g u l a r  merchant 
on t h e  one hand, and h i s  customers on t h e  o t h e r .  He r e -  
c e i v e s  $3.50 f o r  every thousand stamps i s s u e d  t o  t h e  cus- 
tomers, and redeems such a s  may be presen ted ,  i n  goods o r  
cash  a t  $2  pe r  thousand. By t h i s  means t h e  co rpo ra t ion  . . . 
i n  t h e  f i r s t  year  of i t s  i n t e r v e n t i o n  rece ived  about 
$12,000,  which should have e i t h e r  been r e t a i n e d  b y  t h e  mer- 
chant  o r  rece ived  by h i s  customers.  

Seve ra l  o t h e r  concerns be ing  engaged i n  t h e  same b u s i -  
nes s ,  t h e i r  p r o f i t s  a r e  probably a s  g r e a t ,  i f  n o t  g r e a t e r .  
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We have then t h i s  l a r g e  s w ~  of money annua l ly  taken from 
t h e  merchant and h i s  customers,  and added t o  t h e  g r o s s  c o s t  
of l i v i n g  of a l l  of t h e  people of t h e  D i s t r i c t ,  w i thou t  r e -  
t u r n .  IS it n o t  f o r  t h e  p u b l i c  we l f a re ,  i n  t h e  j u r i d i c a l  
sense  of t h e  term,  t o  p r o h i b i t  such an under taking? We 
t h i n k  t h a t  it is .  

The co-art a l s o  qcoted a s  fo l lows  from S t a t e  v.  Wilson,  101 Kan. 
789, 168 p. 679  (1917):  

The t r a d i n g  stamp device  o f f e r s  an inducement t o  make 
purchases  f r o x  t h e  merchant = s i n g  them which i s  no t  connec- 
t e d  wi th  t h e  m e r i t s  of h i s  goods, o r  w i t h  h i s  cus tomer ' s  
need of them. I t  lends  i t s e l f  r e a d i l y  t o  f o s t e r i n g  a  be- 
l i e f  on t h e  p a r t  of t h e  buyer t h a t  t h e  stamps c o s t  him 
noth ing  - t h a t  t hey  a r e  given a s  lagniappe.  

Another ca se  r e f e r r e d  t o  by t h e  c o u r t  i s  People v.  V i c t o r ,  287 
Xich. 536,  233 hW 666 (1939) i n  which t h e  fo l lowing  language i n  t h e  
d i s s e n t i n g  opinion was quoted: 

The l e g i s l a t u r e  could have b e l i e v e d  t h a t  it was cont ra -  
r y  t o  t h e  p n h l i c  i n t e r e s t  that c i t i z e n s  should be  deceived 
by t r a d e  methods and s t ra tagems i n t o  a  mistaken b e l i e f  t h a t  
t hey  rece ived  something f o r  nothing:  t h a t  t h e  pub l i c  was 
e n t i t l e d  t o  know t h e  r e a l  p r i c e  of t h e  commodities i t  pa id  
f o r ,  and t h a t ,  i n  view of t h e  foregoing ,  it was determined 
t h a t  such bus ines ses  were p a r a s i t i c a l  and shoa ld  be  e l imi -  
na t ed ,  need less  middlemen adding t h e i r  p r o f i t s  t o  t h e  c o s t s  
of  n e c e s s i t i e s ,  removed from t h e  stream of t r a d e ,  and dan- 
g e r s  of p r i c e  was ave r t ed  by t h e  enactment of such a  s t a t -  
u t e .  

The c o u r t  then ~ u p p l e ~ e n t e d  t h e s e  op in ions  of o t h e r  c o u r t s  w i th  
i t s  own opin ion ,  a s  fol lows:  

. . . t h e  op in ions  a s  a  whole lead  3 s  t o  b e l i e v e  t h a t  
l e g i s l a t i o n  -rz.rz.~zich c o n d e ~ z s  t h  use  of t r a d i n g  stamps can 
h a r d i y  be s a i d  t o  be z r b i t r z r y  and ca2 r i c ious .  

The L~i re  of t r a d i n g  s t a ~ p s  i s  an e v i l  . . . and t h e  
i e g i s l a t x r e  h a s  t h e  r i g h t  t o  suppress  it. I t  i s  i d l e  t o  
say t h a t  t h e  use  of t r a d i n g  s t m ~ p s  has  t h e  same e f f e c t  
merely a s  a c h e r t i s i n g  i n  t h e  o rd ina ry  manner. There i s  a  
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d i s t i n c t  d i f f e r e n c e .  The former con ta ins  a  l u r e .  The oth-  
e r  does n o t  . . . t h e  l e g i s l a t u r e  has  t h e  r i g h t  t o  reason- 
a b l y  e q u a l i z e  opportuni t i .es  i n  t h e  economic f i e l d  . . . 

. . . t h e  l e g i s l a t i v e  a c t  under cons ide ra t ion  h e r e i n  
i s ,  i n  p a r t  a t  l e a s t ,  no th ing  l e s s  t han  a  f a i r  t r a d e  
a c t  . . . 
Most of t h e  c a s e s  decided b e f o r e  1916, s a i d  t h e  c o u r t ,  may b e  

d i s t i n g u i s h e d  by reason of t h e  f a c t  t h a t  t h e  scope of t h e  p o l i c e  pow- 
e r  was considered much more l i m i t e d  than it i s  today.  I n  g e n e r a l ,  
t h e  c o u r t  s t a t e d ,  t h e  fundamental thought  i n  c a s e s  ho ld ing  a n t i - t r a d e  
stamp l e g i s l a t i o n  u n c o n s t i t u t i o n a l  i s  t h a t  such b u s i n e s s  i s  l e g i t i -  
mate and t h a t  t h e  l e g i s l a t u r e  h a s  no r i g h t  t o  i n t e r f e r e  t he rewi th .  
But, it went on: 

. . . A f t e r  read ing  t h e  evidence i n  t h e  Casper c a s e  
which shows t h a t  merchant a f t e r  merchant was p r a c t i c a l l y  
coerced t o  buy t r a d i n g  stamps t o  meet compet i t ion ,  and a f -  
ter  read ing  t h e  many cases  on t h e  s u b j e c t ,  we t h i n k  t h a t  we 
cannot say t h a t  t h e  l e g i s l a t i o n  i n  q u e s t i o n  h e r e  . . . i s  
a r b i t r a r y  o r  c a p r i c i o u s  and h a s  no reasonable  r e l a t i o n  t o  
t h e  e v i l  sought t o  be  suppressed.  

. . . t h i s  c o u r t  should n o t  i n t e r p o s e  i t s  economic 
views when t h e  people of t h e  s t a t e  through t h e i r  l e g i s l a -  
t u r e  have made t h e i r  choice .  The r u l e  i s  u n i v e r s a l  t h a t  a  
s t a t u t e  should no t  b e  cons t rued  a s  u n c o n s t i t u t i o n a l  u n l e s s  
t h e  u n c o n s t i t u t i o n a l i t y  i s  c l e a r  and . . . beyond a  reason-  
a b l e  doubt. We t h i n k  t h a t  t h e  u n c o n s t i t u t i o n a l i t y  i s  n o t  
c l e a r  o r  beyond a  reasonable  doubt . . . R e l i e f ,  i f  any,  
f o r  t r a d i n g  stamp companies . . . must b e  sought a t  t h e  
hands of t h e  l e g i s l a t u r e  . . . 17 

Another ca se  of i n t e r e s t ,  humorously perhaps ,  i s  t h e  fol lowing:  

I n  t h e  D i s t r i c t  of Columbia v.  K r a f t ,  t h e  op in ion  o f  t h e  
c o u r t  was w r i t t e n  by M r .  Chief J u s t i c e  Shepard and he  wro te  
i n  p a r t :  

"The t r a d i n g  stamp concerns a r e  n o t  engaged i n  
t h e  a d v e r t i s i n g  bus ines s ,  o r  a s  agents  f o r  a d v e r t i s -  
e r s .  * * * * * a r e  no t  merchants engaged i n  b u s i -  
n e s s ,  a s  t h a t  term i s  commonly understood.  They a r e  
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not  deal-ers  i n  o rd ina ry  merchandise, engaged i n  a 
l e g i t i m a t e  a t tempt  t o  o b t a i n  purchasers  f o r  t h e i r  
goods by o f f e r i n g  f a i r  and lawful  ind-ucements t o  
t r a d e .  The i r  bus iness  i s  t h e  e x p l o i t a t i o n  of 
nothing more o r  l e s s  t han  a cunning d.evice. With 
no s tock  i n  t r a d e ,  b u t  t h a t  dev ice  and t h e  neces- 
s a r y  books and stamps and so -ca l l ed  premiums wi th  
which t o  ope ra t e  it s u c c e s s f u l l y ,  t h e y  have i n t e r -  
vened i n  t h e  l e g i t i m a t e  b u s i n e s s  c a r r i e d  on i n  t h e  
D i s t r i c t  of Columbia, between s e l l e r  and buyer ,  no t  
f o r  t h e  advantage of e i t h e r ,  b u t  t o  prey upon both.  
They s e l l  no th ing  t o  t h e  person t o  whom t h e y  f u r n i s h  
t h e  premiums. They p re t end  simply t o  a c t  f o r  h i s  
b e n e f i t  and advantage by f o r c i n g  t h e i r  stamps up- 
on a perhaps unwi l l ing  merchant. * * * * * The 
whole country  i s  now a g i t a t e d  by t h e  i nc reased  
c o s t  of l i v i n g  t h a t  h a s  grown t o  a larming propor-  
t i o n s ,  and l e g i s l a t i v e  bod ie s  a r e  i n q u i r i n g  i n t o  
i t s  causes  w i t h  a view, i f  p o s s i b l e ,  of providing 
remedies f o r  t h e  mi sch ie f .  While t h e r e  i s  d i f -  
f e r ence  of opinion a s  regards  t h e  ch i e f  source ,  
a l l  concur i n  t h e  opinion t h a t  every i n t r o d u c t i o n  
of super f luous  middlemen, and consequent unneces- 
s a r y  charges  between producer and consumer, un- 
doubtedly  c o n t r i b u t e  t o  swe l l  t h e  stream t o  over- 
flowing. * * * * * Now, what a r e  t h e  cond i t i ons  
presen ted  by t h e  f a c t s  i n  t h i s  case?  An e n t i r e l y  
unnecessary middleman, f o r  h i s  own p r o f i t  s o l e l y ,  
h a s  i n j e c t e d  himself  between t h e  r e g u l a r  merchant 
on t h e  one hand, and h i s  customers on t h e  o t h e r . "  

The s t rong  and even h a r s h  language r e l a t i n g  t o  t r a d i n g  
stamps, w r i t t e n  by t h e  Chief J u s t i c e ,  w a s  i n  an opinion 
da t ed  May 10, 1910, approximately for ty-seven y e a r s  ago. 
A s  can be  r e a d i l y  observed,  t h e  problem of t r a d i n g  stamps 
even a h a l f  cen tury  ago was j u s t  a s  v i o l e n t  and t u r b u l e n t  
a s  it i s  today. The opponents of t r a d i n g  stamps could use  
t h i s  saxe language vwhich was w r i t t e n  i n  1910 wi thout  any 
changes and f o r  t h e i r  purposes it would be  a p p l i c a b l e  t o  
t h e  c u r r e n t  controversy.18 

The dec i s ion  rendered i n  t h i s  ca se ,  one of t h e  few dec l a r ing  
t r a d i n g  stamps unlawful ,  i n  essence outlawed t h e  use  of t r a d i n g  
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stamps in Washington, D. C. However, in 1961 Congress repealed the 
law barring the use of trading stamps, thus removing all prohibitions 
against the use of trading stamps in the District of Columbia.lg 

TRADING STAMPS AND THE FEDERAL GOVERNMENT 

There are no court decisions as to the legality or illegality 
of trading stamps under federal law and there are no federal statutes 
in the field. However, various federal agencies and departments have 
had occasion to consider the status of trading stamps as a competi- 
tive device. 

The Federal Trade Commission conducted an investigation of the 
operations and business methods of trading stamp companies in 1957. 
The scope of its investigation was disclosed to be the "seeking of 
factual data as to whether trading stamp operations involve unfair 
methods of competition in commerce or unfair or deceptive acts or 
practices in commerce, in violation of Section 5 of the Federal Trade 
Commission Act; price or other discriminations, in violation of Sec- 
tion 2 of the Clayton Act: or exclusive dealings or tying arrange- 
ments, in violation of Section 3 of the Clayton Act." The results 
of this investigation were announced in a press release by the Com- 
mission on October 3, 1957, from which the following is quoted: 

The Federal Trade Commission announced today that it 
did not consider trading stamp plans in themselves to be an 
unfair method of competition under the laws it administers, 
and concluded not to issue any complaints at this time pro- 
hibiting the use of trading stamps. 

The commission's decision followed an investigation in- 
quiring into the operations and business methods of certain 
trading stamp companies. It was launched following receipt 
by the commission of complaints from individuals and busi- 
nessmen condemning the use of trading stamps as an unfair 
method of competition or as unfair or deceptive acts or 
practices in commerce. * * * 

The matter of tradina stamps has been formally before 
the commission on at least six occasions from 1917 to 1954. 
In each case, however, the commission's order was directed 
against certain acts, practices or representations of the 
'promoter' which were founo to be in violation of the gen- 
eral national policy against selling merchandise by lottery, 
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o r  p rov i s ions  a g a i n s t  exc lus ive  dea l ing  o r  p r i c e  d i sc r imi -  
na t ion .  I n  no case  d i d  t h e  c o m ~ ~ i s s i o n  hold t h a t  t r a d i n g  
stamp p l ans  i n  themsel-res were unlawful. 

Although dec id ing  n o t  t o  t a k e  a c t i o n  a s  t o  stamp p l ans  
a t  t h i s  t ime,  t h e  cornmission emphasized t h a t  changing c i r -  
cumstances o r  methods may r e v e a l  t h a t  some p l a n s  may b e  
opera ted  i n  v i o l a t i o n  of s p e c i f i c  p rov i s ions  of l a w .  For 
t h a t  reason,  t h e  commission i n t e n d s  t o  cont inue  t o  s tudy  
stamp p lan  o p ~ r a t i o n s  and w i l l  t a k e  a c t i o n  where necessary  
t o  p revent  decep t ion  of customers,  p r i c e  d i s c r i m i n a t i o n ,  
i l l e g a l  exc lus ive  dea l ing ,  b o y c o t t ,  consp i racy ,  o r  any 
o t h e r  conduct i n  v i o l a t i o n  of t h e  Fede ra l  Trade Commission 
o r  Clayton Acts.  2 0 

I n  1958, t h e  S e c u r i t i e s  and Exchange Cormission i s s u e d  a  s t a t e -  
ment t h a t  t r a d i n g  stamps redeemable i n  cash  o r  merchandise a r e  no t  
s e c u r i t i e s  w i t h i n  t h e  meaning of t h e  S e c u r i t i e s  Act of  1933.21 

I n  a  f a i r l y  r e c e n t  ca se  i nvo lv ing  t h e  Sherman Act,  United S t a t e s  
v.  Gasol ine  R e t a i l e r s  Assoc ia t ion ,  282 F. 2d 688 (7 th  C i r .  1961) ,  it 
was h e l d  t h a t  an agreement between competing g a s o l i n e  r e t a i l e r s  and 
a  l abo r  union p r o h i b i t i n g ,  among o t h e r  t h i n g s ,  t h e  g iv ing  of pre-  
m i u m s ,  i nc lud ing  t r a d i n g  stamps, i n  connect ion w i t h  r e t a i l  g a s o l i n e  
s a l e s  was pe r  s e  a  v i o l a t i o n  of t h e  Sherman Act. 

The U .  S. Departments of Agr i cu l tu re ,  Commerce, and Labor have 
a l l  conducted s t u d i e s  regard ing  t h e  e f f e c t s  and c o s t s  of t r a d i n g  
stamps f o r  in format iona l  purpose. The 1958 s tudy  of t r a d i n g  stamps 
by t h e  Department of  A g r i c l ~ l t u r e ,  "Trading Stamps and The i r  Impact 
on Food P r i ce s ' '  (Marketing Research Report No. 295) ,  considered t h e  
c o n t r o v e r s i a l  i s s u e  of who a c t u a l l y  b e a r s  t h e  c o s t  of  t r a d i n g  stamps. 
I n  i t s  r e p o r t ,  it concluded t h a t :  

Consumers a r e  i n t e r e s t e d  i n  t r a d i n g  stamps f o r  o t h e r  
reasons  than t n e  e f f e c t  on r e t a i l  p r i c e s .  They a l s o  a r e  
i ~ t e r e s t e d  i n  what they  can expec t  i n  re t i l rn  f o r  accuimula- 
+ L L x L ,  1 -, stamps. In a prexvious p j b l i c a t i o n  by t h e  Department, 

it was po in ted  o u t  t h a t  t h e  merchandise which t h e  consuiier 
r e c e i s ~ e s  by redeeming stamps i s  about 2.0 pe r  ceEt of t h e  
purchase d o l l a r s  r e q a i r e d  t o  f i l l  a  stamp book and may 
range from 1-2/3 t o  2-1/2 per  c e n t ,  depending on p r i c i n g  
p o l i c i e s  of s t o r e s  from which a  s i a i l a r  a r t i c l e  could be  
purchased. This  s tudy  i n d i c a t e s  t h a t  average p r i c e s  pa id  
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by consiuners i n  stamp s t o r e s  i nc reased  0.6 pe r  c e n t  more 
than  i n  nonstamp s t o r e s  - a  d i f f e r e n c e  equa l  t o  about 
30 p e r  c e n t  of  t h e  average merchandise va lue  of stamps. 

The most r e c e n t  s tudy  of t h e  food i n d u s t r y  was conducted by t h e  
Nat iona l  Commission on Food Marketing under a u t h o r i z a t i o n  by Congress 
i n  1964.22 

P r i o r  t o  t h e  p u b l i c a t i o n  of t h e  Commission's r e p o r t ,  a  newspaper 
a r t i c l e 2 3  i n d i c a t e d  t h a t  it would recommend t h a t  t r a d i n g  stamps be 
outlawed a s  "another  l a y e r  of promotional  c o s t s " .  S h o r t l y  a f t e r -  
wards, ano ther  newspaper a r t i c l e 2 4  i n d i c a t e d  t h a t  t h e  recornendation 
t o  ban t r a d i n g  stamps had been dropped. The r e p o r t  i t s e l f ,  publ i shed  
i n  June ,  1966, made no recommendations regard ing  t h e  banning of 
stamps. Reference t o  t r a d i n g  stamps by t h e  r e p o r t  was l i m i t e d  t o  t h e  
fol lowing:  

Adver t i s ing  expendi tures  of  co rpo ra t ions  marketing food 
inc reased  from $560 m i l l i o n  i n  1950 t o  $2,172 m i l l i o n  i n  
1964, o r  almost  four fo ld .  S i m i l a r  e s t i m a t e s  a r e  no t  a v a i l -  
a b l e  f o r  v a r i o u s  forms of s a l e s  promotion by food manufac- 
t u r e r s  and r e t a i l e r s .  The c o s t l i e s t  i tem i n  r e t a i l e r s '  
s a l e s  promotion i s  t r a d i n g  stamps. Stamps were l i t t l e  used 
by food r e t a i l e r s  i n  1950 b u t  c o s t  them about $680 m i l l i o n  
i n  1964.25 

Trading stamps have come t o  be  t h e  ou t s t and ing  form of 
nonprice  compet i t ion.  S t a r t i n g  i n  t h e  mid-19501s, more and 
more food r e t a i l e r s  d i s t r i b u t e d  t r a d i n g  stamps t o  customers.  
Now perhaps  50 p e r  c e n t  o f  r e t a i l  food s a l e s  a r e  made i n  
s t o r e s  u s ing  t r a d i n g  stamps. Some r e t a i l e r s  have dropped 
t r a d i n g  stamps,  b u t  t hey  s t i l l  a r e  an extremely s i g n i f i c a n t  
f a c t o r  i n  t h e  promotion of r e t a i l  food s a l e s .  

When stamps were f i r s t  in t roduced ,  r e t a i l e r s  g iv ing  
them f r e q u e n t l y  a t t a i n e d  s u f f i c i e n t  a d d i t i o n a l  volume t o  
more than  pay f o r  t h e  s t anps .  Cons:mers, t h e r e f o r e ,  d i d  
n o t  have t o  pay h ighe r  p r i c e s  f o r  food b u t  b e n e f i t e d  from 
t h e  stamps and t h e  premiums t h e y  ob ta ined  f o r  stamps. A s  
more and more of t h e  i n d u s t r y  adopted stamps and competing 
forms of promotion, however, i t  was no longer  p o s s i b l e  f o r  
r e t a i l e r s  a s  a  whole t o  o b t a i n  a d d i t i o n a l  vol>rLe Sy  u s i n g  
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t r a d i n g  stamp promotion. A s  a  r e s u l t  t h e  c o s t  of  t h e  stamps 
r ep re sen ted  an a d d i t i o n a l  c o s t  of r e t a i l i n g ,  and p r i c e s  rose .  
A l l  t o o  o f t e n  constuners buying food a l s o  were r equ i r ed ,  i n  
e f f e c t ,  t o  make t i e - i n  purchases  of preniums be ing  o f f e r e l  
f o r  t r a d i n g  stamps. 

I t  should b e  noted,  however, t h a t  t r a d i n g  stamps a r e  
used e x t e n s i v e l y  i n  conjunc t ion  wi th  s a l e s  of products  o t h e r  
than  food. F u r t h e r ,  bo th  gene ra l  and s p e c i f i c  s t a t u t e s  
r e g u l a t e  t h e  use  of t r a d i n g  stamps i n  m o s t  S t a t e s ,  and 
l e g i s l a t i v e  a c t i o n  cont inues .  Although 16 S t a t e s  r e q u i r e  
o p t i o n a l  cash  redemption of t r a d i n g  stamps, such cash  re-  
demptions, which a r e  sometimes a t  nominal va lues ,  u s u a l l y  
have been w e l l  below 2 pe rcen t  of  t o t a l  redemptions. 

SPECIALS A N D  L O S S  LEADERS 

P r i c e  remains an e x c i t i n g ,  i f  no t  a l l - impor t an t ,  l u r e  
t o  consumers. R e t a i l e r s  o f f e r  temporary p r i c e  cuts--not  
based  on cos t s - - to  a f f e c t  consumer choices .  These tempo- 
r a r y  p r i c e  c u t s  a r e  c a l l e d  " s p e c i a l s " .  

Sometimes an i t em i s  p r i c e d  below i t s  c o s t  t o  t h e  r e -  
t a i l e r .  Th i s  i s  c a l l e d  a  " l o s s  l e a d e r . "  S p e c i a l s  and l o s s  
l e a d e r s  may g ive  t h e  appearance of more s i g n i f i c a n t  p r i c e  
compet i t ion than  a c t u a l l y  e x i s t s .  

There a r e  on ly  a  few i tems  which, when s o l d  a t  s p e c i a l  
p r i c e s ,  can s t r o n g l y  a t t r a c t  customers t o  a  p a r t i c u l a r  
s t o r e .  Thus, a  p a r t i c u l a r  group of p roduc ts  w i th in  a  s t o r e ,  
such a s  meat, may be f e a t u r e d  more o f t e n  than  o t h e r  i t ems ,  
such a s  produce. I n  t h i s  s i t u a t i o n ,  l o s s  l eade r  merchan- 
d i s i n g  i n  one department,  f o r  t h e  promotion of t h e  whole 
s t o r e ,  i s  subs id i zed  by o t h e r  departments.  This  e s t a b l i s h e s  
u n r e a l i s t i c  p r i c e s  f o r  some produc ts ,  a t  l e a s t  f o r  t h e  
pe r iod  of t h e  s p e c i a l .  

Today 's  exchange of p r i c e  c u t s  'sy competincj r e t a i l e r s  
i s  n e i t h e r  so  deep nor  s o  lonq- l ived a s  t hose  of the  old-  - . 

fashioned p r i c e  wars. Indeed,  p r i c e  s p e c i a l s  a r e  b e s t  un- 
ders tood  as a  form of promotion--not a f f e c t i n g  t h e  o v e r a l l  
p r i c e  l e v e l  of t h e  s tore--a long wi th  stamps, a d v e r t i s i n g ,  
and o t h e r  a t t e n t i o n - g e t t i n g  devices .26 
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The b e s t  measure of t h e  performance of a r e t a i l e r  i s  
h i s  g r o s s  margin--the d i f f e r e n c e  between what t h e  r e t a i l e r  
pays f o r  merchandise and what he sells it f o r ,  expressed 
a s  a percentage of t h e  p r i c e  t o  t h e  consumer. The g r o s s  
margin covers  t h e  r e t a i l e r ' s  ope ra t ing  expenses and h i s  
p r o f i t s ,  and r e p r e s e n t s  what s o c i e t y  has  t o  pay f o r  h i s  
s e r v i c e s .  

Between 1954 and 1964, r e t a i l e r s '  margins i nc reased  
from a range of 15 t o  1 7  pe rcen t  of s a l e s  t o  a range of 19 
t o  2 2  pe rcen t  of  s a l e s ,  depending upon t h e  f i rms  examined 
and t h e  s e r v i c e s  rendered.  The margin i t s e l f  t h u s  increased  
b y  about 15 t o  30 percen t .  * * * 

Higher margins f o r  r e t a i l e r s ,  i n  g e n e r a l ,  r e f l e c t  t h e  
c o s t  of  t r a d i n g  stamps and o t h e r  promotions, h i g h e r  c o s t s  
of r e n t i n g  o r  owning s t o r e  f a c i l i t i e s ,  i nc reased  l abo r  
c o s t s ,  and advances i n  o t h e r  expenses. * * * More s e r v i c e s  
o f f e r e d  by r e t a i l  s t o r e s  add t o  t h e  job t o  b e  done and 
account f o r  some of t h e  i n c r e a s e  i n  cos t s .27  

ADVERTISING AND SALES PROMOTION 

Adver t i s ing  and s a l e s  promotion a r e  a s i g n i f i c a n t  rea -  
son f o r  t h e  s u b s t a n t i a l  spread between farm and r e t a i l  
p r i c e s .  I n  1964, food co rpo ra t ions  spen t  $2,172 m i l l i o n  
f o r  a d v e r t i s i n g  ($1,400 m i l l i o n  on domes t i ca l ly  produced 
farm p r o d u c t s ) ,  and r e t a i l e r s  spen t  $680 m i l l i o n  f o r  t r a d -  
i n g  stamps. For  t h e  i n d u s t r y  a s  a whole i f  n o t  f o r  each 
f i rm  i n  i t ,  t h e s e  amounts were added t o  process ing  and d i s -  
t r i b u t i o n  c o s t s  and became p a r t  of t h e  food b i l l .  

Amounts so  added t o  t h e  food b i l l  were no t  e n t i r e l y  
wasted. Consumers rece ived  premiums and o t h e r  t h i n g s  of 
va lue  f o r  t r a d i n g  stamps and some o t h e r  forms of s a l e s  
promotion. Adver t i s ing  helped t o  pay f o r  t e l e v i s i o n ,  news- 
papers ,  and magazines--and made p u b l i c a t i o n s  c o s t l i e r  t o  
produce. Whether t h i s  way of suppor t ing  t h e  communications 
i n d u s t r y  i s  good economic and s o c i a l  p o l i c y  i s  o u t s i d e  t h e  
scope of a s tudy  of t h e  food indus t ry :  b u t  t h e  c o s t s  added 
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t o  t h e  food b i l l  a r e  a  reason f o r  t h e  s i z e  of t h e  b i l l .  

An unknown b u t  s u b s t a n t i a l  p o r t i o n  of a d v e r t i s i n g  and 
s a l e s  promotion se rves  on ly  t o  urge consumers t o  p a t r o n i z e  
f i rm  A i n s t e a d  of B, o r  t o  buy brand C i n s t e a d  of D. I t  i s  
h igh ly  u n l i k e l y  t h a t  c o s t s  t hus  i ncu r r ed  add va lue  t o  goods 
purchased by consumers. From t h e  s t andpo in t  of t h e  i n d i v i -  
d ~ a l  f i rm,  however, t h e  expendi tures  a r e  warranted t o  ho ld  
o r  expand s a l e s  a g a i n s t  compe t i t o r s '  s i m i l a r  e f f o r t s .  

One func t ion  of a d v e r t i s i n g  i s  an app rop r i a t e  charge t o  
t h e  food b i l l - -d i s semina t ion  of informat ion about p roduc ts  
and p r i c e s .  Consumers b e n e f i t  from knowing what p roduc ts  
a r e  a v a i l a b l e ,  where t h e y  a r e  f o r  s a l e ,  and a t  what 
p r i c e s .  * * *28 

From t h e  foregoing ,  it appears  t h a t  t h e  v a r i o u s  agenc ies  of t h e  
f e d e r a l  government have,  t o  d a t e ,  seen no th ing  i l l e g a l  o r  o t h e m i s e  
o f f e n s i v e  i n  t r a d i n g  stamp p lans .  

TRADING STAMP LEGISLATION IN HAWAII 

A t  p r e s e n t ,  Hawaii h a s  no t r a d i n g  stamp s t a t u t e s .  S i x  b i l l s  r e -  
l a t i n g  t o  t r a d i n g  stamps have been in t roduced  i n  t h e  l e g i s l a t u r e  
s i n c e  1961. A l l  s i x  b i l l s  f a i l e d  t o  pas s ,  having been f i l e d .  The 
v a r i o u s  means by which t h e s e  b i l l s  sought t o  r e s t r i c t  o r  p r o h i b i t  t h e  
use  of t r a d i n g  stamps a r e  descr ibed  below. Trading stamps, a s  de- 
f i n e d  i n  a l l  of t h e  b i l l s ,  excluded coupons, t i c k e t s ,  c e r t i f i c a t e s ,  
e t c . ,  of manufacturers  o r  packers .  

H.B. 46,  H.B. 66 and S.B. 224 were in t roduced  i n  1966, 1965 and 
1964, r e s p e c t i v e l y ,  and were e s s e n t i a l l y  i d e n t i c a l  b i l l s  which pro- 
v ided  f o r  (1) o p t i o n a l  cash redemption: ( 2 )  s u r e t y  b o ~ d  t o  cover  un- 
redeemed t r a d i n g  stamps i s s u e d  For t h e  preceding two y e a r s ;  ( 3 )  n o t i -  
f i c a t i o n  t o  s t a t e  of i n t e n t i o n  t o  d i s c o n t i n a e  redemption of stamps: 
( 4 )  s e t t i n g  a s i d e  of a d e q ~ a t e  f,ands of t h e  t r a d i n g  stamp company 
upon such n o t i f i c a t i o n  f o r  a two-year per iod  f o r  redemption purposes 
and con t inua t ion  of bon& during t h i s  per iod :  ( 5 )  p r i n t i n g  of d a t e  of 
i s s u e  and name of s t a t e  on each stamp; (6 )  keeping of nonth ly  records  
by stamp companies t o  dete,mine amount of unredeemed stamps i n  a  two- 
yea r  per iod :  and ( 7 )  e schea t  of unredeemed stamps t o  t h e  s t a t e  month- 
l y .  

K.B. 1451, in t roduced  i n  1963, provzded f o r  (1) t h e  cash va lue  
and year of sssue t o  be  prsnteri  cn t k e  f a c e  of each s r m p ;  ( 2 )  3p- 
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t i o n a l  cash  redemption: (3 )  s u r e t y  bond t o  cover unredeemed stamps 
f o r  t h e  prev ious  ca l enda r  q u a r t e r ;  (4)  n o t i f i c a t i o n  t o  s t a t e  of in -  
t e n t i o n  t o  d i scon t inue  redemption of stamps: ( 5 )  s e t t i n g  a s i d e  of 
adequate  funds  t o  cover redemption of stamps f o r  a  pe r iod  of s i x  
months and con t inua t ion  of bond du r ing  t h i s  p e r i o d ;  (6 )  e s c h e a t  of 
unredeemed stamps t o  s t a t e  a t  end o f  s i x  months' per iod .  

H.B. 1149, in t roduced  i n  1963, p r o h i b i t e d  t h e  u se ,  i s suance  o r  
d i s t r i b u t i o n  of t r a d i n g  stamps redeemable i n  cash o r  merchandise. 

H.B. 1312, in t roduced  i n  1961, provided t h a t  (1) "every t r a d i n g  
stamp company engaged i n  t h e  s a l e  or d i s t r i b u t i o n  of stamps w i t h i n  
t h e  S t a t e  through i t s  usua l  b u s i n e s s  channels ,  s h a l l  r e t u r n  t o  cus- 
tomers i n  g i f t s ,  merchandise o r  o t h e r  va luab le  a r t i c l e s  no l e s s  t han  
80 p e r  c e n t  of  i t s  g r o s s  income from t h e  s a l e  o f  stamps, l e s s  a l l  
expenses o t h e r  t han  s a l a r i e s " ;  (2 )  every  company f i l e  f i n a n c i a l  re-  
p o r t s  as s t i p u l a t e d  i n  t h e  b i l l  w i t h  t h e  t r e a s u r e r  of  t h e  S t a t e ;  and 
(3)  t h e  t r e a s u r e r  may o r d e r  a decrease  i n  t h e  p r i c e  of stamps upon 
de te rmina t ion  t h a t  it i s  impossible  f o r  a  company t o  r e t u r n  80 pe r  
c e n t  o f  t h e  g r o s s  income, l e s s  expenses,  because of t h e  l o s s  o r  
non-use of stamps by consumers. 

A s t a t u t e  p r o h i b i t i n g  t h e  i s suance  of t r a d i n g  stamps redeemable 
by t r a d i n g  stamp companies was enac ted  i n  Hawaii i n  1905. It i s  pre -  
s en t ed  below i n  i t s  e n t i r e t y  a s  a  m a t t e r  of  in format ion .  

ACT 85 

AN ACT 

MAKING I T  A MISDEMEANOR TO S E L L  OR EXCHANGE PROPERTY UNDER 
THE REPRESENTATION, ADVERTISEMENT, NOTICE OR INDUCEMENT 
THAT AN UNIDENTIFIED,  UNKNOWN, UNSELECTED, OR CHANCE 
P R I Z E ,  PREMIUM OR PREMIUM-GIFT, OR THAT A STAMP, TRAD- 
I N G  STAMP, COUPON OR OTHER L I K E  DEVICE ENTITLING THE 
HOLDER TO RECEIVE SUCH A P R I Z E ,  PREMIUM OR PREMIUM-GIFT, 
OR THAT TI33 REDEMPTION O F  SUCH A STAMP, TRADING STAMP, 
COUPON OR OTHER L I K E  DEVICE SO GIVEN I S  TO BE PART OF 
THE TRANSACTION, OR TO S E L L  OR EXCHANGE ANY TRADING 
STAMP, STAMP, COUPON OR OTHER L I K E  DEVICE TO A I D  SUCH 
SALE OR EXCHANGE, AS AFORESAID AND PROVIDING A PENALTY 
THEREFOR. 
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Be it enacted by t h e  L e g i s l a t u r e  of t h e  ~ e r r i t o r y  of Hawaii: 

SECTION 1. Whoever s e l l s  o r  exchanges any proper ty  o r  
o f f e r s  o r  a t t empt s  s o  t o  do upon a  r e p r e s e n t a t i o n ,  adver- 
t i s emen t ,  n o t i c e  o r  inducement t h a t  anything u n i d e n t i f i e d  
by o r  unse l ec t ed  by t h e  purchaser  a t  o r  b e f o r e  t h e  t ime of 
t h e  s a l e  o r  exchange, o r  upon a  r e p r e s e n t a t i o n ,  a d v e r t i s e -  
ment, n o t i c e  o r  inducement t h a t  anything whose p r e c i s e  na- 
t u r e  i s  not  s o  known t o  t h e  purchaser  a t  t h e  t ime of t h e  
s a l e  o r  exchange a s  t o  b e  completely i d e n t i f i e d  beyond t h e  
n e c e s s i t y  of any f u r t h e r  o r  o t h e r  s e l e c t i o n  o r  upon a  re-  
p r e s e n t a t i o n ,  n o t i c e ,  adver t isement  o r  inducement t h a t  any 
p rope r ty  whose s e l e c t i o n  w i l l  depend upon chance o r  hazard  
o r  i n  any manner whatsoever i s  o r  i s  t o  b e  d e l i v e r e d  o r  
rece ived ,  o r  i s  i n  any way connected w i t h  o r  i s  a  p a r t  of 
t h e  t r a n s a c t i o n  a s  a  p r i z e ,  premium o r  premium-gift: o r  
whoever se l l s  o r  exchanges any p rope r ty  o r  o f f e r s  o r  a t -  
tempts s o  t o  do upon a  r e p r e s e n t a t i o n ,  adver t i sement ,  no- 
t i c e  o r  inducement t h a t  a  stamp, t r a d i n g  stamp, coupon o r  
o t h e r  dev ice  which e n t i t l e s  t h e  purchaser  t o  demand o r  r e -  
c e i v e  e i t h e r  from t h e  vendor o r  from any o t h e r  person,  com- 
pany, a s s o c i a t i o n  o r  co rpo ra t ion  any o t h e r  p rope r ty  unselec-  
t e d  by o r  u n i d e n t i f i e d  by t h e  purchaser  a t  o r  b e f o r e  t h e  
t ime of t h e  s a i d  s a l e  o r  exchange, o r  which e n t i t l e s  t h e  
purchaser  t o  demand o r  r e c e i v e  e i t h e r  from t h e  vendor o r  
from any o t h e r  person,  co rpo ra t ion ,  a s s o c i a t i o n  o r  company 
anything whose p r e c i s e  n a t u r e  i s  n o t  s o  known t o  t h e  pur- 
chaser  a t  t h e  t ime of t h e  s a i d  s a l e  o r  exchange a s  t o  b e  
completely i d e n t i f i e d  beyond t h e  n e c e s s i t y  of  any f u r t h e r  
o r  o t h e r  s e l e c t i o n ,  o r  which e n t i t l e s  t h e  purchaser  t o  r e -  
c e i v e  o r  demand e i t h e r  from t h e  vendor o r  from any o t h e r  
person,  co rpo ra t ion ,  a s s o c i a t i o n  o r  company any p rope r ty  
whose s e l e c t i o n  w i l l  depend upon chance o r  hazard i n  any 
manner whatsoever,  i s  t o  b e  d e l i v e r e d  o r  rece ived  o r  i s  i n  
any way connected wi th  o r  i s  a  p a r t  of t h e  t r a n s a c t i o n  a s  
a  p r i z e ,  premium o r  premium-gift,  o r  whoever s e l l s  o r  ex- 
changes any t r a d i n g  stamp, stamp, coupon o r  o t h e r  l i k e  de- 
v i c e  upon a  c o n t r a c t  t o  enable  t h e  purchaser  t o  sel l  o r  
exchange p rope r ty ,  o r  a t t empt  s o  t o  do, upon any represen-  
t a t i o n ,  adver t i sement ,  n o t i c e  o r  inducement of any k ind  
he re inbe fo re  mentioned; o r  whoever d e l i v e r s  any goods, wares 
o r  merchandise upon t h e  p r e s e n t a t i o n  of any such stamp, 
coupon o r  o t h e r  l i k e  dev ice  s o  given o r  caused t o  be  g iven ,  
s h a l l  f o r  each o f f ense  b e  g u i l t y  of a  misdemeanor and b e  
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punishable  by a f i n e  of n o t  l e s s  than Twenty D o l l a r s ,  o r  
more than  F i v e  Hundred D o l l a r s ,  provided,  however, t h a t  t h e  
p rov i s ions  of t h i s  Act s h a l l  n o t  apply o r  ex tend  i n  any 
manner t o  t h e  redemption o f  any such stamp, t r a d i n g  stamp, 
coupon o r  o t h e r  l i k e  dev ice  t h a t  may have been i s sued  a s  a 
premium, p r i z e ,  o r  premium-gift p r i o r  t o  t h e  t ime t h i s  Act 
t a k e s  e f f e c t :  and provided f u r t h e r ,  t h a t  t h e  p rov i s ions  of 
t h i s  Act s h a l l  not  apply o r  extend t o  any s a l e  o r  exchange 
of a r t i c l e s  i n  bu lk ,  heap o r  mass, o r  a p a r t  o r  p o r t i o n  
t h e r e o f ,  which s a l e  o r  exchange i s  not  made, e f f e c t e d  o r  
induced by o r  upon any r e p r e s e n t a t i o n ,  adver t i sement ,  no- 
t i c e  o r  inducement of  any k ind  he re inbe fo re  s p e c i f i e d .  

SECTION 2. Th i s  Act s h a l l  t a k e  e f f e c t  and be i n  f o r c e  
from and a f t e r  i t s  passage. 

Approved t h i s  26th day of Apr i l ,  A.D. 1905. 

G. R. CARTER, 
Governor of t h e  T e r r i t o r y  of Hawaii. 

The Supreme Court  of  t h e  T e r r i t o r y  dec l a red  t h e  s t a t u t e  uncon- 
s t i t u t i o n a l  i n  t h e  c a s e  of T e r r i t o r y  of Hawaii v.  Gust & Co., 
18 Hawaii 196 (1907).  

I n  t h e  course  of i t s  opin ion ,  the Court  s a id :  

The scheme c a r r i e d  on by defendant  i s  a form of adver- 
t i s i n g .  I t  i s  intended t o  a t t r a c t  new and r e t a i n  o l d  cus- 
tomers on t h e  t heo ry  of making them b e l i e v e  t h a t  t hey  a r e  
g e t t i n g  something f o r  nothing.  I n  r e a l i t y ,  a  concern can 
w e l l  a f f o r d  t o  g ive  away t h e s e  premiums by v i r t u e  of t h e  
a d d i t i o n a l  p r o f i t s  made by t h e  l a r g e r  s a l e s .  I n  t h i s  c a s e  
t h e  defendant  h a s  t h e  undoubted r i g h t  t o  s e l l  t h e  two 
c i g a r s  i n  ques t ion .  To deny t h a t  i t  a l s o  had t h e  r i g h t  t o  
g ive  t h e  purchaser  some o t h e r  p rope r ty  i n  a d d i t i o n  which he  
could s e l e c t  would b e  t o  deny i t s  r i g h t  t o  do b u s i n e s s  a s  a t  
a l l .  

The l e g a l i t y  of t r a n s a c t i o n s  of t h i s  k ind  h a s  been be- 
f o r e  t h e  c o u r t s  f r e q u e n t l y  i n  t h e  p a s t  few y e a r s ,  and h a s  
been s o  w e l l  considered by them t h a t  it w i l l  s u f f i c e  t o  
r e f e r  t o  t h e  reasoning i n  some of t h e  decided cases .  
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The Court  went on t o  quote  w i th  approval  from t h e  opinion of t h e  
C a l i f o r n i a  Supreme Court  which had s t r u c k  down an i d e n t i c a l  law i n  
Ex P a r t e  Drexel ,  147 Cal.  768 ,  82 Pac. 429 (1905) .  

The Court  f u r t h e r  r e l i e d  on s e v e r a l  o t h e r  d e c i s i o n s  which he ld  
s i m i l a r  laws u n c o n s t i t u t i o n a l  and void.  Among t h e s e  a r e  People v .  
G i l l s o n ,  109 N.Y. 389, 17 N.E. 343 (1888) and S t a t e  v.  Dal ton,  
2 2  R . I .  77, 46 A t l .  234 (1900) .  From t h e  Dalton c a s e  t h e  Court  
quoted w i t h  approval ,  a t  p. 204: 

"But it i s  f u r t h e r  argued i n  suppor t  of t h e  s t a t u t e  t h a t  
t h e  scheme aimed a t  i s  one which i s  demoral iz ing t o  l e g i t i -  
mate bus ines s ,  and hence w i t h i n  t h e  p o l i c e  power of t h e  
s t a t e  t o  p r o h i b i t .  *** I n  t h i s  connect ion it i s  p e r t i n e n t  
t o  observe t h a t  it i s  no t  enough t o  war ran t  t h e  s t a t e  i n  
a b s o l u t e l y  p r o h i b i t i n g  a  given bus ines s  t h a t  it i s  conduc- 
t e d  by methods which do no t  meet w i t h  gene ra l  approval .  
There must b e  something i n  t h e  methods employed which ren- 
d e r s  it i n j u r i o u s  t o  t h e  p u b l i c  i n  some one of t h e  ways be- 
f o r e  mentioned i n  o rde r  t o  war ran t  t h e  s t a t e  i n  i n t e r f e r i n g  
the rewi th .  Nor i s  it enough t o  b r i n g  a  given b u s i n e s s  
w i t h i n  t h e  p r o h i b i t o r y  power of t h e  s t a t e  t h a t  it i s  s o  
conducted a s  t o  s e r i o u s l y  i n t e r f e r e  w i t h  o r  even d e s t r o y  
t h e  bus ines s  of o t h e r s .  Take, f o r  i l l u s t r a t i o n ,  t h e  g r e a t  
department s t o r e s  i n  our  l a r g e  c i t i e s .  By reason of t h e  
almost  i n f i n i t e  v a r i e t y  of goods which they  c a r r y  t h e y  f u r -  
n i s h  g r e a t e r  f a c i l i t i e s  t o  customers and can o f f e r  them 
g r e a t e r  inducements i n  t h e  way o f  t r a d e  than  can those  
s t o r e s  which c a r r y  b u t  a  s i n g l e  l i n e  of goods. The r e s u l t  
i s ,  a s  everybody knows, t h a t  v e r y  many smal l  t r a d e r s  have 
been crushed o u t  and have been ob l iged  t o  abandon t h e i r  
b u s i n e s s  e n t i r e l y  wh i l e  t h e  owners of t h e  mammoth e s t ab -  
l i shments  which supply almost every th ing  which we e a t ,  
d r i n k ,  wear,  use ,  need o r  d e s i r e ,  whether u s e f u l  o r  orna- 
mental ,  a r e  prosperous  and s u c c e s s f u l  i n  a  remarkable de- 
g ree .  But wh i l e  t h e  r e s u l t  of t h i s  method of doing bus i -  
nes s  i s  i n j u r i o u s  t o  t hose  who employ t h e  more p r i m i t i v e  
one, can it b e  s a i d  t h a t  a  law p r o h i b i t i n g  a  d e p a r t ~ ~ e n t  
s t o r e  would b e  a  v a l i d  e x e r c i s e  of t h e  p o l i c e  power? 
C l e a r l y  no t .  " 

Thus, t h e  p r o h i b i t i o n  of t r a d i n g  stamps i n  Hawaii, a t  t h a t  t ime,  
was h e l d  no t  t o  b e  a  v a l i d  e x e r c i s e  of t h e  s t a t e ' s  p o l i c e  power. 
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Whether the prohibition of trading stamps in Hawaii will be upheld or 
invalidated by the cocrts today is at best conjectural. 



FOOTNOTES 

7. Hdrvey I.. Vrccmburg ,  T r a d i n g  S t a a p s ,  ::;Cilin: 
Business R e p a r t  i o .  2 1  (6lao;li;?.gtori, i d :  
I n C i a n a  U n i v c r a i i y ,  Bureau of  Business Research .  
1956) .  y ,  3 8 .  

Connci i , Repor-l. Sub-  

ipp. 71 -72 ,  

Ie.  r b L d . ,  ?p.  25-27,  - 
15.  -., pp .  27 -28 .  

i 6 .  -., pp. 20-55. 

i. aeco p r u u c r s  co. v .  \:id-cirg (.ur R ~ ; C   rug 
-, 5 5  C z l .  App .  2 1  684, 151 P .  2 2  65b 
( 1 9 1 2 j ;  ininnil v .  P a l t n  3ruc Co.,  I & &  % s c .  
879, 8& ::.P.i. 21 2" (Sup. Cr .  19$8), e, 
2 7 5  dpp. ~ i v .  1030, 32 x . Y . S .  ?d  41? ( i s t  Dep' :  
1'114); ' ; i chmkin  v .  P i c k e r ,  6 7  X.Y.S. 2d 6C 
(Sup .  Ct. 1 U L t j .  

2 .  ~ r i s ~ a i - ' : ) t r ~  CO.  Y. L i t  Bros., ::Ic., 336 Pa.  
81, 6 A. 2c 8L3 j l #339) ;  Ceuer \r. :..nirican S t o r e s  
&, 387 Pa. 2 0 6 ,  i 2 i  A.  26 694  ( 1 5 5 6 ) .  



. - l ; .  i:ari.e.. -. ~ ~ ~ i ' ~ ? ' .  i *... r . .  ,"--.. .... <.-rg S:ax>s," Tneinn;: 

Yi3sinris fiepar: l o .  2 1  (?!oo?in;t,:~, i n i . :  
.. . i n d i s n r  :;i;.Wrsiiy, i::rcau o f  i , , s incst  p,esi..rch, 

1 9 5 6 ) .  p .  1 2 .  

. . r ? .  9as:  v .  Lac 9crnsc b l e s l s  C a . ,  2CO ;. S. 342 
(1916:. 

17 .  uassackusetts i e g i s l a r i v r  Council ,  pp. 58-70 

18.  h r i z o c a ,  L r g i s i a t i v c  C o u n c i l ,  Repor t  on  T r a d i n g  
S t m p s  (Phoenix: 1 9 5 i ) ,  p .  8 .  

19. A c t  o f  Se?:. 21,  1361,  Pub.  L. 87-267,  75 S t a t .  
565. 

20.  "?TC Issues Statcnenc oc T r a d i n g  S r a n p s , "  Press 
Releast, Fcders:  Trade  C a m i s s i o n ,  O f f i c e  of 
Infornation, O c t .  3 ,  1957. 

21. R e l e a s e  50 .  3890 re T r a d i n g  S t a m p s ,  S e c u r i t i e s  
and Exchange C o m i s s i o n ,  J a n ,  21,  1958. 

22 .  U. S .  S a r I o n v l  C o m i s s i o n  on Food Yarke t ing ,  
Food fror Farmer to Co-sumer R e p o r t  (Uash iag tnn :  
'1. S.  Covermen: ? r i n c i n g  O f f i c e ,  1 9 6 6 ) ,  p. 14. 

2 3 .  i i o n o l i l i  S t a r  B u l l e t i i ,  Xarcir 16, 1966, p.  F-2. 

2 4 .  X e w  Yi l r i  T i n e s ,  \larch 20,  1966,  p. F-3 

2 5 .  :;. S . ,  S a t i o n a s  Commission on Food Karke t ing ,  
p ,  14 .  





PUBLISHED REPORTS OF THE LEGISLATIVE REFERENCE BUREAU 

1955 1. Digest of Proposals for Combatting Unemployment in Hawaii. 52p. 

1956 1. Residential Treatment of Maladjusted Children. 80p. (out of print) 
2. Jury Fees in Civil Cases. 53p. 

1957 1. A Study of Extending Unemployment Insurance to Agricultural Labor in Hawaii. 64p. 
2. A Study of Large Land Owners in Hawaii. 28p. (out of print) 
3. Mineral Rights and Mining Laws. 49p. 
4. A Report on Administration of Territorial Courts. 30p. (out of print) 

1958 1. Revision of State or Territorial Statutes. 26p. (out of print) 
2. Reapportionment of the Territorial Legislature. 46p. $1 
3. Hawaii Legislative Manual. 88p. (out of print) 

1959 1. The Foreign-Trade Zone. 48p. $1 
2. Administration of Indigent Medical Care in Hawaii. 55p. (out of print) 

Some Effects of Hawaii's 1957 Tax Law. 118p. $1.50 
Hawaii State Government Organization. 2 volumes. (out of print) 

1960 1. Pre-Session Filing and Related Legislative Procedures. 38p. $1 
2. Capital Improvements Programs in Hawaii. 47p. $1 
3. The Costs of Hospitalization for lndigents in Hawaii. 42p. $1 
4. Public Assistance in Hawaii: Statutory Provisions and Trends in Payments. 31p. $1 

The Structure of the Hawaii State Government. 25p. (out of print) 

1961 1. Disaster Relief: Considerations for State Action. 60p. $1 
2. Free Choice of Physician in Hawaii's Medical Care Program. 21p. $1 
3. Real Property Tax Exemption in Hawaii. 29p. $1 
4. School Boards and Public Education. 139p. $1 
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