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Uniform state legislation has been an ideal and
goal of American jurisprudence for over half a century
and substantial progress has been made in the prepa-
ration and enactment of such legislation in a number
of areas. By far the most ambitiocus and comprehensive
draft of a proposed uniform law is the Uniform
Commercial Code, which is the subject of this report.
The Code has been adopted by eighteen states and is
under consideration in many of the others.

This study of the provisions of the Uniform
Commercial Code is designed to give an over-all analy-
sis of the provisions of the Code and their potential
effect upon the existing laws of the State of Hawaii.
It includes explanatory notes on each section of the
Code and references to the provisions of the Revised
Laws of Hawaii 1955 which would be affected by the
enactment of the Code in the State of Hawaii.

The explanatory notes are designed to highlight
the significant points included in each of the Uniform
Commercial Code sections, point out certain matters of
doubt, suggest preferred or alternative interpretations,
and recommend a few technical improvements. The
references to existing Hawaii law, both statutory and
decisional, are designed to place emphasis on those
aredas where the impact of the Conde would constitute a
significant departure from the existing law.

It may be well to emphasize that the purpose of
this study is to gather together in convenient forwm
pertinent data to assist the members of the state
legislature, particularly the respective judiciary
committees, in their consideration of the Code.

Drafts of the explanatory notes pertaining to each
of the Articles of the Code were prepared by the
Bureau. Upon completion, the drafts were reviewed by
members of the Hawaii bar through arrangements made by
the Commission to promote Uniform Legislation.
Attorneys in the following law firms participated in
the review process:
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Stephenson, Ashford & Wristoen
Pratt, Moore, Bortz & Vitousek
Heen, Kali & Dodge

Anderscn, Wrenn & Jenks

Smith, Wild, Beebe & Cades
Marumcto & Marumoto

Yamaguchi & Tanaka

Henshaw, Conroy & Hamilton

The comments and suggestions of the reviewers
were studied by the Bureau staff, and revisions were
made to the draft in a number of places. By necessity,
the Bureau staff exercised its own judgment as to the
content and form of this publication and assumes the
responsipility for its decisions.

The Bureau acknowledges with appreciation the
cooperation of the menbers of the Commission--Clinton
R. Ashferd, E. J. Botts, J. Russell Cades, Harecld W.
Nickelsen and Ralph T. Yamaguchi and of the members
of the bhar who assisted in the review process.

John E. Parks, III, a University of California
law student, assisted in preparation of portions of
the study. Mrs., Patricia K. Putman of the Bureau
staff served as project coordinator.

Tom Dinell
Director

March, 1963
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INTRODUCTION

The Unifeorm Commercial Code is the result of
years of research and study of the legal problems in
the field of commercial transactions. It is the
product of the joint efforts of the American Law
Institute and the National Conference of Commissiohers
on Uniform State Laws, and is offered to the states as
a means of accomplishing greater uniformity and
certainty in the area of commercial law.* During the
course of its preparation, it has been scrutinized by
lawyers, judges, professors and businessmen who are
interested in various aspects of its subject matter.

The history of the Uniform Commercial Code is the
history of uniform legislation in the United States.
Beginning in 1896, when the Negotiable Instruments Law
was promulgated and subsequently adopted by all the
48 states and the then Territory of Hawaii, a series

*The membership of the american Law Institute,
which was organized in 1923, consists of the United
States Supreme Court justices, the senior judges of
the United States Circuit Courts of Appeal, justices
of the highest courts of the various states, the
president and members of the executive committee of
the American Bar Association, the president of the
National Conference of Commissioners on Uniform State
Laws, the presidents of the state bar associations,
deans of members of the Assoclation of American Law
Schools, and certain other members of which 750 are
elected.

The purpose of the Institute is to improve the
law. To achieve thiz purpose, in the intervening
years, it has prepared an orderly and careful state-
ment—--published in book form--of the general common
law of the United States, which is called The
Restatement of the Law. These volumes are the result
of a careful analysis of the subject, along with an
examination of the pertinent cases, which are then
restated with illustrations and comments. The .
Institute has published volumes covering the Law of
Agency, Conflicts of Laws, Contracts, Judgments,




of other uniform state laws dealing with commercial
transactions were promulgated and, with one or two
excepticns, adopted by most of the states. These laws
include the Uniform Sales Act, Warehouse Receipts Act,
Stock Transfer Act (meodified), Bills of Lading Act,
Conditional Sales Act (modified), and Trust Receipts
Act. Hawaili has enacted all of these uniform laws
with the exception of the Bills of Lading Act; in 1961
the Cconditional Sales Act (modified) was replaced by
the Retail Installment Sales Act.

Since the promulgation cof the foregoing uniform
laws, a number of suggestions had been made to amend
certain of the Acts to bring them up to date, and much
work was done tc that end. As amendments and revisions
were made to the various Actes, however, it became more
and more apparent that a comprehensive revision in-
volving all of the uniform laws dealing with commercial
transactions was called for.

After extensive explorations beginning in 1940 of
the comprehensive project to be jointly undertaken by
the two sponsoring agencies, the project officially
got under way on January 1, 1945. BAn editorial board
of five members under the chairmanship of Judge Herbert
F. Goodrich was appointed to supervise the preparation

Property, Restitution, Security, Torts, and Trusts.

The National Conference of Commissioners on
Uniform State Laws first met in 1892. Its purpose 1is
to promote uniformity in state laws on all subjects
where uniformity is desirable and practicable.

The Commissioners, who are appointed to serve for
terms of approximately three years, are lawyers, Jjudges,
and law school teachers who meet a few days before the
American Bar Association'‘s annual convention. Pro-
posals of subjects for legislation are presented to
them for consideration and these are referred to a
committee whichiinvestigates the desirability of
drafting a uniform law on the subject. If the decision
is favorable, an expert draftsman is then instructed
to draft the act. The tentative draft is discussed,
section by section, at subsequent meetings, and
corrections are made until a final draft is approved.
Then, the result--the uniform act--is recommended for
general adoption by the various states through their
legislative processes.



of the Code, and subcommittees were appointed to work
on each of the Articles. In May, 1949 an integrated
draft of nine articles with notes and comments was
ready for further review, and during the summer of
1950 an enlarged editorial board of sixteen members
was organized by the sponsors. In 1951 the draft of
the Uniform Commercial Code was approved by the two
sponsering organizations and by the House of Delegates
of the American Bar Association.

After another year of editorial work, writing of
comments and printing, the full text of the Code
together with comments became available in 1952. In
1952 and 1953, the Code was introduced in a number of
state legislatures.

In April, 1953 Pennsylvania was the first state
to enact the Uniform Commercial Code into law, and it
became effective in that state on July 1, 1954. 1In
1953 the state legislatures of New York and
Massachusetts both referred the Code for further study.
In 1954 the Massachusetts recess commission recommended
adoption of the Code. The New York Law Revision
Commission, to which the New York State Legislature had
referred the Code, undertock an extensive study lasting
for three years and involving the expenditure of
$300,000; it rendered its report in 1956, together with
a series of recommendations.

In the meantime, in 1954 the editorial board and
the subcommittees were reactivated by the sponsoring
agencies. These groups reviewed all suggestions,
criticismsg, and recommendations, including those offer-
ed by the New York Law Revision Commission, and in
November, 1956 completed a revised text of the statute.
The subcommittees also prepared revised official
comments in 1956, and early in 1958 an edition contain-
ing a complete, revised text and comments was published.
This publication, containing 713 pages and bound in a
red paper cover, is referred to as the 1958 Official
Text and constitutes the basic reference work on the
Uniform Commercial Code.

In September, 1957 Massachusetts became the
second state to adopt the Code, followed closely by
Kentucky in March, 1958. Pennsylvania adopted amend-
ments to incorporate changes proposed in the 1958
Official Text. As of this writing (March, 1963)
eighteen states have enacted the Uniform Commercial
Code. These states are listed below, together with
the effective dates of the Code in those states:



State Effective Date

FPennsylvania Original version -
July 1, 1954
Pennsylvania 1958 Official Text -~
January 1, 1960
Massachusetts October 1, 1958
Kentucky July 1, 1960
Connecticut October 1, 196l
New Hampshire July 1, 1961
Rhode Island January 2, 1962
Wyoming January 1, 1962
Arkansas Janpary 1, 1962
New Mexico January 1, 1962
Ohio July 1, 1962
Oregon September 1, 1963
Oklahoma December 31, 1962
TIllincis July 2, 1962
New Jersey Jamiary 1, 1963
Georgia April 1, 1963
nlaska Decempber 31, 1962
New York September 30, 1964
Michigan January 1, 1964

The significance of the enactment of the Code by
the above eighteen states, particularly with the
actions of the New York and Michigan state legislatures
in 1962, is that the establishment of the Uniform
Commercial Code as the fundamental law of commercial
transactions in the United States is now assured, and
the adoption of the Code by most, if not all, of the
states is largely a matter of time. This observation
is based on several considerations,

The total population of the eighteen adopting
states is 85 million people, or roughly one-half of
the 180 million people of the United States, according
to the 1960 census. With the exceptions of California
and Texas, all the large states with over 5,000,000
people are included. These states also include all
of the important manufacturing and commercial states
of the northeast and most of those in the midwest.
Because of the above factors, most businessmen and
lawyers will need to become familiar with the provi-
sions of the Uniform Commercial Code whether their
states adopt the Code or not, The house counsels of
many manufacturing cencerns in the Code states are
redrafting their sales contracts with the provisions
of the Uniform Commercizl Code in mind. In many
instances, the fine print will include a statement
that the law of the state of the manufacturer will



apply to the contract. Accordingly, businessmen and
lawyers having transactions with concerns in Code
states will wish to become familiar with the provisions
of the Ccde.

As set forth in the 1958 Official Text and as
adopted by the eighteen states listed above, the
Uniform Commercial Code contains ten articles, two of
which deal with general matters, and eight of which
each deal with one of the areas of commercial trans-—

actions. These articles are:

Article 1. General Provisions

Article 2. Sales

Article 3. Commercial Paper

Article 4. Bank Deposits and Collections

Article 5. Letters of Credit

Article 6. Bulk Transfers

Article 7. Warehouse Recelipts, Bills of Lading
and Other Documents of Title

Article 8. Investment Securities

Article 9. Secured Transactions

Article 10. Effective Date and Repealer

This report takes each of these Articles in
sequence and explains their import and impact on Hawaiil
law. At the beginning of each Article there is a
general explanation of the content of the Article and
a reference to the prior uniform legislation which
that particular Article would replace.

Although the precise meaning of much of the Code
will have to await judicial interpretation, as is
inevitable with any major statute, there is already a
large body of literature written on various aspects
of the Code in addition to the official commentary
which accompanies the 1958 Official Text. In addition,
there has recently been published a two-volume edition
of the Uniform Commercial Code by the publicshers of
Uniform Laws, Annotated, thus collecting in convenient
form all references to judicial interpretations of the
Code. The existence of these materials will assist
both lawyers and laymen in understanding the many
ramifications of the Code.

[¥2]






ARTICLE 1
GENERAL PROVISIONS

PART |

SHORT TITLE, CONSTRUCTION, APPLICATION AND

1-101.
1-102.

1-103.

1-104.
1-105.

1-106.
1-107.

1-108.
1-109.

1-201.
1-202.
1-203.
1-204.
1-205.
1-206.

1--207.

1-208.

SUBJECT MATTER OF THE ACT

Short Title

Purposes; Rules of Construction; Variation by
Agreement

Supplementary General Principles of Law
Applicable

Construction Against Implicit Repeal
Territorial application of the Act; Parties'
Power to Choose Applicable Law

Remedies to Be Liberally Bdministered

Walver or Renunciation of Claim or Right Arter
Breach

Severability

Section Captions

PART 2

GENERAL DEFINITIONS AND PRINCIPLES
OF INTERPRETATION

General Definitions

Prima Facie Evidence by Third Party Documents

Obligation of Good Faith

Time; Reasonable Time; "Seasonably"

Course of Dealing and Usage of Trade

Statute of Frauds for Kinds of Personal
Property Not Otherwise Covered

FPerformance or Acceptance Under Reservation of
Rights

Option to Accelerate at Will

PART |

SHORT TITLE, CONSTRUCTION, APPLICATION AND

SUBJECT MATTER OF THE ACT

Each Article of the Code must be considered in
light of the generally applicable definitions and
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rules specified in Article 1. However, care must be
taken to examine the provisions of each Article to
ascertain whether the more general provision or defi-
nition has been modified to meet the needs of a
particular situation.

U.C.C. Sec. 1-101. Explanatory Notes.

Each Article has its own title thereby calling
attention to its identity and content without further
elaboration.

U.C.C. Sec. 1-102. Explanatory Notes.

The Code is to be likerally construed to promote
its underlying purposes and policies. The underlying
purposes and policies of the Code are to simplify,
clarify, and modernize the law governing commercial
transactions, and to permit the continued expansion of
established practices through custom, usage, and agree-
ment of the parties.

The statement in subsection 1-102 {2) (¢}, that
the policy of the Act is "to make uniform the law
among the wvarious jurisdictions", should serve to en-
courage the courts of the various jurisdictions in
construing the several sections of the Code, to strive
for uniformity of decisional law. Thus the codifiers
of the Act hope to avoid the anomalous situation, as
between courts of several states of having a Uniforw
Act and a diverse decisional law.

Subject to the explicit exceptions in subsection
1-102 (3), this section permits the parties to vary
the effect of the Code provisions by agreement. Thus
the Code generally espouses freedom of contract except
for certain specific rules, such as the rights given
to debtors in default under security agreements (sec-
tion 9-501 and also see sections 1-105 (2}, 1-208,
2-302, 2-719, 5-1l6 (2}, and 9-318 (4)), and except
for "okligations" such as "good faith, diligence,
reasonablensss and care®” prescribed by the Code.

Subsection 1-102 (4} provides that the words
"unless otherwise agreed" or words of similar impact
do not imply that the effect of other provisions may
not be varied hy agreement under subsection (3).












PART 2

GENERAL DEFINITIONS AND PRINCIPLES
OF INTERPRETATION

U.c.C, Sec. 1-201. Explanatory Notes.

The catalogue of 46 definitions contained in
section 1-201 serves to give specified meaning to
terms and phrases employed in the body of the Code.
In order to forestall differing results in judicial
decisions, the framers of the Code have been particu-
larly careful to spell out the significance which
they wanted to be attached to various expressions and
formulations that otherwise might be construed in
divergent fashion. Twenty-one of the definitions
listed in secticn 1-201 are modeled after similar defi-
nitions found in the prior Uniform Acts the substance
of which is absorbed by the Commercial Code. Twenty-
five of the definitions (including that pertaining to
"Security interest") are new.

As 1s to be expected, the definitions vary great-
ly in complexity and technical scope. Some of them
specify the particular usage which the Code makes of
a general term frequently employed in a looser or
broader sense, as for instance the Code's differenti-
ation between "Agreement" (suhsection (3)) and "“con-
tract” (subsection (1l1)).

The definitions are applicable unless the context
of the section which contains the term or phrase in
guestion reguires otherwise. The catalogue contained
in section 1-201 is supplemented by a substantial
number of additional definitions, given in the differ-
ent articles of the Code. Following the example of
the Federal Bankruptcy Act the definitions are couched
in terms of "“includes" and "means", the former verb
indicating that the elements of the definition are
illustrative or not exclusive, while the latter verb
denotes that the content is complete,

A great number of the definitions are self-
explanatory and need no separate discussion. Others
have features which deserve special attention.

Three definitions deal with concepts which are
basic for the applicability of certain parts of the
Code, i.e., "Bill of lading* (1-201 (6))}, “Document
of title" (1-201 (15)), and "Security interest" (l-

201 (37)). 13



(a)

(b)

()

Bill of lading as defined by the Code is
couched in terms broader than those of the
Uniform Bills of Lading Act, section 1,
and is no longer restricted to documents

issued by common carriers, but covers bills
issued by contract carriers and freight for-
warders as well, It is specifically extend-
ed to airbills, defined as documents serving
for air transportation in the same fashion
as ordinary bills of lading do for marine
and rail transportation, including air con-
signment notes and airway bills.

Document of title is defined in phraseology

different from that of the Uniform Sales Act,
section 76, in order to eliminate certain
ambiguities. The essence of the definition
is its function and status, i.e. the document
must be recognized in the regular course of
business or financing as adequate evidence
that the person possessing it is entitled to
receive, hold, and dispose of the document
and the goods covered thereby. Dock warrants
and dock receipts remain specifically men-
tioned as possible examples of documents of
title. The Code restricts the concept to
documents purperting to be issued by or ad-
dressed to a bailee and purporting to cover
either identified goods or fungible goods
constituting portions of an identified mass
which are in the possession of the bailee,
thereby rendering it clear that conditional
sales contracts are excluded.

Security interest is undoubtedly the most
novel and one of the most technical concepts
devised by the drafters of the Code. It
signifies an interest in personal property
or fixtures which secures the payment or
other performance of an obligation regardless
of the designation given to it by the parties.
The retention or reservation of title by a
seller of goods notwithstanding shipment or
delivery to the buyer is expressly limited
in effect to a reservation of a security
interest.

However, in order to render the rules of
Zct 8 governing perfection, priorities and
the rights of bona fide purchasers appli-
cable thereto, the definition is specifi-
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cally expanded so as to include the interest
acquired by the buyer under an outright sale
of accounts, chattel paper of contract rights,
to the extent that such sale is covered by
section 9-102 (1) (b) and not excluded by
section 9-104.

The special interest of a buyer of goods on
identification of such goods to a contract
of sale under section 2-401 is as such not
a security interest within the scope of the
definitions.

The interest of consignor or lessor is not

a security interest, unless the lease or
consignment is intended as a security agree-
ment., The Code recognizes that the existence
of such intent depends on the circumstances
of each case and gives certain guides for

its determination.

The Code contains a number of definitions which
are pertinent to the application of the rules govern-
ing the protection of third parties, i.e., "Buyer in
ordinary course of business" (1-201 (9)), "Purchase"
(1-201 (32)), "Purchaser™ (1-201 (33)), "Value" (1-201
(44)) "Creditor” (1-201 (12)) and "Good faith" (1-201

(19})).

(a)

Buyer in the ordinary course of business is

defined as a person, who in good faith and
without knowledge that the sale to him is

in violation of the ownership rights or
security interest of a third party in the
goods buys in ordinary course from a person,
other than a pawnbroker, who is in the busi-
ness of selling goods of that kind. Buying
within the meaning of this definition em-
braces cash sales as well as sales on credit
but does not include bulk sales and transfers
as security or in satisfaction of a money
debt.

The two principal sections dealing with the
rights of a “huyer in the ordinary course of
business" are sections 2-403 (2) and 9-307
(1) . Comparable provisions were contained
in the Uniform Conditional Sales Act, sec-
tion 9 and the Uniform Trust Receipts Act,
section 9 (2)(a) (I) and (II), but only the
Uniform Trust Receipts Act, section 1 con-

15



(b)

(c)

{d)

tained a definition of the term "buyer in
the ordinary course of trade", which served
as model for the definition of the Code.
The new phrasing makes it clear that the
seller must be a person in the business of
gselling that type of goods (with the excep-
tion of pawnbrokers) and that installment
buyers are within the scope of the defini-
tion.

Note that the knowledge which takes the buyer
out of the definition is not knowledge of

the mere existence of a security interest or
of ownership rights of a person other than
the seller, but knowledge that the sale is

in viclation of and interest or rights.

Purchase is defined as a very broad category

and designates taking by any voluntary trans-
action creating an interest in property such
as taking by sale, discount, negotiation,
mortgage, pledge, concession or reservation
of lien, issue, re—issue or gift. Purchaser
is a person who takes by purchase. Note

that purchaser and creditor are no longer
mutually exclusive terms as under the Uniform
Trust Receipts Act, section 1.

Creditor includes an unsecured creditor as

well as a secured creditor, including a lien

creditor. It also extends to any represen-
tative of creditors, including a receiver in
equity, an executor or administrator of an
insolvent debtor's or assignor's estate,
and--in contrast to traditional common law
rules—-an assignee for the benefit of credi-
tors. In the latter respect the Code follows
the policy of the Uniform Trust Receipts Act.
Note that section 9-301 (3) contains a spe-
cial definition of “lien creditor®.

Value, if used in the sense of giving value
for rights obtained, means that such acqui-
sition occurs in one of four different
situations: in return for a binding commit-
ment to extend credit or for the extension
of immediately available credits; as security
for, or in satisfaction of, a pre-existing
claim; acceptance of delivery pursuant to
pre-existing contract for purchase; or in
return for any consideration sufficient to
support a simple contract.

1l&



(e)

only the third of the enumerated situations
has no precedent in pne of the other Uniform
Acts.

Good faith, as a minimum standard, means

honesty in fact in the conduct or transaction

concerned, especially in the failure to ac-
quire knowledge of a particular defect.

Four definitions deal with the giving, receiving
and acquiring of "notice®” (1-201 (25), (26}, (27} and

(38)).
(a)

(b)

(c)

(d)

Noti¢e of a fact is acquired by a person, if

one of three specified conditions are met:

(1) he has acquired actual knowledge of it:
(2Y he has received a notice or notification
of it; (3) he has reason to know its exist-
ence in view of the facts and circumstances
known to him. The Code leaves expressly open
to question as to when and under what cir-
cumstances a notice or notification ceases

to be effective. Words like "discover' or
"learn" mean the getting of knowledge rather
than a reason to know.

To notify or give notice means to take steps

as may be reasonably required to inform
another person in ordinary course, regard-
less of the actual effect upon the knowledge
of such person. Convergely notice is
received by another person, if it either
comes to his attention or is duly delivered
at the place of business where the contract
was made or any other place held out as the
rlace for the receipt of such communications.

In case of an organization (as defined in
section 1-201 (28)) notice or notification
is effectively received or notice or knowl-
edge is effectively acquired, when the
attention of the individual conducting the
transaction has been called thereto or when
it would have heen called to his attention
if the organization had exercised proper
care.

To send a notice means to deposit it in the
mail or deliver it for transmission by any
other usual means of communication with the
proper address and the postage or cost of

17



transmission provided for. If the notice is
received within the time at which it would
have arrived if properly sent the effects of
proper sending are accomplished,

Four concepts involve legitimation to deal with
documents and instruments.

(a) Bearer (1-201 (5)) is defined as a person in
possession of an instrument, document of
title or security payable to bearer or in-
dorsed in blank. The definition is derived
from N.I.L., section 191.

(b} Holder (1-201 (20)) means a person in posses-
sion of an instrument, document of title or
security drawn, issued or indorsed to him or
his order or to bearer or in blank. Similar
definitions are contained in the N.I.L., the
Uniform Warehouse Receipts Act and Uniform
Bills of Lading Act.

{c) Unauthorized (1-201 (43)) as applied to a
signature of indorsement denotes absence of
actual, implied or apparent authority and
includes forgery. The definition is new.

(d) Delivery (1-201 (14)) with respect to instru-
ments, documents, securities or chattel paper
means voluntary transfer of possession. The
definition corresponds to analogous provi-
sions in other uniform acts,

Noteworthy is the distinction between "Agreement"
(1-201 (3)) and “Contract" (1-201 (11}). The former
term means the bargain of the parties in fact as found
in their language or by implication upon the surround-
ing circumstances. The latter expression relates to
the resulting total legal obligation. The effective-
ness and consequences are determined by the Code in
the cases where it makes special provisions, otherwise
by the general principles of law.

The Code includes two new definitions relating
to the process of proof: "Burden of establishing" and
"Presumption" or "presumed". The definitions are
influenced by the American Law Institute's Model Code
of Evidence (1942), especially Rule 1 (3) and Rule
704 (1).

(a) Burden of establishing a fact (1-201 (8)) is

18



defined as "burden of persuasion" which is
discharged if the triers of fact conclude
that the existence of the fact asserted is
more probable than its non-existence.

(b) Presumption or presumed (1-201 (31)) means
that the triers of fact must find the exist-
ence of the fact presumed unless and until
evidence 1s introduced which would support
a finding of its non-existence.

Two definitions relate to "Insolvency® and "Insol-
vency proceedings®.

(a) The Code establishes three disjunctive cri-
teria for the determination of whether or
not a perscn is insclvent (1-201 (23)):
cessation of the payment of debts in the
ordinary course of buSiness; inability to
pay debts as they become due; the balance
sheet test of the Federal Bankruptcy Act.
The first criteria is new, permitting a per-
son to be treated as insolvent, because he
has ceased to pay his debts in ordinary
course, although he may not in fact be unable
to pay them or insolvent within the meaning
of traditional definitions.

(b) Insolvency proceedings (1-201 (22)) include
judicial proceedings for the ligquidation or
rehabilitation of the estate of an insolvent
as well as assignments for the benefit of
creditors.

The remaining twenty-three definitions covering
the terms “action", "Aggrieved party", "Bank", “"Branch?”,
“Conspicuous", "Defendant", "Fault", "Fungible",
“Genuine", "Honor*, "Mconey", "Organization®, "Party",
"Person', "Remedy", "Representative", "Rights", "Sign-
ed", "“Surety", "Telegram", “Term", "Warehouse receipt”
and "Writing"”, although in part new, seem to Le self-
explanatory.

U.C.C. Sec. 1-202. Explanatory Notes,

A "document in due form" where authorized "by the
contract to be issued by a third party", is declared
to be "prima facie evidence of its authenticity and
genuineness and of the facts stated". Therefore busi-
ness records will be recognized for purposes of evi-
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dence upon testimony by their custodian which identi-
fies the instrument, describes its mode of preparation,
and relates that it was made in the regular course of
buziness at or near the time of the act, condition or

event at issue.

Hawaii Law.

This section is new and would expand the useful-
ness of such documents.

U.C.C. Sec. 1-203. Explanatory Notes.

The principle that in commercial transactions
good faith is required in the performance and enforce-
ment of all agreements runs throughout the Code and is
particularized in this section. For particular appli-
cations of this principle in the Code, see U.C.C.
sections 1-201, 1-205, 1-208, 2-103, 2-508, 2-603,
2-614, 2-615.

Hawaii Law.

Although the part of the official comment to this
section which is entitled "Prior Uniform Statutory
Provision" states that there is no counterpart to this
section inh the wvarious uniform laws, there is a general
obligation of goocd faith explicitly set out in the
Revised Laws of Hawail sections 207-25 {attachment or
ievy upon goods for which negotiable receipt has been
issued) : 202-75 (b) and 172-79 (b} (a thing done in
"good faith").

U.c.c. Sec. 1-204. Explanatory Notes.

Section 1-204 is in accord with case law generally
as to "reasonable time"“, but expressly provides that
any provision of the Code which requires action to ke
taken within a "reasonable time" may be modified by
the parties if not "manifestly unreasonable”., This is
in line with the general provisions of section 1-102

(3).
Hawaii Law.

New law.
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U.C.C. Sec. 1-2053. Explanatory Notes.

Under section 1-205 effect and meaning are given
to an agreement by examining the language used by the
parties (trade usage) and the actions of the parties
(prior course of dealing), in the light of commercial
practices.

Hawail Law.

No such general provision but see Revised Laws of
Hawaiil sections 202-9 (1) (definition and ascertain-
ment of price), 202-15 (e) (implied warranties of
quality), 202-18 (b) (property in specific goods passes
when parties so intend), and 202-71 (variation of
implied obligations) (USA). Note that subsection
(6) imposes a procedural requirement in court actions,
which has no precedent in Hawaii.

U.C.C. Sec. 1-206. Explanatory Notes.

Section 1-206 applies a statute of frauds provi-
sion to the oral sale of personal property where the
amount exceeds five thousand dollars, other than the
sale of goods (2-201), securities (8-319), or‘security
agreements (9-203), which have their own applicable
statutes. This section, therefore, primarily relates
to the sale of intangibles, such as the assignment of
claims.

Hawaiili Law.

Rev. Laws Hawaii 202-4 (statute of frauds) (Usa) similar
in purpose but covering different subject‘matter.
cf: Chapter 190 (Frauds, Statute of), which does
not require a writing to substantiate sales of per-
sonal property, of whatever value.

U.C.C. Sec. 1-207. Explanatory Notes.

Section 1-207 permits a party under a disputed
U.C.C. transaction to accept whatever he can get by
way of payment or performance without loss of legal
rights, so long as he expressly reserves his rights.
This makes explicit the common mercantile device of
going ahead with a disputed transaction "under protest",
"without preijudice”, "under reserve" and the like.
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Hawaiil Law.

An analogous provision is in Revised Laws of
Hawaii section 202-49 (USZ), which provides that the
acceptance of goods does not bar an action for breach
of the agreement in the absence of an express or
implied agreement of the parties to the contrary.

U.C.C. Sec. 1-208. Explanatory Notes.

This section is an application of section 1-203
which imposes a general obligation of good faith upon
the parties in performing or enforcing obligations.
Section 1-208 provides that acceleration or collateral
or additional collateral may only be had when a party
"in good faith believes that the prospect of payment
or performance is impaired”. "The burden of establish-
ing lack of good faith is on the party against whom
the power has been exercised.™

Hawaiil Law.

New law.
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ARTICLE 2
SALES

This Article applies to transactions in sales of
goods. As used in Article 2, “"goods® includes
movables and growing crops, and such items as timber
and minerals when they are to be removed from the real
estate by the seller. '"Goods" does not include nen-
movables, investment securities and rights of actioen.
Furthermore the Article does not include transfers
which are intended only as security. Nor is Article 2
intended to supersede legislation relating to particu-
lar classes of buyers, such as consumers or farmers.

The principal impact of Article 2 on Hawaii law
is that it would replace the Uniform Sales Act which
was first enacted in Hawaii in 1929 and is codified
as chapter 202 in the Revised Laws of Hawaiil 1955.
This annotation reviews briefly each of the sections
of Article 2 and points out the particular sections
of the Hawaiili Statute which would be affected.

Although the Uniform Sales Act would be completely
rewritten and although adjustments would be made in
certain legal concepts of which the commercial com-
munity would need to be aware, the practical impact
upon commercial transacticons as such would not be
great in the sense that businessmen would not need to
alter their ways of doing business in any radical
respects. As a matter of fact, one of the purposes of
the Uniform Commercial Code was to bring the law in
line with modern commercial practices.
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PART |

SHORT TITLE, GENERAL CONSTRUCTION AND

2-101.
2-102.

2-103.
2-104.

2-105,

2-106.

2-107.

2-201.
2-202.

2-203.
2-z204.
2-205.
2=-206.
2-207.
2-208.

2-209.
2=-210.

2-301.
2-302.
2-303.

SUBJECT MATTER

Short Title

Scope; Certain Security and Other Transactions
Excluded From This Article

Definitions and Index of Definitions

befinitions: "Merchant'; "Between Merchants";
"Financing Agency"

Definitions; Transferability; “Goods";
“Future" Goods; "Lot"; "Commercial Unit"

Definitions: *“Contract”; "“Agreement";
"Contract for Sale"; "Sale'; “"Present Sale";
"Conforming" to Contract; “Termination";
“Cancellation™

Goods to Be Severed From Realty: Recording

PART 2

FORM, FORMATION AND READJUSTMENT
OF CONTRACT

Formal Requirements; Statute of Frauds

Final Written Expression: Parol or Extrinsic
Evidence

Seals Inoperative

Formation In General

Firm Offers

Offer and Acceptance in Formation of Contract
2dditional Terms in Acceptance or Confirmation

Course of Performance or Practical Construc-—
tion

Mcdification, Rescission and Waiver

Delegation of Performance; Assignment of
Rights

PART 3

GENERAL OBLIGATION AND CONSTRUCTION

OF CONTRACT

General Obligations of Parties
Unceonscionable Contract or Clause
Allocation or Division of Risks
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2-304.
2-305.
2=-306,
2-307.
2-308.
2-309.
2-310.

2-311.
2-312.

2-313.
2-314.
2-315.

2-316.
2=-317.

2-318.
2-319.

2-320.
2-321.

2-322.
2-323.
2-324.
2-325.
2-326.
2-327.

2-328.

Price Payable in Money, Goods, Realty, or
Otherwise

Open Price Term

output, Requirements and Exclusive Dealings

Delivery in Single Lot or Several Lots

Absence of Specified Place for Delivery

Bbsence of Specific Time Provisions; Notice
of Termination

Open Time for Payment or Running of Credit;
Authority to Ship Under Reservation

Options and Cooperation Respecting Performance
Warranty of Title and Against Infringement;
Buyer's Obligation Against Infringement
Express Warranties by Affirmation, Promise,
Description, Sample

Implied Warranty: Merchantability; Usage of
Trade

Implied wWarranty: Fitness for Particular
Purpose

Exclusion or Modification of Warranties

Cumulation and Conflict of Warranties Express
or Implied

Third Party Beneficiaries of Warranties
Express or Implied

F.0.B. and F.A.S. Terms

C.I.F. and C. & F. Terms

C.I.F. or C. & F.; "Net Landed Weights";
"Payment on Arrival"; Warranty of Condition
on Arrival

Delivery "Ex-Ship"

Form of Bill of Lading Required in Overseas
Shipment;, "Overseas"®

"No Arrival, No Sale" Term

"Letter of Credit" Term; "Confirmed Credit"

Sale on Approval and Sale or Return; Consign-
ment Sales and Rights of Creditors

Special Incidents of Sale on Approval and Sale
or Return

Sale by Auction

PART 4

TITLE, CREDITORS AND GOOQOD FAITH PURCHASERS

2-401.

2-402 .

Passing of Title; Reservation for Security;
Limited BApplication of This Section

Rights of Seller's Creditors Against Sold
Goods
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2-403.

2-501.

2-502.
2-503.
2-504.
2-505.
2-506.
2-507.

2-508.

2-509.
2-510.
2-511.
2-512.
2-513.
2-514.

2-515.

2-601.
2-602.
2-603.

2-604.
2-605.,

2-606.
2-607.

2-608.
2-609.
2-610.

Power to Transfer; Good Faith Purchase of
Goods; "Entrusting"

PART 5
PERFORMANCE

Insurable Interest in Goods; Manner of
Identification of Goods

Buyer's Right to Goods on Seller's Insolvency

Manner of Seller's Tender of Delivery
Shipment by Seller

Seller's Shipment Under Reservation

Rights of Financing Agency

Effect of Seller's Tender; Delivery on
Ccondition

Cure by Seller of Improper Tender or Delivery;
Replacement

Risk of Loss in the Absence of Breach

Effect of Breach on Risk of Loss

Tender of Payment by Buyer; Payment by Check
Payment by Buyer Before Inspection

Buyer's Right to Inspection of Goods

When Documents Deliverable on Acceptance; When
on Payment

Preserving Evidence of Goods in Dispute

PART 6
BREACH, REPUDIATION AND EXCUSE

Buyer's Rights on lmproper Delivery

Manner and Effect of Rightful Rejection

Merchant Buyer's Duties as to Rightfully
Rejected Goods

Buyer ‘s Options as to Salvage of Rightfully
Rejected Goods

Waiver of Buyer's Objections by Failure to
Particularize

What Constitutes Acceptance of Goods

Effect of Acceptance; Notice of Breach;
Burden of Establishing Breach After Rccept-
ance; Notice of Claim or Litigation to
Person Answerable Over

Revocation of Acceptance in Whole or in Part
Right to Adequate Assurance of Performance
Anticipatory Repudiation

26



2-611.
2-612,
2-613,
2-6l4.
2-615.
2-6l6.

2=-701.
2-702.
2-703.
2-704.
2-705.
2-706.
2-707.
2-708.
2-709.
2-710.
2-711.
2-712.
2-713.
2-714,

2-715.
2-716.

2-717.
2-718.
2-719.

2-720.

2-721.
2-722.
2-723.
2-724.
2-725.

Retraction of Anticipatory Repudiation
"Installment Contract"; Breach

Casualty to Indentified Goods

Substituted Performance

Excuse by Failure of Presupposed Conditions
Procedure on Notice Claiming Excuse

PART 7
REMEDIES

Remedies for Breach of Collateral Contracts
Not Impaired

Seller's Remedies on Discovery of Buyer's
Insolvency

Seller's Remedies in General

Seller's Right to Identify Goods to the
Contract Notwithstanding Breach or to Salvage
Unfinished Goods

Seller's Stoppage of Delivery in Transit or
Otherwise

Seller's Resale Including Contract for Resale
“Person in the Position of a Sellex™

Seller's Damages for Non-Acceptance or
Repudiation

Action for the Price

Seller's Incidental Damages

Buyer's Remedies in General; Buyer's Security
Interest in Rejected Goods

"Cover"; Buyer's Procurement of Substitute
Goods

Buyer's Damages for Non-Delivery or
Repudiation

Buyer's Damages for Breach in Regard to
Accepted Goods

Buyer's Incidental and Consequential Damages

Buyer's Right to Specific Performance or
Replevin

Deduction of Damages From the Price

Liguidation or Limitation of Damages; Deposits

Contractual Modification or Limitation of
Remedy

Effect of "Cancellation" or "Rescission" on
Claims for Antecedent Breach

Remedies for Fraud

Who Can Sue Third Parties for Injury to Goods

Froof of Market Price: Time and Place

Admissibility of Market Quotations

Statute of Limitations in Contracts for Sale
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PART |

SHORT TITLE, GENERAL CONSTRUCTION AND
SUBJECT MATTER

U.c.C. Sec. 2-101. Explanatory HNotes.

Self-explanatory.

U.c.C. Sec. 2-102. Ezxplanatory Notes.

Section 2-102 ocutlines the scope of Article 2,
which applies to transactions in goods. It does not
cover sales or contracts to $ell which are intended
as security devices; these are covered in Article 9.
Neither does it affect any statute regulating sales to
consumers.

Hawaii Law.

Rev. Laws Hawaii 202-74
The Hawailli statute has been rephrased.

U.C.C. Sec. 2-103. Explanatory Notes.

Section 2-103 corresponds to section 202-75,
Revised Laws of Hawaii, and defines the important terns
used in Article 2 of the Code. It also lists signifi-
cant terms defined in other places in the Code.

The definitions of "buyer® and "seller" under the
existing Hawaii statute have been slightly rephrased by
omitting reference to "any legal successor in interest
of such person”. The official commentary explains that
section 2-210 of the Code, which limits some types of
delegation of perxformance con assignment of a sales
contract, makes it clear that not every successor can
be included in the definition. 1In ordinary cases,
however, successors are included.

The definition e¢f “receipt® under the (Code
differs from the definition of "delivery" under the
Hawall statute (section 202-75, Revised Laws of Hawaii)
in this respect: “Receipt" of goods means "taking
physical possession” of them whereas "delivery" is
defined as "voluntary transfer of possession from one
person to another™.

Under the Hawaii statute a thing is done "in good
faith* when in fact done honestly, whether negligently
Qr not. TUnder the Code, "good faith" means "the
observance of reasonable standards of fair dealing in
the trade" as well as honesty in fact.
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U.C.C. Sec. 2-104, Explanatory Notes.

Section 2-104 places more specific standards of
conduct upon merchants than upon lay perscons. It is
based on the assumption that transactions between
professionals in a given field require rules which may
not apply to a casual or inexperienced seller or buyer.
This section defines those who are to be regarded as
professionals or merchants and when a transaction is
deemed "bketween merchants".

The employment by a "person" of an agent or
broker who has "such knowledge or skill" may cause the
principal to come within the definition of merchant;
such, for example, as a university which has a
purchasing department of business personnel familiar
with business practices.

Hawail Law.

The Hawalli statute does not have a corresponding
provision.

U.C.C. Sec. 2-105, Explanatory Notes.

Section 2-105 defines "goods" and other terms.
The Code definition of "goods" in subsection 2-105 (1)
is based on the concept of movability and the term
"chattels personal” is not used. It is intended to
deal with things which are fairly identifiable as
movables before the contract is performed. Investment
securities (covered in Article 8 of the Code) and
things in action, as well as money, when it is the
medium of payment, are not included as "goocds". Sub-
section 2-105(2) explains the effect of a purported
sale of “future goods".

Section 202-5, Revised Laws of Hawaii, dealing
with existing and future goods contain the comparable
provisions. Section 202-75, Revised Laws of Hawaii,
defines “goods™ as "chattels personal". Section 262-17,
Revised Laws of Hawaii, is similar to subsection 2-
165{(2). Subsections 2-105(3) and (4} deal with the
sale of a part interest in goods and in an undivided
share in fungible goods, respectively. Section 202-6,
Revised Laws of Hawaii, on undivided shares, cowvers the
same ground. There are no comparable provisions in the
Hawzli statute to subsections 2-105(5) and (6) defining
“lot" and “"commercial unit".
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Hawaiil Law.

Rev., Laws Hawaii 202-5, 202-6, 202-17, 202-75

U.c.C. Sec. 2-106. Explanatory Notes.

Subsection 2-106(1) uses the phrase “contract
for sale" as a general concept throughout article 2,
and includes both a present sale of goods and a con-
tract to sell goods at a future time. The rights of
the parties do not vary according to whether tha
transaction 1s a present sale or a contract to seill,.

The comparable Hawaii statute, subsections 2¢2-1
(a) and (b), Revised Laws of Hawaii, dealing with
contracts to sell and sales, is rewritten,

Subsection (2) generally continues the policy of
requiring exact performance by the seller of his
obligations as a condition of his right to require
acceptance. There is no specifically comparable
provision in the Hawaii statute, but secticns 202-11
(effect of condition), 202-44 {(delivery of wrong
quantity), and 202-69, Revised Laws of Hawaii, (remedies
for breach of wgrranty) set forth the requirements of
performance.

Subsections 2-106(3) and (4) are new and are
intended to make clear the distinction between
"terminatieon" and "“cancellation'.

Hawaii Law.

Rev. Laws Hawaii 202-1(a) and (b}, 202-11, 202-44,
202-69

U.C.C. Sec. 2-107. Explanatory Notes.

Section 2-107 of the Ceode divides goods to be
severed from realty inteo two categories: (1) timber,
minerals, structures and the like, under subsection
2-107(1); and (2) growing crops and things other than
those specified in the first category.

In the first category, the Code applies only if
the timber, minerals or structure "are to he severed
by the seller". If the buyer is to sever, the trans-
action presumably would be considered a contract
affecting land.
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In the second category, a contract for the sale
of growing crops and other things would be a contract
for the sale of goods regardless of whether buyer or
seller is to sever. The use of the word "Fixtures" is
avoided because of its diverse definitions, and the
reference is to "things attached to realty and
capable of severance without material harm thereto”.

subsection 2-107(3) provides for recording guch
contracts as a means of preserving the buyer's rights.

Fev. Laws Hawaii 202-75(a)
There is no specifically comparable provision in

the Hawaii statute but subsection 202-75(a) defining
"goods" would be affected.

PART 2

FORM, FORMATION AND READJUSTMENT
OF CONTRACT

Uu.c.C. Sec. 2-201. Explanatory Notes.

Section 2-201 rephrases the statute of frauds,
and restricts its application to the sale of goods.
The changes in the phraseology are intended to make it
clear that the required writing need not contain all
the material terms of the contract and such material
terms as are stated need not be precisely stated. The
principal requirement is that the writing afford a
basis for believing that the oral evidence rests on a
real transaction. Only three requirements are made as
to the memorandum; it must {1) evidence a contract for
the sale of goods; (2) be “signed™, a word which
includes authentication; and (3) specify a gquantity.

Subsection 2-201(2) introduces a significant
innovation as toc transactions “between merchants".
Failure to answer a written confirmation of a contract
within ten days of receipt is tantamount to a writing
in that it will render the letter a sufficient writing
against the recipient if it is also sufficient against
the sender., There is no comparable provision under
Hawaii-law.
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Hawaii Law.
Rev. Laws Hawaii 202-4

Section 202-4 entitled statute of frauds, is
amended. The significant changes include (a)
application of the Code to price of $500 instead of
value of $100; (b) exclusion of "choses in action”
from application of the Code; (¢) "partial performance
under the Code would validate the contract only for
the goods which have been accepted, or payment made;
and (d) under the Code, it is not possible to admit a
contract in one's pleadings and still avail himself of
the statute.

U.c.C. Sec. 2-202. Explanatory Notes.

Section 2-202 applies the pareol evidence rule to
commercial contracts or confirmatory memoranda intend-
ed by the parties as a final expression of their
agreement. Terms of the agreement may not be contra-
dicted by evidence of any prior agreement or of a
contemporaneous oral agreement, but may be supplement-
ed or explained by evidence of (a) course of dealings
or usage of trade, and (b) consistent additional terms,
unless the court finds the writing to have been
intended also as a complete and exclusive statement of
the terms of the agreement.

Hawaili Law.

There is no comparable provision in the Hawaii
statute.

U.Cc.C. Sec. 2-203. IExplanatory Notes.

Section 2-203 amounts to a rewriting of that
portion of the Hawaii law pertaining to seals; it
makes clear that every effect of the seal which re-
lates to "sealed instruments" as such is wiped out
inseofar as contracts for sale are concerned; under
this section contracts or offers to buy or sell goods
will reguire consideration, notwithstanding the
presence of a seal.
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Hawaili Law.
Rev. Laws Hawaii 202-3

Section 202-3 stating that a written contract to
sell may be made with or without seal is rewritten.

U.c.¢C. Sec. 2-204. Explanatary Notes.

Section 2-204 provides that a contract will not
fail for indefiniteness even though one or more terms
are left open, provided that there is a reasonable
certain basis for supplying the missing term, Other
provisions of the Code go on to specify how certain
missing terms are to be supplied.

Hawaii Law.
Rev. Laws Hawaii 202-1, 202-3
Sections 202-1 and 202-3 bear on this problem,

but do not cover the "missing term" provisions of
subsection 2-204(3) of the Code.

U.C.C. Sec. 2-205. Explanatory Notes.

Section 2-205 of the Code provides that a firm
cffer to buy or sell would not be revocable for lack
of consideration., This provision applies only to
signed offers made in writing by merchants. It applies
only to current firm offers, and not to long-term
options, and a time limit of three months during which
such offers remain irrevocable has been set. As to
irrevocability beyond three months, the normal rules
regarding options will control.

Hawaii Law.
Rev. Laws Hawaii 202-1, 202-3
There is no directly comparable provision in the

Hawaii statute, but sections 202-1 and 202-3 deal with
the formation of contracts.
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U.Cc.C, Sec. 2-206. Explanatory Notes.

The effect of section 2-206 is that any reason-
able manner of acceptance may be regarded as available
unless the offeror has made quite clear that it will
not be acceptable., This section modifies former
technical rules requiring that telegraphic offers he
accepted by telegraphed acceptance, etc.

Hawaii Law.
Rev. Laws Hawaii 202-1, 202-3

Sections 202-1 and 202-3 would be modified.

U.C.C, Sec. 2-207. Explanatory Notes.

Section 2-207 of the Code attempts further to
expedite formation of contracts and to avoid disputes
where additional terms are stated in the acceptance
or confirmation. "Between merchants" the additional
terms become a part of the contract unless the offer
has expressly limited acceptance to the terms or
unless such terms "materially alter" the contract, or
notification of objection to the new terms has been
given within a reasonable time. By subsection (3} the
conduct by both parties recognizing the existence of a
contract for sale is declared sufficient to form a
binding agreement, although the writings of the parties
do not otherwise establish the contract.

Hawaii Law.
Rev. Laws Hawaiil 202-1, 202-3

Sections 202-1 and 202-3 are completely rewritten
by this and other sections of the Code.

U.Cc.C. sec. 2-208. Explanatory Notes.

Section 2-208 of the Code expressly provides that
a course of performance by the parties is relevant to
determine the meaning of the agreement unless objection
is interposed. Whenever possible, the express terms
of the contract and the course of performance shall be
construed as consistent with each other, but if this
is not possible, the express terms shall control the
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course of performance, and the course of performance
shall control both the course of dealing and the usage
of trade. The course of performance shall be relevant
to show a waiver or modification of any inconsistent
Lerm.

Hawaii TL.aw.

There 1s no comparable provision in the Hawail
statute.

U.C.C. sSec. 2-209,. Explanatory Notes.

Section 2-209 of the Code is intended to protect
and make e¢ffective any modification, rescission and
walver, zince many sales agreements are colplex and
subject to changed conditions frequently overlooked
and not within the contemplation of the parties at
the time of inception. Subsection (1} abolishes the
need for consideration in agreements modifying a
contract. Agreements for rescission or meodification
are subject under subsection (3) to the provisions of
the statute of frauds (Ceode, section 2-201} which must
be satisfied. Subsections (2) and (3) are:intended to
protect against false allegations of oral modifications.
Subsection (4) allows an oral modification which would
be unenforceable under the statute of frauds to
operate as a waiver of obligations under the contract.
The effect of such conduct as a waiver is furtherxy
regulated in subsection (5).

This section does not, however, contemplate
unilateral modification or termination.

Hawaii Law.

There 1s no comparable provision in the Hawail
statute.

U.¢.C. Sec. 2-210. Explanatory Notes.

Section 2-210 of the Code generally recognizes
both delegation of performance and assignability as
normal and permissible incidents of a contract for the
sale of goods. Delegation of performance, either in
conjunction -«vith an assignment or otherwise, is pro-
vided for by subsection {1} where nc substantial
reason can be shown as to why the delegated performance
will not be as satisfactory as personal performance.

(9]
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Under subsection (2) rights which are no longer
executory such as right to damages for breach or a
right to payment of an "account" as defined in the
Article on secured transactions {(Article 9) may be
assigned although the agreement prohibits assignment.

Subsection (3) provides a rule of construction
where the parties agree that the contract is not
assignable. Such a prochibition would bar eonly the
delegation to the assignee of the assignor's
performance.

Subsection (4) provides a rule of construction
distinguishing between a normal commercial assignment
and a financing assignment. In the commercial assign-
ment, the assignee is substituted for the assignor as
to rights and duties. In the financing assignment,
only the rights of the assignor are transferred.

Where the nonassigning party believes himself
insecure, he may, pursuant to subsection (5), demand
assurances from the assignee without prejudice to his
rights against the assignor.

Hawaiil Law.

There 1is no comparable provision in the Hawaii
statute.

PART 3

GENERAL OBLIGATION AND CONSTRUCTION
OF CONTRACT

U.C.C. Sec. 2-301. Explanatory Notes.

Section 2-301 restates the principle of law that
the parties are obligated to perform their contract.

Hawaii Law.
Rev. Laws Hawaii 202-41

The Code provision substantially repeats the
language of section 202-41, the principal change heing

that performance is made an "obligation" of the
parties rather than a "duty".
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U.C.C, Sec. 2-302. Explanatorvy Notes.

Section 2-302 of the Code authorizes the court to
apply ecquitable considerations in the enforcement of
a contract found to be unconscionable, by refusing to
enforce the contract as a whole, or of any objection-
able clause. If the issue is raised, the parties are
permitted opprotunity to present evidence as to the
purpose, effect, and commercial setting of the con-
tract to aid the court and the guestion of unconscion-
ability is a question of law for the court to decide.

Hawaii Law.

There is no comparable provision in the Hawaii
statute,.

U.C.C. Sec. 2-303. Explanatory Notes.

Section 2-303 makes clear that the allocation of
risks and burdens set forth in Article 2 of the Code
may be varied by the agreement of the parties.

Hawaii Law.

There is no comparable provision in the Hawaiil
statute.

u.C.C, Sec. 2-304. Explanatory Notes.

Section 2-304 clarifies existing law. Subsection
(1) applies to transactions where the "price" of goods
is payable in something other than money. Subsection
{2} provides, however, that when goods are to be
exchanged for realty, the provisions of Article 2
apply only to those aspects of the transaction which
concern the transfer of title to goods but do not
affect the transaction of realty.

Hawaii Law.
Rev. Laws Hawaii 202-9(k} and {c)

Subsections (b} and (c)} of section 202-9 are
rewritten.
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U.Cc.C. Sec. 2=-305. Explznatory Notes.

dection 2-305 applies when the price term is left
open on the making of an agreement which is neverthe-
less "intended" by the parties to be a binding
agreement; it provides for a subsequent fixing of
price, or, in the absence thereof, a reasonable price
at the time of delivery.

When the price is left to be fixed “otherwise
than by agreement of the parties™ but is not fixed
through the fault of one party, subsection (3)
provides that the other party may either treat the
contract as cancelled or fix a reasonable price
himself.

Hawaii Law.
Rev. Laws Hawaii 202-9, 202-10
Section 202-9 (definition and ascertainment of

price) and section 202-10 (sale at a valuation) are
rewritten.

U.Cc.C. Sec. 2-306. Explanatory Notes.

Subsection (1) covers contracts in which the
quantity is measured by the seller's output or the
buyer's requirements. The Code adopts the view that
such contracts are sufficiently definite to be enforce-
able. The party who will determine quantity must act
in good faith. If an estimate is included in the
agreement, no guantity unreasonably disproportionate
may be tendered or demanded.

Felative to exclusive dealings, subsection ({2}
makes explicit the commercial rule whereby the parties
10 such contracts have impliedly bound themselves to
use reasonable diligence in their performance of the
contract.

Hawaii Law.

There is no comparable provision in the Hawaii
statute.
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U.Cc.C. Sec. 2-307. Explanatory Notes.

Section 2-307 provides that in the absence of
circumstances indicating a contrary intent, delivery
is to be in a single lot.

Hawaii Law.

Rev . Laws Hawaii 202-45({a)

The essential intent of subsection 202-45(a}) is
continued in effect.

U.c.C, Sec. 2-308. Explanatory Notes.

Section 2-308 specifies the place of delivery
when the parties have not agreed otherwise. The place
of delivery is to be the seller's place of business,
unless at the time of contracting, the goods are known
to be elsewhere.

Hawaii Law.
Rev. Laws Hawaii 202-43({a)

Subsection 202-43(a) is slightly modified.

U.C.C. Sec. 2-309. Explanatory Notes.

Section 2~309 deals with the situation where the
contract does not specify the time for shipment,
delivery or other action. Subsection (1)} states a
well-recognized rule of law that if a contract dces
not specify the time for performance, the law will
imply an agreement to perform within a reasonable time.

Subsection (2} provides that contracts calling
for successive performances for an indefinite period
of time are valid for a reasonable time, but may be
terminated at will by either party.

Subsection (3} provides that where a party has
the authority to end the contractual relationship
otherwise than for breach, the contract can be
terminated only by reasonable notice.
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Hawalil Law.

Rev. Laws Hawaii 202-43(b), 202-45(b), 202-47(a),
202-48

The following provisions of the Revised Laws of
Hawaii provide for the policy continued under subsec-
tion 2-309(1) of the Code: sections 202-43(b), 202-
45 (b), 202-47(a), and 202-48. Subsections (2} and (3)
of the Code do not have comparable provisions in the
Hawali statute.

U.c.C., Sec. 2-310. Explanatory Notes.

Section 2-310 of the Code deals with situations
where the contract does not specify the time for
payment or when the credit period begins to run.
Subsection (a) provides that payment is due at the
time and place the buyer is to receive the goods,
rather than at the point of delivery, thereby afford-
ing the buyer opportunity to inspect the goods.

Section 2-310 postpones the buyer's obligation to
pay until after the seller has relinquished physical
possession. Subsection (b) attempts to assure the
seller of receiving payment for the goods by providing
that if the seller is "authorized" to send the goods
to the buyer, he may ship them “under reservatien" and
demand payment against tender of *“documents of title"
after giving the buyer opportunity to inspect the
goods.

Subsection (c} deals with cases where delivery of
goods iz deemed accomplished by delivery of documents
of title. Payment would be due at the time and place
the buyer is to receive the documents.

Paragraph (d} states a common commercial under-
standing that a credit periocd runs from the time of
shipment or from the dating of the invoice.

Hawaii Law.
Rev. Laws Hawaii 202-42, 202-47(b)
Sections 202-42 (delivery and payment are

concurrert conditions) and 202-47(b) (right to examine
the goods) are rewritten.
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U.Cc.C. Sec. 2-311. Explanatecry Notes.

Section 2-311 of the Code allows the parties to
leave certain detailed particulars of performance to
be specified by one of the parties.

Subsection (3) clarifies the rights of the parties
where one party falls to furnish specifications for
performance or to cooperate; in such event the other
party may perform in any reasonable manner.

Hawaii Law.

There is no comparable provision in the Hawaii
statute.

U.c.C. Sec. 2-312. Explanatorv Notes.

Section Z-312 deals with some of the implied
warranties. It provides a warranty of good title, and
of freedom from encumbrances. It adds a warranty
against claims by third persons for infringement of
patent or trademark rights, in a sale by a "merchant
reqularly dealing in goods of this kind". However,
where a buyer furnishes specifications for the goods,
the buyer would be required to "hold the seller harm-
less" from claims of infringement arising out of the
specifications.

Hawail Law.
Rev., Laws Hawaii 202-13

Section 202-13 is completely rewritten. The
principal change is in the elimination of the warranty
of quiet possession and the addition of the warranty
against infringement claims. However, disturbance of
quiet possession may be one possible way in which a
breach of warranty of title may be established.

U.C.C. Sec. 2-313. Explanatory Notes.

Section 2-313 attempts to consolidate and
systematize basic principles. This section deals with
affirmations of fact and promises by the sellerxr,
descriptions of the goods or exhibitions of samples
in the same manner that any other part of a negotiation
which ends in a contract is dealt with. Ko specific
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intention to make a warranty is necessary. All that
must be shown is that the representation forms a basis
of the bargain or a part of it and that it relates to

the goods.
Hawaii Law.
Rev. Laws Hawaii 202-12, 202-14, 202-1l6
Sections 202-12, 2Z02-14, and 202-16 are combined
and rewritten. Warranties of description and sample

are designated as “express® rather than “implied"
warranties.

U.c.C. Sec. 2-314. Explanatory Notes.

Section 2-314 of the Code deals with warranties
of merchantability and warranties by usage of trade.
This warranty applies to sales for use as well as for
resale.

This section specifically provides that serving
food or drink for consumption on the premises is a
sale which can give rise to the warranty of merchant-

ability.

Hawaii Law.

Rev.-Laws Hawaii 202-15(b)
Subksection 202-15(b), which provides that the

warranty of merchantability arises only in sales “by
description", is completely rewritten.

U.C.C, Sec. 2~315. Explanatory Notes.

Section 2-315 provides that the implied warranty
of fitness for a particular purpose arises when a
seller has reason to know that the buyer intends to
use the geods for a particular purpose and that the
buyer is relying on the seller's skill or judgment,

Hawaii Law.
Rev. Laws Hawaii 202-15(a), (d} and (e)

Subsections 202-15(a), (d) and (e) are rewritten.
The Code omits the provision in subsection 202-15(4)
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which provides that no implied warranty of fitness for
a particular purpose arises when an article is sold
under its patent or trade name. The effect of this
omission is that the existence of a trade name would
be only cone factor to be considered in determining
whether the buyer relied on the seller.

U.c.C. sSec. 2-316. Explanatory Notesg.

Section 2-316 seeks to protect the buyer from
unexpected and unbargained for disclaimers of warran-
ties. Tt deals with clauses in sales contracts seeking
to exclude all warranties.

Subsection (1) provides a rule of construction
when the contract contains an express warranty and also
what appears to be a negation or limitation of such
warranty. In such a situation the contract provisions
shall, if possible, be construed as consistent with
one another; if this is not possible, the disclaimer
of warranty would be inoperative.

Subsection (2) prescribes strict requirements
which must be met in disclaiming warranties. However,
the impact of this subsection is modified somewhat by
subsection (3) which sets forth circumstances under
which implied warranties may be excluded.

Hawaii Law.
Rev. Laws Hawaii 202-15(c), 202-71

The Hawaii statute does not contain a comparable
general provision. Sections 202-15(c) and 202-71 are
modified.

U.C.C. Sec. 2-317. Explanatory Notes.

Section 2-317 provides rules for construing
contracts which give rise tg two or more warranties,
express or implied, 1In general, all warranties are
to be construed as cumulative and consistent unless
such a construction is unreasonable, in which case the
intention of the parties would determine which is
dominant. Three rules help to ascertain the intention
of the parties; the first two rules follow the canon
of construction that the specific shall control the
general in construing a contract, and the third pro-
vides that express warranties displace inconsistent
implied warranties except for an implied warranty of
fitness for a particular purpose,
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Hawaii Law.
Rev. Laws Hawaii 202-14, 202-15, 202-16

Secticns 202-14, 202-15, and 202-16 are rewritten
into one section,.

U.C.C. Sec. 2-318. Explanatorv Notes.

Section 2-218 provides that the seller's warran-—
ties extend to the family and household of the huyer
and guests in his home, if it 1s reasonable to expect
that such persons may use the gaods. Beyond this, the
section is not intended to enlarge or restrict the
case law as to "privity".

Hawaiil Law.

The Hawall statute does not contain a comparable
provision.

U.C.C. Sec. 2-319. Explanatory Notes.

Section 2-319 seeks to eliminate uncertainty by
defining the effect of shipping terms. F.G.B. {(free
on beard) and F.A,8, {free alongside) are defined in
accord with commercial understanding as the point to
which the seller has responsibilityv for the risk and
the expense of transportation.

Hawail Law.

There is no comparable provision in the Hawaii
statute.

U.c.c. sec. 2-320., Explanatory Notes.

Section 2-320 deals with the terms, C.I.F. (cost,
insurance, freight) and C. & F. ar C.F. (cost and
freight) .

The term C.I.F. means that the price of the goods
includes the cost of the goods, insurance, and freight
to the named destination. In addition, the seller
must also bear the risk and cost of putting the goods
into the possession of the carrier at the port of



shipment. The seller must then forward and tender to
the buyer the negotiable bill of lading, the receipt
showing the freight has been paid or provided for, the
policy or certificate of insurance, and the invoice
for the goods. The buyer must make payment against
the tender of these documents unless agreed otherwise.
The buyer bears the risk of loss in transit.

Hawail Law.

There is no comparable provision in the Hawaii
statute.

U.C.C. Sec. 2-321. Explanatory Notes.

Section 2-321 amplifies the provisions of section
2-320 regarding C.I.F. and C. & F. contracts. Where
the price is based on or adjusted to "net landed
weights", "“delivered weights" or "out turn" quantity
or quality, the seller must make a reasonable estimate
of the price. The buyer must then pay this estimated
price when the necessary documents are tendered. When
the goods arrive, weighing and inspection of the goods
will determine the exact price due. Adjustment will
then be made against the estimated price.

Hawaii Law.

There is no comparable provision in the Hawaiil
statute.

U.C.C. 8Sec. 2-322, Explanatory Notes.

Section 2-322 deals with delivery "ex-ship”.
This requires the seller to deliver the goods from a
ship at the destination port free of all liens arising
out of carriage of the goods. The seller must furnish
the buver with a direction which requires the carrier
to deliver the goods. Risgk of loss remains on the’
seller until the goods are unloaded.

Hawali Law.

There is no comparable provision in the Hawaii
statute.



U.c.C. Sec. 2-323. Explanatory Notes.

Section 2-323 deals with the form of the bill of
lading required in overseas shipment and defines
“gverseas" in subsection (3}.

subsection (1) follows the rule that a regular
Lill of lading indicating delivery of the goeds at
the dock for shipment is sufficient, except under a
term "F.0.B. vessel". If the term is "F.O.B. vessel",
the seller must procure an “on board" negotiable bill
of lading from the carrier.

Subsection (2) deals with the problem of bills
of lading issued not as a single bill of lading but in
a set of parts.

Hawaii Law.

There is no comparable provision in the Hawaii
statute.

U.C.C. Sec. 2-324. Explanatory HNotes.

Section 2-324 of the Code obligates the seller
under "no arrival, ne sale" terms to ship the goods
and if they arrive to tender them., If there is a
casualty in transit, the buyer has the choice of
accepting or rejecting the goods that arrive.

Hawail Law.

There i1s no comparable provision in the Hawaii
statute.

U.C.C. Sec. 2-325. Explanatory Notes.

Section 2-325 of the Code expresses the establish-
ed commercial and banking understanding as to the
meaning and effects of terms calling for "letter of
credit” or "confirmed credit". Under subsection (3},
unless otherwise agreed, the term "letter of credit"
or "bankers credit" in a contract for sale means an
irrevocable credit. BAlso, “"confirmed credit" means
the credit must carry the direct obligation of such a
financing agency which does business in the seller's
financial market.
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Hawaii Law.

There is no comparable provision in the Hawaii
statute.

U.Cc.C. Sec. 2-326. Explanatory Notes.

Section 2-326 deals with a "sale on approval" and
a "sale or return". The Code would identify both types
of transactions by the fact that the "delivered goods
may be returned by the buyer even though they conform
to the contract"”. Where such right of return exists,
the transaction would be a "sale on approval" if the
goods were delivered primarily for use and a "sale or
return” if the goods were delivered primarily for
resale.

Subsection {3) resolves all reasonable doubt as
to the nature of the transaction in favor of the
general creditors of the buyer; as against them words
such as "on consignment" or "on memorandum", with or
without words of reservation of title in the seller,
are disregarded when the buyer has a place of business
at which he deals in goods of the kind involved. &
necessary exception is made where the buyer is known
to be engaged primarily in selling goods of others or
selling under a relevant sign law, or the seller
complies with the filing provisions of Article 9 as if
his interest were a security interest.

Hawaii Law,.
Rev. Laws Hawaii 202-19(3)

Section 202-1%9(3) is rewritten.

u.c.c. Sec. 2-327. Explanatory Notes.

Section 2-327, together with section 2-326 of the
Code, amount to a rewriting and expansion of the
Hawaii stadtute, although consistent with the gemeral
rules therein. The changes are intended to clarify
"that in a sale on approval, if goods conform to con-
tract, the buyer's acceptance of part constitutes
acceptance of the whole; this aspect is not set out
in the Hawaii law.
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In the case of sale or return, the Code provides
that return of any unsold unit merely because it is
unsold is the normal intent of the "sale or return™,
and therefore the right to return for this reason
alone is independent of any other action under the
contract which would turn on wheolly different consider-
ations.

In the case ©f sale on approval, the risk rests
on the seller until acceptance of the goods by the
buyer (see subsection 202-19(3) (b) (1), Revised Laws
of Hawaii),while in a sale or return the risk remains
throughout on the buyer; this latter provision alters
the concept of subsection 202-1%(3) (a}, Revised Laws
of Hawaii, wherein the property passes to the buyer
on delivery subject to buyer's right to reinvest title
in seller by returning or tendering the goods within
the time fixed in the contract, or if no time fixed,
within a reasonable time.

Hawaii Law.
Rev. Laws Hawaii 202-19(3)

Section 202-19(3) 1is rewritten.

U.C.C. Sec. 2-328, Explanatory Notes.

Section 2-328 of the Code amounts to a complete
rewriting of the Hawali statutory preovisions dealing
with sale by auction.

Subsections (1) and {2) of the Code are essenti-
ally the same as subsections 202-21(a) and (b),
Revised Laws of Hawail, except subsection (2} provides
that where a bid is made while the hammer is falling,
the auctioneer may accept the prior bid or reopen the
bidding.

Subsection (3) of the Code provides more explicit
rules for the sale of goods with reserve or without
reserve than does subsection 202-21(c), Revised Laws
of Hawaii,

Subsection (4) of the Code, with reference to
bids by seller, goes beyond subsection 202-21(d),
Revised Laws of Hawaii, by giving the buyer, in addi-
tion to the right to declare the sale fraudulent, the
optiaon to take the goods at the last bona fide bid,

48



Rev. Laws Hawaii 202-21

Section 202-21 is rewritten.

PART 4
TITLE, CREDITORS AND GOOD FAITH PURCHASERS

U.Cc.C. Sec. 2-401. Explanatory Notes.

Section 2-401 of the Code deals with the issues
between seller and buyer in terms of step by step
performance or nonperformance under the contract for
sale and not in terms of whether or not "title" to the
goods has passed.

"Future"” goods cannot be the subject of a present
sale. Before title can pass the goods must be identi-
fied in the manner set forth in section 2-501. The
rarties, however, have full liberty to arrange by
specific terms for the passing of title to goods which
are existing.

The factual situations in subsections (2) and (3)
upoh which passage of title turn actually base the
test upon the time when the seller has finally commited
himself in regard to specific goods. In a "shipment"
contract he commits himself by the act of making the
shipment. If shipment is not contemplated, subsection
(3) turns on the seller's final commitment, i.e., the
delivery of documents or the making of the contract.

Hawaii Law.
Rev. Laws Hawaiil 202-17, 202-18, 202-19, 202-20

Sectiong 202-17 to 202-20, which generally cover
this area of law, are rewritten.

U.Cc.C. 8ec. 2-402. Explanatory Notes.

Section 2-402 lays down the general rule that
once goods are identified to the contract, thg buyer's
right to recover the goods upon the seller's insolvency
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and to replevy the goods shall prevail over the rights
of unsecured creditors of the seller. The rights of
secured creditors of the seller are governed by
Article 9. The buyer's priority over the seller's
unsecured creditors is subject to important exceptions
where the seller's transfer to the buyer is a fraudu-
lent conveyance or a veoidable preference.

Hawaii Law.
Rev. Laws Hawaii 202-26
Section 202-26, dealing with creditors' rights

against sold goods in seller's possession, is
rewritten.

U.c.C. Sec. 2-403. Explanatory Notes.

Section 2-403 lays down the basic rule that a
purchaser of goods acquires all of the title which his
transferor had or had power to transfer. This is
similar to section 202-23, Revised Laws of Hawaii.

Section 202-24, Revised Laws of Hawaii, provides
that a seller with voidable title can transfer good
title to a purchaser in good faith and for value.
Section 2-403 of the Code: incorporates this principle
and covers four specific situations.

Section 202-25, Revised Laws of Hawaii, provides
that any seller left in possession of goods sold can
transfer title to such goods to a bona fide purchaser.
Under section 2-403 of the Code, if the seller left in
possession is a "merchant who deals in goods of that
kind", there may be an entrusting situation. If so,
the seller would have the powers set forth in subsec-
tion 2-403(b).

Hawaii Law.

Rev. Laws Hawaii 202-20(d4), 202-23, 202-24,
202-25, 206-9(b)

Sections 202-20(d), 202-23, 202-24, 202-25,
and 206-9(b) are combined and rewritten.
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PART 5
PERFORMANCE

U.C.C. Sec. 2-501. Explanatory Notes.

Section 2-501 deals with the manner of identify-
ing goods to the contract so that an insurable interest
in the buyer and the rights set forth in the next
section will accrue. Generally speaking, identifica-
tion may be made in any manner "“explicitly agreed to"
by the parties.

Rev. Laws Hawaii 202-17, 202-19
The provisions of section 202-17 (no property
passes until goods are ascertained) and section 202-

19 (rules for ascertaining intention) would be
modified.

U.C.C. Sec. 2-502. Explanatory Notes.

Section 2-502 gives the buyer an additional right
as a result of identification of the goods to the
contract. He has a right to the goods if the seller
should become insolvent within ten days after receiv-
ing the first installment on the price.

Hawaii Law.
Rev. Laws Hawaii 202-17, 202-18, 202-19
There is no comparable provision in the Hawaii

statute, but sections 202-17, 202-18, and 202-19
would be affected.

U.Cc.C. Sec, 2-503. Explanatory Notes.

Section 2-503 sets forth the general rules govern-
ing the manner of proper or due cender of d?livery.
It provides for the method of tender of delivery 1in
five categories: (1) tender of delivery in situations
not otherwise specifically covered in section 2-503,
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{(2) tender of delivery under shipment contracts, (3)
tender of delivery under destination contracts, (4)
tender of delivery of goods in possession of a bailee
where delivery is teo be accomplished without moving
the goods, and (5} tender of delivery where the con-
tract requires delivery of documents.

Hawaii Law.

Rev. Laws Hawaii 202-11, 202-19, 202-20, 202-43(c) and
(d), 202-46, 202-51

The Hawaii statute does not contain a similarly
detailed treatment. The general policy provided in the
following statutory provisions is continued and
supplemented: sectiong 202-11, 202-19, 202-20, 202-43
{(c) and (d), 202-46 and 202-51 except that subsection
2-503(3) of the Code changes the rule of 202-19(5) as
to what constitutes a destination contract.

U.C.C. Sec., 2-504. Explanatory Notes.

Section 2-504 applies to shipment contracts and
extends the application of subsection 2-503(2).

Unless otherwise agreed, effective tender would
be made by the seller under a shipment contract as
follows:

(a) The seller must put the goods in possession
of the carrier under a reasonable contract
for their transportation.

(b) The seller must tender "in due form" any
"document" required for the buyer to obtain
possession of the goods.

(c) Thelseller must in every case “promptly
notify" the buyer of the shipment.

Hawaii Law.
Rev. Laws Hawaii 202-46

Section 202-46 is rewritten.
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Uu.c.c. Sec. 2-505., Explanatory Notes.

Section 2-505 deals with shipment by the seller
under reservation. Under this section, the seller’'s
procurement of a negotiable bill of lading (whether
to his order or not) reserves a “security interest" in
the goods.

This section also provides that a nonnegotiable
bill of lading naming the seller or his nominee as
consignee 'reserves possession of the goods as secu-
rity". It is not necessary that the seller retain
possession of the bill. A nonnegotiable bill of lading
naming the buyer as consignee “reserves no security
interest” in the goods even though the seller retains
possession of the bill of lading.

Subsection (2) provides that the seller's reser-
vation of a security interest in goods where shipment
under reservation is in violation of the terms of a
contract for sale shall constitute an improper contract
for transportation under section 2-504.

Hawaii Law.

Rev. Laws Hawaii 202-20

Section 202-20 is rewritten.

U.C.C. Sec. 2-506. Explanatory KNotes.

Section 2-506 covers drafts relating to shipment
of goods whether or not there are documents accompany-
ing the draft. It covers only drafts which have been
paid or purchased for value by a "“financing agency".

Subsection (2) indicates that a financing agency
is entitled to reimbursement from the buyer for a draft
purchased or honored in good faith even though defects
in documents accompanying the draft are later discover-
ed so long as these defects were not apparent on the
face.

Hawaiil Law.

There is no comparable provision in the Hawaii
law.
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U.Cc.c. Sec. 2-507. Explanatory Notes.

Subsection (1) of section 2-507 of the Code
restates the rule provided in section 202-42, Revised
Laws of Hawaii, that tender of delivery and payment are
concurrent conditions unless otherwise agreed.

Subsection (2) provides that if payment is due
and demanded when the goods are delivered to the buyer,
the buyer's right to retain the goods or to dispose of
them is conditional upon payment being made., This
concept of conditional delivery has no counterpart in
the Hawaii statute.

Hawaii Law.
Rev. Laws Hawaii 202-11, 202-41, 202-42, 202-69

Sections 202-11, 202-41, 202-42, and 202-69 are
affected.

U.c.C. Sec. 2-508. Explanatory Notes.

Section 2-508 deals with the seller's right to
correct improper tender or delivery.

Section 2-601 of the Code provides that a buyer
may reject "if the goods or the tender of delivery
fail in any respect to conform to the contract". The
impact of this broad right of rejection is softened by
the provisions of section 2-508 giving the seller the
opprotunity to cure improper tender or delivery in
certain circumstances.

Hawaii Law.

There is no comparable provision in the Hawaii
statute.

U.Cc.C. Sec. 2-509. Explanatory Notes.

Section 2-509% allocates risk of loss in all
situations where there has been no breach of the
contract for sale except where there is “contrary
agreement” or there is a sale on approval under section
2-327.
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The Code allocates risk of loss without regard to
title to the goods, the underlying theory heing the
adoption of a contractual approach rather than an
arbitrary shifting of the risk with the "property" in
the goods.

Under subsection 2-509(3)} the risk of loss does
not pass from a "merchant" to a buyer until the buyer
has taken physical possession of the goods, i.e.,
until "receipt" by the buyer.

Hawaii Law.

Rev. Laws Hawaii 202-22

Section 202-22, which provides that risk of loss
follows title to the goods, is rewritten.

u.c.C., Sec. 2-510. Explanatory Notes.

Secticon 2-510 deals with the effect of breach on
the risk of loss. The basic philosophy of the Code is
to place the risk of loss on the party who has broken
his contract.

Hawaiili Law.

There is no comparable provision in the Hawaii
statute.

U.C.C. Sec. 2-511. Explanatecry Notes.

Section 2-511, dealing with tender of payment,
together with section 2-507, adopts the rule stated
in section 202-42, Revised Laws of Hawaii.

Subsection {2) recognizes that tender of cash for
goods 1s not always commercially feasible. Hence
something less than cash may operate as proper tender
of payment.

Hawaii Law.

Rev. Laws Hawaii 202-42

Section 202-42 is rewritten.



U.C.C. Sec. 2-512. Explanatory Notes.

Sections 2-512 and 2-513 establish the scope of
the buyer's right to inspect. The Code contemplates
that the buyer shall have an opportunity to inspect
before acceptance and before payment unless the
contract requires payment before inspection.

Section 2-512 applies to cases in which the
contract regquires payment before inspection either by
the express agreement of the parties or by reascn of
the effect in law of that contract.

Subsection (2} makes explicit the general policy
of the Hawail statute that the payment required before
inspection in no way impairs the buyer's remedies or
rights in the event of a default by the seller.

Hawaiili Law.
Rev. Laws Hawaii 202-47, 202-49%
There is no comparable provision in the Hawaii

statute, but sections 202-47 and 202-49 relate to this
subject.

U.C.C., Sec. 2-513., Explanatory Notes.

Section 2-513, dealing with the buyer's right to
inspection, is in general accord with section 202-47,
Revised Laws of Hawaii, on the same subject. Unless
ctherwise agreed, the Code gives the buyer a right to
inspect the goods at any reascnable time and place and
in any reasocnable manner.

Subsection (2), dealing with cost of inspection,
is new,

Subsection (3) deals with situations where the
contract requires the buyer tc pay for the goods
before inspection.

Subsection (4} provides that agreement as to the
place for or method of inspection shall not affect
the rules regarding identification, delivery, passage
of title, and risk of loss.

Hawaiili Law.

Rev. Laws Hawaii 202-47

Section 202-47 is rewritten.
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U.Cc.C. Sec. 2-514. Explanatory Notes.

Section 2-514 would extend the rule found in
section 41 of the Uniform Bills of Lading Act by
including any document against which a draft is drawn--
not just bills of lading.

Hawaii Law.
There is no comparable provision in the Hawaii

statute since Hawaii has not adopted the Uniform Bills
of Lading Act.

U.c.C. Sec. 2-515. Explanatory Notes.

Section 2-515 is intended to facilitate and
encourage the private adjustment of disputes as to the
kind, guality, or conditicn of goods identified to
contracts for sale.

Subsection (a) gives either party the right to
test, inspect, and sample the goods upon reasonable
notification of the other party for the purpose of
ascertaining facts and preserving evidence with respect
to the goods.

Subsection (b) provides for inspection of the
goods by a third party, but only by mutual agreement
of the parties.

Hawaii Law.

There is no comparable provision in the Hawaii
statute.

PART &
BREACH, REPUDIATION AND EXCUSE

U.C.C. Sec. 2-60l1. Explanatory Notes.

Section 2-601 of the Code consolidates in one
section a catalogue of buyer's rights to accept or
reject goods, and such rights are wholly independent
of the status of title to the goods.
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Hawaii Law.
Rev. Laws Hawaii 202-11, 202-44, 202-66(1)

There is no specifically comparable provision in
the Hawail statute, but several provisions deal with

situations of nonconformity, including sections 202-11,
202-44, and 202-66(1).

U.c.C., sec. 2-602. Explanatory Notes.

Section 2-602 is intended to make clear that a
tender or delivery of goods made pursuant to a contract
of sale, even though wholly nonconforming, requires
affirmative action by the buyer to avoid acceptance.
Under subsection (1}, the buyer is given a reasonable
time to notify the seller of his rejection, but with-
out such seasonable notification his rejection is
ineffective.

Subsection (2) lays down the normal duties of the
buyer upon rejection. Beyond his duty to hold the
goods with reasonable care for the buyer's disposition,
this section continues the policy of the Hawaii
statute in generally relieving the buyer from any
duties with respect to them, except when the circum-
stances impose the limited obligation of salvage upon
him under the next section.

Hawali Law.
Rev. Laws Hawaii 202-50

Section 202-50 1s rewritten.

U.C.C, Sec. 2-603, Explanatorvy Notes.

Section 2-603 creates a limited area in which
thg merchant buyer's obligations as to rightfully
rejected goods is greater than those of other buyers.
The merchant buyer would not only have the duty of
reasonable care of the goods under section 2-602(2) (b)
but alsoc the duty to follow “reasonable instructions"
from the seller with respect to the goods so long as
the seller provides indemnity for expenses if demanded
by the buyer, and even without instructions from the
seller, to make “"reasonable efforts" to sell goods

which are "perishable or threaten to decline in value
speedily".
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Hawaii Law.

There is no comparable provisjion in the Hawaii
statute.

y.C.C. Sec. 2-604. Explanatory Notes.

Section 2-604 is designed to encourage salvage
of rejected goods by the buyer. Proper salvage will
often decrease the amount of damages to which the
seller is exposed., The Code seeks to accomplish this
end by making it clear that the huyer's storage or
resale of the goods in proper circumstances will not
constitute acceptance or conversion of the goods by
the buyer.

Hawaii Law.

There is no comparable provision in the Hawaii
statute.

U.Cc.Cc. Sec. 2-605. Explanatory Notes.

Section 2-605 rests upon a policy of permitting
the buyer to give a quick and informal notice of
defects in a tender without penalizing him for omis-
sions in his statement, while at the same time protect-
ing a seller who is reasonably misled by the buyer's
failure to state curable defects.

In transactions between merchants, the merchant
buyer would be required, upon request from the merchant
seller, to give a "full and final written statement of
all defects” on which he proposes to rely. All other
buyers would be required to specify "defects" I
discernible on inspection if the seller could have
cured the defect.

Hawaii Law.

There is no comparable provision in the Hawaii
statute.
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U.C.C. Sec. 2-606. Explanatory Notes.

Section 2-606 provides that under Article 2 of
the code, "acceptance" as applied to goods means that
the buyer, pursuant to the contract, takes particular
goods which have been appropriated to the contract as
his own, whether or not he is obligated to do so.

Under this section acceptance of goods is always
acceptance of identified goods which have been
appropriated to the contract or are appropriated by
the contract. There is no provision for "acceptance
of title" apart from acceptance in general, since
acceptance of title is not material under this Article
to the detailed rights and duties of the parties.

Hawaii Law.
Rev. Laws Hawail 202-48
Section 202-48 is rewritten.

U.C.C. Sec. 2-607. Explanatory Notes.

Section 2-607 would continue, in general, the
policies with respect to acceptance of gcods. Under
subsection (1), once the buyer accepts a tender the
seller acquires a right to its price on the contract
terms. :

Under subsection (2) acceptance of goods preclude
their subsequent rejection. Any return of the goocds
thereafter must be by way of revocation of acceptance
under the next section.

Subsection 2-607 (3) (a), like section 202-49,
Revised Laws of Hawail, requires the buyer to notify
the seller of "any breach” within a reasonable time
after it is discovered or should have been discovered
or be barred from any remedy.

In the event the seller breaches the warranty
against infringement, the buyer must, if sued for
infringement, notify the seller within a reasonable
time "after he receives notice of the litigation" or
be barred from any remedy over against the seller.
This provision of subsection 2-607(3) (b) 1is new.

Subsection 2-607(5) (a) sets up a statutory
procedure for "vouching in" a seller who is answerable
over to a buyer for a breach of warranty or other
obligation on which the buyer is being sued.
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Hawaii Law.
Rev. Laws Hawaii 202-41, 202-49, 202-69

Sections 202-41, 202-49 and 202-69 are rewritten.

U.Cc.C. Sec. 2-608. Explanatory Notes.

Under section 2-608, the concept of revocation
of acceptance would replace the remedy of rescission
for breach of warranty under section 202-69, Revised
Laws of Hawaii.

Under subsection 202-69(b), Revised Laws of Hawaii,
election of the remedy of rescission forecloses the
buyer from the remedy of damages for breach of warranty,
The buyer is limited to the return of any part of the
purchase price which has been paid. Under the Code,
the revoking buyer may revoke acceptance and still
use the remedies set out in section 2-711.

Section 202-69(c), Revised Laws of Hawaii,
requires that the buyer must notify the seller of his
election to rescind "within a reasonable time"”. The
Code follows the same principle by requiring revoca-
tion "within a reasonable time after the buyer
discovers or should have discovered" the grounds for
revocation. In addition, the Code requires that the
revocation must occur before the condition of the goods
has substantially changed unless, of course, the change
is due to the defect in the goods.

Hawaii Law.
Rev. Laws Hawaii 202-69

Section 202-69 is rewritten.

U.C.C, Sec. 2-609., Explanatory Notes.

Section 2-609 recognizes that a material part of
any bargain for the sale of goeds is the reasonable
expectation that the contract will be performed.
Impairment of this expectation, which is something
short of actual breach, can create undue hazards unless
a means of protection is devised.
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The Code seeks to protect against impending breach
by giving the threatened party (1) the right to demand
adequate assurance of performance; {(2) the right to
suspend his performance, and (3) the right to treat
the contract as repudiated if adequate assurance of
performance is not given.

Hawaii Law.
Rev. Laws Hawaii 202-53, 202-54, 202-55, 202-63
There is no comparable provision in the Hawaii

statute, but the sections 202-53, 202-54, 202-55, and
202-63 provide protection against impending breach.

U.C.C. Sec. 2-610. Explanatory ﬁotes.

Section 2-610 deals with anticipatory repudia-
tion. Under this section when such a repudiation
substantially impairs the value of the contract, the
aggrieved party may at any time resort to his remedies
for breach, or he may suspend his own performance
while he negotiates with, or awaits performance by, the
other party.

Hawaii Law.
Rev. Laws Hawaii 202-63(b), 202-65

There is no comparable provision in the Hawaii
statute, but sections 202-63(b) and 202-65 deal with

breach of contract and rescission. The general effect
of section 202-63(b) is continued in force.

U.C.C. Sec. 2-611. Explanatory Notes.

Section 2-6ll makes it clear that the repudiating
party's right to reinstate the contract is entirely
dependent upon the action taken by the aggrieved party.
If the latter has cancelled the contract or materially
changed his position at any time after the repudiation,
there can be no retraction under this section.

Hawaii Law.

There is no comparable provision in the Hawaii
statute.
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U.C.C. Sec. 2-612. Explanatory Notes.

Section 2-612 prescribes special rules for
installment contracts.

Subsection 2-612(l) states that a contract may
be an installment contract even though it contains
the clause "each delivery is a separate contract" or
its "equivalent™.

Subsection 2-612(2) deals with the right of the
buyer to reject nonconforming installments. The buyer
may reject only (a) if the nonconformity substantially
impairs the value of that installment and cannot be
cured or (b) if there is a defect in required documents.

Subsection 2-612(3) deals with the problem of
breach of the whole contract.

Hawaii Law.
Rev. Laws Hawaii 202-45 (b)
Section 202-45(k) 1is rewritten.

U.c.C. Sec. 2-613. Explanatory Notes.

Sections 2-613 through 2-616 deal with various
phases of the problem of impossibility of performance
of the contract of sale.

Section 2-€13 coversg the problem of impossibility
arising out of an inadvertent destruction or deterio-
ration of specific goods which were supposed to be
used to fill the terms of a contract for sale.

Hawaii Law.

Rev, Laws Hawaii 202-7, 202-8

Sections 202-7 and 202-8 are combined and
rewritten.

U.C.C. Sec. 2-6l14. Explanatory Notes.

Section 2-614 deals with substituted performance.
The Code philosophy with respect to frustration of the
delivery or payment terms of a contract for sale is to
save the contract if a reasonable substitute for the
agreed performance can be found.
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If the contract method of delivery is frustrated,
the seller must avail himself of any “commercially
reasonable" substitute mode of delivery and the buyer
must accept the substituted performance.

If the contract method of payment fails because
of government regulation, the buyer may Fender a
payment which is “comercially a substantial equivalent”
to that contemplated by the contract. If so tendered,
the seller must deliver the goods. If the goods have
already been delivered to the buyer when the frustra-
tion occurs, the buyer may discharge his obligation by
conforming to the regulations unless the regulation is
“discriminatory, oppressive or predatory”.

Hawaii Law.

There is no comparable provision in the Hawaii
statute.

U.c.C¢. Sec. 2-615. Explanatory Notes.

Section 2-615 excuses a seller from timely
delivery of goods contracted for, where his performance
has become commercially impracticable because of
unforeseen supervening circumstances not within the
contemplation of the parties at the time of contracting.

Only one situation in which there may be excuse
of performance is expressly mentioned in section 2-615--
excuse because of "foreign or domestic governmental
regulation or order". Excuse in other situations
depends on whether (a) a contingency has occurred "the
nonoccurrence of which was a basic assumption on which
the contract was made” and (b) the contingency has
rendered performance of the contract "impracticable".

Hawaii Law.

There is no comparable provision in the Hawaii
statute.

U.C.C. Sec. 2-6l6. Explanatory Notes.

Section 2-616 deals with the procedure which may
be followed by the buyer if he should receive a notice
of excuse from the seller under section 2-615. He may
{(a) terminate the contract as to the delivery concern-
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ed, (b) terminate the entire contract if the value of
the whole contract is substantially impaired, or (¢}
acquiesce in a modification of the contract as per the
seller's notification. The buyer's failure to select
one of the foregoing alternatives within a reasonable
time results in a lapse of the contract.

Hawaii Law.

There is no comparable provision in the Hawaii
statute.

PART 7
REMEDIES

U.C.C. Sec. 2-701. Explanatory Notes.

Section 2-701 makes clear that the remedies
provided by the Code do not impair remedies for the
breach of any obligation coliateral to a contract for
sale.

Hawail Law.

There is no comparable provision in the Hawaii
statute.

U.C.C. Sec. 2-702. Explanatory Notes.

Section 2-702 describes the remedies available
to the seller upon discovery of the buyer's insolvency.

A critical factor in the insclvency situaticn will
be whether the seller has relinguished possession of
the goods to the buyer. The Code treatment of the
problem breaks down essentially into description of the
seller's rights where he still has possession of the
goods when the buyer's insolvency is discovered and of
the seller's rights where he has relinguished posses-
sion of the goeds to the buyer before discovery of the
insolvency.
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Because the right of the seller to reclaim goods
under this section constitutes preferential treatment
as against the buyer's other creditors, subsgction (3)
provides that such reclamation bars all of his other
remedies as to the goods involved.

Hawaii Law.

Rev. Laws Hawaii 202-53(a) (2), 202-54(a) (3), 202-57,
202-75(3)

gections 202-53(a) (2), 202-54(a) (3), 202-57, and
202-75 (3) are rewritten, the principal effect being
to extend the protection given to a seller who has
sold on credit and has delivered goods to the buyer
immediately preceding the buyer's insolvency.

U.c.c., Sec. 2-703., Explanatory Notes.

Section 2-703 enumerates the remedies available
to the seller when the buyer wrongfully rejects or
revokes acceptance of goods, fails to make a payment
due on or before delivery, or repudiates. The buyer's
breach may give rise to remedies as to one lot of
goods involved under the contract or as to the whole
contract. The remedies are cumulative.

Hawaii Law.

There is no comparable index section in the Hawaii
statute.

U.C.C. Sec. 2-704., Explanatory Notes.

Section 2-704 is designed to facilitate an
intelligent selection of remedy by the seller upon the
buyer's breach of contract. The Code would increase
the flexibility of the seller's movements after the
buyer's breach by giving the seller broad rights to
identify goods to the contract for sale. These rights
of identification of goods to the contract are signifi-
cant in establishing the seller's right to price and
in allowing resale of the goods to fix seller's damages,

Hawaii Law.
Rev. Laws Hawaii 202-63({c) 202-64 (4)
Sections 202-63(c) and 202-64(d) are rewritten.
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U.c.C. Sec. 2-705. Explanatory Notes.

Section 2-705 deals with the seller's stoppage
of delivery in transit.

Subsection {l) describes the circumstances in
which the seller shall have the right to stop delivery
to the buyer of goods in the hands of a carrier or
other bailee.

Subsection (2) describes the time at which the
seller's right to stop delivery shall end.

Subsection (3) describes the obligations of a
bailee to honor a stop-delivery order.

Hawaii Law.
Rev. Laws Hawaii 202-57, 202-58, 202-59
Sections 202-57, 202-58, and 202-59 are extended

and developed in the light of the other provisions of
the Code.

U.c.C., Sec. 2-706. Explanatory Notes.

Section 2-706 makes it clear that the remedy of
resale by the seller is separate and distinct from the
remedy of damages in section 2-708. In effect, under
the Code the seller has two possible damage remedies
available.

The Code requires that the resale be made "in
good faith and in a commercially reascnable manner”,
and sets up some standards for judging whether the
resale was so made. The resale may be made by way of
one or more contracts to sell or by fulfilling an
already existing contract to sell. It may be in one
unit or in parcels. It may be made at any time and
place and on any terms that are commercially reasonable.
It may be a public or private sale.

Hawail Law.
Rev. Laws Hawail 202-60

Section 202-60 1is rewritten.
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u.Cc.C. Sec. 2=-707. Explanatory Notes.

Section 2-707 provides that a person in the
position of a seller is given certain of the seller's
remedies—-—the right to withhold or stop delivery under
section 2-705, the right to resell under section 2-
706, and the right to recover incidental damages under
section 2-710.

Hawaii Law.
Rev. Laws Hawaii 202-52(b)

Section 202-52(b) is rewritten.

U.C.C. Sec. 2-708. Explanatory Notes.

Section 2-708 spells out the seller's damage
remedies for nonacceptance of the goods or repudiation
of the contract for sale. Two possible remedies are
contemplated-- (1) damages measured by difference
between market and contract price or (2) damages
measured by loss of profits.

Hawaii Law.
Rev. Laws Hawaii 202-64

Section 202-64 is rewritten.

u.c.c. sec. 2-709. Explanatory Notes.

Section 2-709 deals with action for the price by
the seller,

Under section 202-63, Revised Laws of Hawaii, the
seller may recover price where (a) title has passed,
(b) price is payable on a certain day without regard
to delivery or transfer of title and (c) the goods are
not readily resalable. The Code eliminates (b) as a
basis for recovery of price. As to (a), title is no
longer the key to an action for price. Instead, the
Code makes recovery of price dependent on (1) accept-
ance of the goods by the buyer or (2) loss or damage
to conforming goods within a commercially reasonable
time after risk of loss has passed to the buyer. As
to (c), the change is in the mode of expression.
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Hawaii Law.
Rev. Laws Hawali 202-63

Section 202-63 is rewritten.

U.C.C. 8ec. 2-710. Explanatory Notes.

Section 2-710 deals with incidental damages and
authorizes reimbursement to the seller for expenses
reasonably incurred by him as a result of the buyer's
breach.

Hawail Law.

Rev. Laws Hawaii 202-64, 202-70

Sections 202-64 and 202-70 are affected.

U.C.C. 5ec. 2-711. Explanatory Notes.

Section 2-711 sgsets forth an index of the buyer's
remedies. These remedies break down into two general
categories——-damages and rights in the goods.

Subsection (3) gives the buyer a security inter-
est in the goods, if in his possession or control,
for advances on price and expenses when the buyer
rejects the goods or revckes his acceptance of the
goods. This is similar to the buyer's lien under
subsection 202-69{e), Revised Laws of Hawaii.

Hawali Law.

Rev. Laws Hawaili 202-29({e)

There is no comparable index section in the

Hawaii statute. Subsection 202-29(e) is rewritten by
subsection 2-711(3).

U.C.C. Sec. 2-712. Explanatory Notes.

Section 2-712 authorizes the buyer to “cover™
after a breach hy the seller, and protects the buyer
by providing that the measure of damages shall be *“the
difference between the cost of cover and the contract
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price". However, the buyer has no gbligation to cover
and failure to do so will not affect other remedies
available to him.

Hawali Law.

There is no comparable provision in the Hawaii
statute.

U.c.C. Sec. 2-713. Explanatory Notes.

Section 2-713 replaces section 202-67 (c), Revised
T.aws of Hawaii. The damage formula--difference hetween
contract price and market price--is unchanged. The
principal changes under the Code relate to the time
and place for determining market price.
Hawali Law.

Rev. Laws Hawailil 202-67 (c)

Section 202-67(c) 1is rewritten.

U.c.Cc. sec. 2-714. Explanatory Notes.

Section 2-714 applies to those situations in
which the buyer keep nonconforming goods and seeks
damages for the nenconfermity. Such nonconformity
goes beyond breach of warranty and includes late
delivery and improper gquantity.

Under the Hawaii statute, damages are computed
"at the time of delivery to the buyer". The place
for determination of damages is not exXpressly stated.
Under the Code damages are computed “at the time and
rlace of acceptance”.
Hawaii Law.

Rev. Laws Hawaii 202-67(e) and (f)

Subsections 202-67(e} and (f)} are rewritten.
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U.C.C. Sec. 2-715. Explanatory Notes.

Section 2-715 provides for "incidental and
consequential damages". The Code adopts the "foresee-
ability" test as to consequential damages tempered by
the requirement that buyer must prevent enhancement
of such damage hy "cover or otherwise™.

Hawaii Law.
Rev. Laws Hawaii 202-70

Section 202-70, dealing with interest and special
damages, 1s rewritten.

U.C.C. Sec. 2-716. Explanatory Notes.

Section 2-716 continues the existing statutory
policy as to specific performance and injunction
against breach and seeks to further a more liberal
attitude than some courts have shown in connection
with the specific performance of contracts of sale.

The legal remedy of replevin is given the buyer
in cases in which cover is reasonably unavailable and
goods have been identified to the contract., This is
in addition to the buyer's right to recover identified
goods con the seller's insolvency (section 2-502).
Hawaii Law.

Rev. Laws Hawaii 202-68

Section 202-68 is rewritten.

U,C.C. Sec. 2-71l7. Explanatory Notes.

Section 2~717 permits the buyer to deduct from
the price damages resulting from any breach by the
seller and does not limit the relief to cases of
breach of warranty as does the Hawaii statute.

Hawail Law.
Rev, Laws Hawaii 202-69(a) (1)

Sectian 202-69(a) (1) pertains to remedies for
breach of warranty.
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U.Cc.Cc. Sec. 2-718. Explanatory Notes.

Section 2-718 condones liquidated damage clauses
in contracts for sale so long as the amount is reason-
able. Reascnableness is determined on the basis of
three factors: (a) anticipated or actual harm caused
by the breach; (b) difficulties of proof of loss; and
{c) inconvenience or nonfeasibility of otherwise
obtaining an adequate remedy.

The balance of section 2-718 revolves around the
problem of a buyer's forfeiture of advances on the
purchase price when he defaults under the contract.

Hawaii Law.

There is no comparable provision in the Hawaii
statute.

U.Cc.C. Sec. 2-719. Explanatory Notes.

Section 2-719 provides that the parties are free
to shape their remedies to their particular require-
ments, and reasonable agreements limiting or modifying
remedies are to be given effect.

Hawaii Law.

Rev. Laws Hawaii 202-71

Section 202-71 deals with variation of implied
obligations.

U.C.C. Sec. 2-720. Explanatory Notes.

Section 2-720 is designed to safeguard a person
holding a right of action from any unintentional loss
of rights by the ill-advised use of such terms as
"cancellation", "rescission", or the like.

Hawaii Law.

There is no comparable provision in the Hawaii
statute.

72



U.c.c. Sec. 2-721. Explanatory Notes.

cection 2-721 extends the remedies for fraud to
coincide in scope with remedies for nonfraudulen?
breach. It does away with the election ?f remedles
doctrine in connection with rescission situations.

Hawali_ Law.

There is no comparable provision in the Hawaii
statute.

U.Cc.C. Sec. 2-722. Explanatory Notes.

Section 2-722 of the Code states who shall be the
party in interest in a sales transaction wnere third
parties cause injury to the goods.

The provisions of this section apply only after
identification of the goods. Prior to that time only
the seller has a right of acticn.

Hawaii Law.
fHawaii Rules of Civil Procedure 17{a)

There is no comparable provision in the Hawaii

statute. However, Rule 17 (a) of the Hawaii Rules of

civil Procedure provides that "every action shall be
prosecuted in the name of the real party in interest”.

U.C.C. Sec. 2-723. Explanatory Notes.

Section 2-723 seeks to eliminate the most obwviocus
difficulties arising in connection with the determina-
tion of market price, when that is stipulated as a

measure of damages by some provision of this Article
of the Code.

Subsection {l1) establishes the time for deter-
mining market price in cases of anticipatory repudia-
tion when the trial takes place prior to the time for
performance provided in the contract.

Subsection (2} establishes the relevance of
evidence of market prices in a substitute market.
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subsection (3) establishes a procedural require-
ment of notice to avoid surprise when evidence of a
substitute market is going to bhe offered.

Hawaii Law.

There is no comparable provision in the Hawaii
statute.

U.C.C. Sec. 2-724. Explanatory Notes.

gection 2-724 forecloses objection to the
competence of evidence in the form of market quota-
tions for goods regularly traded on a commodity market
where the gquotations appear in "official publications
or trade journals or in newspapers of general
circulation”.

Hawail Law.

There is no comparable provision in the Hawaii
statute.

U.C,.C. Sec. 2-725. Explanatory Notes.

Section 2-725 introduces a uniform statute of
limitations for sales contracts, thereby eliminating
jurisdictional variations and providing relief for
concerns doing business on a nationwide scale whose
contracts have been governed by several different
periods of limitation depending upon the state in
which the transaction occurred. This Article takes
sales contracts out of the general laws limiting the
time for commencing contractual actions and selects a
four-year period as the most appropriate to modern
business practice.

Hawail Law.
Rev. Laws Hawaili 241-1

There is no comparable provision in chapter 202
(Uniform Sales Act). Section 241-1 provides a six-
vear statute of limitations for actions for the
recovery of any debt founded upon any contract. The
application of this section would be modified as to
contracts coming under Article 2 of the Code.
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ARTICLE 3
COMMERCIAL PAPER

The Uniform Commercial Code in Article 3
completely revises and modernizes the Uniform
Negotiable Instruments Law, which was the earliest of
the uniform commercial laws. The Uniform Negotiable
Instruments Law was drafted in 1896. Hawaii enacted
it in 1907 (it appears as chapter 197 of the Revised
Laws of Hawaii 1955), and has not since then amended
it. The accumulated conflicting opinions and
ambiguities invelving many sections of the older law
have been eliminated in Article 3 which has also
streamlined the Negotiable Instruments Law to approxi-
mately half size. Article 3 is considered of merit
by the authorities especially because of its precision
and concision.

The Code omits from Article 3 provisions dealing
with instruments such as bonds and debentures and
deals with them more logically in Article 8, "Invest-
ment Securities",
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3-101.
3-102.
3-103.
3-104.

3-105.
3-106.
3-107.
3-108.
3-109.
3-110.
3-111.
3-112.

3-113.
3-114.
3-115.
3-116.
3-117.
3-118.
3-119,
3-120.
3-121.
3-122.

3-201.
3-202.
3-203.
3-204.
3-205.
3-206.
3-207.

3-208.

PART I
SHORT TITLE, FORM AND INTERPRETATION

Short Title

Definitions and Index of Definitions

Limitations on Scope of Article

Form of Negotiable Instruments; "Draft®;
"Check"; "Certificate of Deposit"; “"Note"

When Promise or Order Unconditional

Sum Certain

Money

Pavable on Demand

Definite Time

Payable to Order

Payable to Bearer

Terms and Omissions Not Affecting
Negotiability

Seal

Date, Antedating, Postdating

Incomplete Instruments

Instruments Payable to Two or More Persons

Instruments Payable With Words of Description

Ambiguous Terms and Rules of Construction

Other Writings Affecting Instrument

Instruments "Payable Through" Bank

Instruments Payable at Bank

Accrual of Cause of Action

PART 2
TRANSFER AND NEGOTIATION

Transfer: Right to Indorsement

Negotiation

Wrong or Misspelled Name

Special Indorsement; Blank Indorsement

Restrictive Indorsements

Effect of Restrictive Indorsement

Negotiation Effective Although It May Be
Rescinded

Reacquisition
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PART 3
"RIGHTS OF A HOLDER

3-301. Rights of a Holder

3-302. Holder in Due Course

3-303. Taking for value

3-304. HNotice to Purchaser

3-305. Rights of a Holder in Due Course

3-306. Rights cf One Not Holder in Due Course

3-307. Burden of Estabhlishing Signatures, Defenses
and Due Course

PART 4
LIABILITY OF PARTIES

3-401. Signature

3-402. Signature in Ambiguous Capacity

3-403. Signature by Authorized Representative

3-404., Unauthorized Signatures

3-405. TImpostors; Signature in Name of Payee

3-406., HNegligence Contributing to Alteration or
Unauthorized Signature

3-407. Alteration

3-408. cConsideration

3-409. Draft Not an Assignment

3-410. Definition and Operation of Acceptance

3-411. Certification of a Check

3-412. Acceptance Varying Draft

3-413. Contract of Maker, Drawer and Acceptor

3-414. Contract of Indorser; Order of Liability

3-415. Contract of Accommodation Party

3-416, Contract of Guarantoéor -

3-417. Warranties on Presentment and Transfer

3-418. Finality of Payment or Acceptance

3-41%9. Conversion of Instrument; Innocent
Representative

PART 5 _
PRESENTMENT, NOTICE OF DISHONOR AND PROTEST

3-501. When Presentment, Notice of Dishonor, and
Protest Mecessary or Permissible
3-502. Unexcused Delay; Discharge
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3-503. Time of Presentment

3-504. How Presentment Made

3-505. Rights of Party to Whom Presentment Is Made

3-506. Time Allowed for Acceptance or Payment

3-507. Dishonor; Holder's Right of Recourse; Term
Allowing Re-Presentment

3-508. Notice of Dishonor

3-509. Protest; Noting for Protest

3-510. Evidence of Dishonor and Notice of Dishonor

3-511. Waived or Excused Presentment, Protest or
Notice of Dishonor or Delay Therein

PART 6
DISCHARGE

3~601. Discharge of Parties

3-602. Effect of Discharge Against Holder in Due
Course

3-603. Payment or Satisfaction

3-604. Tender of Payment

3-605. Cancellation and Renunciation

3-606. Impairment of Recourse or of Collateral

PART 7
ADVICE OF INTERNATIONAL SIGHT DRAFT

3-701. Letter of Advice of International Sight Draft

PART 8
MISCELLANEQUS

3-801. Drafts in a Set

3-802. Effect of Instrument on Qbligation for Which
It Is Given

3-803. HNotice to Third Party

3-804. Lost, Destroyed or Stolen Instruments

3-805. Instruments Not Payable to Order or to Bearer
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PART |
SHORT TITLE, FORM AND INTERPRETATION

U.Cc.C. Sec. 3-101. Explanatory Notes.

Self-explanatory.

U.Cc.C. Sec. 3-102. Explanatory Notes.

This section contains general definitions as used
in Article 3 unless the context otherwise requires;
also 1t contains an index of other definitions in
other sections of Article 3 applying to Article 3, as
well as definitions in other articles applying to
Article 3. For the purpose of providing uniferm
definitions applicable to all articles and sections of
the Code, the more general definitions appear in
Article 1. In addition to adding many definitions not
covered by the Hawaii law, the definitions in the Code
modify some of the definitions contained in section
197-190, Revised Laws of Hawalil, as follows:

"Acceptance" (section 3-410)not only means an
acceptance completed by delivery or notification, but
has been expanded to mean "drawee's signed engagement
to honor the draft as presented. It must be written
on the draft, and may consist of his signature alone".

"Action"” (section 1-201(1)) is expanded and, in
addition to counterclaim and setoff, includes "in the
sense of a judicial proceeding . . . suit in equity
and any other proceeding in which rights are
determined®.

"Bearer"” (section 1-201(5)) is made more compre-
hensive and is not limited to person in possession of
a bill or note which is payable to bearer, but
includes alsoc "person in possession of an instrument,
document of title, or security payable to bearer or
indorsed in blank".

"Note" (section 3-104) expands upon "bill" and
"note" used in the Hawaii law which cover, respective-
ly, bkill of exchange and negotiable promissory note;
this now, for purposes of this section, means negoti-
able instruments which must meet certain regquirements
(section 3-104(l)) and writings complying with these
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requirements which are *draft" (bill of exchange) if
it is an order; *"check" if it is a draft drawn on a
bank and pavable on demand; “certificate of deposit”
if it is an acknowledgment by a bank of receipt of
money with an engagement to repay it; and "note” if it
is a promise other than a certificate of deposit.

“Delivery* (section 1-201(14)) enlarges the Hawaii
law, which means actual or constructive transfer of
possession from one person to another, to the voluntary
transfer of possession with respect to instruments,
documents of title, chattel paper, or securities.

"Holder" (section 1-201(20)) broadens the Hawaiil
law, which means the “"payee or indorsee of a bill or
note who is in possession of it or is the bearer
thereof", to cover any person in possession of docu-
ments of title or an instrument or an investment
security drawn, issued or indorsed to him or to his
order or to bearer or in blank.

"Tssue" (section 3-102(1) (a)) as defined adds “or
a remitter" to the Hawaii law which reads "first
delivery of the instrument . . . to a person who takes
it as a holder".

"Value" (sections 1-201(44) and 3-303) under
Hawaii law means “"valuable consideration"; the
Uniform Commercial Code is more specific and provides
(section 1-201(44)) as used generally in the text a
person gives value for rights if he acquires them in
return for a binding commitment to extend credit; or
as security for or in total or partial satisfaction of
a pre-existing contract for purchase; or generally in
return for any consideraticn sufficient to support a
simple contract. The Code further provides (section
3-303), with respect to negotiable instruments, that
a holder takes the instrument for "value" to the extent
that the agreed consideration has been performed or
that he acquires a security interest in or a lien on
the instrument otherwise than by legal process; or
when he takes the instrument in payment of or as
security for an antecedent claim against any person
whether or not the claim is due; or when he gives a
negotiable instrument for it or makes an irrevocable
commitment to a third person.

"Written" (section 1-201(46}} enlarges and
clarifies the Hawaii law, which reads "written"®
includes "printed" and "writing”, as follows: "written"®
or "writing" includes printing, typewriting, or any
other intentional reduction to tangible form.
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Hawaii Law.
Rev. Laws Hawaii 197-126, 197-184, 197-185, 197-190

U.C.C. Sec. 3-103. Explanatory Notes.

This section provides that Article 3 does not
apply to money (section 1-201(24}}, documents of title
{section 1-201{15} and Article 7), and investment
securities (Article 8), and that the provisions of
this Article are subject to the provisions of Article
4, dealing with bank deposits, and Article 9, dealing
with secured transactions. Many items in the course
of bank collections will be negotiable instruments and
the same may be true of collateral pledged as security
for a dekt. In such cases this Article, which is
general, is, in case of conflicting provisions, subject
to the articles which deal specifically with the type
of instrument invelved, i.e., Articles 4 and 9.

U.c.C. Sec. 3-104. Explanatory Notes.

The provisions of Hawaii law are combined and
reworded by the Code and section 197-10, Revised Laws
of Hawaii, is omitted as serving no useful purpose.

Subsection 3-104 (1) (x) adds tec section 197-1(b},
Revised lLaws of Hawaii, which reads that an instrument
to be negotiable "must contain an unconditional prom-
ise or order to pay a sum certain in money”, a further
qualification that it must not contain any “other
promise, order, obligation or power given by the maker
or drawer eXcept as authorized by this Article®.

Subsection 3-104 (1) {(¢) would eliminate from
section 197-1{c), Revised Laws of Hawaii, the less
specific phrase "or at a fixed or determinable future
time"” and add a more positive and more easily deter-
minable reguirement “or at a definite time".

Subsections 3-104(2) (a), (b), (c) and (d) specify
further, writings, not specified in the Hawaii law,
which meet the requirements of negotiability. These
are:

(a) "Draft" ("bill of exchange") if an order;

{(b) "Check™"™ if a draft drawn on a bank and
payable on demand;
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(c) "Certificate of deposit” if it is an acknowl-
edgment by a bank of receipt of money with
an engagement to pay;

(d) “Note" if a promise other than a certificate
of deposit.

Subsection 3-104(3) specifies that the terms used
in subsection (2) and as used in other Articles of the
Code may refer to instruments that are not negotiable

within this Article as well as to instruments that are
negotiable.

Hawail Law.

Rev. Laws Hawaii 197-1, 197-5, 197-10, 197-126, 197-
184, 197-185

25 H. 159

U.C.C. Sec, 3-105. Explanatory Notes.

This section of Article 3 would constitute a
rewording and liberal expansion of the Hawaii law and
its effect would be to broaden the scope of interpre-
tation heretofore applied to the term "unconditiocnal®™.
Under Hawaii law, "an ungualified order or promise to
pay to unconditicnal--though coupled with an indica-
tion of a particular fund out of which reimbursement
is to be made, or a particular account to be debited
with the amount, or a statement of the transaction
which gives rise to the instrument®.

Subsections 3-105(1) (a) to (h) and (2) (a) through
provide essentially as follows: a promise or order
otherwise unconditional is not made conditional by the
fact that the instrument is subject to implied or
constructive conditions; or that it states its
consideration, whether performed or promised, or the
transaction which gave rise to the instrument, or that
the promise or order is made or the instrument matures
in accordance with or "“as per" such transaction; or
refers to or states it arises out of a separate agree-
ment; or states it is drawn under a letter of credit;
or states it is secured, whether by mortgage, reserva-
tion of title, or otherwise; or indicates a particular
account to be debited or any other fund or source from
which reimbursement is ewpected; or is limited to
praymeht out of a particular fund, or proceeds of a
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particular source, if the instrument is issued by a
government, agency, Or unit; or is limited to payment
out of entire assets of a partnership, unincorporated
association, trust or estate by or on behalf of which
the instrument is issued. A promise or order is not
unconditional if the instrument states it is subject
to or governed by any other agreement; or states it is
to be paid only out of a particular fund or source
except as provided in this section.

Hawalil Law.

Rev. Laws Hawaii 197-3

U.c.C. Sec. 3-106. Explanatory Notes.

Subsections 3-106(1) {a) to () and (2) amount to
a rewording of the Hawaii law. They would tend to
clarify provisions as to interest, discounts or
additions, exchange, costs and attorney's fees, and
acceleration or extension.

Subsection 3-106(1) (a) is in accord with section

197-2(a} and (b), Revised Laws of Hawaii.
[

Subsection 3-106(1) (b) provides that a sum
certain is stated although the instrument provides for
different rates of interest before and after default
or a specified date.

Subsection 3-106(1) (c) provides that a sum
certain is stated although the instrument provides a
discount or addition if paid before or after the date
fixed for payment (this section rejects decisions
denying negotiability to a note with a term providing
discount for early payment since it is sufficient that
the holder may determine the amount payable from the
instrument itself).

Subsection 3-106(1) (d) is the same as subsection
197-2(d), Revised Laws of Hawaii, except for adding
the phrase "or less exchange”.

Subsection 3-106(1) (e} is the same as subsection
197-2(e), Revised Laws of Hawaii, except for the
addition of the phrase "or both".

Hawaii Law.

Rev. Laws Hawaii 197-2, 197-6(e)
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U.c.c. Sec. 3-107. Explanatory Notes.

The Hawaii law provides that the validity and
negotiable character of an instrument are not gffected
by the fact that it "designates a particular kind of
current money in which payment is to be made®.
Subsection 3-107(1) constitutes a complete revision of
the Hawaii law, clarifies when an instrument is payable
in money, and establishes rules applicable to instru-
ments drawn payable in a foreign currency.

The term “"money® is defined in section 1-201 as
"3 medium of exchange adopted by a foreign or domestic
government as part of its currency”; this rejects the
narrow view of early cases that money is limited to
legal tender. Where the instrument states that it is
payable in "currency" or "current funds", it is payable
in money.

Subsection 3-107(2) provides for instruments
payable in foreign currency.

Hawaii Law,

Rev. Laws Hawaii 197-6 (e)

U.C.C. Sec. 3-108. Explanatory Notes.

Section 3-108 is identical with section 197-7,
Revised Laws of Hawaii, except for the deletion in the
latter of the last sentence making overdue instruments
payable an demand under certain circumstances. The
Code provides that instruments payable on demand
include those payable at sight or on presentation and
those in which no time for payment is stated.

Note: See section 3-302 (holder in due course);
hereunder, there is no longer a possibility that one
taking time paper after maturity may acquire due
course rights against a post-maturity indorser.
However, section 3-501 (4 provides that neither
presentment nor notice of dishonor, nor protest is

necessary to charge an indorser who has indorsed after
maturity.

Hawaii Law.

Rev. Laws Hawaii 197-7
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U.C.C. Sec. 3-109. Explanatory Notes.

Section 197-4(a), Revised Laws of Hawaii, is
essentially the same as section 3-109(1) (a) and (b);
however, the balance of section 3-109 differs from the
Hawail law and represents a rewriting which would
effect the purpose of providing certainty as to time
in substitution for "“fixed or determinable future
time".

Subsection 3-109(1) (c) removes uncertainty as to
acceleration clauses by providing that an instrument
is payable at a definite time if payable "at a definite
time subject to acceleration®.

Subsection 3-109(1) (d) adopts the rule that a
clause providing extension at the holder's option,
does not affect negotiability since a holder is given
only the same right he would have without the clause.

Subsection 3-109(2) is contrary to section 197-4
{c), Revised Laws of Hawaii; it provides that an
instrument is not payable at a definite time and
negotiable where it is payable after events certain to
happen but uncertain as to time.

Hawaii T.aw.

Rev. Laws Hawaii 197-4, 197-17(c)

U.c.C. Sec. 3-110. Explanatory Notes.

Subsections 3-110(1) (a), (b), (c)} and (d) cover
some of the provisions of the Hawaii law e.g., sub-
sections 197-8(a}, (), (c), (d) and (e}, Revised Laws
of Hawaii; however, in general it would represent a
rewriting of the law with new and expanded provisions.

Subsection 3-110(1) (e) seeks to clarify uncertain-
ty in judicial decisicns holding that an instrument
payable to the order of an estate, trust, or fund is
payable to the bearer since the payee's name does not
appear, by providing that such an instrument is deemed
pavable to the representative of such estate, trust,
or fund (see Shaw v. Smith (1889), 150 Mass. 166).

Subsection 3-110(1) (b) is substantially the same
as section 197-8(b), Revised Laws of Hawaii, but the
wording is clarified and expanded.
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Subsection 3-~110(1) {(g) provides that an instru-
ment payable to an unincorporated association or
partnership is order and not bearer paper.

Subsection 3-110(2) makes certain that an instru-
ment "payable upon return of this instrument properly
indorsed® is not an "order" instrument.

Subsection 3-110(3) is intended to protect a
drawer who fills in the payee's name on a printed form
without noticing the printed word “bearer" thereon,
and intending only an "order” instrument. Under such
circumstances the name of the payee indicates intent
that the "“order" words shall control. The “hearer™”
words shall be given effect only if "handwritften or
typewritten”.

Hawaii Law.

Rev. Laws Hawalii 197-8

u.c.c. Sec, 3-111. Explanatory Notes.

Subsections 3-111{a) and (b) are comparable to
subsections 197-9(a) and (b), Revised Laws of Hawaii;
however, the entire section of the Code constitutes a
broadening and a rewording; also, it omits other items
in the Hawaii law relating to the fact an instrument
is payable to bearer when, "made payable to a ficti-
tious or nohexisting person" and "when the name of the
payee does not purport to be the name of any person or
when the only or last indorsement is in blank". These
areas are covered in other sections of the Code, i.e.,
sections 3-204 (blank indorsement} and 3-405
{imposters) .

Hawall Law.

Rev. Laws Hawall 197-9

U.c.c. Sec. 3-112., Explanatory Notes.

Section 3-112 constitutes a rewording of the
Hawaii law with the omission of the provision in ‘
subsection 197-5(d), Revised Laws of Hawaii, that negoti-
ability is not affected by a provision giving “the
holder an election to require something to be done, in
lieu of payment of money"; “undated"; "bears a seal"”;
"designates a particular kind of money".
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Subsections 3-112(bk), (d) and (e} are essentially
similar to subsections 197-5(a), (b) and (c), Revised
Laws of Hawaii, and subsection 3-112(a) is essentially
similar to subsection 197-6(k) and (c), Revised Laws
of Hawaii.

Subsection 3-112(c), authorizing a clause contain-
ing a promise or power to maintain or give collateral
is new, and subsection 3-112{(b} is new, providing that
a term in a draft to the effect that the payee by
endorsing or cashing acknowledges full satisfaction of
an obligation of drawer, does not affect negotiability.

Subsection 3-112(g) is new, and provides that a
statement in a draft drawn in a set, to the effect
that the order is defective only if no other part has
been honored, does not affect negotiability.

Subsection 3-112{(2)} is the same as the last
paragraph of section 197-5, Revised Laws of Hawaii,

“but nothing--shall validate any provision--otherwise
illegal".

Hawaii Law.
Rev. Laws Hawaii 197-5, 197-6

U.C.C. Sec. 3-113. Explanatory Notes.

Sections 3-113 and 197-6(d), Revised Laws of
Hawaii, are essentially the same in that negotiability
is not affected by the fact that the instrument is
under seal. The Code makes it clear that sealed
instruments have no greater validity than other
instruments as far as this Article on commercial paper
is concerned.

Hawail Law.

Rev. Laws Hawaii 197-6 (d)

U.C.C. Sec. 3-114. Explanatory Notes.

Sections 3-114, 197-6{(a), 197-11, 197-12 and
197-13, Revised Laws of Hawaii, accomplish essentially
the same results. The Code constitutes a rewording
and would serve to clarify and make the rules less
ambiguous; part of section 197-12, Revised Laws of
Hawaii, as to "illegal or fraudulent" purpose is
omitted as inaccurate and misleading.
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Subsection 3-114(2) is new, and subsection 3—114
(3} extends section 197-11, Revised Laws of Hawali, to
any signature on an instrument.

Hawaii Law.

Rev. Laws Hawaii 197-6(a), 197-11, 197-12, 197-13,
197-17 (c)

U.C.C. Sec. 3-115, Explanatory Notes.

Section 3-1l5 exemplifies the beneficial effect
of rewording complicates statutes. The related
sections of the Hawaii law are lengthy, abstruse, and
complex. This section of the Code by omitting parts
of sections 197-14, 197-15 and 197-16, Revised Laws of
Hawaii, attempts to balance the rights of a holder in
due course in a paper completed after signing and the
rights of the signer contrary to the Hawaii law which
provided "where an instrument is wanting in any
material particularly the person in possession has prima
facie authority to complete it by filling up the blanks
therein". The Code provides that if completicon is
unauthorized, the rules as to material alteration apply
as provided in section 3-407 even though the paper is
not delivered, but the burden of establishing that any
completion is unauthorized is on the party so assert-
ing.

Section 197-13, Revised Laws of Hawaii, is
omitted.

Hawaii Law.
Rev, Laws Hawaii 197-13, 197-15, 197-16

29 H. 763

U.C.C. Sec. 3-116. Explanatory Notes.

Section 3-116 establishes a simple rule for all
situations involving instruments payable to two or
more persons., Section 197-41, Revised Laws of Hawaii,
provides that where an instrument is payable to the
order of twe or more persons, who are not partners,
all must indorse, unless the one indorsing has
authority to indorse for the other. The Code, however,
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is intended to make clear the distinction between an
instrument payable to A& or B (in the alternative) and
one payable to A and B (not in the alternative), which
distinction is not clear in the Hawaii law. The first
situation names either A or B as payee so that either
may negotiate, enforce or discharge the instrument;
the second is payable only to & and B, and both must
indorse to negotiate although cne may be authorized

to sign for the other. If the instrument is payable
to A and/or B, it is considered to be payable in the
alternative to A or B, or to A& and B together.

Hawali Law.

Rev. Laws Hawaii 197-41

U.C,C. Sec. 3-117., Explanatory Notes,

Section 3-117 would revise and broaden the Hawaii
law, which covers e¢nly cashiers and fiscal officers of
banks and corporations, to any case where a payee is
named with words describing him as agent or officer of
another named person.

Subsection 3-117(a) extends to all agents and
officers of principals and not merely fiscal officers;
subsection 3-117(b) provides that an instrument payable
to a fiduciary may be negotiated, discharged or
enforced by such officer; and subsection 3-117(c)
provides that additional words added to the payee's
name do not affect negotiability in the absence of
actual notice of other facts, thus taking care of the
situation where various descriptive words are added
to the payee, such as "John Doe, Attorney”, etc. 1In
all such cases, the person named may negotiate,
enforce or discharge the instrument, if otherwise
identified, though he does not meet the description.

Hawaii Law.

Rev. Laws Hawaili 197-42

U.C.C. Sec. 3-118. Explanatory Notes.

Subsection 3-118({(a) is essentially the same as
subsection 197-17{e), Revised Laws of Hawaii, with the
added provision that "a draft drawn on the drawer is
effective as a note".

B89



Subsection 3-118(b) is substantially the same as
subsection 197-17(d), Revised Laws of Hawaii, except
that it is modernized to provide that handwritten
terms control typewritten, and typewritten control
printed.

Subsection 3-118(c) is a mere simplification of
subsection 197-17 (a), Revised Laws of Hawaii, and
subsection 3-118(d) is essentially the same as subsec-
tion 197-17 (b), Revised Laws of Hawaii, with the
addition that unless otherwise specified, the rate of
interest shall be the judgment rate at the place of

payment.

Subsection 3-118(e) is substantially the same as
subsection 197-17(g), Revised Laws of Hawaii, combining
and revising it and the last sentence of section 197-
68, Revised Laws of Hawaii.

Subsection 3-118(f) is new and deals with consent
to extension (also, in this connection see section
3-604). This provision has reference to terms inserted
to obtain consent of indorsers and any accommodation
maker to extension, without notice, which might other-
wise discharge them under section 3-606.

Hawaii Law.
Rev. Laws Hawaii 197-17, 197-68

22 H. 140

Uu.c.Cc. Sec. 3-119. Explanatory Notes.

Subsection 3-119(1) is intended to resolve
uncertainties as to the effect of a separate writing
upon a negotiable instrument as bhetween immediate
parties and as to a holder in due course, i.e.,
writings executed as a part of the same transaction
are to be read together as a single agreement. A
purchaser with notice of such limitation, takes sub-
ject to the limitation; if he is without such notice,
he is not affected by such a limiting clause in the
separate writing.

Subsection 3-119(2) provides, in effect, that the
negotiability of an instrument is always.to be deter-
mined by what appears on the face of the instrument
alone, and if negotiable in itself, a purchaser without
notice of a separate writing is in no way affected by
it.
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U.Cc.C. Sec. 3-120. Explanatory Notes.

Section 3-120 states the commercial understand-
ing as to the effect of language making an instrument
payable through a bank. The bank is not named as
drawee, ordered or authorized to pay. It is merely
designated as a collecting bank through which present-
ment is properly made to the drawee.

U.C.C. Sec. 3-121. Explanatory Notes.

Section 3-121 presents two alternatives, A and
B. "A" states the New York commercial understanding,
i.e., that a note or acceptance stating it is payable
at a bank is the equivalent of a draft drawn on the
bank payable out of funds of the maker or acceptor in
current account. "B" states the commercial®understand-
ing in the South and West, i.e., that the note or
acceptance is treated as merely designating a place of
payment; the bank's only function is to notify the
maker or acceptor that the instrument has been present-
ed and to ask for his instructions, and in the absence
of such, it is not regarded as required or even
authorized to pay. Section 197-87, Revised Laws of
Hawalii, follows alternative "A".

Hawaii Law.

Rev. Laws Hawaiil 197-87

U.C.C. Sec. 3-122., Explanatory Notes.

Section 3-122 is an extensive expansion of sec-—
tion 197-51, Revised Laws of Hawaii, which simply
gives the holder of a negotiable instrument the right
to sue. The Code section makes the accrual of a cause
of action explicit in various contingencies, as
follows:

Subsection 3-122(1) (a) provides that accrual of
a cause of action against a maker or acceptor in the
case of a time instrument is on the day after maturity.

Subsection 3-122(1) (b) provides that accrual of
a cause of action against a maker or acceptor in the
case of a demand instrument is upon the date of demand if
no date is stated on the date of issue.
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Subsection 3-122(2) provides that accrual of a
cause of action against an obligor in case of a demand
or time certificate of deposit 1is upon demand; but
demand cannot be made until on or after the date of
maturity.

Subsection 3-122(3) provides that accrual of a
cause of action against a drawer of a draft or an
indorser of an instrument is upon demand following
dishonor.

Subsection 3-122(4) (a) provides that interest runs
from the date of demand in the case of a maker of a
demand note and, subsection 3-122(4) (b) provides that
interest runs in all other cases from the date of
accrual of a cause of action.
Hawaii Law.

Rev. Laws Hawaii 197-51

25 H. 646

PART 2 ,
TRANSFER & NEGOTIATION

U.C.C. Sec. 3-201. Explanatory Notes.

Section 3-201 is a rewording of Hawaii law with
expansion through the addition of new provisions.

Subsection 3-201(1) adds a provision that equi-
tably takes away from a holder with notice, but who
was not a party to a prior fraud, the right to take
free of his knowledge.

Subsection 3-201(2) adds the provision that the
transfer of rights 1s not limited to transfers for
value; an instrument may be transferred as a gift, and
the donee acguires whatever rights the donor had.

Subsection 3-201(3) is comparable to the Hawaii
law in that it makes clear that the transferee is
presumptively entitled to an unqualified indorsement;
and that the negotiation takes effect only when the
indorsement is made, and until that time there is no
presumption that the transferee is the owner.

92



Hawaii Law.

Rev. Laws Hawaii 197-27, 197-49, 197-58

v.c.c. Sec. 3-202. Explanatory Notes.

Section 3-202 is a rewording of Hawaii law and
the addition of a new provision.

Subsection 3-202(1l) 1is in accord with section
197-30, Revised Laws of Hawaii; subsection 3-202(2)
carries out the same intent as section 157-31, Revised
Laws of Hawaii;and subsection 3-202(3) carries out the
same intent as section 197-32, Revised Laws of Hawaii.

Subsection 3-202(4) is new and is intended to
reject judicial decisions changing or limiting the
effect of an indorsement when words of "assignment,

condition, waiver, guaranty, limitation or disclaimer
of liability" are included.

Hawaii Law.

Rev. Laws Hawaii 19%7-30, 197-31, 197-32

U.C.C. Sec. 3-203. Explanatory Notes.

Section 3-203 is a rewording of Hawaii law. This
section is intended to permit indorsement of an
instrument by a misspelled or another name. The Hawaii
law is expanded by giving a person paying value for the
instrument the right to require both the erroneocus and
the correct names to be signed.

Hawaii Law.

Rev. Laws Hawaii 197-43

U.C.C. Sec. 3-204. Explanatory Notes.

Section 3-204 combines and rewords the Hawaii
law. The rule in section 197-40, Revised Laws of
Hawaii, is reversed by the last sentence of subsection
3-204(1). The Hawaili law provides an instrument drawn
payable to bhearer and specially indorsed can be further
negotiated by delivery alone. The principle here
adopted is that the special indorser, as the owner even
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of a bearer instrument, has the right to di;ec? the
payment and to require the indorsement of his %ndoysee
as evidence of the satisfaction of his own'obllgatlon.
The special indorsee may, of course, make it payakle
to bearer again by himself indorsing in blank.

Hawail Law.

Rev. Laws Hawaii 197-9(e), 197-33, 197-34, 197-35,
197-36, 197-40

U.c.c. Sec. 3-205. Explanatory Notes.

Section 3-205 is a rewording and a combin%ng of
the Hawaii law. This section provides a deflanlog of
restrictive indorsements which includgg the wvarieties
of indorsements set forth in the Hawali law.

Hawail Law.

Rev. Laws Hawaii 197-36, 197-39

U.C.C. Sec. 3-206. Explanatory Notes.

Section 3-206 constitutes a complete revision of
the Hawaii law. Subsections (1) and (2) apply to all
four classes of restrictive indorsements defined in
section 3-205. Conditional indorsements and indorse-
ments for deposit or collection defined in section 3-
205(a) and {(c¢) are also subject to subsection (3); and
trust indorsements, defined in section 3-205(d), are
subject to subsection (4). This section negates the
implication found in sections 197-37 and 197-47,
Revised Laws of Hawaii, that under a restrictive
indorsement neither indorsee nor any subsequent taker
from him c¢an be a holder in due course. By omitting
the provisions contained in section 197-47, Revised
Laws of Hawaii, this secticon also avoids any implica-
tien that a discharge is effective against a holder in
due course.

Under subsecticn (1) an indorsement purporting to
prohibit further transfer is without effect for that
purpose. Hence this section gives such an indorsement
the same effect as an unrestricted indorsement, i.e.,
"pay A only*. The indorsee becomes a holder, and the
indorsement does not of itself give notice to subse-
quent parties of any defense or claim of the indorser.
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Subsection (2) permits an intermediary bank or
payor bank, which is not a depository bank, to dis-
regard any restrictive indorsement except that of the
bank's immediate transferor. This provision does not
affect the rights of the restrictive indorser against
parties outside the bank collection process or against
the first bank in the collection process; such rights
are governed by subsections (3} and (4) and section
3-603.

Under subsection (3) any transferee under a
conditional indorsement or one including the words
"for collection", "for deposit", "pay any bank", or
like terms, except an intermediary bank, becomes a
holder for value to the extent that he acts consistent-
ly with the indorsement in paying or applying any value
given by him for or on the security of the instrument.
Contrary to section 197-39, Revised Laws of Hawaii,
subsection (3) permits a transferee under a conditional
indorsement to become a holder in due course free of
the conditional indorser's claim.

Subsection (4}, applying to trust indorsements,
other than those for deposit or collection, is similar
to subsection {(3); but in subsection (4} the duty to
act consistently with the indorsement is limited to
the first taker under it.

Hawaii Law.

Rev. Laws Hawaii 197-36, 197-37, 197-39, 197-47
26 H.434

26 H.517

42 H.23

U.c.C. Sec. 3-207. Explanatory Notes.

Section 3-207 completely revises the Hawaii law.
The revisions make it clear that section 197-22,
Revised Laws of Hawaii, which covers only negotiation
by an infant or corporation is extended by subsection
{1) {a) of the Code section to "any other person with-
out capacity".

Subsection (1) {b) provides that negotiation is

effective although obtained by fraud, duress or
mistake. Under subsection (1) (c) regotiation is
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effective though "“part of an illegal transaction".
Under subsection (1} {d) negotiation is effective
although made in breach of duty. Therefore the status
of a taker of an instrument by unlawful means, as
provided in subsection (a}, (b), (c},and (d), is now
changed from a party whose title to the instrument is
defective, to that of a holder subject to divestment
by the rightful owner.

Subsection (2) means that an instrument subject
to the disability set out in (1) (a}, (b}, {(c}, and (4)
may be subject to any remedy permitted by law because

of the illegality, except as against a subsequent
holder in due course.

Hawaiil Law.

Rev., Laws Hawaii 197-22, 197-58, 197-59

U.C.C. Sec. 3-208. Explanatory Notes.

Section 3-208 combines and rephrases parts of
sections of the Hawaii law. However, no change in
the substance of the law is apparently intended.
"Returned or reacquired by" is substituted for
"negotiated back to" in section 197-50, Revised Laws
of Hawaii, in order to clarify that the section
applies to a return by an indorsee who does not himself
indorse. :

Hawaii Law.
Rev. Laws Hawaii 197-48, 197-50, 197-121

27 H. 763

: PART 3
RIGHTS OF A HOLDER

U.C.C. Sec. 3-301. Explanatory Notes.

Section 3-301 rewords the Hawaii law. It is,
however, essentially the same except that the provision
in the Hawaii law as to discharge by payment is covered
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by section 3-603(l). Section 3-301 is reworded to
state in one provision all the rights of a holder and
to make it clear that every holder has such rights.
Hawaii Law.

Rev. Laws Hawaii 197-51

25 H. 646

U.Cc.C. Sec. 3-302. Explanatory Notes.

Section 3-302 constitutes a rewording and adding
of new provisions to the Hawaii law. The changes are
intended to remove ambiguities,

Subsecticons (1) (a) and (b) are in accord with
section 197-52{c), Revised Laws of Hawaii.

Subsection (1) (¢} is in accord with secticon 197-
52(b}, Revised Laws of Hawaii, except it is made
clear that the purchaser of an instrument which is
overdue may still be a holder in due course if he
takes it without notice that it is overdue.

Subsection (2) states that the payee may become
a holder in due course to the same extent and under
the same circumstances as any other holder. This is
a new provision intended to settle any legal uncer-
tainty as to that point.

Subsection (3) goes beyond section 197-52,
Revised Laws of Hawaii, by providing that one not
taking in the usual course of business does not
qualify as a holder in due course. It is intended to
state existing case law.

Subsection (4) adds a new provision to .the effect
that the purchaser of a limited. interest, such as the
pledgee in a security transaction can be a holder in
due course only to the extent of the interest purchased
(see also secticns 1-201 and 197-27, Revised Laws of
Hawaii).

Hawail Law.
Rev. Laws Hawaii 197-52

28 H. 35
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Uv.c.C. Sec. 3-303. Explanatory Notes.

Section 3-303 construes and rewords the Hawaii
law. The changes would appear to remove uncertainties
in the Hawaii law.

Subsection {(a) limits the language of section 197-
27, Revised Laws of Hawaii, by eliminating any person
who acquires a lien by legal process.

Subsection (b) restates the last sentence of
gsection 197-25, Revised Laws of Hawaii. It adopts the
generally accepted rule that the holder takes for
value when he takes the instrument as security for an
antecedent debt even though there is no extension of
time or other concession, and whether or not the debt
is due. The provision extends the rule to any claim
against any person; there is no requirement that the
claim arise out of contract.

Subsection (c) is new but states generally
recognized exceptions to the rule that an executory
promise is not value.

Subsection (a), also, appears to resolve an
apparent conflict between sections 197-54 and 197-25,
Revised Laws of Hawail, by requiring that the agreed
consideration shall actually have been given.

Hawaii Law.

Rev. Laws Hawaii 197-25, 197-26, 197-27, 197-54

43 f. 98 (aff'd in 278 F. 24 539)

U.C.C. Sec. 3-304. Explanatory Notes.

Section 3-304 combines and rewords the Hawaii law,
and adds new provisions intended to remove uncertain-
ties in the existing law.

subsection {1) (a} replaces the provision in
section 197-52(a), Revised Laws of Hawaii, regquiring
that the instrument he "complete and regular upon its
face". Irregularity is properly a question of notice
to the purchaser of something wrong, and is so treated
by the Code.
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Subsection (1) (b), pertaining to "voidable"
obligations, is intended to limit the provision to a
notice of defense which will permit a party to avoid
his original obligation on the instrument, as dis—
tinguished from a setoff or counterclaim.

Subsection {2) specifies that mere notice of a
fiduciary relationship is not enough to prevent a
holder from taking in due course, in the absence of
actual knowledge of a breach of duty.

Subsection (3) removes uncertainty by providing
that "“reason to know" of an overdue installment, in
lieu of actual knowledge, is notice that the instrument
is overdue and thus precludes the purchaser from taking
in due course (see section 197-56, Revised Laws of
Hawaiil). This subsection also departs from section
197-52(b), Revised laws of Hawaii, by prowviding that
a purchaser may take accelerated paper or a demand
instrument on which demand has in fact been made, as
a helder in due course if he takes without notice of
the acceleration or demand. With this change, section
197-45, Revised Laws of Hawaii, is eliminated, since
the presumption that any negotiation has taken place
tefore the instrument was in fact overdue is of
importance only in aid of a holder in due course.

The "reasonable time after issue" is retained
from section 197-53, Revised Laws of Hawaii, but
paragraph (c) adds a presumption that a domestic check,
is stale after thirty days.

Subsection (4) (a) rejects judicial decisions
holding that an instrument to be antedated or post-
dated is not "regular®.

Subsection (4) (b) provides that mere notice of an
executory promise or a separate agreement does not
prevent a holder from taking in due course even though
such notice may appear in the instrument itself,

Subsection (4) (c) provides that knowledge that
one has signed for accommodation dees not give. notice
of a defense or claim.

Subsection (4) (d) provides that a holder may take
in due course even though a blank is filled in his
presence, if he is without notice that the filling is
improper (see section 197-56, Revised Laws of Hawaii).

Subsections (4) (e) and (4) (b) are self-explanatory.
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Subsection (5) is new. It removes any uncertainty
as to the effect of "constructive notice" through the
public filing or recording of a document.

Subsection (6) is a new provision providing that
notice to the purchaser must be received at such time
and manner as to give a reasonable opportunity to act
on it.

Hawaii Law.

Rev. Laws Hawaii 197-45, 197-52, 197-53, 197-55, 197-
56

24 H. 263
25 H. 159

28 H. 35

Uu.c.C., Sec. 3-305. Explanatery Notes,

Section 3-305 combines, condenses and rewords the
Hawaii law.

The term "takes" is substituted for "holds" in
section 197-57, Revised Laws of Hawaii, because a
holder in due course may still be subject to a claim
or defenses against him after he has taken the
instrument. Also the language "all claims to it on
the part of any person" is substituted for "any defect
of title of prior parties"” to make it clear that a
holder in due course takes the instrument free, not
only from any claim of legal title, but also from all
liens, equities or claims of any other kind.

The effect of section 3-305 is to cut off the
defense of nondelivery of an incomplete instrument
against a holder in due course, and to change the
rule in section 197-15, Revised Laws of Hawaii.

Subsection (2) {(a) is new. It follows the weight
of the judicial decisions that the defense of infancy
may be asserted against a holder in due course even
though its effect is to render the instrument voidable
but not wveoid.

Subsection (2) {(b) is new. It covers mental

incompetence, and other incapacites. Such incapacity
is largely statutory and its existence and effect is
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left to the local law of each state. TIf under local
law, the effect is to render the obligation entirely
null and veoid, the defenses may be asserted against a
holder in due course. If the effect is merely teo
render the obligation voidable at the electicen of the
obligor, the defense is cut off.

Subsection (2) (c) is new. It follows the majority
of the judicial decisions in recegnizing the defense
of "real" or "essential" fraud as effective against a
holder in due course.

Subsection (2) (d) is new. It clarifies that dis-
charge in bankruptcy is not cut off when the instrument
is purchased by a holder in due course.

Subsection (2) (e} is new. A purchaser takes an
instrument subject to any defense of discharge of which
he has notice when taken (see section 3-304).

Hawaii Law.

Rev. Laws Hawaii 197-15, 197-16, 197-57

29 H. 763

U.C.C. Sec. 3-306. Explanatory Notes.

Section 3-306 combines, condenses, and rewords
the Hawaii law.

Subsection (b), in effect, restates the first
sentence of section 197-38, Revised Laws of Hawaii.

Subsection (c) condenses sections 197-16 and 197-
28, Revised Laws of Hawaii. Want or failure of
consideration is specifically mentioned to make it
clear that either is a defense which the defendant has
the burden of establishing. The language as to an
"ascertained or liguidated amount or otherwise” in
section 197-16, Revised Laws of Hawaii, is omitted
because it is believed to be superfluous. The third
sentence of section 1%7-16, Revised Laws of Hawaili,
relating to a "holder in due course® is now covered
by section 3-305.

Subsecticon (d) is substituted for the last
sentence of section 197-59, Revised Laws of Hawaii, as
a more detalled and explicit statement of the same
policy.
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Hawaii Law.

Rev. Laws Hawaii 197-16, 197-28, 197-58, 197-59

29 H. 763

U.C.C. Sec. 3-307. Explanatory Notes.

Section 3-307 constitutes a rewording of the
Hawaii law and provides certain new provisions.

Subsection (1) is new, requiring specific denial
in the pleadings of the authenticity of a signature in
order to give notice to the plaintiff.

Subsections (1) (a) and (b) provide for the burden
of proof and presumptions as to a denied signature.

Subsection (2) is substituted for the first
clause of section 197-59, Revised Laws of Hawaii, and
provides simply that once signatures are proved or
admitted, the holder has discharged his burden and
may reccover in the absence of a defense.

Subsection (3) rephrases the last clause of the
first sentence of section 197-59, Revised Laws of
Hawaii. Until it is shown that a defense exists, the
issue as to whether the holder is a holder in due
course dees not arise.

Hawaiil Law.

Rev. Laws Hawail 197-59

PART 4
LIABILITY OF PARTIES

U.C.C. Sec. 3-401. Explanatory Notes.

Section 3-401 represents a rewording of the
Hawaii law and makes it clear that a signature may he
made by "use of any name including any trade or
assumed name, upon an instrument, or by any word or
mark in lieu of a written signature”.
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Hawaii Law.

Rev. Laws Hawali 197-18

*U.C.C. Sec. 3-402. Explanatory Notes.

Section 3-402 effects a combination, condensation
and clarification of the Hawaii law. The revised
language is intended to provide that any ambiguity as
to capacity in which a signature is made must be
resolved by a rule of law that it is an indorsement.
Hawaii Law.

Rev. Laws Hawaii 197-17(f), 197-63

28 H. 275

U.C.C. Sec. 3-403. Explanatory MNotes.

Section 3-402 effects a combination and rewording
of the Hawaii law and eliminates section 197-21,
Revised Laws of Hawaii.

Subsection (1) acknowledges the right of an agent
to sign as in section 197-19, Revised Laws of Hawaii,
and provides that this authority may be shown (see
section 1-201).

Subsection (2} details the liabilities of an
agent where authority to sign for another has been
established. Subsection (3} expressly provides that
a representative who signs his own name to the
instrument, but does not show his representative
capacity, is personally obligated. These provisions
are essentially in accord with section 197-20, Revised
Laws of Hawaii.

Section 197-21, Revised Laws of Hawaii, covering
signatures by procuration is not covered by the Code,
the view being that it is unique to English practice
and virtually unknown in the United States.

Hawaii Law.

Rev. Laws Hawaii 197-19, 197-20, 197-21

34 H. 229
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U.C.C. Sec. 3-404. Explanatory Notes.

Section 3-404 constitutes a rewording of the
Hawaii law and provides new provisions.

"Unauthorized signature” is a defined term (see
gection 1-201). It includes koth forgery and a
signature made by an agent exceeding his actual or
apparent authority.

The final clause of subsection (1) is new. It
states the accepted rule that an unauthorized signa-
ture is wholly inoperative as that of the person whose
name is signed, but it is effective to impose liability
on the actual signer or to transfer any rights he may
have in the instrument, limited, however, to parties
who take or pay the instrument in good faith. One who
knows the signature to be unauthorized cannot recover
from the signer of the instrument.

Subsectien {2) is new. It settles the conflict
which has existed in judicial decisions as to whether
a forgery may be ratified. It provides that an
unauthorized signature may be ratified, following such
cases as New Georgia National Bank v. J. & G, Lippmann
(1928) 249 N. Y. 307, 164 N. E. 108, 60 ALR 1344.

Such ratification, however, does not affect the
criminal law, and ratification will not relieve the
signer from criminal liability.

Hawaii Law.
Rev, Laws Hawaii 197-23

34 H. 228

U.C.C. Sec. 3-405. Explanatory Notes.

section 3-405 is a rewording of the Hawaii law
and adds new provisions.

Section 3-405 eliminates the concept of "ficti-
tious or nonexisting person” as misleading since the
existence or nonexistence of the named payee is not
decisive and is important only as it may bear on the
intent that he shall have no interest in the instru-
ment. The instrument is not construed as payable to
bearer; so indorsements are still necessary for

negotiation.
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Subsection (1) {a) is new. It rejects decisions
which distinguish between face-to-face imposture and
imposture by mail and which hold that where parties
deal by mail, the dominant intent of drawer is to deal
with a name rather than a person; so the instrument
may be negotiated only by indorsement of the payee
whose name has been taken in vain. The position here,
then, is that loss, regardless of the type of fraud
which the particular imposter has committed, should
fall upon the maker or drawer.

subsection (1) (b) restates the substance of
section 197-9(c), Revised Laws of Hawaii. The test
stated is not whether the payee is "fictitious" but
whether the signer intends that he shall have no
interest in the instrument.
Hawaii Law.

Rev. Laws Hawaii 197-9(c)

U.C.C. Sec. 3-406. Explanatory Notes.

Section 3-406 is new. It adopts the doctrine
enunciated in Young v. Grote, 4 Bing. 253 (1827),
holding that a drawer who negligently draws an instru-
ment thus facilitating its material alteration is
liable to a drawee who pays the altered instrument in
good faith. The rule as stated in the Code, however,
requires that the negligence "substantially" contrib-
utes to the alteration. The section extends the
above principle to the protection of a holder in due
course and of payors who may not technically be drawees.

U.C.C. Sec. 3-407. Explanatory Notes.

Section 3-407 effects a combining and rewording
of the Hawaii law with new provisions, and reverses
the rule in section 197-15, Revised Laws of Hawall.

Subsection (1) substitutes a general definition
for the list of illustrations in section 197-125,
Revised Laws of Hawaii. An alteration is material
only as it may change the contract of a party to the
instrument, and the addition or deletion of words not
affecting the contract of any previous signer is not
‘material.
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Subsection (1) (b) is to be read with section 3-
115 on incomplete instruments

Subsection (2) modifies the rigorous rule of
section 197-124, Revised Laws of Hawaii. The changes
are:

(1) Material alteration does not discharge a
party, unless it is made by a holder.
Spoliation by an intervenor does not affect
the rights of the holder.

{2) Material alteration does not discharge a
party, unless made for a fraudulent purpose.

(3) Discharge is a personal defense of a party
whose contract is changed by the alteration,
anyone whose contract is not affected cannot
assert it.

(4) If alteration is not material or if it is
not made for a fraudulent purpose, there is
no discharge and the instrument may be
enforced according to its original tenor.

Subsection (3) combines the final sentences of
sections 197-14 and 197-124, Revised Laws of Hawaii,
and provides that a subsequent holder in due course
takes free of discharge in all cases {(see also,
sections 3-406 and 4-401),

Subsection (3), together with section 3-115 on
incompleted instruments, reverses the rule of section
197-15, Revised Laws of Hawaii.

Hawaii Law.

Rev. Laws Hawaii 197-14, 197-15, 197-124, 197-125

U.C.C. Sec. 3-408. Exrvlanatory Notes.

Section 3-408 combines and rewords the Hawaii law.
The term “"consideration" is distinguished from "value”
throughout the section. The "except" clause is
intended to remove difficulties which have arisen where
a note or draft, or indorsement of either, is given as
payment or as security for a debt already owned ?y‘the
party giving it, or by a third person. The provision
is intended to alter the result of judicial declsions
which hold that where no extension of time or other
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concession is given by a creditor, the new obligaticn

fails for lack of consideration. It is also intended

toc mean that an instrument given for more or less than
the amount of a liquidated obligation does not fail by
reason of the common law rule that an obligation for

a lesser liquidated amount cannot be consideration for
the surrender of a greater.

Rev. Laws Hawaii 197-24, 197-25, 197-28

43 H. 98

U.c.C. Sec. 3-409. Explanatory Notes.

Section 3-409 is a combining and rewording of
the Hawaii law with new provisions added.

Sections 197-127 and 197-189, Revised Laws of
Hawaii, are combined and reworded to remove uncertain-
ties. The language of the existing law that the
drawee is not liable "to the holder® is changed as
inaccurate and not intended. The drawee is not
{(section 3-409(1)) liable on the instrument until he
accepts, but he remains subject to any other liability
to the holder (see also section 4-307).

Subsection (2) is new. Tt is intended to make
clear that this section does not affect liability
which may arise apart from the instrument itself.
Hawaii Law.

Rev. Laws Hawaii 197-127, 197-189

26 H. 615

U.Cc.C. Sec. 3-410. Explanatory Notes.

Section 3-410 omits sections 1%7-16l1 to 170,
Revised Laws of Hawaii, providing for acceptance for
honor. This practice arose when communications were
slow and has been obsclete for many years since the
need for intervention by a third party has passed with
development of the cable transfer by which a substitute
arrangement can be promptly made.
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Subsection (1) eliminates sections 197-134 and
135, Revised Laws of Hawaii, providing for virtual
acceptance by a written promise to accept drafts to
be drawn and collateral acceptance by a separate
writing. Both have been anomalous exceptions to the
policy that no person is liable on an instrument unless
his signature appears on it. They are now cbsolete,

Subsection (1) also eliminates section 197-137,
Revised Laws of Hawaii, providing for acceptance by
delay or refusal to return the instrument. However,
the drawee may be liable for conversion of the instru-
ment under section 3-419.

Subsection (3) changes the last sentence of
section 197-138, Revised Laws of Hawaii. Its purpose
is to provide a definite date of payment where none
appears on the instrument. An undated acceptance of
a draft "payable thirty days after sight” is incomplete,
and unless the acceptor himself writes in a different
date, the holder is authorized to complete the accept-
ance according to the terms of the draft by supplying
a date of presentment.

Hawaili Law.

Rev, Laws Hawaii 197-132 to 197-139, 197-161 to 197-
170, 197-191
-]

28 H. 275

U.C.C. Sec. 3-411. Explanatory Notes.

Section 3-411 combines and rewords the Hawaii
law and adds new provisions.

Subsection (1) continues the rule of section 197-
188, Revised Laws of Hawaii, that while certification
procured by a holder discharges the drawer and other
prior parties, certification procured by the drawer
leaves him liable.

Subsection (2) is new. It states the generally
recognized rule that in the absence of agreement, a
bank is under no obligation to certify a check because
it is a demand instrument calling for payment rather
than acceptance (see also section 3-409(1)).



Subsection {(3) is new. Tt recognizes the banking
practice of certifying a check returned for proper
indorsement in order to protect the drawer against a
longer contingent liability (see also secticen 3-410

(2}) .
Hawaii Law.

Rev. Laws Hawaii 197-187, 197-188

U.c.C. Sec. 3-412. Explanatory Notes.

Section 3-412 effects a combination and rewording
of the Hawaii law, and changes the law as to gualified
acceptance.

Section 3-412 applies to the various kinds of
qualified acceptances defined in section 197-141,
Revised Laws of Hawaiil, and provides that the rule is
applicable to an "acceptance that in any manner varies
the draft as presented".

The rule of section 197-140, Revised Laws of
Hawaii, is changed to reqguire that the assent of the
drawer or indorser be affirmatively expressed. Mere
failure to object within a reasonable time is not
assent which will prevent discharge (section 3-412(3)).

The provision in subsection (1)4 otherwise in
accord with section 197-141, Revised Laws of Hawaii,
permitting the qualified acceptor to cancel his accept-
ance, 1s new.

Subsection (2) is in accord with section 197-140,
Revised Laws of Hawaii, except for the new limitation
"in the continental United States" (see also section
3-504 (4)) . :

Hawaii Law.

Rev. Laws Hawaii 197-139 to 197-142

Uu.c.c. sec. 3-413. Explanatory Notes.

Section 3-413 amounts to a combining and reword-
ing of the Hawaii law. The Hawaii law is improved
through the elimination of duplication in Ilanguage
and condensation. This section of the Code should be
read in connection with sections 3-115, 3-406, 3-407,
3-412 ang 3-418.
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Rev. Laws Hawaii 197-60, 197-61, 197-62
28 #H. 35

28 H. 285

U.C.C. Sec. 3-414. Explanatory Notes.

Section 3-414 amounts to a combining and reword-
ing of the Hawaii law.

It will be noted that section 197-44, Revised
Lews of Hawaii, permitting a representative to indorse
in such terms as to exclude personal liability, is
omitted as unnecessary and included in the broader
right to disclaim any liabkility. No change in the law
is intended by this omission.

Subsecticon {2} amocunts to a clarification of
section 197-68, Revised Laws of Hawaii. This subsec-

tion states two presumptions:

(1) that indorsers are liabkle to one another in
the corder in which they have in fact indorsed;

{2) that indorsers have in fact indorsed in the
order in which their names appear.

This latter presumption is not in the Hawaii law. The
last sentence of sections 197-68, Revised Laws of
Hawaii, is now covered by sectiaon 3-118{3}.

Hawalil Law.

Rev, Laws Hawaii 197-38, 197-44, 197-66, 197-67,
197-68

22 H. 140

U.C.C. Sec. 3-415. Explanatory Notes.

Section 3-415 amounts to a combination and
rewording of the Hawaii law with the addition of new
provisions.



Subsection (1) recognizes that an accommodation
party is always a surety (which includes a guarantor).
His obligation is determined by the capacity in which
he signs.

Under subsection ({3}, except as against a holder
in due course without notice of the accommodation,
parol evidence is admissible to prove that the party
has signed for accommodation. 1In any case, however,
under subsection (4), an indorsement which is not in
the chain of title {the irregular or anomalous indorse-
ment) is notice to all subsequent takers of the
instrument of the accommodation character of the
indorsement.

Subsection (1) eliminates the language of section
197-29, Revised Laws of Hawaii, requiring that the
accommodation party sign the instrument “without
receiving value therefor". The essential character-
istic is that the accommodation party is a surety and
not that he has signed gratuitously.

Subsection (2) is intended to change occasional
decisions holding that there is no sufficient
consideration where an accommodation party signs a note
after it is in the hands of a holder who has given
value. The party is liable to the holder in such a
case even though there is no extension of time or
other concession (see section 3-408). As a surety,
the accommodation party is not liable to the party
accommodated, but he is otherwise liable on the
instrument in the capacity in which he has signed.
This rule makes unnecessary the detailed provisions of
section 197-64, Revised Laws of Hawaii, which are
eliminated without any change in substance.

Subsection (5) provides expressly that the
accommodation party, if he pays the instrument, has a
right of recourse on the instrument against the
accommodated party. This changes the result of such
decisions as Quimby v. Varnum 190 Mass. 211, 76 N. E.
671 (1906) holding otherwise.

Hawail Law.
Rev. Laws Hawaii 197-29, 197-64
13 H. 17

43 H. 98 {aff'd 278 F. 24. 539)

]
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U.C.C. Sec. 3-416. Explanatory Notes.

This section of the Code is new. It states the
commercial understanding as to the meaning and effect
of words of guaranty added to a signature. Wwhere
guaranties are written on a negotiable instrument, the
guarantor is now recognized as a party. The section
provides rules as to the rights of the holder in due
course against a guarantor and also provides for the
recourse of the guarantor against his principal on the
instrument.

Note that words of guaranty do not affect the
character of the indorsement as an indorsement (see
section 3-202(4)), but the liability of the indorser
becomes indistinguishable from that of a comaker.

-U.C.C. Sec. 3-417. Explanatory Notes.

Section 3-417 effects a combination and rewording
of the Hawail law and adds new provisions.

Subsection (1) is new. Subsection (1) (a) states
the accepted rule that a party who accepts or pays
does not "admit" the genuineness of indorsements and
may recover from the person presenting the instrument
when they turn out to be forged. Subsection (1) (b)
recognizes competing equities of parties accepting or
paying instruments bearing unauthorized maker's or
drawer's signatures and thus obtaining acceptances or
receiving payment. The exceptions apply only in favor
of a holder in due course, and, within the provisions
of section 3-201, to all subsequent transferees from
a holder in due course. Such a warranty is not given
by a holder in due course acting in good faith to a
maker with respect to the maker's own signature, to a
drawer with respect to the drawer's own signature, or
to an acceptor of a draft if the holder in due course
took the draft after the acceptance or obtained the
acceptance without knowledge that the drawer's signa-
ture was unauthorized.

Subsection (1) (¢} retains the common law rule
which permits a party paying a materially altered
instrument in good faith to recover, and a party who
accepts such an instrument to avoid such acceptance.
(see National City Bank of Chicago v. National Bank of
Republic of Chicago (1921} 300 11l. 103, 132 N.E. B32,
22 ALR 1153 and Wells Fargo Bank & Union Trust Company
v. Bank of Italy {1931} 214 cal. 156, 4 p.2d 7#&l.)

o
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Subsection (2) changes section 197-65, Revised
Laws of Hawaii, by extending warranties of any indorser
heyond the immediate transferee in all cases. The
lanquage of subsections (2} (b} and (c) is substituted
for "genuine and what purports to be" in subsection
197-65 (a), Revised Laws of Hawaii. The language of
subsection (2){(a) is substituted for subsection 197-
65(b), Revised Laws of Hawaii, in order to cover the
case of the agent who transfers for another. Subsec-
tion (2} (d) holds to the position that the buyer does
not undertake to buy an instrument incapable of
enforcement, and that in absence of contrary under-
standing, the warranty is implied.

subsection (3) provides that an indorsement
*without recourse" limits the (2) (d) warranty to one
that the indorser has no knowledge of such defenses.

subsection (2) (e) is a substitution for subsection
197-65(d), Revised Laws of Hawaii. The transferor does
net warrant against difficulties of collection apart
from defenses, or against impairment of the credit of
the obligor cor even his insolvency in the commercial
sense.

subsection (4) is substituted for section 197-69,
Revised Laws of Hawaii. It applies only to a selling
agent as distinguished from an agent for collectiomn.

Rev. Laws Hawaii 197-65, 197-69

U.Cc.c. Sec. 3-418. Explanatory Notes.

Section 3-418 is a complete restatement of the
Hawaii law.

This section follows the classic rule (Price v.
Neal, 3 Burr. 1354 (1762)), under which a drawee who
accepts or pays an instrument on which the signature
of the drawer is forged is bound on his acceptance an-
cannot recover back his payment. Payments are final
in favor of any holder in due course subject to. the
exceptions stated, namely, the recovery of bank pay-
ments ag provided in section 4-301 and the liability
for breach of warranty on presentment under section
3-417.

Hawaii Law.

Rev. Laws Hawaii 187-632
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U.C.C, Bec. 3-419, Explanatory Notes.

Section 3-419 changes the rule in the Hawaiil law
and adds new provisions.

Subsections (1) and (b) provide that a holder may
recover in conversion, upon demand, where there has
been an unjustified refusal to return or pay the
instrument; this is contrary to section 197-137,
Revised ‘Laws of Hawaii, holding that refusal to return
or pay the instrument constitutes an acceptance.

Subsection (1) (¢} is new; it provides that payment
on a forged indorsement constitutes conversion of the
instrument.

Subsection (2) is new; it provides for the measure
of liability being in most cases the face amount of
the instrument (see also section 1-201).

Subsection (3} is new; it is intended to adopt
the rule that a representative (broker, etc.)}, who
deals with a negotiable instrument for his principal
in good faith is not liable to the true owner for
conversion of the instrument, except that he may be
compelled to turn over to such owner the instrument
itself or any proceeds in his hands (see also sections
3-205 and 3-206}.

Hawaii Law.

Rev. Laws Hawaii 197-137

PART 5

PRESENT, NOTICE OF DISHONOR,
AND PROTEST

U.C.C. Sec. 3-501. Explanatory Notes.

Section 3-501 effects a combination and simplifi-
cation of the Hawaii law.

Part 5 of this Article simplifies the regquirements
of the original Act as to presentment for acceptance or
payment, notice of dishonor, and protest. It assembles
in one place all provisions as to when any such proceed-
ing is necessary.
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Subsection (1) (a) retains the substance of
sections 197-143, 197-144, and 197-150, Revised Laws of
Hawaili. The last sentence states the generally accept-
ed rule that the holder may at his option present any
draft for acceptance, and is not required to wait until
the due date to discover whether the drawee will accept it;
but that if he does make presentment and acceptance is
refused, he must give notice of dishonor.

Subsections (1) (b) and (c), on presentment for
payment, follow section 197-70 of the Hawaii Act with
one important change. The check rTule of section 197-
186, Revised Laws of Hawaii, (see section 3-502{1) {b)
and comment thereto) is extended by subsection (1) (¢}
to all drawers, and also to the acceptors and maker of
domiciled--"payable at a bank"--drafts and notes.

Thus drawers of drafts other than checks are not, as
they were under section 197-70, Revised Laws of Hawaii,
wholly discharged by failure to make due presentment,
but, like drawers of checks, are discharged only as
they may have suffered loss as provided in section 3-
502(1) (b). _As to domiciled paper, section 197-70,
Revised Laws of Hawaii provides that ability and will-
ingness to pay at the place named at maturity are
"equivalent to a tender of payment"-- that is to say,
would stop the running of interest, but have no other
effect. Subsection (1) {c) eliminates the '"tender"
language of section 197-70, Revised Laws of Hawaili,
and the result is a reversal of the rule of case law
that makers and acceptors of domiciled paper are not
discharged to any extent by the holder's failure to
make presentment even when the obligor has funds
available in the paying bank on the date for present-
ment and the bank subsequently fails.

Subsection (3) eliminates the requirement of
protest except upon dishonor of a draft which on its
face appears to be either drawn or payable outside
the United States (see sections 197-129 and 197-152,
Revised Laws of Hawaii}. The formalities of protest
are covered by section 3-509 and substitutes for
protest as proof of dishonor are provided for in
section 3-510.

Hawaii Law.

Rev. Laws Hawaii 197-70, 197-89, 197-118, 197-129,
197-143, 197-144, 197-150, 197-151, 197-152,
197-157, 197-158, 197-186

25 H. 646

26 H. 519
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U.C.C. Sec. 3-502. Explanatory Notes.

Section 3-502 effects a combination and simplifi-
cation of the Hawaii law.

This section is the compliment of the preceding
gsection and covers many widely scattered provisions of
the Hawaii law.

The circumstances under which presentment or
notice of dishonor or protest or delay therein are
excused are stated in section 3-511. When not excused,
delay operates as a discharge as provided in this
section.

Subsecticn (1) (b) applies to any drawer as well
as makers and acceptors of drafts and notes payable at
a bank. The rule of section 197-186, Revised Laws of
Hawail, provides for discharyge only where the drawer
of a check has sustained loss through the delay. This
section expressly limits the rule to loss sustained
through insolvency of the drawee or payer; the purpose
of the rule is to avoid hardship upon the holder
through complete discharge and unjust enrichment of
the drawer or other party wheo normally has received
goods or other consideration for the issue of the
instrument.

Subsection (2) retains the rule of section 197-
152, Revised Laws of Hawaii, that an unexcused delay
of a required protest is a complete discharge of all
drawers and indorsers.

Hawaii Law.

Rev, Laws Hawaii 197-7, 197-70, 197-89, 197-144,
197-150, 197-152, 197-186

U.C.C. Sec. 3-503, Explanatory Notes.

Section 3-503 amcunts to a combination and
amplificaticn of the Hawaii law.

This section states in one place all the rules
applicable to the time of presentment; excused delay
is covered by sections 3-511 (waiver), and 3-502
(discharge) .

Subsection {1} contains new provisions stating
the commercial understanding as to presentment of
instruments payable after sight, and of accelerated
paper.
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Subsection (2) retains the substance of section
197-192, Revised Laws of Hawaii, as to determination
of a reasonable time. It provides specific time limits
which are presumed, as the term is defined in this
Act (section 1-201) to be reasonable for uncertified
checks drawn and payable within the continental limits
of the United States. The time limit provided differs
as to drawer and indorser.

Subsection (3) replaces sections 197-85 and 197-
146, Revised Laws of Hawaii. It is intended to make
allowances for the increasing practice of closing
banks or businesses on Saturday or other days of the
week.

Subsection (4) eliminates the provision of subsec-
tion 197-75, Revised Laws of Hawaii, permitting
presentment “at any hour before the bank is closed",
if the drawer has no funds in the bank; the change is
made to avoid inconvenience to the bank.

Hawaiili Law.

Rev. Laws 197-71, 197-72, 197-75, 197-85, 197-86,
197-144, 197-145, 197-146, 197-186, 197-192

U.C.C. Sec. 3-504. Explanatory Notes.

Section 3-504 effects a combination and simplifi-
cation of the Hawaii law. It simplifies the rules as
to how presentment is made and provides that any
demand upon the party to pay is a presentment no
matter how or where. TFormer technical reguirements of
exhibition of the instrument and the like are not
required unless insisted upon by the party to pay {see
section 3-505).

Subsection (2) (a) authorizes presentment by mail
directly to the obligor. Subsection (5) makes it
clear that presentment made under section 4-210, is
proper presentment,

Subsection (3) (a) eliminates the requirement of
sections 197-78 and 197-~145(a), Revised Laws of Hawaii,
that presentment be made to each of two or more makers,
acceptors or drawees unless they are partners or one
has authority to act for the other. The holder is
entitled to expect that any one of the named parties
will pay or accept, and should not be required to go
to the trouble and expense of making separate present-
ment to a numbxer of them.

117



Subsection (4) makes it clear that a draft so
accepted must be presented at the bank so designated
(see sections 3-501 and 3-502)..

Hawaii Law.

Rev. Laws Hawaii 197-72, 197-73, 197-77, 197-78,
197-145

U.C.C. Sec. 3-505. Explanatory Notes.

Section 3-505 expands and modifies the Hawaii
law. It supplements the provisionf of the Hawaii law
by permitting the party to whom presentment is made to
insist on additional requirements, e.g., exhibition of
the instrument, its production at the proper place,
identification of party making presentment, and a
signed receipt on the instrument, or its surrender on
full payment. Failure to comply with any such require-—
ment invalidates the presentment and means that the
instrument is not dishonored. The time for presentment
is, however, extended to give the person presenting a
reasonable opportunity to comply with the reqguirements.

Hawaii Law.

Rev. Laws Hawaii 197-74

U.C.C. Sec. 3-506. Explanatorv Notes.

Section 3-506 amounts to an expansion of the
Hawaii law. Hawalil law covers only the time allowed
the drawee on presentment for acceptance; this section
also covers the time allowed on presentment for

payment.
Hawaii Law.

Rev. Laws Hawaiili 197-136

U.C.Cc, Sec. 3-507. Explanatory Notes.

Section 3-507 is a rewording of the Hawaii law.
Subsection (3) is new. It states general banking and
commercial understanding. The time within which a
payor bank must return items, and the metheods of
returning are stated in section 4-301l. Under section
3-411 (3) a bank may certify an item so returned.
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Rev. Laws Hawaii 197-83, 197-149

U.C.C. Sec. 3-508. Explanatory Notes.

Section 3-508 combines and simplifies numerous
sections of the Hawaii law.

subsection (1) is intended to encourage and
facilitate notice of dishoncr by permitting any party
who may be compelled to pay the instrument to notify
any party who may be liable on it. Except as to
collecting banks (section 4-212), subsection (2) extends
the time, within which necessary notice must be given,
to three days after dishonor or receipt of notice from
another party. This time leeway eliminates the
elaborate provisions as to time of mailing contained
in sections 197-103 and 197-104, Revised Laws of Hawaii.

Subsection (3) retains the substance of sections
197-95 and 197-96, Revised Laws of Hawaii.

Subsection (4) retains the substance of section
197-105, Revised Laws of Hawaii.

Subsection (7)) permits notice to be sent to the
last known address of a party whe is dead or incompe-
tent rather than to his personal representative; this
provision is intended to save time, as fthe name of the
personal representative often cannot be easily
ascertained, and mail addressed to the original party
will reach the representative.

Rev. Laws Hawaii 197-89 to 197-108

U.c.C, Sec. 3-509. Explanatory Notes.

Section 3-509 effects a simplification and combi-
nation of the Hawaii law.

Subsection (1) eliminates the reguirement of
section 197-156, Revised Laws of Hawaii, that protest
must be made at the place of dishonor; it eliminates
alsco the provisions of section 197-154, Revised Laws
of Hawaii, permitting protest "by any respectable

119



resident of the place where the bill is dishonored, in
the presence of two or more credible witnesses".
Protest need not be in any particular form, so long

as 1t certifies the matters stated in subsection (2},

Subsection (3) recognizes the practice of includ-
ing in the protest a certification that notice of
dishonor has been given to all parties or to specified
parties.

Subsection (4) extends the time for making a
necessary protest to coincide with the time for giving
notice of dishoner. Any delay due to circumstances
beyond the holder's control is excused under section
3-511.

Subsection (5) retains from section 197-155,
Revised Laws of Hawaii, the provision permitting the

officer to note the protest and extend it formally
later.

Hawali Law.

Rev. Laws Hawaii 197-153 to 197-156, 197-158, 1%7-160

U.C.C. Sec. 3-510. Explanatory Notes.

Section 3-510 is new; it is in accord with modern
reformed procedure as to the admissibility of books
and records, and provides for the admissibility of
documents, stamps, writings and so forth as presump-
tive evidence of dishonor.

U.C.C. Sew. 3-511. Explanatory Notes.

Section 3-511 effects a combination and simplifi-
cation of many sections of the Hawaii law.

Subsection (1) combines provisions found in
sections 197-81, 197-113, 1%7-147 and 197-159, Revised
Laws of Hawaiil. Delay in making presentment either for
payment or acceptance, in giving notice of dishonor or
in making protest is excused when the party has acted
with reasonable diligence and the delay is not his
fault. The words "not iImputable to his default,
misconduct or negligence® found in sections 197-81,
197-113 and 197-159, Revised Laws of Hawail, are
omitted as superflucus.
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subsection (5) retains as standard commercial
usage the meaning attached to "protest waived" by
section 197-111, Revised Laws of Hawaii.

Subsection (2} (b) combines the substance of
provisions found in sections 197-78, 197-80, 197-114,
197-115 and 197-130, Revised Laws of Hawaii.

Subsection (2) {c) combines provisions found in
sections 197-82(a), 197-112 and 197-159, Revised Laws
of Hawaii.

Subsection (3) {(a) is new; it excuses presentment
in situations where immediate payment or acceptance is
impossible or so unlikely that the holder cannot be
reasonably expected to make presentment.

Subsection (3) (b) extends section 197-148(c),
Revigsed Laws of Hawaii, to include any case where
payment or acceptance is definitely refused and the
refusal is not on the ground +that there has keen no
proper presentment. The purpose of presentment is to
determine whether or not the maker, acceptor, or
drawee will pay or accept, and when that question is
clearly determined the holder is not reguired to go
through a useless ceremony.

Supsection (4) retains the rule of sections 197-
116 and 197-151, Revised Laws cf Hawaii.

Subsection (6) retains the rule of section 197-
110, Revised Laws of Hawaii.

Hawaiili Law.
Rev. Laws Hawaii 197-79 to 197-82, 197-109, 157-111 to

197-116, 197-130, 197-147, 197-148, 197-150, 197-151,
197-159

PART 6
DISCHARGE

U.Cc.C. Sec. 3-601, Explanatory Notes.

Section 3-601 combines and rewords portiong of
the Hawaii law, and adds new provisions.
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Subsection {1} contains an index referring to all
sections of the commercial paper Article which provide
for the discharge of any party.

The language of section 197-119, Revised Laws of
Hawaii, as to discharge of the instrument; has left
uncertainties as to effect of discharge upon the rights
of the holder in due course; the Code eliminates this
section and subsection (2) now distinguishes instead
between the discharge of a single party and the dis-
charge of all parties. Subsection [2) retains from
subsection 197-119(d}, Revised Laws of Hawaii, the
provision for discharge by "any. other act which will
discharge a simple contract for the payment of money™,
and specifically recognizes the possibility of a
discharge by agreement.

Subsection (3) substitutes for "discharge of the
instrument" the discharge of all parties from liability
on their contracts on the instruments; it covers part
of the substance of sections 197-119(a}, (b) and (e} ;
127-120(a) and {(c) and 197-121 {(a} and (b), Revised .
Laws of Hawaii. It states a general provision in lieu
of the original detalled provisions, the principle
being that all parties to an instrument are discharged
when no party is left with rights against any other
party on the paper.

Hawaii Law.

Rev. Laws Hawaii 197-119, 197-120, 197-121
27 H. 537

31 H. 12

31 H. 537

36 H. 509

43 H. 18

U.C.c. Sec. 3-602. Explanatory Notes.

Section 3~-602 broadens the Hawaii law. It
provides that any discharge of a party under any
section of this Article is a personal defense of the
party which is cut off when a subsegquent holder in due
course takes the instrument without notice of the
defense.
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The Hawaii law refers only to renunciation by a
holder of his rights against any party to the instru-
ment as a discharge, except as to a holder in due
course without notice, and does not refer to any
discharge as does the Code.

Rev. Laws Hawaili 197-122

U.Cc.C. Sec. 3-603. Explanatory Notes.

Secticon 3-603 combines and rewords parts of the
sections of the Hawaii law; and effects a change of
the law in part. This section eliminates "payment in
due course” found in sections 197-51, 197-88 and 197-
119, Revised Laws of Hawaii.

Sections 197-171 to 197-177, Revised Laws of
Hawalil, provide for payment of a draft "for honor™*
after protest; this is eliminated in the Code as
obsolete, and subsection (2) provides that any person
may pay with the consent of the holder.

Subsection (1)} changes the law by eliminating
the requirement in section 197-88, Revised Laws of
Hawaii, that the payment be made in "good faith and
without notice"”. It adopts the position that a payor
is not required to obey an order to stop payment
received from an indorser, but this is qualified by
subsections (1) (a) and (b) respecting persons who
acquire an instrument by theft, or through a restric-
tive indorsement (see sections 3-205% and 3-306). With
the elimination of “payment for honor®, sections
197-171 to 197-177, Revised Laws of Hawaii, subsection
{2}, provides that with consent of the holder, payment
may be made by anyone, including a stranger. This
subsection omits the provision of section 197-171,
Revised Laws of Hawaii, by which a payer is “remitted
to his former rights". Upon payment and surrender of
the paper, the payor succeeds to the rights of the
holder, subject to the limitation found in section
3-201 on transfer, that one who is a party to fraud or
illegality affecting the instrument or who as a prior
helder had notice of a defense or claim against it
cannot improve his position by taking from a later
holder in due course.

)
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Hawail Law.

Rev. Laws Hawaii 197-51, 197-88, 197-119, 197-121,
197-171 to 197-177 :

25 H. 646

31 H. 12

U.c.C. sec. 3-604., Explanatory Notes.

Section 3-604 effects a combination and rewcrding
of the Hawaii law with new provisions added.

Subsection (1) is new; it states the generally
accepted rule as to the effect of tender.

Subsection (2} rephrases section 197-120(d),
Revised Laws of Hawaii. The party discharged is one
who has a right of recourse against the party making
tender, whether the latter be a prior party or a
subsequent one who has been accommodated.

Subsection (3) rewords the final clause of the

- first sentence bf section 197-70, Revised Laws of
Hawaii, and expands it to include instruments payable
at more than one place (see also sections 3-501,
3-502 and 3-504).

Hawaii Law.

Rev. Laws Hawaii 197-70, 197-120

27 H. 537
31 H. 537
36 H. 509
43 H. 18

U.C.C. 5ec. 3-605. Explanatory Notes.

Section 3-605 combines and rewords the Hawaii law.

The Hawaii law does not state how cancellation is
to be effected, except as to striking indorsements

124



under section 197-48, Revised Laws of Hawaii. Subsec-—
tion (1) (a) provides it must be done so as to be
apparent on the face of the instrument, and the methods
stated are exclusive. )

Subsection (1) (b) restates section 197-122,
Revised Laws of Hawaii, but is essentially in accord
with it.

Subsection (2) is new and is intended to make
clear that the striking of an indorsement, or any
other cancellation or renunciation, does not affect
the title.

Rev. Laws Hawaii 197-48, 197-119(c}, 197-120(b),
197-122, 197-123

U.C.C. Sec. 3-606. Explanatory Notes.

Section 3-606 effects a rewording of the Hawaii
law and adds new provisions.

The words "any party to the instrument” in
subsection (1) remove any uncertainty arising under
the Hawaii law. The suretyship defenses provided are
not limited, as in the Hawaii law, to parties who are
"secondarily liable", but are available to any party
in the position of a surety.

Subsection (1) (b) is new. The suretyship defense
stated has been generally recognized as available to
indorsers or accommodation parties.

Subsection (2} is new and states the generally
accepted rule that reservation of rights against
certain parties to be effective must be accompanied by
notification to any party against whom rights are so
reserved; notification of such reservation is not
included in section 197-120(e), Revised Laws of Hawaii.

Hawaii Law.

Rev., Laws Hawaiil 197-120

27 H. 537
31 H. 537
jé H. 509
43 H. 18
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PART 7
ADVICE OF INTERNATIONAL SIGHT DRAFT

U.C.C. Sec. 3-701. Explanatory Notes.

Section 3-70Q1 states the usuwal bhank practice as
to a "letter of advice" which has reference to certain
established practices of international banking.

PART 8
MISCELLANEQUS

U.C.C. Sec. 3-801. Explanatory Notes.

Section 3-801 combines and rewords the Hawaiil
law. The revised language makes nc important change
in substance, and results only in a clarification and
supplementation of the various sections of the Hawaii
law.

Hawaii Law.

Rev. Laws Hawaii 197-178 to 197-183

U.C.C. Sec. 3-8B02. Explanatory Notes.

Section 3-802 is new and intended to settle
conflicts in the decisicnal law as to the effect of an
instrument as payment of the chligatien for which it
1s given.

subsection (1) (a) provides that the instrument is
taken in absolute payment if a bank is obligated upon
it.

Subsection (1)} (b) provides that in all cases 1if
there is an underlying obligation, the presumption is
that the instrument is taken in conditional payment.

Subsection (2) is intended to remove any implica-
tion that a check given in payment of an cobligation
discharges a surety; the thirty-day periocd for present-
ment specified in section 3-503 does not affect the
surety's liability.

126



U.C.C., Sec. 3-803.  Explanatory MNotes.

Section 3-803 is new. It is intended to supple-
ment, not to displace existing procedures for inter-
pleader or joinder of parties (see analogous provisions
in section 2-607).

U.c.C. Sec. 3-804. Explanatory Notes.

Section 3-804 is new and is intended to provide
a method of recovery on instruments which are lost,
destroyed or stolen.

U.C.C. Sec. 3-805. Explanatory Notes.

Section 3-805 is new., It covers "nonnegotiable
commercial instruments”, which is to say, an instrument
otherwise negotiable, but which is not payable to order
or to bearer. This section resolves the uncertainties
by making all of the provisions of Article 3 applicable
to such instruments which are otherwise negotiable but
which are not payable to order or to bearer, except
that as to such there cannot be a "holder in due
course” .
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ARTICLE 4
BANK DEPOSITS AND COLLECTIONS

The provisions of Article 4 of the Uniform
Commercial Code codify rules and practices neces-
sarily involved in the bank ccollection process and
in the relationship between a bank and its depositors
The significance of uniformity in this field of com-~
mercial activity is dramatic from a purely quanti-
tative viewpoint, as stated in the introductory
comment to Article 4 in the official text of the
Uniform Commercial Code:

The tremendous number of checks handled by
banks and the country-wide nature of the bank
collection process require uniformity in the
law of bank collections. Individual Federal
Reserve banks process as many as 1,000,000
items a day; large metropolitan banks average
300,000 a day; banks with less than §5,000,000
on deposit handle from 1,000 te 2,000 daily.
There is needed a uniform statement of the
principal rules of the bank collection process
with ample provision for flexibility to meet
the needs of the large volume handled and the
changing needs and conditions that are bound to
come with the years.

Banking law in most jurisdictions, including
Hawaii, which have not enacted the Uniform Com-
mercial Code presents a haphazard amalgamation of
common law principles of contract, agency and trust
law; Federal Reserve regulations and operating let-
ters; clearing house rules; and customs and usages.

The Hawaili Bank Act of 1931 has not undergone
overall amendment to conform to medern conditions,
and it is presently far from comprehensive in its
coverage of bank collections and of the relationship
between a bank and its customers.

Certain general policies are discernible
throughout Article 4 and should be kept in mind when
an analysis of any specific provision is under con-
sideration.

The Time Factor in the Collection Process

Speed, as such, 1is highly desirable in the
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collection process and furthers the interests of both
banks and depositors. When problems arise in a com-
plex transaction, which is operated mechanically to
an ever increasing extent, it is important to have
available quick and clear-cut answers. The sooner a
depositor's check is collected, the less chance there
is of defeating his right to draw against it. The
sooner the bank completes the collection process, the
more man-hours of labor are saved and the greater the
decrease in outstanding items, which make up the
*float", considered to offer a dangerous threat if
allowed to become over-sized.

Flexibility

Improved collection methods and the solution of
future and as yet unforeseeable intricacies would be
thwarted by mandatory, rigid statutory rules. Sec-
tion 4-103 of the Code, therefore, specifically
permits "variation by agreement” of any section of
the Article, subject to the basic liability imposed
upon banks to act in good faith and to use ordinary
care.

The Empirical Approach

In most part, Article 4 codifies, with rela-
tively few changes, existing law and commercial
practices as they have developed in the United
States banking system. It is obvious that such
banking processes as deposits, collections, payments,
withdrawals, in the ordinary course of events func-
tion expeditiously. It is only in extraordinary
situations, as when a check is not paid, a stop
order is discbeyed, or a forged signature is dis-
covered that it is necessary to consult the rules in
order to determine rights and liabilities of parties
concerned.

Scope of Article 4

Article 4 covers two basic areas of banking law.

The first comprises collection and payment of de-
posited items, remittance of their proceeds, charge
back of uncollected items, and circumstances under
which a bank can recover payments improperly made.
The second includes rights, duties, and liabilities
vis-a-vis a bank and its depositor arising from the
payment or non-payment of a check. Article 4 is
divided into five parts: General Provisions and
Definitions; Collection of Items: Depositary and
Collecting Banks; Collection of Items: Payor Banks;
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Relationship Between Payor Bank and Its Cusgtomer;
and Collection of Documentary Drafts.

Notable Precedents, Common Law and Otherwige

1. The rights of a depocsitor freguently depend
upon a determination, based oh the sec-called inten-
tion of the parties or on custom and usage, of status
The determination of whether a collecting bank owns
an item or is merely an agent for collection might
hinge upon the form of indorsement, e.g. "for collec-
tion", "for deposit", or in blank. Section 4-201 of
the Code states a basic presumption that a collecting
bank is an agent for collection, regardless of the
form of indorsement or lack of indorsement.

2. There are two conflicting decisional rules
which may be applied in determining the liability of
a collecting bank for loss sustained by a depositor
resulting from the negligence or default of a sub-
sequent bank in the collection chain. The New York
rule makes the forwarding bank liable for such loss;
the Massachusetts rule limits each bank's liability
to its own negligence, subject to the duty of select-
ing proper intermediaries, Section 4-202 of the Code
adopts the Massachusetts rule.

It should be noted that even in non-Code juris-
dictions which find that a bank is a purchaser of an
item received for collection or which follow the
New York rule, banks have arrived at the same result
reached by the Code by providing in the legends
appearing on signature cards and deposit tickets that
the bank is an agent for collection until it has
realized on the item and that liability is limited to
the bank's own negligence. This practice of deter-
mining rights and liabilities by setting forth the
terms of the collection agreement in legends on de-
posit tickets, etc, might be subject to challenge on
the grounds that the customer has not in fact as-
sented to the terms of such adhesion contracts.

3. A common law rule provides that it is
negligence per se for a collecting bank to accept
anything except cash in payment of a collection item.
In fact, the only items ever paid in cash are those
paid over the counter of the drawee bank, a very
small fraction of all items paid. Thus, according to
common law, all banks are negligent most of the time
in the remittances they accept. This absurd rule
which requires all remittances and payments to be in
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legal tender is set aside by section 4-211 of the
Code which conforms the law with a long accepted and
recognized practice.

Although in form Article 4 constitutes a large
body of new statutory law, it is largely a matter of
statutory sanction and recognition of banking prac-
tices and procedures, Federal Reserve regulations,
and clearing house rules. Many inconsistencies are
eliminated, gaps are filled, and certainty
established.

PART |
GENERAL PROVISIONS AND DEFINITIONS

4-101., sShort Title

4-102. Applicability

4-103, Variation by Agreement; Measure of Damages;
Certain Action Constituting Ordinary Care

4~104. Definitions and Index of Definitions

4-105. ‘“Depositary Bank"; "Intermediary Bank";
"Collecting Bank"; "Payor Bank"; "Presenting
Bank"; "Remitting Bank"

4-106. Separate Office of a Bank

4-107. Time of Receipt of Items

4-108. Delays

PART 2

COLLECTION OF ITEMS: DEPOSITARY AND
COLLECTING BANKS

4-201. Presumption and Duration of Agency Status of
Collecting Banks and Provisional Status of
Credits; Applicability of Article; Item
Indorsed "Pay Any Bank"”

4-202. Responsibility for Collection; When Action
Seasonable

4-203,. Effect of Instructions

4-204. Methods of Sending and Presenting; Sending
Direct to Payor Bank

4-205., Supplying Missing Indorsement; No Notice From
Prior Indorsement

4-206. Transfer Between Banks

4-207. Warranties of Customer and Collecting Bank on
Transfer or Presentment of Items; Time for
Claims
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4-208.
4-209.

4-210.

4-211.

4-212.
"4-213.

4-214,

4-301.
4-302.

4-303.

4-401.
4-402.

4-403.
4-404.

4-405.
4-406.

4-407.

Security Interest of Collecting Bank in Items,
Accompanying Documents and Proceeds

When Bank Gives Value for Purposes of Holder
in Due Course

Presentment by Notice of Item Not Payable by,
Through or at a Bank; Liability of Secondary
Parties

Media of Remittance; Provisional and Final
Settlement in Remittance Cases

Right of Charge-Back or Refund

Final Payment of Item by Payor Bank; Wwhen
Provisional Debits and Credits Become Final;
When Certain Credits Become Available for
wWithdrawal

Insolvency and Preference

PART 3
COLLECTION OF ITEMS: PAYOR BANKS

bDeferred Posting; Recovery of Payment by
Return of Items; Time of Dishonor

Payor Bank's Responsibility for Late Return
of Item

When Items Subject to MNotice, Stop-Order,
Legal Process or Set-off; Order in Which
Items May Be Charged or Certified

PART 4

RELATIONSHIP BETWEEN PAYOR BANK AND

ITS CUSTOMER

When Bank May Charge Customer's Account
Bank's Liability to Customer for Wrongful
Dishonor

Customer's Right to Stop Payment,; Burden of
Proof of Loss

Bank Not Obligated to Pay check More Than Six
Months ©ld

Death or Incompetence of Customer

Customer's Duty to Discover and Report
Unauthorized Signature or Alteration

Payor Bank's Right to Subrogation on Improper
Payment
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PART 5
COLLECTION OF DOCUMENTARY DRAFTS

4-501. Handling of Documentary Drafts; Duty to Send
for Presentment and to Notify Customer of
Dishonor

4-502. Presentment of "On Arrival" Drafts

4-503. Responsibility of Presenting Bank for
Documents and Goods; Report of Reasons for
Dishonor; Referee in Case of Need

4-504. Privilege of Presenting Bank to Deal With
Goods; Security Interest for Expenses

PART |
GENERAL PROVISIONS AND DEFINITIONS

U.C.C. Sec. 4-101. Explanatory Notes.

Self-explanatory.

U.c.C. Sec, 4-102. Explanatory Notes.

Article 3 governs commercial paper, an area
larger in scope than the Uniform Negotiable Instru-
ments Law since it includes non-negotiable commercial
instruments, and applies to items collected through
banking channels in the absence of a specific pro-
vision in Article 4. In the case of conflict,
Article 4 controls.

Investment securities under Article 8 may be
handled by kanks for collection purposes. In the
case of conflict, Article 8 controls.

The conflict of laws rule provides that the
liability of a bank in respect to presentment, pay-
ment, or collection is determined by the law of the
place where the bark or its branch is located. This
conflicts rule is subject to variation by agreement
as provided in section 4-103(1).
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Hawaii Law.
Rev. Laws Hawaii 178-39.5

In connection with the conflict of laws rule,
it should be noted that in 1960 out-of-state branch

banks were authorized (Session Laws of Hawaii 1960,
Act 9}.

U.C.C., Sec. 4-103. Explanatory Notes.

The basic liability imposed upon banks by
Article 4 is to act in good faith and to use ordinary
care in handling items for deposit, collection, and
payment. Section 4-103 which provides the particular
flexibility applicable to banking processes by
authorizing "variation by agreement" also confines
the flexibility by providing that no agreement is
effective which purports to disclaim the basic
liability.

Hawaii Law.

Rev. Laws Hawaii 178-79, 178-98, 178-35 (f) and (h),
178-37, 178-99, 178-106, 178-95

Hawaii statutes do not confer a blanket power to
vary by agreement all provisions dealing with bank
deposits and collections. However, two sections of
the Revised Laws make certalin specified actions sub-
ject to variation under certain kinds of agreeiments.
Section 178-79 provides that the time and conditions
on which repayment is made to depositors by a savings
bank or a bank savings department shall be prescribed
by by-laws or by contract between the kank and its
depositors.

Section 178-98 provides that any provisions of
that section may be modified or set aside by an agree-
ment in writing between the bank and the person from
whom a check, note or other instrument is received.

The Code recognizes Federal Reserve regulations
and operating letters as effective to vary the pro-
visions of Article 4. Two sections of the Revised
Laws of Hawaii ccncerning power of members of the
Federal Reserve System present contradictory pro-
visions governing jurisdiction as between state
barking laws and Federal Reserve regulations.
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Section 178-35 (h) grants members of the
Federal Reserve System "all powers not in conflict
with the laws of the (State) which are conferred
upon member banks by the Federal Reserve Act. Such
member bank and its directors, officers and share-
holders shall continue to be subject, however, to all
liabilities and duties imposed upon them by any law
of the {(state}". Section 178-37, on the other hand,
grants to members of the Federal Reserve System all
powers conferrec¢ by the Federal Reserve Act, to be
exercised subject to all restrictions and limitations
imposed by the Act or by regulations of the Federal
Reserve Board. The latter statute does not contain
any limitation relating to State-imposed powers,
liabilities, or duties,

The Hawaii statutes contain no provision deal-
ing generally with clearing house rules, which, under
the Code are effective to vary the provisions of
Article 4. Clearing house rules, however, might be
considered as included under section 178-35 (f)
granting to banks those powers that "are usual in
carrying on a banking business..."

The Revised Laws of Hawaii do not define "ordi-
nary care”, nor is the term used in the Hawaii bank-
ing law. Secticon 178-99 defines the term "due
diligence" in respect to forwarding instruments for
¢ollection, and section 178-106 employs the term
"care and diligence" with respect to fraudulent
insclvency.

The Code limits damages for failure to exercise
ordinary care to the amount of the item less the
amount which could not have been realized by the use
of ordinary care, and, if there is bad faith, other
proximately caused damages. Section 178-95 limits
recovery to a depositor in the case of non-payment
of a check in the absence of malice to actual
pecuniary damages.

U.C.C. Sec. 4-104, Explanateory Notes.

Subsection (1) (c): "Banking Day”. Under this
definition, when a bank is open only for limited
functions, e.g., to receive deposits and cash checks,
but with cther departments closed, it is not part of
the banking day.
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Subsection (1) {d): *Clearing House™. The
definition is not limited to an association of banks
since scmetimes express companies, governmental
agencies, and other non-banks deal directly with a
clearing house.

Subsection (1) (e): "Customer". This term in-
cludes a bank carrying an account with another bank.

Subsection (1) (g): "Item". Item is a banking
term and includes negotiable and non-negotiable
paper calling for money and alsc similar paper gov-
erned by Article 8, Investment Securities, and
Article 3, Commercial Paper.

Subsection (1) (h): "Midnight Deadline”. A
uniform, definite time limit is a valuable device
under the mechanical approach employed in Article 4.

Subsection (1) (3): "Settle". This is a new
term in bank collection language. When used without
the gualifying adjective "provisional" or "final",
it is unnecessary or unwise to determine whether the
debit, credit or payment 1s tentative or final.

Subsection (1) (k): "Suspends payments®. This
term provides an objective test to determine when a
bank is no longer operating as a part of the banking
system.

Hawaii Law.

None.

U.C.C. Sec. 4-105. Explanatory Notes.

Banks are defined as determined by their duties
in the processing of an item,

The definitions exclude banks to which items are
issued as they do not take by transfer except where
an item is issued to a payee for collection. A de-
positary bank does not include the bank to which a
check is made payable if given in payment of a mort-
gage. Under Article 3, Commercial Paper, such a
bank has the status of a payee and not of a collect-
ing bank.

A payor bank includes a drawee pank and also a
bank at which an item iz payable if the item consti-
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tutes an order on the bank to pay, for it is then
“"Payable by" the bank. If the "at® item is not an
order (see section 3-121) then the bank is not a
payor but will be a presenting or collecting bank.

If an item is "payable through" a bank, (see
section 3-120) the bank will be a collecting bank if
it handles the item and often a presenting bank; it
is not a payor bank.

An intermediary bank includes the last bank in
the collection process i1if the payor is not a bank.
Usually, the last bank is also & presenting bank.

Hawaii Law.
Rev. Laws Hawaii 178-2, 178-3, 178-4, 178-5.

The Revised Laws of Hawaii define “bank", "com-
mercial bank”, "savings bank"”, and "foreign bank" 'as

determined by organization and type of business
operation.

U.C.C. Sec. 4-106. Explanatory Notes.

The bracketed phrase "maintaining its own de-
posit ledgers”" is optional language available to make
maintenance of its own deposit ledger a prerequisite
of separate status of a branch bank.

It is assumed that it is not desirable to make
each branch a separate bank for all purposes; for
instance, warranties by one branch to another branch
do not make sense.

Hawaii Law.
Rev. Laws Hawaii 178-39.5, 17&8-98.

Section 178-39.5 requires out-of-state branches
to maintain separate accounts, and section 178-98
provides that branches cof a bank are deemed separate
banks for purposes of receiving for deposit, collec-
tion, or other purposes checks, notes, or other
instruments, drawn on or payable at another branch
of the same bank.

These provisions of Hawaii law pertaining to
the status of branch bhanks are narrower than the
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Uniform Commercial Code section since the presumption
of separate status applies only as to branches of the
same parent bank. On the other hand, Hawaii law is
broader than the Code section in treating a branch as
a separate bank "for any other purpose” whereas the
Code treatment is limited to the purpose of "comput-
ing time within which and determining the place at

or to which action may be taken or notices or orders
shall be given."

U.C.C. Sec. 4-107. Explanatory Notes.

In order to facilitate the processing of items
received and the completion of the accounting oper-
ations, a bank may establish a 2 p.m. or later cut-
off hour. Items or money received after the cut-off
hour or after the close of the banking day (as
defined in section 4-104) {c) may be treated as re-
ceived at the opening of the next business day. This
section codifies a widespread banking practice which
is commonly set forth in bank collection agreements.

Hawaii Law.

None

U.C.C. sec. 4-108. Explanatory Notes.

Other sections of the Code impose time limits
for the handling of items (4-202 (2), 4-212, 4-301,
4-302). These limits may be varied by agreement, by
Federal Reserve regulations or operating letters,
clearing house rules, or the like under section 4-
103.

In addition, this section permits a collecting
bank to extend the time limit an additional banking
day in a good faith effort to secure payment with
respect to specific items and in the absence of in-
structions to the contrary. This provision is an
instance of compromise between two of the general,
principles underlying Article 4, flexibility and
speedy collections.

The time extension does not operate to discharge
seconday parties; therefore, it also extends the time
for presentment or payment under sections 3-503 and
3-506 of Article 3. where Article 3 and Article 4
conflict, this Article controls (section 4-i02 (1).
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Extension of time limits in cases of certain
emergencies applies not only to time limits imposed
by the Code but also to those imposed by instruc-
tions, agreements, Federal Reserve regulations or
cperating letters, clearing house rules, or the like.
The bank has the burden of proof as to the exercise
of such diligence as the circumstances require
{section 4-202 (2).

Hawaii Law.

Rev. Laws Hawaii 178-99, 197-71, 197-186, 197-192,
197-81. '

The Hawaii law does not specify precise terms
for time limits in the collection process but is in
terms of "reasonable time" in regard to laws govern-
ing the presentation of negotiable instruments
(section 178-99). Section 197-71 pertaining to time
of presentment of negotiable instruments and section
197-186 pertaining to time of presentment of checks
specify that presentment must be made within a
reasonable time. Finally, section 197-192 provides
that "reascnable time" must be determined in the
light of the nature of the instrument, business
usage, and the facts of the particular case.

Section 197-81 which provides that delay in
presentment of negotiable instruments is excused when
caused by circumstances beyond the control of the
holder probably has substantially the same effect as
the Code provision for extension of time limits in
cases of certain emergencies.

PART 2

COLLECTION OF ITEMS: DEPOSITARY AND
COLLECTING BANKS

U.C.C. Sec. 4-201. Explanatory Notes.

A major problem in the bank collection process
has been to determine whether a bank is a purchaser
of an item or an agent for collection. This section
of the Code establishes a strong presumption that the
relationship between a customer initiating cocllection
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and a depositary or a collecting bank is one of prin-
cipal and agent. The presumption of agency pertains
regardless of indorsement, unless a contrary intent
clearly appears, and continues until the settlement
given by the collecting bank becomes final. an
example of a clear contrary intent that would rebut
the presumption is the case of collateral papers
establishing or an item with a legend stating that
the item is sold absolutely to the bank.

The presumption of agency is consistent with
prevailing law and practice today and with other pro-
visions of Article 4 (section 4-212, Right of Charge-
Back or Refund, and section 4-214, Insolvency and
Preference). The practical significance of the
agency concept to the depositor is that he bears the
risk of loss in the event of non-payment or insol-
vency of a bank in the collection chain prior to
final settlement; he has preference rights as an
owner against a collecting or a payor bank under the
provisions of section 4-214 (except in cases of
National Banks); and the dollar limitations of
Federal Depo¢osit Insurance are measured by his claim
rather than that of the collecting bank.

The ownership rights of a customer initiating
collection or of a bank with a security interest are
protected with respect to an item indorsed “pay any
bank" or the like. Only a bank may acquire the
rights of a holder unless it transfers the item so
indorsed out of banking channels by special indorse-
ment. In such a case, the transferee might become a
holder in due course free of the ownership rights of
the customer initiating collection. A& bank making
such a transfer, however, would be liable to the
customer if the transfer was prompted by lack of
good faith or lack of ordinary care.

Hawaii Law.
Rev, Laws Hawaii 178-98

Section 176-98 is consistent with the Code
provision to the extent that credit allowed by a bank
is provisional, and collection risks are placed on
the depositor. Section 178-99 similarly exempts
“forwarding bank and intermediate agencies” from
liability in cases of insolvency or other default of
a collecting or payor bank. 28 H 35 (decided before
the Hawall Bank Act of 1931} held that an indorse-
ment to "pay to any bank or banker or order, prior
indersements guaranteed" i1s not a restrictive
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indorsement and that title to an item so indorsed
passes to a collecting bank although a collecting or
depositary bank may be considered an agent under
certain circumstances.

U.C.C. Sec. 4-202. Explanatory Notes.

Section 1-203 of the U.C.C. sets forth a basic
principle that good faith is required in the per-
formance or enforcement of every contract and duty
under the Code. In addition, section 4-202 requires
that a bank must use ordinary care in performing its
collection functions. Section 4-103 proscribes any
variation of the two fundamental requirements of good
faith and ordinary care.

The time within which a cellecting bark is re-
quired to perform the various tasks in the collection
process is midnight on the next banking day following
the banking day on which the bank receives the item
or notice. Flexibility is provided by permitting
acticn within a reasonably longer time, but the bank
has the burden of proof; the time limit is alsoc sub-
ject to variaticn by agreement (section 4-103), under
the provisions regarding time of receipt of items
(section 4-107), and in the case of delay {section
4-108),

The U.C.C. adopts the Massachusetts rule that
subject to the duty of using ordinary care in select-
ing intermediary barks and in giving proper instruc-
tions, a bank is not liable for the misconduct or
insolvency of ancther bank, nor is a bank liable for
the loss of or destruction of an item in transit or
in the possession of others.

Hawail Law.

Rev. Laws Hawaii 178-23.5, 178-98, 178-93, 197-71,
197-81, 197-144, 197-186, 197-192

The statutory law of Hawaii contains no general
provision r:lating to the standard cof care reguired
of cellecting banks in the collection process, but
it does include provisions that are equivalent to
the "Massachusetts rule®. Hawail statutes provide
certaln standards of care applicable to collecting
banks: Specifications of acts in the collection
process which constitute "due diligence®; a require-
ment that notice of dishonor or non-payment ¥
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return of an item must be "duly sent"; a requirement
that items for collection skall be forwarded "in the
usual course of business"”, a requirement that certain
actions shall be performed by the next succeeding
business day following receipt of an item; and a
requirement that the length of time taken for
collection shall he a reasonable time as prescribed
by the laws applicable to presentation of negotiable
instruments,

It should be noted that the last paragraph of
section 178-98 (Rev. Laws Hawail) allows wvariation
by written agreement thus providing for flexibkility
in the collection process although not specifically
limited by the good faith and ordinary care limita-
tions set forth in the Code.

U.Cc.C. Sec. 4-203. Explanatory Notes.

This section adopts a "chain of command” theory
which renders it unnecessary for an intermediary or
collecting bank to determine whether its transferor
is authorized to give instructions. A rule is
established whereby in general only a collecting
bank's immediate transferor can give it instructions
which affect it or constitute notice.

Instructions from a transferor cannot relieve a
collecting bank of the underlying obligations of good
faith and ordinary care. The remedy of the owner who
suffers a loss lies against the transferor if wrong-
ful instructions have been given.

It should be noted that this section applies
only to collecting banks, for payor banks have a duty
to make proper payment based upon all of the rules of
Articles 3 and 4.

Hawaiili Law.

None .

U.C.C. Sec 4-204. Explanatory Notes.

This section of the Code, after listing factors
to be considered by a collecting bank in selecting a
method and routing for sending and presentment pur-
poses, codifies the practice of direct sending to 4
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payor. Direct presentment to a payor bank is con-
sistent with existing banking practice and is justi-
fied by the need for speed, the general responsi-
bility of banks, and Federal Deposit Insurance
protection. Direct sending to a non-bank payor also
is approved when authorized by Federal Reserve regu-
lation or operating letter, clearing house rule, or
the like. 1In the case of direct sending to a non-
bank payor authorized only by instructions of the
collecting bank's transferor, the transferor (other
than the owner of the item) is responsible for the
propriety of the authorization.

Hawaii Law.
Rev. Laws Hawaii 178-98, 178-99

Existing statutes do not prescribe general
standards for proper sending of items but merely
provide that items shall be sent in course of collec-
tion by mail, in the usual course of business, or
otherwise.

Direct sending is authorized in the case of a
payor bank and to certain non-bank payors. Section
178-~98 specifies that an item for collection may be
sent to the bank by or on which it is drawn or at
which it is made payable, to any Federal Reserve
bank, or to any other bank in the usual course of
business. The last paragraph of this section which
permits modification of its provisions by written
agreement might be interpreted to include authoriza-
tion of direct presentment to a non-bank payor if
the agreement is to that effect. Section 178-99
authorizes forwarding of an item for collection to
the bank on which it is drawn or at which it is
payable, to a Federal Reserve bank, to any banking
agency, or to a clearing house if both the collecting
bank and the bank on which the item is drawn or at
which it is payable are memkers. This section does
not provide for direct sending of items to non-bank
payors.

U.C.C. Sec. 4-205. Explanatory Notes.

The approval of the present bank practice of
supplying missing indorsements of depositors is de-
signed to speed up collections. It enables a
depositor to give instructions that checks payable
to him be sent directly tc hie bank for deposit and
eliminates any necessity to return to a depositor
items he may have failed to indorse.
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another rule designed to speed up the collection
process permits an intermediary bank, or a payor bank
which is not also a depcsitary bank, to ignore re-
strictive indersements of any person eXcept the
bank's immediate transferor. However, when the owner
of an item indorses it "for deposit” or "for collec-
tion™, he is entitled to rely con such an indorsement
as reasonable protection against further negotiation
of the item to a holder in due course by a, finder or
thief; therefore one bank in the collecticon chain is
held responsible for acting in accord with the en-
dorsement, and the rule established by the Code
places this responsikbility on the depositary bank.

Hawaii Law.

None.

U.C.C. Sec. 4-206. Explanatory Notes.

Transfer of an item between banks may be
effected by any agreed method which identifies the
transferor for tracing purposes or in case recourse
is necessary. Simplicity furthers the aim of speed
in the collection process, and since the responsi-
bilities of the various banks are established by the
Code, liability is no longer dependent on the formal
regquirements of sections 30 to 32 of the Negotiable
Instruments Law.

Hawaii Law.
Rev. Laws Hawaii 197-30 to 197-32.

Sections 197-30 to 197-32 as applied to transfer
of an item between banks would be inapplicable.

U.C.C. Sec. 4-207. Explanatory Notes.

This section applies to customers and collecting
banks the warranties which apply to a holder or trans-
feror of commercial paper (U.C.C. 3-414 and 3-417}).
The warranties under Article 4 cover "items", a
broader category than the "instruments" governed by
Article 3.
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A customer or a collecting bank makes the fol-
lowing warranties to a payor who in good faith pays
or accepts an item: a) Good title, b) No knowledge
of unauthorized signature, and ¢) No material alter-
ation. Warranty (b) 1s not given by a holder in due
course acting in good faith to a maker with respect
to the maker's signature. to a drawer with respect to
the drawer's signature, or to an acceptor if the
holder in due course took the item after the accept-
ance or cbtained the acceptance without knowledge
that the drawer's signature was unauthorized.

Warranty (c) is not given by a holder in due
course acting in good faith to the maker of a note,
to the drawer of a draft, to an acceptor with respect
to an alteration made prior to the acceptance of an
item taken by the holder in due course after accept-
ance, or to an acceptor with respect to an alteration
made after acceptance.

A customer or ccllecting bank warrants to a
transferee upcn receipt of settlement or other con-
sideration, or to a subseguent collecting bank war-
ranties similar to those given to payors as listed
above. In addition, a transferee or a subsequent
collecting bank are given warranties that no defense
is good against the transferor and that the trans-
feror has no knowledge of insolvency proceedings
with respect to the maker, acceptor, or drawer of an
unaccepted item. A transferor who receives consider-—
ation for an item also engages to pay the amount of
the item upon dishonor and protest. This is equiva-
lent to the indorser liability under the Uniform
Negotiable Instrument Law.

The warranties and engagement to honor imposed
by this section arise even in the absence of an in-
dorsement or words of warranty. A bank can probably
transfer an item {for consideration without incurring
the engagement liability by exercising its right to
vary by agreement the provisions of Article 4 (sec-
tion 4-103) and employing a "without recourse"” in-
dorsement. Damages for breach of warranty or
engagement to honor are limited to the amount of con-
sideration plus related charges and expenses, and a
claim for breach of warranty must be made within a
reasonable time.

The Code, by this section, adopts the rule of
Price v, Meal, 3 Burr. 1354 (1762) which imposes on
the payor bank the responsibility to know its
drawer 's signature. In the case where a drawer's
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gignature is forged and neither the depositor nor any
collecting bank has knowledge of the forgery, the
payor bank will bear the logss. If one of the prior
parties in the cellection chain had knowledge of the
forgery at the time he transferred the item, the
pavor bank can recover from that party on a breach of
warranty.

In the case where an indorsement is forged or
missing, the payor can recover payment which it has
made from the collecting bank or prior indorsers
since the collecting bank warrants good title.

The effect of the warranties established by the
Code is tantamount to the relief afforded against
forged indorsements by the "priocr indorsements guar-
anteed” indcrsement. Banks may continue to use this
indorsement, however, until the Cede is unifeormly
adopted because some presentments will criginate or
come from nen-Code states.

Hawaili Law.
Rev. Laws Hawall 197-65 and 197-66

This section of the Code rewords, combines, and
nodifies sections 197-65 and 127-66 of the Revised

Laws of Hawaii, as applied to the bank collection
process.

U.C.C., Sec. 4-208. Explanatory Notes.

A collecting bank which extends credit con an
item, accompanying document or the proceeds of either
has a security interest to the extent stated in this
section and to that extent is a holder for value and
a holder in due course if other requirements for that
status are satisfied.

The security interest covers all itews in a
single deposit or received under a single agreement
and a single extension of credit.

The great majority of items handled for collec-
tion are in fact collected, and in such normal cases
the bank's sSecurity interest is self-liquidating.
Until final settlement and in cases of non-collection,
the security interest is subject to the provisicns of
Article 9 of the Code, exzept that there is no re-
guirement of a %kﬁlfltv agreement or of filing and
the bank's securiiy interest ls accorded a priorit
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Hawail Law.

None .

U.Cc.C. Sec. 4-209. Explanatory Notes.

The security interest of a bank is "value" for
the purpose of determining status as a holder in due
course, This section is in accord with Article 3 and
the Uniform Negotiable Instruments Law.

Hawaii Law.
Rev. Laws Hawaii 197-26 and 197-52
This section of the Code is in accord with sec-

tionsg 197-26 and 197-52 as to what constitutes a
holder in due course.

U.C.C. Sec. 4-210. Explanatory Notes.

This section codifies the existing practice of
presentment by notice by a collecting bank of trade
acceptances and documentary and other drafts drawn
on non-bank payors. If the payor receives the notice
and ignocres it, the item is dishonored. Notice of
dishonor charges parties secondarily liable. A payor
may, however, require a collecting bank to meet the
requirements of section 3-505 of the Code which in-
clude exhibition of the item.

Hawaii Law.
Rev. Laws Hawaii 197-72 to 197-75
This section of the Code creates an excepticn as

to collecting banks to section 197-72 to 197-75 re-

garding regquirements of place of presentment and
exhibition of items.

U.C.C. Sec. 4-211. Explanatory Notes.

This section sets forth in detail the wvarious
authorized forms of remittances which a collecting
bank may properly receive in settlement of an item
without incurring liabxility if the remittance itseli
iz not paid. The risk of non-payment is placed on
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the owner of the item rather than on the collecting
bank. Settlements by remittance drafts usually occur
when the banks in the collection chain do not have
accounts with one another. Use of the remitting
bank's own cashier's check is strictly circumscribed.
It may be used only to pay a collecting bank which is
a member of the same clearing house or group as is

the remitting bank. While not specifically mentioned,
cash is an authorized media of remittance although
rarely employed.

When settlement is made by remittance draft or
authorization to¢ charge, the depositor does not be-
come a creditor of the depositary bank until the re-
mittance draft or authorization is itself finally
palid to the depositary bank. In this situation, the
depositor hears the loss if the remittance is not
paild, provided the collecting bank takes timely ac-
tion in processing the remittance upon receipt. If
the collecting bank fails to process the remittance
by its midnight deadline, the collecting bank 1s
accountable to the depositor for the proceeds of the
check, even if the remittance is not ultimately paid.
If the person receiving the settlement authorizes
remittance by a check or obligation not specifically
approved under this section, the settlement becomes
final at the time of receipt of the remittance, and
the person receiving the settlement assumes the risk
of non-payment of the remittance instrument. A
collecting kank which receives an unauthorized form
of remittance may, before its midnight deadline, for-
ward it for collection without liahility even if the
remittance is dishonored. However, if a collecting
bank makes a practice of accepting unapproved remit-
tances from a specific payor bank, the presenting
bank is deemed to have authorized the improper remit-
tances, and the burden of risk of non-collection of
the improper remittance shifts fraom the owner of the
original item to the presenting bank.

This section conforms the law to banking prac-
tice since bank collection agreements have generally
authorized banks to accept drafts, checks or credit
as conditional payment in lieu of ¢ash.

Hawaii Law.
Rev. Laws Hawail 175-98, 178-99

Section 178-99 provides that a collecting bank
may accept the exchange or draft of a collecting bank
"of payor bank”. The word *of" is probably a typo-
graphical or clerical error since the wording of the
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section as enacted in 1931 (not since amended) and as
set forth in the Revised Laws of 1935 and 1945 is
"collecting bank or payor bank”.

The Hawaii statutes authorize the following
forms of remittance: money, a check or draft of a
bank on or by which the instrument is made payable,

a check or draft of a bank to or through which the
instrument is forwarded for collection, credit with a
Federal Reserve bank, and credit with a bank desig-
nated as a depositary by the forwarding bank. There
is no specific authority comparable to that found in
the Code for a collecting bank to accept cashier's
checks or certified checks.

A collecting bank is not liable under the Hawali
statutes 1if it acts within a reascnable time and if
the remittance is approved. The case of an unauthor-
ized or improper remittance is not covered, nor are
there any provisions governing final settlement.
However, section 178-98 states that until the pro-
ceeds of any check or instrument providing for the
payment of money have been received in actual money
or in solvent credit on the bocks of a Federal
Reserve bank or a bank designated as a depositary by
a forwarding bank, the receiving bank is not liable.

U.C.C. Sec. 4-212. Explanatory Notes.

This section of the Code provides a statutory
right of charge-back or refund available to a collect-
ing bank which has made a provisicnal settlement on
learning that it will not receive a final settlement
for an item. The right terminates when the collect-
ing bank receives final settlement. In order to
charge-back an item, unless direct returns are
authorized, each collecting bank in the collection
chain must return the item or send notification of
the facts by its midnight deadline or within a longer
reasonable time after it learns the facts.

Subsection (2} providing for so-called "direct
returns® is made opticonal. It authorizes an inter-
mediary or payor bank to return an unpaid item
directly to the depositary bank and obtain reimburse—
ment. The rationale of the "direct returns® machin-
ery is that there is no need to send an item bhack
through the collection chain in order for each inter-
medlary bank which has credited the amount of the
item to its predecessor in the chair to make an off-

tting deblt entry The off-setting debit 1z un-
cessary because sach intermediary bank, as the item

H
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progresses to the payor, both gives and receives a
credit; thus the two entries cancel each other.
Therefore there is no need for an intermediary bank
to handle the item after dishonor or even to receive
notice of the dishonor. The paycr, which may have
remitted for the item to the presenting bank, must
get a refund; it draws a draft to its own order on
the depositary bank and sends the draft along with
the dishonored item; the depositary debits its cus-
tomer's account, pays the draft, and the collection
transaction is at an end.

If the optional provision authorizing direct re-
turns is omitted, the election to use direct returns
would be on the depositary bank. TIf the provision is
included, the payor bank, unless otherwise specific-
ally instructed, is given the election. The direct
returns provision is consonant with the underlying
philosophy of the Code to speed up the collection
process and to provide flexibility.

Subsection (3} authorizing charge-back or refund
by a depositary bank which is also the payor is made
subject to the rules of section 4-301, the deferred
posting statute of the Code.

Subsection (4) relating to charge-back, as
distinguished from the right of refund, states that
charge-back is permitted irrespective of the cause of
non-payment, including the depositary hank's own neg-
ligence. The customer is protected by the general
obligation of good faith (sections 1-203 and 4-103)
and the liability of any bank for failure to exer-
cise ordinary care (4-103).

The final subsection fixes a rule for deter-
mining the rate of exchange if there is a charge-back
or refund of a credit given in dollars for an item
payable in a foreign currency. If the parties wish
to be governed by a different rule, they may vary
this provision by agreement.

Hawaii Law.
Rev. Laws Hawaii 178-98

The Hawaii statute provides a similar permissive
right of charge-back or refund, regardless of whether
or not the item itself can be returned, but does not
provide specifically for sending notification of the
facts within the deadline time in case the item is
not returned. The statute does not have a “"midnight
deadline", but a bank of deposit is required to act
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with respect to an item at or before the end of the
business day next succeeding the day on which an item
is deposited, and a collecting bank under section
178-99 is required to act within a reasonable time as
established by rules applicable to presentation of
negotiable instruments.

Hawaii law has no direct returns statute or rule
for determining the amount of charge-back or refund
in the case of an item payable in foreign currency.
Its deferred posting provision is generally in accerd
with the Code, except for the midnight deadline.

U.C.C. Sec. 4-213. Explanatory Notes.

One of the key provisions of Article 4 is the
concept of "final payment' as applied to a payor bank.
Specific rules are prescribed to determine at what
point of time the payor bank has made final payment
and can no longer revoke the provisional credit and
return the item. Final payment marks the last step
in the collection process and the beginning of the
return flow of the proceeds of the item. An item is
finally paid when the payor bank has done any of the
following:

1) Paid in cash;

2) Settled without reserving a right to revoke
the settlement and without having such a
right by statute, clearing house rule, or
agreement;

3) Completed the process of posting; or

4) Made a provisional settlement and failed to
revoke the settlement in the time and manner
rermitted by statute, clearing house rule,
or agreement.

In practice, most final payments are accom-
plished when a payor bank has completed the process
of posting an item to the account of the drawer. The
time of final payment, then, turns on the individual
payor bank's own practices and procedures. The pro-
cess of posting involves at least two steps, a deci-
sion to pay or to dishonor is made depending upon
whether the item is found to be in good form and
whether there are sufficient funds in the drawer's
account; and the item is actually posted to the ac-
count. Both of these steps must be completed. The
mechanical act of posting may occur either before or
after the decisien. Until the proecess 1s completed,
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the credit belongs to the drawer and is subject to
his control and to the claims of his creditors.

Once the posting process is accomplished, the payor
bank's liability runs to the owner of the item. In
normal practice under deferred posting, provisional
credit will be given on receipt of an item; so the
decision to pay is automatic, unless there is insuf-
ficiency of funds in the account, unless there is an
outstanding stop order against the check, unless the
check is a forgery, unless the check has been alter-
ed, unless etc. The crucial point is that the deci-
sion is made when the determination is to dishonor
and return, not when the determination is to pay.

When provisional credits are given along the
chain of collection through a clearing house or by
debits and credits in an account between them, they
all become firm and final without further action when
the process of posting is completed by the payor bank.
Bach intermediary bank which has given a provisional
credit then becomes a debtor of the bank to which the
credit was given, and the agency status between a de-
positor and his bank terminates and the bank becomes
a debtor to the depositor for the amount of the item.

Under non-Code law there are two lines of deci-
sions as to what constitutes final payment. One is
the "power to recapture" theory which holds that pay-
ment iIs not final so long as the bank has the power
to recapture the payment. The other line of cases
adopts the "intention to honor" theory, which is the
one adopted by the Code--a payment is final when the
bank has indicated an intenticn to honor the item.

The Code specifically in subsections (4) and (5)
provides when a credit given by a bank to its customer
for a deposited item becomes available for withdrawal
by the customer as of right. In a case where the bank
receives a provisional settlement for the item, the
credit becomes available for withdrawal by the cus-
tomer as of right when the settlement hecomes final
and the bank has had a reascnable time to learn that
the settlement is final. In a case where the bank is
both the bank of deposit and the payor bank and it has
finally paid the item, the credit becomes available
for withdrawal by the customer as of right at the
opening of the bank's second banking day following re-
ceipt of the item. In case a bank permits withdrawal
before the elapse of the time pericds indicated and
an item is dishonored and returned, the depository
bank has the right of charge-kack under s=ction 4-

212 (4}. 1In a case of a deposit in cash in a bank,
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it is final when made, but the deposit does not be-
come available for withdrawal by the depositor as of
right until the opening of the next banking day fol-
lowing receipt of the deposit. The right of with-
drawal in all the cases mentioned above is subject to
the bank's right of set-off against any indebtedness
the depositor may owe the bank.

Hawall Law.
Rev. Laws Hawall 178-98

The Hawaii statute provides that any credit
allowed by any bank is provisional, subject to final
payment. In the case of a payoer bank, an item must
either be "found good or else returned unpaid, or
notice of dishonor duly sent, at or befere the end
of the business day next succeeding the day on which
the item was depcsited”. There is no statuteory pro-.
vision establishing rules for determining finality
of payment by a payor bank, finality of provisional
zsettlement between presenting and payor banks, or
availlability of credits for withdrawal.

U.Cc.C. Sec. 4-214. Explanatory Notes,

This section of the Code fixes the cut-off point
of time for the completion or cessation of the collec-
tion process for items when a bank suspends payments.
To the extent that the provisionsg give the owner of a
collection item a priority claim against the assets
of a failed drawee bank, this section is not appli-
cable to National Banks without amendment of the
National Bank Act. Jennings v. Guaranty Co., L.

Ed. 869, 99 A.L.R, 1248 (1935). Under the sever-
ability section of the Code {section 1-108) there is
no reason why this section should not apply to banks
other than National Banks.

If payment is suspended by a pavor or collecting
bank before final payment of an item (section 4-213),
the item should be returned to the presenting bank or
the closed bank's customer.

If payment is suspended by a payor bank after
final payment of an item but before final settlement
{section 4-211 (3)) for it with a customer or the
presenting bank, the owner has a preferred claim
against the payor bank.

ot
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If payment is suspended by a payor or ceollecting
bank after provisional settlement of an item, the sus-
pension has no effect on the settlement hecoming
final if the finality occurs automatically (sections
4-211 (3}, 4-213 (1¥ (), (2) and (3)).

If payment is suspended by a collecting bank
after it has received settlement but before making a
final settlement with its customer, the owner has a
preferred claim against the collecting bank.

Hawaiili Law.
Rev., Laws Hawaii 178-98, 178-99, 178-131

Hawail law has no statutory provisions to estab-
lish rules for cut-off times for items in the collec-
tion process at the time a bank suspends payment.
Sections 178-98 and 178-99 provide that banks shall
not be liable for loss occasioned by the insolvency
of another bank.

It should be noted that there are at least two
National Banks in Hawaii which would not be subject
to this section of the Code by reason of the Jennings
rule. Section 178-131 of the existing law prohibits
preference on any assets of an insolvent bank unless
a valid lien has been established or unless a priority
is pursuant to the separation of assets of a bank's
commercial and savings departments.

PART 3
COLLECTION OF ITEMS: PAYOR BANKS

U.C.C. Sec. 4-301. Explanatory Notes.

The deferred posting statute of the Code pro-
vides that a payor bank may revoke a provisional cre-
dit, if before its widnight deadline (widnight of the
next banking day following the banking day on which
it receives the item) or before it has made final pay-
ment, whichever is earlier, it returns the item or
sends written notice of dishonor or non-payment if the
item is unavailable for return. Similar rules are
made applicable to cases where the payor bank is also
the depositary bank but without the requirement cf a
settiement on the day of recelipt.
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Deferred posting is another device aimed at
speeding up the collection process. A payor is per-
mitted to remit first, then process all its items,
and return those items not good for a refund within
the deadline. Tt enables banks to organize a smoother
flow of work.

Tt should be noted that if an item has been fi-
nally paid under section 4-213 (1), it cannot be re-
voked or the item returned, even though the return
time has not yet run.

An item is dishonored when it is returned or
notice sent. The Code provides in section 3-508 (2)
and (4) that notice of dishonor by a bank must be
sent before its midnight deadline and is deemed given
when sent although not received.

Ranks may agree upon the manner of returning
items. Bn item received through a clearing house is
considered returned when it is delivered to the pre-
senting or last collecting bank, to the clearing
house, or sent or delivered in accordance with clear-
ing house rules. Other items are considered returned
when sent or delivered to the bank's customer or pur-
suant to his instructions.

Rev. Laws Hawail 178-98, 197-104, 197-105

Hawaii's deferred posting and delayed return
provisions are similar to those in the Code, but the
deadline under section 178-9B is the end of the busi-
ness day next succeeding the day on which an item is
deposited, rather than the midnight deadline of the
Code. The provisions of Hawail Negotiable
Instruments Law regarding the requirement of sending
notice of dishonor are in substantial agreement with
the Code, save the absence of a midnicht deadline.
There i1s no Hawaii statutory law comparable to the
Code rules for determining when an item is returned.

U.C.C. Sec. 4-302. Explanatory Notes.

A payor bark is required to give the presenting
bank a prowvisicnal credit by midnight of the banking
day of receipt of an item or become liable to the de-
positer for the amount of the item, even in the case
when the drawer does not have sufficient funds on de-
posit. Thug it is apparent that the pavor bank must
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process all of its checks prior to its midnight dead-
line. Retention of an item past that time to give
the drawer additional time to cover the item will re-
sult in the bank becoming liable for the item and un-
able to revoke the provisional credit and return the
item should the drawer be unable to raise sufficient
funds. It should be observed that this automatic ]
liability to be accountable for the amount of an item
because it has been retained past the bank's midnight
deadline applies only to a payor bank and not to a
collecting Hank and covers only checks, not drafts
drawn on non-bank payors. A collecting bank's lia-
bility for failure to forward item within a reason-
able time after receipt is not necessarily for the
full amount of the item, but the amount of the item
reduced by any amount which ¢ould not have been real-
ized by the use of ordinary care (secticn 4-202).

Hawall Law.
Rev. Laws Hawail 178-98

Hawali's deferred posting and delayed return
statute grants a bank the right to give a provisional
credit and have until the end of the business day
next succeeding the day on which an item is deposited
to dishonor or refuse payment of the item it does
not spell out the rights of the parties if the bank
does not act within this time limit.

U.C.C. Sec. 4-303. Explanatory Notes.

Any knowledge, notice, legal process, or stop-
crder received by a bank or set-off exercised by a
bank comes too late to prevent payment of an item and
charging it to the customer®'s account if the bank has
done any of the following:

1) Accepted or certified the item;

2} Paid the item in cash;

3) Settled for the item without reserving or
having the right to revoke the settlement;

4) Completed the posting of the item to the cus-
tomer's account or otherwise indicated an
intention to pay, as by examination and ac-
tion; or

5) Become liable for the item because of fail-
ure to settle for or return the item in time.

There 1s no priority as between items presented
te a bank on a given day when the halance on hand is
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insufficient to pay them all. Such items may be paid
and charged to the customer's account in any order
convenient to the bank which has the right to pay
items for which it is itself liable ahead of those

for which it is not even though the result is the dis-
honor of some items.

Hawaii Law.
Rev. Laws Hawaiil 178-96

Hawail's stop payment statute is less specific
than the Code and merely provides that a bank which

in good faith acts upon such an order shall be pro-
tected against the drawer or other parties.

PART 4

RELATIONSHIP BETWEEN PAYOR BANK AND ITS
CUSTOMER

U.C.C. Sec. 4-401. Explanatory MNotes.

The Code specifically grants a bank the right to
charge a customer's acceount with any item which is
otherwise properly pavable from the account, even if
the charge creates an overdraft. This carries with
it an implied promise of the customer to reimburse
the bank for the amount of the overdraft.

In the case of an altered item, a bank may
charge a gocd faith payment against a customer's ac-
count according to the original tenor of the item.

If an item has been completed by an unauthorized per-
son, a bank may in geood faith pay to a holder accord-
ing to the tenor of the completed item unless the
bank has notice that the completion is improper.

This section follows the policy of sections 3-
115 and 3-407 (3) of the Code by protecting the
drawee who pays an altered or completed instrument in
good faith.

[
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Hawaii Law.
Rev. Laws Hawaii 197-14, 197-124,

The Hawalil Negotiable Instruments Law would be
modified by Article 3 of the Code (sections 3-115 and
3-407 (3)) to the extent that a holder in due course
is protected in respect to altered and completed in-
struments. These provisions are parallel to this sec-
tion of- Article 4 in respect to drawee banks.

U.C.C. Sec. 4-402. Explanatory Notes.

b payor bank has a duty to honor its customer's.
items when there are sufficient funds in his account,
and the bank is liable to its customer for damages
proximately caused by wrongful dishonor of items.
when dishonor occurs through mistake, as distinguish-
ed from willful or maliciocus dishonor, liability is
limited to actual damages proved. The Code rejects
the rule of defamation per se to the effect that
wrongful dishonor of an item in itself entitles. a
merchant, trader or fiduciary to substantial damages
without proof of actual damages, but it specifically
provides that damages may include damages for an ar-
rest or prosecution if proximately caused and proved.

Hawail Law.
Rev. Laws Hawaii 178-95

The Hawalil statute limits damages for non-pay-
ment cof a check through mistake or error te actual

pecuniary damage, alleged and proved, caused by non-
payment .

U.C.C. Sec. 4-402. Explanatory Notes.

Gnly a customer has the right to stop payment on
an item drawn on his account, but once a check is cer-
tified or otherwise accepted, the customer cannot stop
payment whether certification was secured by the cus-
tomer or the payor bank. The acceptance is the draw-
ee’'s engagement to pay, and he is not required to im-
pair his credit by refusing payment for the conven-
ience of the drawer.

The purport of this secticn
payment 1s a service which deposi
entitied to receive.
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The effective time for an oral stop ordey is
fourteen days unless confirmed in writing within that
period, and for a written order six months unless re-
newed in writing. ‘

If a bank pays an item over a stop order, it is
prima facie liable to its customer, but the burden of
establishing the amount of loss resulting from such
payment is on the customer.

Hawaili Law.
Rev. Laws Hawaii 178-96

Existing Hawaii statutory law recognizes the
right of stop orders bhut does not prescribe the par-
ties authorized to give the order or the time within
which an order must be received by the bank. Further,
the Hawail statute applies only to a check or draft
whereas the Code applies to the more comprehensive
category of "any item®.

The present Hawail statute authorizes both oral
and written stop orders which are made effective for
a period of four months from the time of service on
the bank; renewals, also effective for four-month
periods, must be in writing.

U.C.C. Sec. 4-404. Explanatory Notes.

The Code provides that a bank is under no obliga-
tion to its customer to pay a check, other than a cer-
tified check, which is presented mcre than six months
after date. The bank is not reguired to refuse pay-
ment of a stale check, but at its option may in good
faith pay and charge the custemer's account. If the
customer does not want a stale check paid, it is his
doty to make a stop payment order.

Certified checks are excluded from the general
rule because they are primary obligations of the cer-
tifying bank the customer’'s account is charged at the
time of certification and the obligation runs direct
to the holder of the check (3-411 and 3-413}.

Hawali. Law.
Rev. Laws Hawaii 178-97, 197-186, 197-187

Section 178-97 asuthorizes a bank to refuse pay-
for any demand instrument presented more than

ot
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gix months from its date unless the drawer or maker
expressly instructs the bank to pay. Section 137-186
provides, however, that a check must be presented for
payment within a reasonable time after isside or the
drawer will be discharged from liability to the ex-
tent of the loss caused by the delay. Section 197-
187, in effect, exempts certified checks from the
time limit by making certification by the drawee bank
equivalent to an acceptance.

U.C.C. Sec. 4-405. Explanatory Notes.

Death or incompetency of a person generally ter-
minates the authority of others to act on bkehalf of
such person. However, in view of the tremendous vol-
ume of checks and other items handled by the banking
system, a rule which would require banks to verify
the continued life and competency of depositors would
ke unworkable. The Code legislates for this situa-
tion by providing that neither death nor incompetency
of a depositor revokes the bank's authority to accept,
pay, collect, or account for an item, until the bank
has actual knowledge of the fact of death or of an ad-
judication of incompetence and has reasonable oppor-
tunity to act on the knowledge.

The Cecde also provides that even with knowledge,
a bank may for ten days after the date of death, pay
or certify checks drawn on or prior to the date of
death, unless ordered to stop payment by a person
claiming an interest in the account. This provision
permits holders of checks issued shortly before death
to cash them without the necessity of filing a claim
in probate proceedings.

The term "a person claiming an interest in the
account" is not precisely defined. It apparently in-
cludes anvone who claims an interest in the estate of
the depositor as an executor, a creditor, an heir, or
a beneficiary, and probably includes any other person
asserting a claim, whether or not colcrable. Since
this provision is permissive, a bank may safely re-
fuse to pay regardless of who reguests the stop pay-
ment .

Hawaiil Law.
Rev. Laws Hawaii 178-93

Hawali statutory law has no express provision

I

governing death or incompetence of a bank's customer;
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however section 178-93 is pertinent in that it pro-
vides that adverse claimants to a deposit are not en-
titled to recognition by a bank without appropriate
court process or indemnity bonding acceptable to the
bank.

U.C.C. Sec. 4-406. Explanztory Notes.

8 drawee bank has no right to charge the account
of its customer with forged or with the raised amounts
of altered items (sections 3-404, 3-418,4-401). How-
ever, under the Code the customer has a duty to ex-
amine his bank statement and canceled items for his
own forged or unauthorized signature and for alter-
ations within a reasonable time after they are re-
turned or are available and ta report such irregular-
ities to the bank. Failure to examine and netify bar
him from asserting these matters against the bank if
the bank establishes that it has suffered a loss by
reason of such failure. The Code does not specify
how many days constitute a reasonable time within
which the customer must examine and report, Lut where
there are successive forgeries or alterations by the
same wrongdoer, the customer's failure to exercise
reasonable care to examine and notify within fourteen
days after the first item and statement were available
to him will bar him as to any subsequent items paid
by the bank in good faith prior to notification.

The customer's failure to examine and report will
not protect the bank if the bank has been negligent,
except that there is an absolute bar against a cus-
tomer asserting a forged signature con an item after
one year from the time the item and statement are
made available. The absolute bar is also effective
as to unauthorized indorsements which are not discov-
ered and reported within three years.

Rev. Laws Hawaili 178-97

The Hawaii statute, applicable only to checks,
prescribes a time limit of one hundred and twenty
days from the date of return to the depositor of a
forged or raised check within which the depositor must
notify the bank in order to charge it with liability.
The statute further provides that unless a depositor
calls at his bank within five months from date of pay-
ment to secure the return of his voucher, the bank's
liability is cut off. The section probably does not
apply to unauthorized indorsements since it i in
terms of "forged or raised” checks.
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U.C.C. Sec. 4-407. Explanatory Notes.

A bank's right of subrpgation for instance in
case of payment over a stop order, is for the purpose
of preventing unjust enrichment to the extent neces-
sary to prevent loss to the bank. In a proper case
the payor bank is subrogated to the rights of a holder
in due course against the drawer or maker, of a payee
or other holder against the drawer or maker, and of a
drawer or maker against the payee or other holder.

Hawailii Law.

None .

PART 5
COLLECTION OF DOCUMENTARY DRAFTS

U.C¢.C¢. Sec. 4-501. Explanatory Notes.

The Code defines a "documentary draft” (section
4-104 (f}) as a negotiable or non-negotiable draft
with accompanying document, securities, or other
papers to be delivered against hconor of the draft.

The duty of a bank in handling a decumentary
draft for collection is to present it and accompany-
ing documents, and if the draft is not paid or ac-
cepted in due course, to notify seasonably the cus-
tomer. The duty exists even if the bank has bought
the draft or extended credit for withdrawal as of
right.

Hawalii Law.

" -~
NOTIE

U.C.C. Sec. 4-502. Explanatory Notes.

A collecting bank need not pregent "on arvrival"
drafts until in its judgment a reasonable time for
arrival of the goods has expired. The bank must no-
tify its transferor of a refusal ta pay or accept but
need riot present the draft again until it is so in-

structed or learns of the arrival of the goods.
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Normally, the buyer-drawee will want the goods
and will call for the documents and take and take up
the draft when the relevent goods do arrive, :
Hawaiil Law.

None .

U.¢.C. Sec. 4-503. Explanatory Notes.

This section states the rules applicable in the
absence of instructions.

The duty of a presenting bank in case of honor
or dishonor of a documentary draft is to deliver the
documents to the drawee on acceptance if payable more
than three days after presentment, otherwise on pay-
ment; and upon dishonor, to follow instructions from
a referee in case of need or use diligence and good
faith to ascertain tke reason for dishonor, and to
notify its transferor.

A presenting bank has a duty to follow reason-
able instructions seasonably received with respect to
goods represented by the documents and is entitled to
reimbursement for expenses so incurred.

Section 2~514 of the Code provides the rules
applicable when documents are deliverable on accept-
ance and when on payment.

If a draft is under a letter of credit, Article 5
of the Code controls.

Hawaii Law.

None.

U.C.C. Sec. 4-504. Explanatory Notes.

This section deals with situations in which sto-
rage of goods or other action becomes commercially
necessary pending receipt of requested instructions,
even 1f requested instructions are later received.
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A presenting bank may deal with the goods in any
reasonable manner after dishonor of a documentary
draft and ip the absence of seasonably reguested in-
structions. The bank is given a lien on the goods or
their proceeds to the extent of reasonable expenses,
and the lien may be feoreclosed in the same manner as
an unpaid seller's lien (section 2-706).

"Reascnable manner" means reasonable 1n the
light of business factors and the judgwent of a busi-
nesg man.

Hawail Law.
Rev. Laws Hawaii 178-71.
The Hawaiil statute preohibits a bank from dealing

in goods except property held as security for loans
or in the collection of debts.
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ARTICLE 5
LETTERS OF CREDIT

History of Letters of Credit

A letter of credit is a mercantile mechanism
used almost exclusively at present in international
trade but predicted for a role of ever-increasing im-
portance in domestic trade. The historic connotation
of a letter of credit dates back at least to the sev-
enteenth century and ig described in Davis, The Law
Relating to Commercial Letters of Credit, p. 1 (sec-
ond ed. 1954) as a document carried by a traveler in
order to have ready access to cash or credit in a
foreign country. The good name and financial status
of the traveler's bank were substituted for his own
less attractive personal credit. Story, in Story on
Bills, para. 459 (1860 ed.), described a letter of
credit as

an open letter of request, whereby one perscn
{usually a merchant or banker) reqguests some
other person or persons to advance money or give
credit to a third person named therein, for a
certain amount, and promises that he will repay
the same, or accept bills drawn upon himself,
for the like amount.

The simple traveler's lettexr of credit has
evolved to become a primary device employed in fi-
nancing international sales. As might well be ex-
pected, the development of practices involving com-
mercial letters of credit and the consequent case
law has centered in New York City and, in particular,
has centered arcund a relatively few banking institu-
tions.

Nature of a Commercial Letter of Credilt

The primary mercantile function of a letter of
credit is to facilitate sales of goods between remote
buyers and sellers. The financial responsibility of
a bank is substituted for that of the cusztomer and at
the same time it protects the customer by making pay-
ment conditional on the presentation of certain docu-
ments (typically documents of title) by the bhenefici-
ary.

A simplified plet will serve to illustrate the
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letter of credit system. A buyer (termed "“customer®
under the Code) needs credit in order to arrange a

long-distance sale, He arranges for his bank to is-
sue a letter of credit in favor of his seller (termed
*heneficiary™ under the Code). The letter of credit

provides that the bank will honor a draft drawn by

the seller for the price of the goods, provided cer-
tain documents (bill of lading, inveoice, insurance,
etc.) accompany the draft upon presentment. The buy-
er promises to reimburse the bank and pay a commission.
The bank issues the letter of credit and notifies the
seller who, if he complies with the terms of the cre-
dit, is assured of payment by the bank.

Advantages of a Letter of Credit

(1) The buyer (customer) enjoys multi-benefits
of efficiency and econcmy of financing. His working
capital has not bheen encumbered, he can reimburse the
issuer from the proceeds of the sale of the goods, he
has assurance that the gceods conform to the contract.

{(2) The seller does not run the risk of non-
payment, he is assured of immediate payment on ship-
ment, he can readily transfer the proceeds of the
credit to finance further transactions.

Principles of Letter of Credit Financing
As Codified in Article 5

(1) The machinery of letters of credit deals
with documents and is a structure apart from the in-
tricacies ancillary to the underlying transaction.

If that transaction be one of sale of goods, the
rights of the parties affected depend upon principles
set forth in Article 2; if the transaction involves
the sale of investment securities, Article 8 is appli-
cable; 1f the transaction invelves the transfer of
commercial paper, Article 3 will be applicable; if
documents of title are transferred, Article 7 will be
applicable; and if the transaction is intended to cre-
ate a security interest, Article 9 will apply.

(2) The Code provides the basic ground rules de-
fining and governing the legal relations, rights and
duties among some of the various parties to a credit
--especially between the issuer of a letter of credit
and the beneficiary and between the issuer and a cus-
tomer.

(3} A letter of credit is a contract indepen-



dent of the sales contract between the buyer (custom-
er) and seller (beneficiary). The bank (issuer) is
directly liable to the seller whether or not the buy-
er or seller has breached the underlying sales con-
tract. Since a bank issuing letters of credit assumes
no risks with respect to performance of the sales con-
tract and functions only to finance the transaction,
letters of credit can be written cheaply. The func-
tion is limited to three actions: receipt, examina-
tion and payment against documents.

(4} Article 5 is designed as a flexible codifi-
caticn of the law of letters of credit in crder to
admit of further development, in recognition of the
changing patterns of commercial usage, and for lack
of prescience of the future evolution and future
problems which may arise in the field. Balance is
sought through the allocation of commercial risks and
responsibilities among the parties to a letter of cre-
dit transaction. For instance, on the one hand a high
duty of care is placed upcon the issuer to ensure that
the terms of a credit are observed before payment is
effected. On the other, the Code recognizes that is-
suers are primarily dealers in documents and should
not be obligated to oversee underlying commercial
transactions.

Precedents

There are existing rules governing letters of
credit, but they are generally not rules of law.
Most of the mercantile nations of the world subscribe
to a system of customs and practices which has been
devised by the International Chamber of Commerce,
"The Unifeorm Customs and Practice for Commercial
Documentary Credits®. These rules are not considered
controlling in the case of domestic letters of cre-
dit, and hence there is some confusion as to whether
the principles of the Uniform Customs and Practice or
principle of commen law should govern in a given in-
stance.

Since letters of credit have not been a matter
of pricr case law or legislation in Hawaii--they are
mentioned only perfunctorily in one section of the
Revised Laws, section 178-6l--except for overlapping
provisions of the Uniform Negotiable Instruments Law,
the Explanatory Notes to the sections under Article 5
do not refer to Hawaii law.
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ARTICLE 5
LETTERS OF CREDIT

5-101. Short Title

5-102., Scope

5-103. pefinitions

5-104. Formal Requirements; Signing

5-105. Consideration

3-106. Time and Bffect of Establishment of Credit

5-107. &advice of Credit; Confirmation; Error in
Statement of Terms

5-108. “"Notation Credit'; Exhaustion of Credit

5-109. 1Issuer's Obligation to Its Customer

5-110. availability of Credit in Portions; Presenter's
Reservation of Lien or Claim

5-111. warranties on Transfer and Presentment

5-112. Time Allowed for Honor or Rejection;

Withholding Honer or Rejection by Consent;
"Presenter®

113. Indemnities

-114. Issuer's Duty and FPrivilege to Honor; Right
to Reimbursement

5-115. Remedy for Improper Dishonor or Anticipatory
Repudiation

5-116. 7Transfer and Assignment

5-117. Insolvency of Bank Holding Funds forxr
Documentary Credit

U.C.C. Sec. 5-101. Explanatory Notes.

Self-explanatory.

U.C.C. Sec. 5-102. Explanatory Notes.

The fundamental distinctions that are crucial in
delimiting the scope of Article 5 are between bank
and non-bank credits, and between documentary and
"clean credits". Credits issued by a bank are covered
by Article % if honor is conditioned upon presentation
of a document of title or a documentary demand for
payment. Credits issued by anyone other than a bank
are within the scope of Article S5 only if honor is
conditioned upon presentation of a document of title,
The distinction between bank and non-bank credits is

not pertinent to scope of coverage in the case of a
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credit which is not conditioned on presentation of
documents (a "clean credit") provided that it conspi-
cuously states that it is a letter of credit or is
conspicuously so entitled. - "Conspicucus" 1is defined
in part in section 1-201 (10} of the Code as "so writ-
ten that a reasonable person against whomw it 1s to
operate ought to have noticed it. & printed heading
in capitals...is conspicuous. Language in the body

of a form is 'conspicuous' if it is in larger or other
contrasting type or color. But in a telegram any
stated term is 'conspicuous'. wWhether a term ov
clause is 'conspicuous' or not is for decision by the
court."”

By eliminating those "clean credits" which are
not clearly labeled, the Code cbviates the question
of admisgsihility of parol evidence to prove whether
or not a given agreement is a letter of credit.

jud

U.c.C. Sec. 5-102. Explanatory Notes.

Certain rights and duties of the parties to let-
ters of credit are detailed in varying degrees under
Article 5; therefore it i1s necessary to define pre-
cisely several terms employed only in respect to this
article and to refer to definitions of other terms
that are employed throughout the Code or in other
articles.

The definition of "credit” or "letter of credit®
is clearly inclusive of papers called "authorities to
purchase or pay". Although the engagement to honor
drafts or other demands for payment may be revocable
or irrevocable, Brticle 5 does not provide a rule or

plicable to any given unlabelled credit. This issue
is left for determination according to general law in
the light of particular facts (section 1-103) and
with due regard to commercial practice (section 1-
105). Section 2-325 of the Code, on the other hand,
provides that in a contract for sale a letter of cre-
dit means an irrevocable credit. Legal significance
of the classification for article 5 purposes is
gpelled out In section 5-106 of the Code which deals
with the time and effect of establishment of a credit.

A& "documentary draft” or “documentary dewmand for
payment” 1s defined zo as to clarify the brroad mean-
ing of the word "document" as used in Article 5. fThis
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definition 1s consistent with the definition of "docu-
mentary draft” under section 4-104 (f) but is to be
differentiated from the definition of "document" in
Article 9 on secured transactions where it is limited
to documents of title (section 9-105 (1) {(e)).

The definition of "issuer"” makes it clear that
non-banks may issue letters of credit, but the defi-
nitions of "advising bank® and *confirming bank” con-
fine confirming and advising functions of credits to
banks alone and evidently preclude non-banks from
advising or confirming credits.

The definition of "customer" specifically in-
cludes a bank which requests another bank to issue a
letter of credit for the former bank's customer. A
particular transaction, therefore, may involve twao
customers, the buyer and his bank which reguested
the issuance of a credit. A consequence of the broad
definition of "customer" involves the right of an is-
suing bank to reimbursement and apparently entitles
the igsuing bank to reimbursement both from the bank
which requested the issuance of credit and from the
ultimate custower.

The Uniform Customs and Practice 1s not clear on
the matter of the responsibility of a bank which makes
provisians with another bank to issue a letter of cre-
dit for its customer. The actual custom of New York
banks is for the issuer first to seek reimbursement
from the buyer and from the buyer's bank only in case
of default of the buyer.

The definition of "customer” under Article 5 is
to be distinguished from the meaning in Article 4 as
defined by section 4-104 (1) (e).

The other definitions of this section will be

noted where appropriate in the context of the sec-
tions in which they are used.

U.C.C. Sec. 5-104. Explanatory Notes.

This section provides that no particular form or
phrasing is required for a letter of credit, except
that a “clean credit®™ must conspicuously state that
it is a letter of credit or must be conspicuously so
entitled. A letter of credit must be in writing and
signed by the issuer; these requirements, which can
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be. said to constitute a Statute of‘Frauﬁs of a limit-
ed character, apply alsoc to a confirmation or a modi -
fication of a credit or confirmation. A telegram
catisfies these requirements if it %dentlfles its
sender by an aunthorized authentication which way be

in Code.

U.C.c. Sec. 5-105. Explanatory Notes.

This section eliminates any guestion of whether
consideration is necessary for a letter of credit.
The rule is consistent with the results of case law
which have generally reached the same conclusion un-
der a number of different theories, such as a holding
that consideration may move from either the customer
or the beneficiary (Evansville Nat. Bank v. Kaufmann,
93 N.Y. 273, 279 (1&83)) or estoppel (Johannessen V.
Munroe, 158 N.Y. 641, 53 N.E. 535 (1899)).

U.C.C. Sec. 5-106. Explanatory Notes.

The issuer c¢f a letter of credit is bound by its
engagement from the time the credit is established.
The rule of this section provides that a credit is
established between the issuer and the customer as
soon as the letter is5 sent to the customer or as soon
as the letter or an authorirzed written advice of its
issuance is sent to the beneficiary. The rule further
pravides that a credit is established between the is-
suaer and the beneficiary as soon as the beneficiary
receives the letter of credit or an authorized writ-
ten advice of its lssuance.

The leading case on the question of when a cre-
dit is estaplished holds that mailing rather than re-
ceipt is the determinative moment (Bril v. Suomen
Pankki Finlands Bank, 199 Misc., 11, 22, 97 N.Y.5. 2d
22 (1950)).

The rights of modification or revecation of a
credit depend on whether it is classified as revo-
cable or irrevocable, but the Code fails to provide
guidelines or presumptions in making this determina-
tion. Existing law presents a conflict. The Uniform
Customs and Practice contains a presumption of revo-
cability while Mew York case law holds that there is
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a presumption of irrevocability. Ernestc Foglino &
Co. v. Webster, 217 App. Div. 282, 216 W.¥.5. 225,
modified 244 N.Y. 516, 155 N.E. 878 (1926); Laudisi
v, American Exchange Nat. Bank, 239 N.Y. Z34, 146
N.E. 347 (1924). ‘

The significance of a revocable letter of credit
is the cbligation it imposes upon the issuer to in-
nocent third parties who have negotiated or honcred
drafts drawn under a credit before receiving notice
of its revocation or modification. The obligaticn is
not unduly burdensome for under gection 5-114 (3} of
the Code the customer has a general duty tc reimburse
the issuer, and this duty is made explicit in section
5-106. Although innocent third parties who have ne-
gotiated or hoenored drafts drawn under a revccable
credit before receiving notice of its revocation or
modification are protected, the Code curiously omits
spelling out comparable protection in the case of an
irrevocable credit,

U.C.C. Sec. 5-107. Explanatory Notes.

The obligation of an advising bank, defined in
section 5-103 (e) as a bank which gives notification
of the issuance of a credit by another bank, 1is to
transmit accurately, but it does not include a duty
to honor drafts drawn or demands for payment made un-
der the credit. Decisicnal law would seem to be in
accord with the rule that an advising bank which in-
accurately states the terms of the credit is liable
to the beneficiary. Murray 0il Products Co. v. Poons
Co., 190 Misc. 110, 74 N.v¥.3. 2d 814 (1947).

If the advice is not accurately transmitted by
an advising bank, the issuer is bound only by the
original terms of the credit.

The obligation and right of a confirming bank,
defined in section 5-103 (f) as a bank which engages
either that it will honor a credit already issued or
that such a credit will be honored by the issuer or a
third bank, are, to the extent of the confirmaticn,
those of an issuer. A beneficiary who has received a
confirmed credit, consequently, i1g entitled to the
independent engagements of both the issuer and the
confirming bank, including the right of reimbursement.

The provision which places the risk of accuracy
of transmission and translation of messages relating
to a credit on the customer, rather than on the is-
suer, is a codification of existing practice.
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U.C.C. Sec. H-108. Explanatory Notes.

This section of the Code provides rules appli-
cable to notation credits, an area of letters of cre-
dit in which practice has been varied and in which
there has been no case law directly in point. Much
of the confusion has resulted from a failure to dis-
tinguish between two types of credit: a) notation
credit and b) credit not requiring notation.

The general problem is one of identifying the
drafts which the issuer is obligated to pay under a
letter of credit engagement and conseguentially codi-
fying the rights and duties of the issuer and the
holders of the drafts. Section 5-110 of the Code pro-
vides that a credit may be ussed in portions; thus a
beneficiary may draw several drafts under a single
credit. Even 1in the case of a credit that is not
available in portions, the beneficiary may draw sev-
eral drafts on the igsuer, some or all of which may
or may not comply with the letter of credit.

A credit which specifies that it 1s a notation
credit must be noted appropriately by each purchaser
of a draft so as to relate the draft to the credit,.
Such notation is made a condition to the issuer's ob-
ligation to hopor immediately the draft. The nota-
tion requirement is most useful where the credit is
intended for roving use.

In the case of a credit which does not regquire
notation, the issuer is protected in regard to any
drafts which he honors in good faith in the order in
which they are presented. The rights of successive
good faith purchasers of drafts under such a credit
are requlated as with drafts in a set under section
3-801 of the Code.

U.C.C. Sec. 5-109. Explanatory Notes.

This section restates the settled principle of
letter of credit financing that the issuer is not
responsible for the performance of the underlying
sales contract; the usual understanding that the pri-
mary obligation of an issuer is to examine documents
with normal banking care to determine whether or not
on their face they appear to comply with the terms
of the credit; and the general obligations under the
Code (sections 1-203 and 1-205) of good faith and ob-
servation of course of dealing or usage of trade, (in
this case, general banking usage) except that a non-
bank issuer is not bound by unknown banking usages.
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U.C.C. Sec. 5-110. Explanatory Notes.

The rule of this section prohibits a perscn who
presents documentary drafts under a letter of credit
from reserving a claim to the documents after honor.
A typlcal situation in which the rule applies would
involve a seller-beneficiary who has overshipped, at-
tempts te collect the amount available under the cre-
dit, and expects to secure a claim against the buyer-
customer for the excess by retaining a lien on the
documents which control the geods. Although the is-
suer's duty to honor a draft is governed by the termsg
of the letter of credit, the seller-beneficiary can
protect himself by an agreement with the buyer-
customer in the underlying contract; then failure to
provide a sufficient letter of credit may be treated
as a breach of that contract.

U.C.C. Sec. 5-111. Explanatory Notes.

A distinction is made between warranties of a
beneficiary and those of intermediary parties. &
beneficiary, by transferring or presenting a documen-
tary draft or demand for payment, warrants to all in-
terested parties that the necessary conditions of the
credit have been complied with. This cbligation in-
cludes a warranty of genuineness of documents, which
stems from decisional law under the tort or guasi-
contract theory that one who causes or participates
in the issuance of false or fraudulent documents 1is
liable to any party who suffers injury in reliance on
them. The rule of this section which is based on
warranty makes liable an innocent beneficiary who
through inadvertence or mistake has falled to satisfy
the necessary conditions of the credit.

The limited warranties given by the negotiating,
advising, confirming, collecting, or issuing hank do
not include a warranty of genuineness of documents.
This codifies the existing law to the effect that the
handling of documents in a commercial credit trans-
action does not invelve any warranty of genuineness.

G.C.C. Sec. 5-112. Explanatory Notes.

A bank which is presented with a documentary
draft or demand for payment under a letter of c¢redit
is given until the close of the third banking day
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following receipt of the documents to honor. Honor
may be further postponed if the presenter consents to
the deferment. To the extent that an issuer of a
letter of credit has an obligation to examine docu-
ments with care, as reguired under section 5-109 of
the Code, a longer period of time may he necessary
for the inspection than the time allowed for accept-
ance of ordinary drafts under section 3-506 of the
Code (until the close of the next business day fol-
lowing presentment) .

It is ¢lear that a "clean credit”, i.e., a cre-
dit not conditioned on the presentation of.documents
is not subject to the three-day rule but that drafts
drawn under a "clean credit" must be processed in ac-
cord with the general rule of section 3-506.

Failure to honor within the specified time con-
stitutes dishonor of the draft or demand and of the
credit.

The optional ¢lause pertaining to conditional
payment 1s in response to a situation incident to
currency restrictions of certain nations under which
payment i1s required before there is an opportunity to
examine documents, Payment under these circumstances
is recegnized as conditional and may be reversed by
subsequent timely discovery of defects in the docu-
ments. Eight adopting states have incorporated the
optional clause, and ten have omitted it.

U.C.C. Sec. 5-113. Explanatory Notes.

A bank seeking te induce payment, acceptance,
negotiation or reimbursement under a credit in a case
where the documents do not conform to the terms of
the credit may execute an indemnity without being con-
sidered to have engaged in an ultra vires act. The
Code leaves moot the gquestion of whether or not an is-
suer is under any obligation to accept an indemnity in
lieu of strict compliance with the fterms of the credit.
The holding of Dixon, Irmaos & CIA v. Chase National
Bank, 144 F, 24 759 (2d cir. 1944), cert. den., 324
U.5. 850 {1944} : Backus and Harfield, Custom and Let-
ters of Credit: The Dixon Trmaos Case, 52 Col. L.
Rev. 589 (1952), that the issuing bank is reguired to
pay upon presentation of imperfect documents if the
presenting bank writes a letter of indemnity teo cover
the imperfection, is neither accepted nor reiected by
this section of the Code. The chligation of the is-
suer to honor in such a situation iz determined by
construing the termeg of the oredit and usage.
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U.C.C. Sec. 5-114. Explanatory Notes.

An underlying principle of letter of credit fi-
nancing, that the letter of credit agreement is inde-
pendent of the sales contract, is restated. The pro-
vision prohibiting a requirement that all documents
must be satisfactory to the issuer before a duty to
honor arises is substantially subverted by the further
provision that permits an issuer to determine in its
own discretion whether or not specified documents are
satisfactory.

The duty of an issuer to honor in the case of
forged or fraudulent documents varies according to
the status of the party presenting a draft or demand
for payment. If the presentment is made by a negoti-
ating bank or other intermediary party which can qual-
ify as a holder in due course, the issuer must honor
it. In other cases, e.g. presentment by a beneficiary,
the issuer has an option to honor or set up a defense
of fraud or forgery. If the issuer in good faith hon-
ors forged documents presented by a beneficiary, it 1is
entitled to reimbursement from the customer. This sec-
tion of the Code places the risks of bad faith action
of the beneficiary or of fraud in the transacticn on
the customer rather than on innocent third parties or
the issuer. The customer, in the case of honor, or a
party who has parted with value, in the case of dis-
honor, may recover against the beneficlary either by
virtue of the underlying contract or under secticn
5-111 (1) of the Code pertaining to warranties.

The optional subsections {(4) and (5) refer to the
situation discussed in connection with section 5-112.
The states which have rejected the optional provisions
have indicated that there is little need for codifying
rules to apply to a situation which is special and
seldom arises. States which have adopted the optional
provisions did so on the basis that although the situ-
ation might seldom arise, it is just as well to in-
clude a solution.

U.C.C. Sec. 5-115. Explanatory Notes.

This section codifies decisional law to the ef-
fect that the beneficiary's measure of damages for
wrongful dishonor i1s the same as a seller's damages
upon a buyer's breach of contract. -



Although subsection (1) imposes no specific duty
on an aggrieved party to mitigate damages, subsection
{2) incorporates by reference section 2-610 under which

mitigation seems to be required.

it is self-evident that the rules governing im-
proper dishonor and anticipatory repudiation apply
only to irrevocable letters of credit since revocable
credits may be modified or revoked without notice to
beneficiary or customer. Rights of innccent third

parties in such cases are governed by section 5-106

(4).

U.c.c. Sec. 5-116. Explanatory Notes.

Although the Code permits assignment or transfer
of the right to draw under a letter of credit only
when the credit expressly so provides, the proceeds
of a letter of credit can always be assigned. The
first part of this rule is based on the theory of
case law which recognizes that when a customer causes
a bank to issue a letter of credit in favor of a named
beneficiary, he may contemplate performance by that
beneficiary alone, and such an expectation would be
defeated if the beneficiary were permitted to assign
the benefits of the credit indiscriminately.

on the other hand, the assignment of the proceeds
of the letter of credit does not defeat the customer's
protection and expectations. In such a situation the
party least protected is the assignee. TIn the usual
case he is a manufacturer or supplier whose perform-
ance enables his assignor (the original beneficiary)
to complete his performance of the underlving contract
to the letter of credit. The assignee needs assurance
that the assignor will pay him, and the assignment of
the proceeds of the c¢redit 1s the method of furnishing
this assurance. The assignee must then promptly notify
the issuer of the assignment, but his right to the
proceeds will depend on the assignor's performance,
and he has no guarantee that the assignor has not made
a prior assignment. A more sophisticated financing
device than the assignment of proceeds, known as the
“back-to-back credit", affords the assignee greater
protection and is permissible under the Code. It is
discussed in Harfield, Secondary Uses of Commercial
Credits, 44 Col. L. Rev. 893, 908 (1944).

Where the right to draw under a letter of credit
is assignable under subsection {1} of this section, a
question arises as to how many times it may be as-
gigned. The Code is silent on this matter, but exist-
ing practice limits the right to one transfer.
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U.C.C. Sec. 5-117. Explanatory Notes.

The preferences established by the Code in the
event of insclvency of an issuer or ‘an advising or
confirming bank or a bank which has procured a credit
for a customer are probably inapplicable to national
banks under the decision in Jennings v. United States
Fidelity & Guaranty Co., 294 U.S5. 216 (1935).

A customer is given a preference on insclvency
of the issuer over depositors or general creditors to
the extent of any funds or ccllateral turned over he-
fore or after insclvency as indemnity or for the pur-
pose of paying drafts under a letter of credit; a
beneficiary is given a preference on insclvency of an
issuer or confirming bank over depositors or general
creditors to the extent of any funds or collateral
turned over befcre or after insolvency to cover pay-
ments under the credit; an intermediary is given the
same preference as a beneficiary on insolvency cf the
issuer.

The preferences are made to apply only to docu-
mentary credits and not to "clean credits" and are
based on the theory that the nature of letters of
credit is essentially a device to facilitate the move-
ment of goods.

Variations from Official Text

The sole substantial variation to Article 5 by
any adopting State is the New York amendment to sec-
tion 5-102:

Section 5-102. Scope.

{1) Unless a letter of credit or a credit is by
its terms or by agreement or by custom sub-
ject in whole or in part to the Uniform
Customs and Practice for Commercial Docu-
mentary Credits fixed by the Thirteenth or
by any subsequent Congress of the Inter-
national Chamber of Commerce, this {This)
Article applies . . .

The New York amendment is discussed in Penney,
Hew York Revisits the Code: Some Variations in the
New York Enactment of the Unifcrm Commercial Code,
62 Colum. L. Rev. 1004 (1962) 1n which it is pointed
out that the two compilations cverlap only in part,
that there are conflicting provisions with respect




to only two matters, and that the Code permits parties
wide latitude to contract themselves out of Article 5.

The New York amendment will probably be subject
to future clarification as to when the Uniform
Customs apply and the applicability of article 5 when
its provisicns are not in conflict with the Uniform
Customs. Therefore, it would appear to be inadvisable
for other jurisdictions to follow the New York vari-
ation until the matter is finally considered in full
especially in the light of potential intricate con-
flict of laws questions.
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ARTICLE B
BULK TRANSFERS

The Bulk Sales Law of Pennsylvania, prior to
1953 when the Uniform Commercial Code was first en-
acted, furnished the model for Hawaii's legislation
in this field. Chapter 200, Revised Laws of Hawaii
1955, as amended is entitled, Sale of Merchandise in
Bulk. Following the example of Louisiana in 1894, al-
most all of the other states currently have such a law
although there is little uniformity of provisions.

The purpose of Bulk Sales statutes is to require
that notice be given to the seller's creditors of the
impending transfer. This helps prevent two common
forms of commercial fraud, namely:

[1) The case of the merchant selling to a
friend at a low price and paying his creditors less
than he owes with the intent of coming back into the
business at some future date.

{2) Where the merchant sells his business,
pockets the proceeds and departs. This is the most
CONmon .

The statutes are of three types: the first,
such as the New York statute, requiring notice to
creditors; the second, such as Kentucky, requiring,
in addition to notice, that the buyer make certain
that the proceeds of the sale be applied to the debts;
and the third, such as the California statute, which
uses a public record as a means of notifying creditors
of the impending sale. Hawali presently regquires hoth
notice to creditors and public recordation of the sale.

This portion of the report deals with article 6,
Bulk Transfers, of the Uniform Commercial Code. This
Article, if adopted in Hawaii, would replace our pre-
sent Bulk Sales Law. Such adoption would result in
several changes in the Hawali law, but none would he
serious unless section 6-106 were adepted along with
the Code.

Section 6-106 of the U.C.C. provides that the
purchaser of goods in bulk must see that the proceeds
of the sale are applied, sc¢ far as necessary, to pay
any debts of the seller. However, the Code is de-
signed so that it is possible for a state to adopt
Article 6 without adopting section &-106 thereof.
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Other innovations include an expansion of cover-
age by the inclusion of provisions for auction sales
in section €6-108, the provision for a different stat-
ute of limitations in section 6-111, and the expan-
sion of the class of protected creditors in section
6-109. The article also clarifies and simplifies the
procedural steps in the preparation of the schedule,
in the content of the notice to creditors, and other-
wise, necessary to be followed 1f civil liakility is
to be avoided.

The chief ohjections to such a law are delay and
red tape which impede legitimate transactions, and
the possibility of a trap for the unwary buyver. No
Hawaiil case law has been found on its Sales of
Merchandise in Bulk Act.

ARTICLE 6
BULK TRANSFERS

6-101. Short Title

6-102. "Bulk Transfer”; Transfers of Equipment ;
Enterprises Subject to This Article; Bulk
Transfers Subject to This Article

6~103. Transfers Excepted From This Article

6-104. schedule of Property, List of Creditors

6-105. ©Notice to Creditors

6-106. BApplication of the Proceeds

6-107. The Notice

6-108. Auction Sales; “Auctioneer”

6-109. Wwhat Creditors Protected

6~110. Subsequent Transfers

6-111. Timitation of Actions and Levies

U.C.C. Sec. 6-101. Explanatory Notes.

Self-explanatory.
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U.C.C., Sec. 6-102. Explanatory Notes.

Section 6-102 defines the kinds of businesses
and transactions covered by this Article. There is
no bulk transfer unlesgs (1) there is a transfer out
of the ordinary course of trade; (2) of a sufficient
amount of certain kinds of property; (3) by a trans-
feror engaged in a particular kind of business.

Subsection 6-102 (1) uses the term "major part’
in defining the amount of materials, supplies, mer-
chandise or other inventory which must be transferred

te constitute a bulk transfer. "Obviously the term
major part means more than one-half of the trans-
feror's total stock.” 1952 Wis. L. Rev, 312, 318;

1954 wash. U. L. Q. 283, 313.
Hawaii Law.
Rev. Laws Hawail 200-1

Hawail requires “the whole, or a large part" of
a stock of merchandise and fixtures, or merchandise,
or fixtures to be sold in bulk and not in the usual
course of the seller’'s business.

Neither the U.C.C. nor the Revised Laws of
Hawaii includes those businesses whose principal ele-
ment is not the sale of merchandise, but of services
~—e.g. farming, contracting and hotels. This is true
also in respect to transfers of investment securities,
accounts receivables and things in action generally,
which are dealt with in other Articles of the U.C.C.

There 1s no similar limitation, as that con-
tained in subsection (2) (the transfer of a substan-
tial part of the eguipment along with inventory), in
the present Hawaii statutes. Notice the absence of
the term "fixtures” in the U.C.C.

Subsections (3) (enterprises subject to Article}’

and (4) (transfers covered by Article} have no corres-
ponding Hawail law.

U.C.C. Sec. 6-103. Explanatory Notes.

Segtion 6-103 enumerates eight different trans-
fers which are not subiect te this Article.



Hawaii Law.
Rev. Laws Hawaii 200-3

Subsections (2) (general assignments}, (4) (sales
by executors, administrators, etc.) and (5) (dissolu-
tion or re-organization of a corporation) of section
6-103 of the Code are in general accord with section
200-3. The remaining subsections have no correspond-
ing Hawali law.

U.C.C. Sec. 6-104. Explanatory Nctes.

Transfers, even though covered by Article &, are
not subject to attack if the transferor and trans-
feree comply with the provisions of this Article.
Compliance provisions, enacted to safeguard the cred-
itors of the transferor, embrace two features, which,
if satisfied, eliminate the bulk transfer risk: (1}
a scheduling of property to be transferred and a
listing of the transferor's creditors; -and (2} notice
to these creditors of the proposed transfer (section
6-105) .

Subsection (1) {¢) requires the transferee to
either preserve the list and schedule for six months
and permit inspection and copying by any creditor or
to file them in some designated public office, e.g.
the bureau of conveyances in Hawall.

By the provisions of subsection {3}, the trans-
feror is made responsible for the completeness and
accuracy of the list and the transfer 1s not rendered
ineffective because of omissions unless the trans-
feree had knowledge.

Hawaii Law.
Rev. Laws Hawaii 200-1, 200~2, and Chapter 299

Hawail has no scheduling of property requirement,
but does require personal notice to creditors of the
proposed sale and pulslic recordation of the bill of
sale.

The term “"fraudulent and voidable" is used in
Hawaii, while Article 6 uses "ineffective". It is
velieved that the words *"voidable™ and "ineffective",
as used in these two statutes, have the same ov simi-

-2
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The U.C.C,'s sanction for the accuracy of the
list of creditors is the criminal law of the state
relative to false swearing. This is Chapter 299,
Revised Laws of Hawaii 1955, made applicable by U.C.C.
section 6-104 (2), which provides a penalty of im-
prisomment at hard labor for not more than twenty
vears. Section 200-2 presently imposes a fine of not
mere than $500, or imprisonment of not more than six
months, or both, on the seller, for knowing and will-
ful viclations of the chapter's provisions.

U.c.C. Sec. 6-105. Explanatory Notes.

The transferee is required by this section to
glive the transferor's creditors notice of the pro-
posed transfer, ten days before he takes possession
of the goods or pays for them, whichever happens
first. Auction sales (section 6-108) are excluded
from this requirement. This giving of notice is one
of the primary reasons for bulk sales statutes. Once
the creditor has notice he can take appropriate steps
to protect himself.

Rev. Laws Hawali 200-1

The ten-day notice reqguirement of this section
and section 6-107 of the Code 1s more specific than
the fourteen-day notice requirement set out in sec-
tion 200-1. The legislative history of this Hawaii
statute, as revealed in the Senate Committee hearings
report discloses the reason for this longer period
between notice and sale which currently exists in
Hawaii. "It is helieved, however, that the notice
should ke fourteen days rather than ten days owing to
delays that may be experienced in the sailing of
steamers carrying mail between the Islands."

U.C.C. Sec. 6-106. Explanatory Notes,

This section places upon the transferee the duty
of seeing that the consideration he pavs is applied
so far as necesgsary to the debts indicated on the
transferor’'s list which has either been furnished to
the transferee or is on file in writing, within thirty
days of malling notice. The transferee may have to
withhold unliguidated or disputed =zums and may also
have to make pro-rata payments.

ig7



This section is bracketed to indicate division
of opinion as to whether or not it is a wise provi-
sion, and to suggest that this is a point on which
state enactments may differ without serious damage to
the principle of uniformity.

In any state where this section is omitted, the
following parts of sections should also be omitted,
namely:

{a) optional subsection 6-107 (2) (e}, which pro-
vides that the notice must indicate the
time and place for the filing of such
claims

() optional subsection 6-108 (3) (¢}, which re-
guires the auctioneer to assume that the
proceeds are applied to creditors' claims;
and

{c) optional subsection 6-109 (2), which gives
the transferor or auctioneer credit for sums
pald to particular creditors of the trans-
feror, limited to the sums believed in good
faith at the time of payment to be properly
payable to such creditors.

In any state where this section is enacted,
these other provisions should be alsco.

Five states, Alaska, Kentucky, New Jersey,
Oklahoma and Pennsylvania have adopted these optional
sections. The other thirteen have not.

Hawaii Law.
Rev. Laws Hawalli - none

There 1s no duty to recognize any creditor under
Chapter 200. The Hawaii law simply gives a form of
notice so that creditors have a target of time and

place upon which they mav levy thelr process.

U.C.C. Sec. 6-107. Explanatory Notes.

Section 6-107 specifies the contents and manner
of giving the notice in all cases specified in sec-
tion 6-105. TIf the debts of the transfercor are to ke
pald in full as they fall due, a short form of notice
is provided. However, if the debts are not to be
paid, then under subsgection (2}, gseveral additional

-+ 3 . S SR iy S " — e B o q A
items of information must be contained in the notice.
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Hawaii Law.
Rev, Laws Hawall 200-1

Hawaii has present law corresponding to subsec-
tion (3) (delivery of notice to creditors), of sec-
tion 6-107, but none similar to subsection (1) (con-
tents of notice) or (2} additional information needed
where transferor's debts are not paid when duel. )

U.C.C. Sec. 6-108. Explanatory Notes.

Bulk transfer laws place a duty on the trans-
feree to see that various steps are taken to protect
the creditors of the transteror. It is impossible to
place this duty on the transferee of an auction sale,
because neither the price nor the identity of the
transferee is known until the sale occurs, and, con-
sequently, advance notice of these matters cannot be
given.

It is obvious that the exclusion of auctions from
bulk sale coverage gives the debtor an opportunity to
carry out a bulk transfer of his property in fraud of
his creditors. Recognizing this, the Code treats an
auction sale like any other transfer, but imposes the
liability for failure to give notice on the auctioneer,
rather than on the transferee. The definition of
"auctioneer” in subsection (3) is broad enough to in-
clude the transferor’'s lawyer if he directs, contrels,
or is responsible for the auction.

Subsection (4) is the only provision in the
Article which imposes a sanction for non-compliance
specifically and in defined terms. The validity of
the auction sale may not be affected by non-compli-
ance, The auctioneer, and those who by definition
are associated with him in joint and several liability,
may be accountable to the '"creditors...as a class",
but such liability is limited to the net proceeds of
the auction.

Hawail Law.

New law in this area.



U.C.C. Sec. 6-109, Explanatory Notes.

This section defines the class of creditors en-
titled to protection under Article 6. The class ap-
parently includes any holder of any c¢laim arising out
of any transacticn which has occurred before the ac-
tual bulk transfer. o©Official comment 1 of section
6-109 states that creditors with unliquidated claims
are within the protected group. This is consistent
with the requirements in section 6-104 that all listed
creditors must include all persons "known to the
transferor to assert claims against him even though
such claims are disputed"; and in section 6-107 that
all listed persons must receive notice of the transfer.

Creditors are not entitled to notice if they be-
came such after the transferee has complied with the
statute but before the sale is consummated.

Subsection (2} gives the transferee or auction-
eer appropriate credit for honest payments to par-
ticular creditors. If section 6-106 is omitted this
subsection should be also.

Hawaii Law.

New law.

U.C.C. Sec. 6-110. Explanatory Notes.

In protecting a subsequent good faith purchaser
for value without notice of any non-compliance, sec-
tion 6-110 adopts the generally accepted principle in
respect of fraudulent conveyances that a transferee,
holding property as a result of a fraudulent convey-—
ance, can pass unimpaired title to a bona fide pur-
chaser for value without notice. Where the resale by
the non-complying bulk transferee is also a non-
complying bulk sale, creditors of the original trans-
feror probably would be able to upset it.

Hawaii Law.
Rev. Laws Hawaiil - none

The Hawaii Sales of Merchandise in Bulk Act de-
clares that non-compliance with the Act results in a
"voidable” transfer, section 200-1. There are no
Hawaii cases construing this section, but the tradi-
tional view of a voidable sale is that a bona fide
purchaser cuts off the right of avoidance. The Hawaii
law,!therefore, would seem to be in accord with this
sectigon.
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U.C.C. Sec. 6-1l11. Explanatory Notes.

In view of the fact that the Article imposes un-
usual obligations on purchasers, the short statute of
limitations period for bringing an action of six
months is appropriate.

Hawail Law.
Rev. Laws Hawaiil 200-1

The statute of limitations starts to run in
Hawaii, not from the time the transferee takes pos-
session, but from the date of recordation of the bill

of sale in the bureau of conveyances. In Hawaii this
reriod ends after ninety days, instead of six months.

Supplementary Notes to 2rticle 6.

Note that in Hawaii a further duty is imposed on
the parties to a bulk sale by the provision of sec-
tion 117-40 of the Revised Laws of Hawaii 1955, as
amended. This section's purpose is not to protect
private creditors, but to give the tax commissioner
notice of the bulk sale so he may collect the proper
taxes which consequentially arise. This tax is a
lien on the personal property if not paid and has the
same priority as the lien of state real property taxes.

The gection provides that where there is a bulk
sale:

(1) The seller must give to the commissioner,
no later than ten days after the possession, or con-
trol, or title of the property has passed to the pur-
chaser, a written and verified report of the sale
which contains certain specified information. This
report may instead be made by the purchaser.

{2} The purchaser must withhold payment of the
purchase price until he receives a certificate from
the commissioner to the effect that all taxes, penal-
ties and interest levied or accrued under this chapter,
against the seller, have been paid. This certificate
constitutes a tax clearance, which is binding on the
commissioner.
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(3) The purchaser will be personally liable to
pay to the state such taxes, penalties and interest
if the required report is not made, or if these debts
are not paid within twenty days after the possession,
control, or title passes, or within such further time
as the tax commissioner may allow. This liability,
however, shall not exceed the amount of the purchase
price.

{4) Failure to make the report is punishable by
a fine up to $100. Delinquent taxes are subject to
the normal penalties and interest for late payment.

{5} The purchaser shall have his remedy against
the seller for the amount of taxes, penalties or in-
terest paid by him,

Hawaii 's enactment of the Uniform’Commercial
Code would not affect this section of the Revised

Laws of Hawaii.
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ARTICLE 7

WAREHOUSE RECEIPTS, BILLS OF LADING
AND OTHER DOCUMENTS OF TITLE

Article 7 of the Uniform Commercial Code is to a
large extent an integration and recodification of pri-
or uniform legislation and existing common law and
commercial usage governing documents of title as these
documents are employed in intrastate transactions to
represent goods received for storage or shipment.
Warchouse receipts and bills of lading are the two
documents of title most commonly issued by commercial
bailees to evidence an interest in goods.

Existing Law

Article 7 would replace the Uniform Warehouse
Receipts Act (UwWRA} which became law in Hawaii in
1545 {(chapter 207, Revised Laws of Hawali 1955); the
Uniform Bills of Lading Act (UBLA) which has not been
enacted in Hawaii; and those sections of the Uniform
Sales Act (USA), adopted in Hawaii in 19292, dealing
with negotiation and transfer of documents of title
{chapter 202, Revised Laws of Hawaii 19535).

Bills of lading covering interstate arnd inter-
national shipments are subject to the Federal Bill of
Lading Act (49 USC 81-124 (1946)); this field of com-
merce, pre-empted by Congressional legislation, would
not be affected by the enactment of the Uniform Com-
mercial Code. There is some effort now being directed
toward repeal of the Federal Bill of Lading Act and
substitution therefor of Article 7 of the Code. Since
it is estimated that approximately £5 per cent of
bills of lading issued relate to interstate commerce,
uniformity in the law would seem to reguire Congres-
sional enactment of Article 7 i1f most states adopt the
Code,

Scope

Warehouse receipts, in the case of bailment of
goods for storage, and bills of lading, in the case
of bailment of goods for transportation, presgent many
common problems and, to the extent of such provisions
as a uniform terminology; obligations and liabilities
of bailees under documents of title; negotiation and
transfer of documents of title, all such documents
are subject to the general provisions of aArticle 7.



However, to the extent that warehouse receipts and
bills of lading present particular problems, they are
handled in parts 2 and 3 of Article 7 respectively.

The documents of title which constitute the sub-
stance of Article 7 represent goods or commodities
and should be distinguished from commercial paper which
represents money (drafts, checks, certificates of de-
posit, and notes) covered by Article 3 and from in-
vestment securities which represent invested capital
(bonds, debentures, and stock) covered by Article 8.

Changes in the Existing Law

Most of the changes effected by Article 7 are in
the nature of clarifying, integrating, consolidating
and modernizing changes. A few changes in basic poli-
cy reflect a modification of the concept of due nego-
tiation and some significant exceptions to the doc-
trine of caveat emptor.

PART 1
GENERAL

7-101. Short Title

7-102. Definitions and Index of Definitions

7-103. Relation of Article to Treaty, Statute
Tariff, Classification or Regulation ’

7-104. Negotiable and Non-Negotiable Warehouse
Receipt, Bill of Lading or Other Document of
Title

7-105. Construction Against Negative Implication

PART 2
WAREHOUSE RECEIPTS: SPECIAL PROVISIONS

7-201. wWho May Issue a Warehouse Receipt; Storage
Under Government Bond

7-202. Form of Warehouse Receipt; Essential Terms;
Optional Terms

7-203. Liability for Non-Receipt or Misdescription

7-204. Duty of Care; Contractual Limitation of
Warehouseman's Liability

-
[V
Py



7-205.
7-206.

7-207.
7-208.
7-209.
7=-210.

7-301.

7-302.
7-303.

7-304.
7-305.
7-306.
7-307.
7-308.
7-309.

Title Under Warehouse Receipt Defeated in
Certain Cases

Termination of Storage at Warehouseman's
Option

Goods Must Be Kept Separate; Fungikle Goods

Altered Warehouse Receipts

Lien of Warehouseman

Enforcement of Warehouseman's Lien

PART 3
BILLS OF LADING: SPECIAL PROVISIONS

Liability for Non-Receipt or Misdescription;
"Said to Contain”; Shipper's Load and Count”;
Improper Handling ’

Through Bills of Lading and Similar Documents

Diversion; Reconsignment; Change of
Instructions

Bills of Lading in a Set

Destination RBills

Altered Bills of Lading

Lien of Carrier

Enforcement of Carrier's Lien

Duty of Care; Contractual Limitation of
Carrier's Liability

PART 4

WAREHOQUSE RECEIPTS AND BILLS OF LADING:

7-401.

7-402.
7-403.

7-404.

GENERAL OBLIGATIONS

Irregularities in Issue of Receipt or Bill or
Conduct of Issuer

Duplicate Recelpt or Bill; Overissue
Obligation of Warehouseman or Carrier to
Deliver; ExXcuse

No Liakility for Good Faith Delivery Pursuant
to Receipt or Bill



PART 5

WAREHQUSE RECEIPTS AND BILLS OF LADING:

7-502.
7-503.

7-504.
7-505.
7-506.
7-507.

7-508.
7-509.

7-601.
7-602.

7-603.

u.c.C.

NEGOTIATION AND TRANSFER

Form of Negotiation and Requirements of "Due
Negotiation®

Rights Acguired by Due Negotiation

Document of Title to Goods Defeated in Certain
Cases

Rights Acquired in the Absence of Due
Negotiation; Effect of Diversion; Seller's
Stoppage of Delivery

Indorser Not a Guarantor for Other Parties

Delivery Without Indorsement: Right to Compel
Indorsement

Warranties on Negotiation or Transfer of
Receipt or Bill

Warranties of Collecting Bank as to Documents

Receipt or Bill: When Adequate Compliance With
Commercial Contract

PART &

WAREHOUSE RECEIPTS AND BILLS OF LADING:

MISCELLANEQUS PROVISIONS

Lost and Missing Documents

Attachment of Coods Covered by a Negotiable
Document

Conflicting Claims; Interpleader

PART |
GENERAL

Sec. 7~101. Explanatory Notes.

Self-explanatory.



U.C.C. Sec. 7-102, Ixplanatory Notes.

This section defines eight terms and lists other
terms which apply to Article 7 but are defined else-
where in the Code.

The definition of "bailee" makes the issuer of a
document of title a bailee and bound by the provisions
of Article 7 without reference to actual possession of
the goods.

The definition of "warehouse receipt" found in
the general definitions section of the Code (section
1-201 (45)) eliminates the requirements of UWRA that
the issuer must be "lawfully engaged" in business
*for profit”. The warehouseman's compliance with
state regulations is not pertinent to his obligations
under Article 7, nor is the profit motive pertinent to
the obligations under Article 7 of state operated or
cooperative warehouses.

The definition of "document" is provided in the
general definitions section of the Code (section 1-
201 (15)) where "document of title" includes, in ad-
dition to a bill of lading and warehouse receipts,
any document "which in the regular course of business
or financing is treated as adequately evidencing that
the person in possession of it is entitled to receive,
hold, and dispose of the document and the goods it
covers." Since the "person in possession” may have no
right te the document, it has been suggested that the
phrase "person entitled under the deocument" be substi-
tuted for "person in possezsion". {Journal of the
State Bar of Ccalifeornia, Vol. 31, March-2april 1962,

p. 180)

The definition of "delivery order®” which had
been included under the USA definition of "document
of title to goods® makes such a document essentially
equivalent to a warehouse receipt upon 1ts acceptance
by a bailee.

The definition of "goods” is narrower than the
definition provided ky section 2-105 of the Code
since the subject matter of a sale may properly include
items which are neither stored nor transported, such

as the unborn young of animals or growing crops.

Other definiticns will be noted in the context
of the sections to which they relate.



Hawaii Law.
Rev. Laws Hawaii 202-75 (USA), 207-57 (UWRA)

All definitions of USA and UWRA have been con-
solidated, revised and supplemented. The following
terms have not previously been defined in the Revised
Laws of Hawaii: ‘"bailee", "consignee", "consignor"”,
rissuer™.

U.C.C. Sec. 7-103. Explanatery Notes.

The introductory remarks to Article 7 pointed
out that interstate and international transactions
are governed by federal legislation., This section
restates the constitutional rule that federal law is
paramount under the supremacy clause of the United
States Constitution. Regulatory statutes of the
State, such as those fixing or authorizing a commis-
sion to fix rates and prescribe services, authorizing
charges, and limiting liability for loss are not af-
fected by Article 7 and are controlling on matters
which they cover.

Hawail Law.
Rev. Laws Hawaiil Chapters 104 and 106C.

Adoption of Article 7 would not affect existing
legislation pertaining to the administration of pub-

lic utility regulation by the public utilities com-
mission.

U.C.C. Sec. 7-104. Explanatory Notes.

The distinction between negotiable and non-
negotiable documents of title is important because it
characterizes the nature of the documents, affects
duties and rights of parties, and determines trans-
ferability of title te gouds. A negotiable document
mere effectively represent the goods, for the bailee
is under a duty not to deliver the goods until the
document is surrendered, and a purchaser of a nego-
tiable document can cut off some prior rights to the
goods and the document. A non-negotiable document,
on the other hand, is usually only evidence of the
contract of bailment.
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The distinction between negotiable and non-
negotiable documents is purely a matter of form, de-
pending on the manner in which the document states
the goods are deliverable,

tinder prior uniform legislation, the Warehouse
Receipts and Sales Acts provided for »bearer" docu-
ments of title while the Bills of Lading Act did not;
thus this section of the Code would remove the dif-
ferential treatment as between warehouse receipts and
bills of lading. The requirement under UWRA and UBLA
that a non-negotiable title document must bear on its
face the legend "non-negotiable" or "not negotiable"
is eliminated under Article 7, and the presence of
gsuch language on a document that otherwise meets the
formal test of negotiability is probably nugatory.
(The use of the phrase "Non-Negotiable Bill of Lading"
as an example in the definition of "conspicuous” in
section 1-201 {10} may be unfortunate as misleading.)
Other instructions relative to delivery may be regard-
ed as insistence by the bailee upon a particular kind
of receipt.

Subsection (1) (b} would apply only to a very
limited situation, for absent federal enactment of
Article 7, bills of lading for outward shiprents in
foreign commerce are governed by the Federal Bill of
Lading Act and other federal legislation and regula-
ticn. Inward bills of lading are not covered by the
federal Act although they are frequently governed by
the law of the foreign country where the bill was
executed and issued. The rule of this subgection is
contrary to prior case law. 1In Gubelman v. Panama
R. Co., 192 App. Div. 165, 182 N.Y.S. 403 {1920) a
bill of lading used in an overseas shipment was made
consigned to a specified person "or assigns® and was
held to be non-negotiable.

Hawaii Law.

Rev. Laws Hawail 202-27, 202-30 (USa), 207-2, 207-3,
207-4, 207-5, 207-7 (UWRA)

Existing Hawaii law ({secticen 207-7) includes the
UWRA requirement that non-negotiable warehouse re-
ceipts must be marked "non-negotiable” or "not nego-
tiable”. Otherwise the existing law is in general
accord with the chief categorization of BArticle 7 as
between negotiable and non-negotiable documents of
title.

199



It should be noted that the provision of subsec-
tion 7-104 (1} (b} of the Code relating to documents
of title in overseas trade when considered in con-
junction with subsection 2-323 (3) which defines
“overseas”, could be applicable tc an extensive amount
of Hawail commerce.

U.C.C. Sec. 7-105. Explanatoeory Notes.

Although Article 7 c¢onsolidates much of the law
of bills of lading and warehouse receipts, there are
considerations particularly applicable to bills of
lading and carriers which are treated specifically in
part 3 of Article 7, and there are considerations par-
ticularly applicabie to warehouse receipts and ware-
housemen which are treated specifically in part 2 of
Article 7.

This section of the Code makes it clear that
when a right is stated in one part, and a correspond-
ing right is not stated in the other part, the omis-
sion is not to be construed as impairing any corres-
poending common law or statutory law which otherwise
would be available, for example, any ¢ommon-law right
of indemnity a warehouseman may have corresponding to
section 7-301 (5), or any contractual security inter-
est a carrier might have corresponding to section 7-
209 (2). )

PART 2
WAREHOUSE RECEIPTS: SPECIAL PROVISIONS

U.C.C. Sec. 7-201. Explanatory Notes.

This section of the Code authorizes the issuance
of warehouse receipts in cases not covered by UWRA,
namely by one who is (a) not lawfully engaged in the
business of warehousing and (k) at no profit. This
expanded coverage 1s consistent with the definition
cf “warehouse receipt” in section 1-201 (45} of the
Code as "a receipt issued by a person engaged in the
husiness of steoring goods for hire"”.
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The California State Bar Committee on the Com-
mercial Code (Journal of the State Bar of California,
Vol. 37, March-april, 1962, p. 179) has recommended
amendments to the definition of warehouse receipt
{and of bill of lading) to preclude a presumption
that every document issued by a warehouseman {or a
carrier) is a document of title, even in cases of
transactions involving paper which is not by usage
regarded as representing title to goods. The recomn-
mendation is to restrict the definition to "documents
which the issuer intends shall evidence the right of
the person entitled under the document to hold and
dispose of the document and the goods it covers™, and
to provide that the designation of a document as a
"warehouse receipt” {(or "bill of lading”) would be
conclusive evidence of the issuer's intention to is-
sue a document of title.

Existing law to the cffect that one cannct be a
warehouseman of his own goods is modified by subsec-
tion (2) in the case of receipts issued by the owner
for whiskey or other goods stored under statutory
schemes which require a bond against withdrawal or a
license for the issuance of receipts.

Hawaii Law.
Rev. Laws Hawaii 207-1, 207-57 (UWRAZ)

Section 207-1, Revised Laws of Hawaii 1955, is
in accord with the Code, but the definition of “ware-
houseman” in section 207-57 contains the limitations

of UWRA that a warehouseman must be lawfully engaged
in the business of storing goods for profit.

U.C.C. Sec. 7-202. Explanatory Notes.

Zlthough a warehouse receipt need not be in any
particular form, it must contain the following essen-
tial terms: location of the warehcuse, date of issue
of the receipt, number of the receipt, statement de-
signating the person to whom the goodsz are to be de-
livered, rate of storage and handling charges, de-
scription of the goods, sighature of the warehouseman,
the fact of any ownership interest in the goods on the
rart of the warehouseman, and provisions relating to
a warehcuseman's lien or security interest.



Liability is imposed for damages caused by the
omission of any essential term, thus indicating that
despite such an omission, the receipt is still a docu-
ment of title carrying with it obligations and rights;
this matter is made more explicit in section 7-401 of
the Code.

Hawaill Law.
Rev. Laws Hawail 207-2, 207-3 (UWRA)

The essential terms which must be included in
warehouse receipts are the same under existing law as
under the Code, except that the Code reguires "rate
of storage and handling charges" instead of "rate of
storage charges” and the Code states "lien or security
interest” instead of "lien".

Under the Code, liability for omission of an es-
sential term is imposed whether the receipt is hego-
tiable or non-negotiable while under the Revised Laws
only omission from a negotiable receipt creates a
statutory liability.

Uu.Cc.C. Sec. 7-203., Explanatory Notes.

This section imposes liability on the issuer of
a document of title, other than a bill of lading, to
a party to or purchaser for value in goocd faith for
damages caused by non-receipt or misdescription of
the gaoods. The bailee may disclaim liability by con-
spicuously inserting on the receipt a statement of
his actual knowledge of the facts of description of
and existence of the goods where he does not know the
facts other than through markings on the goods or
statements of the depositor. “Conspicuous" is defined
in section 1-201 (10) of the Code as "so written that
a reascnable person against whom it is to operate
ought to have noticed it".

Hawaii Law.
Rev. Laws Hawall 207-20 {UWRA)

The existing law in Hawaii provides that the
warehouseman's liability for non-existence or mis-—
description of goods runs to the "holder™ of a receipt
while this secticon of the Code imposes liability only
as against a "party to” or a "purchaser for value in
goad faith” &f a receipt.
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The disclaimer provision of existing law does not
include a "conspicuous" requirement.,

U.C.C. Sec. 7-204. Explanatory Notegs.

A warehouseman is subject to ordinary negligence
liability for damages to goods resulting from failure
to exercise reasonable care. Damages, and the time
within which claims must be brought therefor, may be
limited by the terms of the receipt or storage agree-
ment, except with respect to liability for conversion.
The provisions of this section of the Code are gener-
ally in accord with prior uniform legislation and the
principles of the common law of contract.

Bl of the adopting states have eilther omitted
subsection (4) or failed to name an existing statute
which would impose a higher respensibility or would
invalidate contractual limitations as authorized un-
der Article 7.

Hawaii Law.
Rev, Laws Hawaii 207-3, 207-21 (UWRA)

The standard of care required under the Code is
that which a "reasonably careful man would exercise
under like circumstances” and might be considered less
stringent than the existing standard which is that
which a "reasonably careful man would exercise in re-
gard to similar goods of his own" [(section 207-3,
Revised Laws of Hawalili 1955) or "a reasonably careful
owner of similar goods" (section 207-21, Revised Laws
of Hawaii 1955).

The codification of the authority to limit lia-

bility contractually is not a part of the existing
statutory law but seems to follow cormon law rules.

U.Cc.C., Sec. 7-205. Explanatory Notes.

This section, a special application of the sales
law rule set forth in section 2-403 (2) of the Ceode,
permits a buyer in the ordinary course of business to
take free and clear of the rights of a holder of a
warehouse receipt covering fungible goods and issued
by a warehouseman who is in the business of buying and
selling such goods. This rule would seem to bhe contra

203



to cases holding that a purchaser who buys fungible
goods subject to a warehouse receipt is liable to the
holder of the receipt. However, courts have come to
the conclusion adopted in this section by finding that
the owner of the receipt is estopped to complain by
virtue of the fact that he left fungible goods in the
hands of a dealer. Preston v. Witherspoon, 109 Ind.
457, O9N.E. 585 (1886} .

A similar rule was enacted by Congress in 1955
(15 U.5.C.A. 714 (p)) to protect innocent purchasers
of fungikle goods from claims of the Commodity Credit
Corporation for conversion where the purchase is made
for wvalue in good faith and in the ordinary course of
business from a person regqularly engaged in bhuying
and selling such goods.

U.c.C. Sec. 7-206. Explanatory Notes.

A warehouseman has a general right, applicakle
to all goods and regardless of whether or not the
ballor has paid accrued storage charges to terminate
storage at the end of a specified storage period or
at the end of thirty days if no storage period is
specified. He must notify all known claimants to the
goods, and if the gcods are not removed, he may sell
them in accordance with the provisions provided for
enforcement of his lien, as set forth in section 7-
210 of the Code.

The warehouseman has a supplementary right to
terminate storage if he believes in good faith that
the goods will deteriorate or fall in value helow the
amount of his lien within a period which is shorter
than the period in which he could dispecse of them un-
der his general right of termination. TIf he exercises
this supplementary right, he may specify a shorter
reasonable time and sell the goocds one week after the
expiration of the period specified in the notice and
after advertisement.

2 third right of termination ig permitted in the
case of hazardous goods. This right can ke exercised,
by public or private sale on reasonable notice but
without advertisement, only if the warehouseman had
no hotice of the guality or condition of the goods at
the time of storage, probably on the theory that a
summary power of removal i1s not justified when the
warehouseman accepted the goods knowing of the risk



they invelved. Any lawful manner of dispeosal is au-
thorized after an unsuccessful attempt to sell. o©Of
course, even though he had knowledge of the hazardous
quality of the goods at the time of their deposit, he
may still avail himself c¢f the general right of ter-
mination.

Hawaii Law,
Rev. Laws Hawaii 207-33, 207-34, 207-36 (UWRA)

Fxisting law contains no specific provisions au-
thorizing either a general right of termination of
storage nor imposing a duty to continue storage. Sec-
tion 207-34 authorizes the right of sale or disposal
in the limited cases of perishable goods, goods which
by their nature will deteriorate greatly in value,
and gcods which by their odor, leakage, inflamma-
bility, or explosive nature will ke liable to injure
other property. There is no requirement of advertise-
ment. The existing right of redemption extends only
to those entitled tc notice while the Code extends the
right to any person entitled to the goods.

U.c.C. Sec. 7-207. Explanatory Notes.

In addition to consclidating prior uniform statu-
tory provisions relating to keeping goods separate and
commingling fungible goods, this section eliminates
the qualification to the authorization to commingle
fungible goods. The change permits commingling wheth-
er or not specifically authorized by agreement or cus-
tom. It should be noted that commingling is further
widely authorized by reason of the definition of
"fungible” under section 1-201 ({17) of the Code which
includes goods fungibkle by nature or usage and also
goods deemed fungible under a particular agreement or
document.

The first part of subsection (2} is a restate-
ment of the UWRA provision that fungible goods com-
mingled by a warehouseman are owned in common by per-
sons entitled thereto. However, under UWRA if there
is an overissue with respect to fungihle goods, each
depositor becomes entitled to a pro rata share of the
mass, whereas under Article 7 of the Code a holder of
a duly negotiated receipt is also permitted to claim
his pro rata share of the mass, even though his re-
ceipt, in fact, might not represent a deposit. This
situation is specifically included as an exception to
the general rule provided in section 7-402 of the
Tode relating to duplicate documents of title.
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Hawaii Law.
Rev. Laws Hawaili 207-22, 207-23, 207-24, 207-57 (UWRA)

Existing law pertaining to keeping goods ;epa{ate
and commingling of fungible goods would be modlflea by
Article 7 of the Code in respect to broadening thg au-
thority to commingle goods, extending the definiFlon
of "fungible", and expanding the right to share 1n the
mass of commingled fungible goods in case of overissue,
as noted above.

U.C.C. Sec. 7-208. Explanatory Notes,

Article 7 provides different treatment for two
kinds of unauthorized alterations of warehouse re-
ceipts. In the case of blanks and unauthorized com-
pletions of negotiable warehouse receipts, the ware-
houseman is held responsible for the receipt, as

altered, to a bona fide purchaser for value. The
liability extends, evidently, to include damages for
the non-existence of the goods. This approach is con-

sistent with sections 3-115, 3-407 (3), and B8-206 of
the Code dealing with other incomplete instruments,
but there is no comparable treatment accorded bills
of ‘lading (section 7-308). Other unauthorized alter-
ations leave warehouse receipts enforceable according
to their original tenor, even by the alterer or cne
who received the receipt with notice of the alter-
ation.

Hawaii Law.
Rev. Laws Hawaii 207-13 (UWRA)

Existing law does not differentiate alterations
on the basis of unauthorized completions and other
alterations. The general rule is that a purchaser for

value may enforce an altered receipt only according to
its arigiral terms.

U.C.C. Sec. 7-209. Explanatory Notes.

Under the Code the warehouseman's lien is cate-
gorized into a specific lien, a general lien, and a
security interest, and different consequences flow
depending orn whether the receipt in question is nego-
tiable or nen-negotiable.



Charges Covered, A specific lien, which attaches
automatically, is limited to the uswual charges aris-
ing out of a storage arrangement. It covers such
charges only in relation to the particular goods
stored under the receipt. Where the goods are stored
under a non-negotiable receipt, the warehouseman may
convert the specific lien into a general lien, i.e.,
one covering charges on other goods, by a notation on
the receipt that the lien is claimed for such charges
and expenses in relation to other goods even those
previously surrendered.

The same rules apply to negotiable receipts, ex-
cept that, as against a person to whom the receipt has
been "duly negotiated”" (section 7-501), the lien is
limited to the amount or rate specified on the receipt.
Here the notation must be more particular, and if no
such notation is made, the lien is limited to "a
reasonable charge for storage of the goods covered by
the receipt subsequent to the date of the receipt”.

Advances. The Code requires that the maximum amcunt
of charges for which a security interest is claimed
must be specified on the receipt on the theory that
an advance, unlike charges, 1is not directly related
to the storage contract (e.g. loans, sales commis-
sions, interest). 1In all other respects the validity
of a security interest is governed by Article 9 which
deals with secured transactions.

Section 7-202 of the Code, which requires a
statement of the amount or the fact of advances for
which the warehouseman claims a lien or a security
interest, relates not to enforcement of such interests
but to the liability of the warehouseman for damages
incurred by omission of terms from the receipt.

Depositor's Interest in Goods

A warehouseman's lien claim or security interest
is effective against the owner of goods in the case of
unauthorized bailment only where the depositor would
have had the power to make a pledge of the goods which
would be valid as against the true owner.

Other provisions of this section are largely a
rewriting of UWRA rules that provide for the attach-
ment of a general lien to the balance of goods remain-
ing in the hands of a warehouseman, and for the loss
of a lien when a warehouseman voluntarily delivers or
unjustifiably refuses to deliver,
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Hawail Law.
Rev. Laws Hawaii 207-27 to 207-32 {UWRA)

Existing law provides for a general lien in cases
involving non-negotiable receipts without the require-
ment of a notation and limits the coverage of the lien
to charges for storage in cases of negotiable receipts
on which charges are net enumerated. 1In the latter
case, section 207-20, Revised Laws of Hawaii 1955, re-
gquires only a statement of charges and noet a specific
enumeration ¢f amount and rate.

U.C.C. Sec. 7-210. Explanatory Notes.

This section sets forth procedures for the sale
of the goods to satisfy a warehouseman's lien without
judicial proceedings A distinction is made bhetween
foreclosure proceedings for goods stored by a merchant
1in the ordinary course of his business and for goods

stored by a non-merchant. In the case of goods stored
by a merchant, a simplified procedure is in order and
is valid if "“commercially reasonable". If a ware-

houseman is uncertain as to the status of his depositor,
he may use the alternative procedure which is available
to him but reguired in non-commercial storage cases.

If the goods are stored by a non-merchant, e.g. a pri-
vate party who deposits household goods in a ware-
house, the detailed procedures of UWRA are applicable.

The distinction made in this section between mer-
chant and non-merchant is consistent with section 2-
706 of the Code deazling with a seller's right to resell
goeds upon a buver's breach,

Enforcement of a warehouseran's lien by a mer-
chant under the new liberal procedure may be by public
or private sale, must be on terms which are commer-
cially reasonable, must be preceded by notice to known
claimants, arnd deoes not reguire notice in a newspaper.

The method of lien enforcement which is manda-
tory in non-ceormercial storage cases and opticnal in
commercial storage cases follows the requirements of
UWRA, including a public sgale, notice, and publication.

Other changes in UWRA provisions made by this
section include the following: a warehouseman is
given the right to bid at a public sale (by negative
implication this right 1s denied at a private sale),
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the title of a purchaser in good faith at a fore-
closure sale is protected although the seller fails

to comply with =all technical requirements; and after

a person claiming a right in the goods pays the amount
of the lien and expenses, the warehouseman is required
to retain the goods thus reinstating the bailment.

Hawaii Law.

Rev. Laws Hawaii 207-31, 207-32, 207-33, 207-35,
207-36 (UWRA)

Existing law 1s generally in accord with those
provisicns of Article 7 which rewrite the UWRA pro-
cedures for enforcement of liens in non-commercial
storage cases. The liberal procedure available for
goods stored by a merchant in the ordirary course of
hig business is a novel change in the law.

The provisions of subsection (4) and (5) of sec-—
tion 7-210 of the Code would modify existing law by
permitting a warehouseman to bid at public sales and
by confirming the title of purchasers at foreclosure
sales. These changes are designed to make such sales
more attractive and to obtain better prices.

This section of the Code contalns a subsection
stating the liability of a warehouseman for damages
for failure tc comply with the requirements for fore-
closure sales; there i1s no comparable rule under ex-
isting law.

PART 3
BILLS OF LADING: SPECIAL PROVISIONS

U.C.C. Sec. 7-301. Explanatory dNotes.

This section sets forth the liability of a car-
rier for non-receipt, misdescripticn, wisdating, and
improper handling. The provisicns applicable to in-
stances of misdating follow an amendment to the Fed-
eral Bills of Lading Act (44 Stat. 1450 {1927), as
amended 43 U.5,C. 102} which has not been incorporated
into UBLA. Liability extends to a consignee of a non-
negotiable bill who has given value in good faith or
to a holder to whom a negotiable bill has been duly



negotiated:; it does not extend to a bank or other non-
consignee of a non-negotiable bill which contains a
misdate, misdescription or is issued without wgoods
having been received. Liability for non-receipt or
misdescription may be disclaimed by the issuer's no-
tation on the bill that he does not know (if in fact
that is so) whether part or all of the goods were re-
ceived or conform to the description. The parallel
section (7-203) applicable to warehouse receipts re-
quires that such exonerating statements be "conspi-
cuous".

Other provisions pertaining to exoneration for
damages resulting from improper loading are consistent
with common law and the Federal Bills of Lading Act to
the effect that the carrier is relieved of liability
only for damages caused by act or default of the
shipper.

The shipper is made absolutely liable to the is-
suer against damages caused by inaccuracies furnished
in regard to goods shipped. This is the adoption of
a practice used in instances of special shipments
where certain information constitutes the bases for
some of the terms of the bill of lading.

Hawaii Law.
Rev. Laws Hawaii 106C-21

Existing law does not prescribe the form or con-
tent of bills of lading; in fact, there is almost no
state legislation dealing with bills of lading. Un-
der the Motor Carrier Law, enacted in 1961, the public
utilities commrission is authorized to prescribe the
form and content of bills of lading for traffic regu-
lated under Chapter 1060, Revised Laws of Hawaili 1955,
as amended, and the length of time they must be pre-
served. 'The Code dges not list essential terms for
kills of lading, as it does for warehouse receipts,
evidently because it was thought that their contents
should be determined by state regulatory agencies.
{See sections 7-103 and 7-105 of the Code.)

U.C.C. Sec. 7-302, Explanatory Notes.

This section, which establishes liability of
originating and ceonnecting carriers under a through
bill of lading, is patterned after the Carmack Amend-
ment to the Interstate Commerce hAct, 49 U.5.C. 20 {11)
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and (12). Although the federal law requires common
carriers receiving goods to be shipped in interstate
commerce or for export to an adjacent foreign country
to issue a receipt or bill of lading under a through
bill of lading, the Code does not make issuance of a
through bill wandatory. B connecting carrier is made
liable for its own wrongdoing, and the initial car-
rier, though liable for damages caused by a breach of
duty of a connecting carrier, is given a right over
against the carrier on whose line the damage is sus-
tained.

The rules of this section will be limited to in-
trastate shipments since federal statutes pre-empt
the field of interstate shipments.

Hawali Law.
Rev. Laws Hawaii 104-21.5

The exception, which authorizes variance of lia-
bility by agreement, to the general rule of liability
stated in this section of the Code, i.e., "an under-
taking to be performed overseas or in territory not
contiguous to the continental United sStates", will be
more or less applicable to inter-island shipping de-
pending on an interpretation of the terms "overseas"
and “"territory not contiguous to the continental
United States®. This interpretation, in turn, will
ultimately depend on the Jjurisdictional question now
before federal tribunals involving the status of inter-
island waters.

Section 104-21.5 places liability for loss, dam-
age or injury to property on the issuer of a through
bill of lading, even if such loss, damage or injury
is caused by a connecting carrier.

U.C.C. Sec. 7-303. Explanatory Notes,

This section covers the carrier's duty to chey or
disregard changed instructions and provides a remedy
for the carrier in the event of conflicting claims.
Circumstances are listed under which the carrier may
deliver the goods and be protected from liability for
misdelivery, thus facilitating prompt disposition of
the goods. In the case of a negotiable kill of lading,
the Code permits a change of instructicns to be made

211



only by the holder and regquires notation of such
changes on the bill in order to protect subsequent
purchasers. If the bill is non-negotiable, the car-
rier can obey the consignor, even if he receives con-
flicting instructions from the consignee. The carrier
is less safe in obeying the consignee but may do =so
with complete safety if there are no contrary instruc-
tions from the consignor and the consignee is in pos-~
session of the bill, or the goods have arrived at their
billed destination. In the absence of these conditions,
the carrier is still protected in obeying the consignee
if the latter is entitled to the goods.

The rules established under this section are de-

signed to permit diversions and reconsignments to be
made with speed and safety.

U.C.C. Sec. 7-304. Explanatory Notes.

Bills in a set of parts, commonly called "bills
in sets", whether negotiable or non-negotiable, are
prohibited except "where customary in overseas trans-
portation”. Violation of the prohibition is treated
like any other overissue, and the carrier is made
liable for failure to deliver goods to anyone who pur-
chases the bill or a part of it for walue in good
faith. The Eurcpean practice of carriers issuing a
number of originals covering the same goods has been
condemned in the United States as constituting a
direct invitation to fraud.

The exception to the prohibition also is specified
as one of the exceptions to the general rule covering
duplicate documents and overissue of section 7-402 of
the Code.

Where bills in sets are authorized, the person
to whom the first due negotiation is made acqguires
title to the goods, but the carrier is protected i1f it
delivers in good faith against any part of the set.
The party to whom the first due negotiation has been
made can then replevy the gecods obtained from the car-
rier by a holder who tock his part of the set subse-
quently but who first presented it for delivery. The
latter party has his remedy 1n a cause of action a-
gainst his transferor.

The Code makes no specific provisions determining
title to goods for which non-negotiable bills in a
set have been issued, but the result would be governed
oy section 7-504 {1} and (2) (B). The first purchasey
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would be protected unless a subsequent purchaser was a
buyer in the ordinary course of business from the
transferor who either first notified the carrier or
cbtained delivery of the goods.

Hawail Law.

The exception to the prohibition against issu-
ance of bills in a set in cases of overseas trans-
portation regquires reference to the definition of
"overseas"” in section 2-323 of the Code and is sub-
ject to a similar geographical-jurisdictional gues-
tion presented by sections 7-104 and 7--302.

U.C.C. Sec. 7-305. Explanatory Notes.

A new type of bill of lading, "destination hillt"
has developed in order to cope with high-speed trans-
portation which results in goods arriving pefore ac-
companying documents c¢an be cleared through bhank chan-
nels. The Code authorizes the use of this device to
facilitate the employment of order bills in connecticn
with fast shipments.

The destination bill is issued at the point of
destination on the request of the consignor or any
one entitled to the goods under an already issued bill.
In the latter case the outstanding document must be
surrendered. The shipper-seller wires a draft on the
buyer-consignee which is attached to the kill and both
are presented to the huyer before the goods arrive.

U.C.C. Sec. 7-306. Explanatory Notes.

It is interesting to compare this section, which
provides that an unauthorized alteration or filling in
of a blank in a bill of lading leaves the kill en-
forceakle according te its original terms, with sec-
tion 7-208 which provides that where a blank in a
negotiable warehouse receipt has been filled in with-
out autherity, the insertion may be treated as author-
ized by a purchaser for value without notice. The
differential treatment accorded the two classes of
documents may be justified on the reasoning that ware-
house receipts are issued on actual receipt of the
goods by one who should know that blank receipts are
dangerous; but bills of lading are made out by the
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shipper whose description of the gcoods is accepted as
correct or occasionally by a truck driver, thus ac-
counting for the imposition of a lower standard. This
rationale ignores the difference between the carrier
signing a bill for goods already loaded, with a dis-
claimer of liability for the accuracy of the descrip-
tion, and the carrier signing on a blank bill of lad-
ing. In the latter case the invitation for fraud is
obvious since it would permit sale of the document
without the bother of loading anything aboard the
carrier.

U.C.C. Sec. 7-307. Explanatory Notes.

A carrier is given a specific possessory lien
(t.e., attaches only to goods covered by the bill])
for enumerated charges and expenses subsequent to the
date of its receipt of the goods in cases involving
both negotiable and non-negotiable bills of lading.
This lien is more limited than the one granted to a
warehouseman under section 7-209 af the Code, which
provides for both a specific and a general possessory
lien as well as a security interest for charges other
than those normally associated with warehousing, such
as for money advanced, interest, or sales commissions.
No specific provision is made for a general lien ar a
security interest in favor of a carrier because a car-
rier does not commonly claim a lien for services per-
formed in connection with other goods nor does it
normally lend money. Further, a carrier is usually
subject to published charges and is not free to make
special arrangements with particular shippers; so
there is infreguent occasion for the imposition of a
general lien or security agreement. If the practice
of a carrier is otherwise, however, the Code would not
deny it a general lien or security interest, wvalid
under cother state law, since section 7-105 of the Code
would proscribe a negative implication to be drawn
from the fact that such security is provided for in
section 7-209.

In cases of negotiable bills of lading held by
purchasers for value the lien i1s limited to the char-
ges stated in the bill or tariffs or to a reascnable
charge if no charges are stated. The cut-off protec-
tion is not contingent on good faith; therefore a
purchaser for value of a negotiakle bill who knows
that the carrier is claiming a lien may not ke liabkle
for charges.
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Where a common carrier is required by law to ac-
cept goods for transportation, its specific lien is
valid as against any person, unless the carrier had
notice that the consignor lacked authority to ship the
goods, even 1f the consignor was a thief. If the car-
rier is not required to accept the goods, the specific
lien is valid against anybody entrusting possession to
the consignor, including one holding a recorded se-
curity interest (see section 2-310) unless the carrier
has notice that the bailor lacked such authority.

U.Cc.C. 5ec 7-308, Explanatory Notes.

Enforcement of the carrier’'s lien has tradition-
ally been governed by contract between the carrier and
shipper, rather than by specific statute. This sec-
tion of the Code is almost identical to section 7-210
regulating enforcement of the warehouseman's lien.

The explanatory notes to that section are egually ap-
plicable to the carrier's lien enforcement,

Hawaii Law.
Rev. Laws Hawaii 193-4, 193-5, 193-6

Existing law authorizes commen carriers to sell
at public auction goods unclaimed for six months. The
lien is specific and attaches automatically. The right
to foreclose on such a lien accrues after the six-month
period or as soon as necessary ih the case of perish-
able goods. The lien covers transportation, storage,
advertising, and sales charges. The sale must be pre-
ceded by advertisement, except in the case of perish-
able goods in which event the sale may be either pub-
lic or private.

After sale, the carrier is required to keep re-
cords of the transaction and preserve them for five
years. Any excess in the proceeds of the =zale must be
paid to claimants within the five-year period and after
that time escheat to the State.

The Code is silent on the problems presented by
unclaimed and perishable goods held by carriers. Un-—
dexr the Code a carrier would have a right to terminate
storage and dispose of the gocds only after it had ac-
guired the status of a warehouseman. Since a carrier
seeking to dispose of goods in this situation is actu-
ally seeking to terminate its status as a warehouseman,
the rules of section 7-206 of the Code would logically
apply.
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U.C.C. Sec. 7-309. Explanatory Notes.

This codification of a carrier's duty of care and
the extent to which liability can be limited by con-
tract is patterned after the Carmack Amendment to the
Trnterstate Commerce Act, 49 U.5.C.A. section 20 (11).
The standard of care imposed by the Code is that of a
reasonably careful man under like circumstances. Limi-
tations on financial responsibility and specifications
pertaining to the time and manner of making claims for
damages are proper within prescribed limits. 2ny
strigter rule of law imposing liability on a carrier
is explicitly continued.

Hawail Law.
Rev. Laws Hawaili 104-21.5

Existing law places liability on the carrier for
the full actual loss, damage or injury to property,
but does not specify the standard of care required by
the carrier. Tt permits limitation of liability in
special excepted cases. The section provides that the
period for filing claims cannot be made shorter than
four months.

PART 4

WAREHOQUSE RECEIPTS AND BILLS OF LADING:
GENERAL OBLIGATIONS

u.C.C. Sec. 7-401. Exglanatorz Kotes.

The obligations and rules imposed by Article 7
apply to issuers of documents of title notwithstand-
ing the fact that the documents do not conform to the
reguirerments of the Article or other laws and regula-
Fions and notwithstanding other irregularities regard-
ing issue, form or content. This section applies,
however, only when the issuer has issued a document of
title, defined in section 1-201 (15) of the Code as
any "document which in the regular course of business
or fimancing is treated as adequately evidencing that
the person in possession of it is entitled to receive,
hold and dispose of the document and the goods it
covers. To e a document of title a document must

[
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purport to be issued by or addressed to a bailee and
purport to cover goods in the bailee's possessicn
which are either identified or are fungible portiecns
of an identifiable mass."

Examples of irregularities which do not relieve
the issuer ©f Article 7 okligations include the fol-
lowing: a bailee is not permitted to avoid his cb-
ligation to deliver the goods (7-403} or his obliga-
tion of due care with respect to them (7-204 and 7-
309) by taking the position that no valid document was
issued because he failed to file a statutory bond or
did not disclose the place of storage in the document.

Hawall Law.
Rev. Laws Hawaii 207-1, 207-2, 207-3, 207-53 (UWRA)

Ixisting law prescribes certain essential terms
which must be included in warehouse regeipts. Under
these rules a failure to include an essential term or
the insertion of an ilmproper term may mean that the
document is not a warehouse receipt, and the issuer in
such a case might be relieved of obligations which
octherwise would be imposed upon him. This uncertainty
is at least partially removed by broadening under sec-
tion 7-201 of the Code the definition of *"warehouse
receipt” to include warehousemen who are not storing
goods for profit and warehousemen who are acting il-
legally and by revising under section 7-202 of the
Code the essential terms which must be included in a
warehouse receipt.

The Hawaii statute reguiring a statement of the
warehouseman's ownership on the receipt and making
non-compliance a crime has no counterpart in the Code
which does not include any criminal provisions.

U.c.C. Sec. 7-402. Explanatory Notes.

The exceptions to the rule that duplicate dogu-
ments purporting to cover goods already represented by
an outstanding document of the same issuer do not sym-
bolize the goods that are discussed in the sections

where the exceptions are stated: the "bills in set?”
exception in section 7-304: the "overissue of warehouse
receipts for fungible goods” in section 7-207; and the

1

“substitutes for lost, stolen or destroyed documents
herein.

!
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The holder of an original warehouse receipt or
bill of lading, whether negotiable or non-negetiable,
cannot be divested of his rights under the document by
the subsequent issue ¢f a second or duplicate warehouse
recelipt or bill of lading covering the same goods.

The transferee of an overissue or non-marked du-
plicate document acquires no title but has a right of
damages against the issuer.

Although the general rule is that the transferee
of a non-negotiable document acquires only the rights
of his transferor, the official comment No. 2 to this
section states that the transferee of a non-negotiable
document who acquires an unmarked duplicate from a
transferor who knew the facts has a right to damages.
The only case on this point is Brock v. Atteberry, 153
La. €49, 96 So. 505 (1923).

Disputes between holders of documents not of the
same issuer are provided for in section 7-503 of the
Code.

Hawaii Law.
Rev. Laws Hawaii 207-6, 207-14, 207-52 (UWwWRA)

The provision of the Cede is broader than exist-
ing statutory law which makes the issuer only of an
unmarked duplicate negotiable warehouse receipt liable
to anyohne who purchases it for value supposing it to
be the 6riginal. Hawali law does not provide for ex-
ceptions in the cases of overissue of receipts for
fungible goods; or of substitutes for lest, stolen or
destroyed receipts. The criminal provisions of sec-
tion 207-52, which are not applicable where indicated
procedures are followed in cases of lost or destroyed
receipts, would not be affected by the Code.

U.C.C. Sec. 7-403. Explanatory Notes.

Bailee Excused from Duty to Deliver the Goods.

The bailee is required as his primary cbligation
to deliver the goods to the person entitled to them
under a document of title unless one of the following
listed excuses is established by the bailee,

218



5)

a)

Delivery to a person whose title is paramount
to the rights represented by the document,
for example, the goods have been deposited
with the bailee by a perscn not entitled to
them, such as a thief, and returned to the
owner upon his demand, provided the owner has
not acted in a manher to prevent him from
later claiming title.

The bailee has observed the required standard
of care, but the gocds have nevertheless been
damaged cr destrcyed. The coptional language
has been adopted in five states and follows
the prevailing rule for interstate carriers.

The minimum standard of reasonable care under
the Code is prescribed 1in sections 7-204 and
7-309.

Previous sale or other disposition pursuant
to the provisions of sections 7206, 7-209,
7-210, 7-307, and 7-308 of the Code dealing
with enforcement of a lien and termination of
storage.

Seller's exercige of his right to stop deliv-
ery pursuant to section 2-705 of the (Code.
This excuse might also be classified under
the category of delivery to a person lawfully
entitled to the goods. Since the excuse de-
pends on the validity of the stoppage, and
the bailee may be liable to the buyer if the
stoppage is uniustified, the bailee is given
a right to recover from the seller damages
resulting from honoring an improper order to
stop (see section 7-504 of the Code).

Diversion, reconsignment or other disposition
pursuant to section 7-303 of the Code or to
tariff regulaticns. See the exXplanatory notes
to sections 2-705, 7-303, 7-504 and 7-603 of
the Code.

Release, satisfaction, or other personal de-
fense against a c¢laimant, such as delivery of
goods represented by a negotiable document to
one member of a partnership without canceling
the receipt. The bailee would not ke liable
to the other partner on the ground that deliv-
ery can prohably be made to one partner as
railor.



7. Any other lawful excuse precludes the possi-
bilities, for instance, that a bailee might
be subjected to double liability if he sur-
rendered goods under compulsion of legal pro-
cess or liable for disposition of hazardous
gocods.

Condition to Claimant's Right of Delivery.

The claimant must satisfy the ballee's lien only
when requested by the bailee or when the bailee is
prohibited by law from delivery until the charges are
paid. This subsection (2) operates as a condition
precedent to the claimant's right of delivery. The
bailee's right to detain until paid is implied.

Bailee's Duty to Cancel or Note Partial
Delivery Upon Negotiable Documents.

The holder of a negotiable document must offer to
surrender it to the bailee as a condition precedent to
compel ling delivery, and the bailee must cancel the
document or note on it partial delivery. If he neglects
to do so, he will be liable to any person to whom the
document is duly negotiated. An outstanding negotiable
document, however, need not be surrendered if the
claimant is the true owner, and the document has been
procured by a thief.

"Conspicuous® as pertains to notation of partial
delivery 1s defined in section 1-201 (10} of the Code.

Definitions.

The definition of the phrase "persocon entitled un-
der the document" makes clear the right of the holder
of a written delivery order to have the goods which
are covered by a non-negotiable document of title. It
should be noted, in this connection, that under section
7-503 (2) of the Code delivery orders cannot properly
ke honored by a bailee if a negotiable document issued
by him is outstanding.

The duty of the ballee to deliver the goods runs
to the holder of a negotiable document or the person
to whom delivery is to e made by the terms of written
instructions under a non-negotiable document. Due ne-
gotiation 1s not needed in order to qualify as a holder;
mere possession of a properly indorsed document of
title suffices. The bailee 1is compelled to make deliv-
ery only of what he has. The liability of a bailes in
cases of misdescripticn is prescribed in sections 7-203
and 7-3C1 (1) of the Code.
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Hawaii Law,

Rev. Laws Hawaii 202-53, 202-62 (Usa), 207-8 to 207-12,
207-16, 207-19, 207-21, 207-36, 207-54, 207-56
(UWRA) .

Existing law governing the obligation of the ware-
houseman to deliver is similar in substance to the Code
provisions which constitute largely a consolidation and
rewriting of prior uniform legislation.

There are some minor modifications that would be
effected by the Code. Under section 207-8, Revised
Laws .of Hawaii 1955, the claimant of the goods must
inter alia offer to satisfy the warehouseman's lien,
as a condition precedent to hig right of delivery.
Under subsection 7-403 {2) of the Code, however, the
claimant is required to satisfy the bailee's lien only
when requested by the bailee or when the bailee is pro-
hibited by law from delivery until the charges are
paid.

Section 207-%4 makes it a crime for a warehouse-
man to surrender gopods covered by a negotiable receipt
without requiring presentment of the receipt for can-
cellation., Since the Code contains no criminal penal-
ties, retention of such sanctions will require special
legislation to that effect if the Code hecomes law,
for Article 10 specifically repeals the UWRA.

Section 207-8, Revised Laws of Hawaii 1955, does
not impose an obligation on a warehouseman to deliver
to the holder of a delivery order, and section 207-9,
Revised Laws of Hawaiil 1955, provides that a warehouse-
man is justified in so delivering., Thus, it would seem
that although he is not obligated to honor a delivery
order, he is protected in the event that he does. Sub-
section 7-403 (4) of the Code would clarify the right
of the holder of a written delivery cordexy to have the
goods covered by a non-negotiable document of title.

The optional language in subsection 7-403 (1) (b}
of the Code would not need to be adopted in Hawaii
since the subsection is consistent with present statu-
tory law ac provided in section 207-21, Revised Laws
of Hawaii 1955.
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U.C.C. Sec., 7-404. Explanatory Notes.

The Code confers immunity on a bailee who acts in
accord with the terms of a document of title or Article
7 of the Code in good faith including the observance
of reasonable commercial standards. The immunity ex-
tends to cases where the depositor is a thief, where
the bailee delivers to a fraudulent holder of a valid
document and where the bailee delivers to a holder of
an invalid document.

When there are conflicting claims this section
might protect the bailee if he delivered to the claimant
not entitled to the goods. However, "cbservance of
reasonable commercial standards" might require the
baillee to force an action of interpleader.

Hawaii Law.
Rev. Laws Hawaii 207-57 (b) (UWRA).

Existing law is somewhat more explicit than the
Code in defining the term "good faith". Section 1-201
(19) of the Code defines good faith as “honesty in fact
in the conduct or transaction concerned”. Section
207-57 (b)), Revised Laws of Hawaii 1955, defines a
thing done 'in good faith' as "in fact done honestly,
whether it be done negligently or not'.

PART 5

WAREHOUSE RECEIPTS AND BILLS OF LADING:
NEGOTIATION AND TRANSFER

U.C.C. Sec. 7-501. Explanatory Notes.

Title to goods in possession of a third person
may be transferred from seller to buyer through a
normal corporeal sale of the goods. A more convenient
means of transferring title is provided by the use of
documents of title which permits the parties to deal
solely with documents and which leaves possession of
the goods unchanged. The holder of a document of title
acquires full protection under the Code only if he
takes the document by due negotiation. Due negotiation
involves four elements: {1) negotiation, ({(2) good
faith, (3) value, and (4) regular course of business
or financing.
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The provisions of this section descriking the
formal mechanics of negotiation whether by indorse-
ment, delivery, or indorsement and delivery are gener-
ally consistent with prior uniform legislaticn.

The important innovation, introduced in subsec-
tion (4), is the requirement of "regular course of
business or financing™ as one of the elements of due
negotiation. The phrase is not defined, but the of-
ficial comments of the Code suggest that it relates
to the person making the transfer and the nature of
the transaction, in addition to the traditional red-
light concepts of staleness, suspiciously low prices,
and defects apparent on the instrument. Apparently,
"due negotiation™ will not exist where the person at-
tempting to negotiate the document is one with whom it
is not customary to deal in the trade. The example
given in the official comments is illustrative: Wo
commercial purpose is served by allowing persocons like
tramps or [law] professors toc cut off the rights of
the cwner of a car of hides or of a bale of warehoused
cotton. “Due negotiation" then would only be estab-
lished where the transferor's possession of the docu-
ment appears congruous with normal commerce, as a
person who deals normally in the trade. The new gquali-
fication for due negotiation may be equated with the
"prudent man" test of good faith, for a prudent man
does not take an instrument in good faith if it is
negotiated outside the stream of commerce, The pru-
dent man test is not used in Article 3 of the Code for
commercial paper (see section 3-302).

Another significant change in the concept of
"due negotiation" eliminates those transfers in which
a document is taken in payment of, rather than as
security for, a money debt. This qualification pre-
cludes a creditor under the guise of demand for in-
creased collateral from “snatching a plank in the ship-
wreck” and thus claiming rights under "due negotiation".

The value element of "due negotiation" in accord
with the definition in section 1-201 (44) of *value®
includes a pre-existing debt.

Prior uniform law (UBLA) does not specifically
recognize bearer bills of lading, but they are so rec-
ognized by section 7-104 of the Code. Subsection 7-
501 (2) (a) provides that such bills are negotiated by
delivery alone.
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It should be noted that subsections 7-501 (2) (a)
and 7-501 (3), taken tcgether, make clear that the Code
rejects the old rule of "once bearer always bearer”
and adopts Britton's interpretation of the rule as it
pertains to negotiable instruments that the last en-
dorsement c¢ontrols.

Subgsection 7-501 (2) {b} which is parallel to sec-
tion 3-302 {2) extends to documents of title the rule
that a payee of a negotiable instrument can be a holder
in due course entitled to rights created by negotiation.
Thus, a person named in the document, whether he is a
depositor, huyer or financing bank, may claim rights
such as a claim for conmingled fungible goods in case
of overissue {section 7-207 (2}}; title to the docu-
ment and goods in case of hills in a set (section 7-
304 (3)) =nd the rights enumerated in section 7-502.

Of course, knowledge of a defense defeats "due nego-
tiaticn" and such a holder would not be entitled to
cut-off protection.

Hawall Law.

Rev. Laws Hawaiil 202-27 to 202-32, 202-35, 202-38
{Usa), 207-327 tec 207-40, 207-43, 207-47 (UWRA)

The most notable changes in existing law that
would be impeosed by the Code are the reguirement of
“regular course of business or financing" as ap ele-
ment of "due negetiation”, and the exclusion from due
negotiation of transfers in which a document is taken
in payment of a money debt.

U.C.C., 5ec. 7-502. Explanatorvy Notes.

By due negotiation as required under section 7-
501 of the Code, the holder of a document acquires
pwerfect title to the document, the goods, and the is-
suer's direct obligation to held the goods for, and
deliver them to, his disposition, except against per-
sons who have perfected legal or security interests
in them before the document was issued.

This section is expressly subject to secticns 7-
205 and 7-503 of the Code. Section 7-205 permits a
purchaser of fungible goods from a warehouseman who is
in the business of buying and selling such goods to
prevail cver the holder of a duly negotiated warehcuse



receipt. Section 7-503 is a more comprehensive limita-
ticn upon the rights acguired by due negotiation, par-
ticularly in a "title paramount situation”, and estab-
lishes the classic rule that one can acguire through a
document of title no greater interest than that owned
by the bajilor of the goods. Thus, a thief cannot

strip an owner of his rights by placing stolen goods

in a2 warehouse or on a carrier and duly negotiating

the warehouse receipt or bill of lading to an innocent
purchaser for value.

Subgsection 7-502 (1) {c¢) is a codification of the
common law rule in the situation known as "feeding the
estoppel”. The leading case is Baldin v. Childs, 249
N.Y. 212, 163 W.E. 737 (1928). Feeding the estoppel
arises where a bailee issues a document before receipt
of the gocds. Upon subseguent receipt of the goods,
the bailee iz estopped to deny the terms of the docu-
ment. In effect, the subseguently acquired goods
nakes valid the earlier issued document,

Subsection 7-502 (1} (d) clarifies the rights ac-
guired hy due negotiation of delivery orders. Section
7-102 {1} {(d) of the Code defines a delivery order as a
written order to deliver goods addressed ta any issuer
of warehouse receipts or bills of lading. It 1s
analogous to a check drawn on a bank, and a bailee's
obligation under a delivery order is similar to a
bank's obligation under a check, at least insofar as
that the obligation accrues only upon acceptance.

In contrast to the rule of subsection 7-502 (1)
which prevents a thief of goods from defeating the
interests of the true owner, subsectiocn 7-502 (2) es-
tablishes a different rule applicable to theft of a

negotiable document. In the latter case, if the true
owner puts the goods in a warehouse or on a carrier

and takeg back a negotiable document in bearer form
which is stolen and eventually scld to a holder for
value in good faith, the holder hecomes the perfect
owner of the goods. This rule follows the developing
case law which has moved away from the "symbolic
theory"”, which minimized the negotiable nature of
documents of title, and instead favors the view that
a holder by due negotiation of document of title is
given greater rights than he would have acquired had
he bought the goods themselves.

Hawail Law.
Rewv, Laws Hawaiili 202-
(57

202-62 {UZA),
H. 517.



Sections 202-20 (d), 202-33, and 207-41, Revised
Laws of Hawaii 1955, which state the rights acquired
by due negotiation of negotiable bills of lading and
warehouse receipts explicitly enumerate "title to the
goods", The Code would expand this to include, also
explicitly, title to the documents and would extend
applicability of the rule to include rights acquired
under negotiable delivery orders upon acceptance.

The limitations of this section of the Code, which
follow from making it subject to sections 7-205 and
7-503 dealing with fungible goods and paramount title,
would constitute new statutory law in Hawaii.

The codification of the rule for "feeding the
estoppel"” situation would alsc be a novel statutory
approach in Hawaii.

See Sumitomo v, Hawaii Nosan, 26 H. 517, 531
(1922) (dictum) following the "symbolic theory".

U.C.C. -Sec. 7-503. Explanatory Notes.

As discussed in connection with the preceding
section, the “"title paramount” situation is the most
important exception to the rule that a holder by due
negotiation of a document of title gets perfect title
to the goods.

This section provides a special rule, apart from
the general duplicate document rule of section 7-402
of the Code, to determine rights to goods where con-
flicting c¢laims might arise if a delivery order were
accepted without taking up the negotiable document of
title originally covering the goods. It is made clear
that the holder of a negotiable warehouse receipt or
bill of lading prevails over the holder of a negotiable
delivery order, regardless of time of issue. The con-
sequences of this rule entail certain precautions. 2
delivery order issued by a holder of a negotiable ware-
house receipt or bill of lading cannot be safely hon-
ored or accepted by a bailee unless he receives, or
conspicuously notes partial deliveries on, the nego-
tiable document. Furthermore, one should not pay
value for a delivery order until he is sure that the
bailee has taken up or marked the contrelling docu-
ment of title.
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Rights and duties in the special case of freight
forwarders are regulated by subsection 7-503 (3} of
the Code. Freight forwarders in the regular course
of their business consolidate smaller shipments into
carloads to obtain lower rail or motor freight rates
for carload lots. Interstate Commerce Commission
regulations require them to issue bills of lading to
their shippers (Bills of Lading of Freight Forwarders,
259 I.C.C. c 13 (1944) and 49 U.S.C. 13 (1952)). The
freight forwarders, in return, receive bills of lading
from their carriers when the shippers' goods are
loaded on board. Thus, the law requires two different
documents to cover a single lot of goods. The Code
provides, in this instance of "overissue" that a per-
son to whom a freight forwarder's bill is duly nego-
tiated prevails over title based on the carrier's
bill. The rationale of the rule is that a bill of
lading issued by a carrier to a freight forwarder on
its face gives notice that the forwarder has issued
bills of its own. <Criticism of this rule, advanced
primarily by representatives of railroads, 1is that it
neglects consideration of two factors: that the Code
recognizes bearer bills of lading and that the names
of freight forwarding companies do not always readily
identify them as freight forwarders.

Hawaili Law.
Rev. Laws Hawaii 202-33 (USA) and 207-41 (UWRA)

The provisions of this section of the Code would
modify existing law to protect further the title of
a holder by due negotiation of a document of title.
The exceptions would be made explicit in regard to
“title paramount” cases; new rules would be codified
to govern situations where the true owner “acquiesced”
in the procurement of a document of title or where a
conflict was created because a delivery order was ac-
cepted after issuance of a negotiable bill of lading
or warehouse receipt covering the same goods; and_
rules would be established to determine the conflict
between a freight forwarder's bill of lading and the
corresponding, underlying bill of lading.

U.C.C. Sec. 7-504. Explanatory Notes.

This section governs the rights of a transferee
of a document of title in the absence of due negoti-
ation. The situations covered encompase negotiable
documents of title that have not been “duly negotiated”
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and non-negotiable documents. In both situaticns pur-
chasers receive only the title which their transferor
had or had actual authority to convey; this is sub-
stantially less protection than is given a holder
through due negotiation.

The transferee of a non-negotiable document runs
the risk that creditors of the transferor may be suc-—
cessful in reaching goods in the hands of a bailee.
The Code restricts the right of a transfercr's credi-
tor to defeat the title of the transferee before the
bailee is notified through attachment or execution by
limiting the right to those creditors who could attack
the transfer as being fraudulent under the terms of
section 2-402 of the Code. It should be noted that
rights of creditors under section 2-402 should be dis-
tinguished from claims of secured creditors of a
seller, which are governed by Article 9 on secured
transactions.

The rights of the transferee of a non-negotiable
document may also be defeated by a second sale of the
goods by the transferor if the second purchaser first
notifies the bailee and if he is a buyer in the ordi-
nary course of business from the transferor. The
second purchaser is not protected if he is a bulk buy-
er or takes the goods as security for, or in satis-
faction of, a money obligation.

The right of a transferee of a non-negotiable
document to hold a bailee liable for non-receipt of
goods is defeasible if the bailee in good faith dis-
poses of the goods upon instruction of the transferor.
The trangferee, in this case, may still be able to
claim the goods from the transferor. However, if the
transferor has sold the goods, the transferee may be
barred from asserting his title against the buyer if
the buyer first notified the bailee and was a buyer
in the ordinary course of business from the transferor,
as noted above.

A carrier is protected against claims of a con-
signee of a non-negotiable bill of lading if the car-
rier honors an order of reconsignment or diversion.
Other rules applicable to reconsignment and diversion
are set forth in section 7-303 of the Code, but sub-
section 7-504 (3) makes it clear that a substituted
consignee who is a buyer in the ordinary course of
business from the consignor takes the goods free of
any claim by the original consignee. This danger is
limited to non-negotiable bills since only the holder
of a negotiable %ill may divert {sectiocn 7-303 {1) (a).
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Finally, this section provides that a carrier has
a right to indemnity for losses or expenses caused by
honoring a seller's request to stop delivery.

Hawaii Law.

Rev. Laws Hawaii 202-34, 202-57 to 202-59 (USA),
207-42 (UwWRA)

This section of the Code would supplement exist-
ing statutory law by providing additional specific
rules on reconsignment and diversion and by providing
for carrier indemnity when a seller exercises its
right to stop delivery. It would limit protection of
subsequent purchasers to those who qualify as "buyers
in the ordinary course of business”.

U.C.C. Sec. 7-505. Explanatory Notes.

The indorsement of a document of title is essen-
tially a conveyance of a property interest and is not
a contractual act by which the indorser assumes second-
ary liability. It should be noted, however, that there
is at least one case in which indorsement guarantees
Future action. If a bailee has not yet become liable
upon a document at the time of the indorsement, the
indorser engages that the bailee will appropriately
honer the document. Subsection 7-502 (1) (d) provides,
for instance, that the issuer and any indorser of a
negotiakle delivery order are obligated to the holder
to procure acceptance by the hailee.

Hawaii Law.
Rev. Laws Hawaiil 202-37 (Usp), 207-45 (UWRA).

Existing law would not be altered by this provi-
sion of the Code.

U.Cc.C. Sec. 7-506. Explanatory Notes.

The Negotiable Instruments Law rule glVlnq a
transferee the right to compel an indorsement 1s a
measure intended to protect a holder for value. Other
uniform acts (UBLA, USA, UWRA) have parallel provi-
gions which require the transferee to be a holuer for
value hefore he can insist on an indorsement. inoce
an indorser of a document of title, in contras t to an
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indorser of commercial paper, does not assume second-
ary liability (section 7-505 of the Code) but indorses
only to convey, there is no reason to require the
transferee to take for value in order to be entitled
to an indorsement. This section of the Code, there-
fore, eliminates the requirement that the transfer
must be for value and expands the right to compel in-
dorsement to include the right to demand that the
transferor secure indorsements of other necessary
parties. Lack of consideration, of course, will pre-
vent a transferee from claiming due negotiation, and
even though a purchaser secures missing indorsements
in good faith, if he acquires the document for the
purpose of settling a money obligation, he cannot,
under section 7-501 (4) of the Code, claim due nego-
tiation,

Hawaii Law.
Rev. Laws Hawaii 202-35 (Usa), 207-43 (UWRA).

Existing law is in accord with the uniform legis-
lation which requires that a transfer must be “for
value" in order to authorize the transferee to compel
his transferor's indorsement. The Code would elimi-
nate this requirement and would expand the right to
include indorsements of other necessary parties.

U.C.C. Sec. 7-507. Explanatory Notes.

This section sets forth the three warranties which
are undertaken by transferors for wvalue of documents
of title. If a sale is involved in the same trans-
action in which the documents are employed, the sales
warranties codified in Article 2 are applicable as re-
lating to the underlying contract of sale. The three
warranties run only to the immediate purchaser, unless
otherwise agreed, and the parties also may agree that
there are to be no warranties. This treatment of war-
ranties is in contrast to that accorded warranties ac-
companying commercial paper as provided in section 3-
417 of the Code.

Hawail Law,

Rev. Laws Hawaii 202-36 (USA), 207-44 (UWRA)
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The warranties which accompany documents of title
under USA and warehouse receipts under UWRA include
the three warranties of the Code plus warranties as to
the goods, such as implied warranties of title to the
goods, of merchantability and of fitness for the pur-
pose. Existing law is not clear on the question of
whether the warranties extend to remote purchasers,
the Code would specifically provide that warranties
concerning documents of title run only to the immedi-
ate purchaser unless otherwise agreed.

U.C.C. Sec., 7-508, Explanatory Notes.

The exception to the general warranty rules of
section 7-507 of the Code occurs under the following
common circumstances: A seller ships goods to a buyer
and then forwards through a bank, or other agent for
collection, the bills of lading and a draft drawn on
the buyer. When the buyer pays or accepts the draft,
he is given the bills of lading. The seller is thus
able to retain a security interest in the goods until
he is paid. Sometimes the collecting bank advances
funds to the seller when it takes the draft for collec-
tion.

This section of the Code provides that the collect-
ing bank does not assume warranty liability, going to .
the genuineness of the document or the condition of the
goods, to the buyer when presenting the draft for col-
lection, but does warrant its own good faith and au-
thority. The bank may still be liable under warranty,
however, 1f it acts as agent for the seller or other-
wise assumes the seller's obligations.

Hawalil Law.
Rev. Laws Hawaii 207-46 (UWRA).

Existing law is in terms of negative warranties
in contrast to the Code which would state affirmative
warranties of good faith and authority. The Code
would also explicitly assign warranties to a holder
for collection whereas existing law applies only to a
"mortgagee, pledgee or holder for security™.
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U.C.C. Sec. 7-509. Explanatory Notes.

This section provides a cross-reference to other
articles of the Code which govern substantive matters
of sales and letters of credit rules.

Hawall Law,

Rev. Laws Hawail 202-73 (USA), 207-56 (UWRA).
Existing law includes wide cross-references to

rules of law and equity, including the law merchant,

as well as explicit referrals such as to the rules
relating to the law of principal and agent.

PART 6

WAREHOUSE RECEIPTS AND BILLS OF LADING:
MISCELLANEQUS PRQVISIONS

U.Cc.C. Sec. 7-601. Explanatoryv Notes.

If a document is lost, stolen, or destroyed, the
goods mast still be disposed of. at the same time, it
1§ necessary to reconcile the various interests of the
bailee, the person claiming under the missing document,
and the person who may present the missing document at
a later date.

The Code provides that a court may order delivery
of the goods or issuance of a substitute document.
Protection for a person later presenting the missing
document is obtained by requiring the posting cf a
bond before the duplicate is issued in the case of a
regotiable docnument. If the wmissing document is non-
negotiabkle, the bond reguirerent is within the discre-
tion of the court. The ballee may deliver pursuant to
the terms of the missing document without securing a
court order, but then he risks liakility for improper
delivery although he would not ke liable for conver-
gion if delivery is made in good faith.

Hawall Law.

Rev. Laws Hawali 207-14, 207-54 (UWRA).
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Existing law provides for judicial orders of de-
livery as to lost or destroyed negotiable warehouse
receipts. The Code would extend these provisions to
negotiable and non-negotiable documents of title and
to stolen documents.

The Code would also authorize Jjudicial orders to
issue duplicate documents instead of delivery of the
goods, would limit the holder's recourse to the bond,
and would eliminate liability for conversion if the
bailee delivers in good faith.

U.c.C, Sec. 7-602. Explanatory Notes.

The primary duty of a kallee is to have goods
ready to be delivered to the holder of a negotiable
document of title. This section of the Code protects
the bailee from attachment of goods covered by nego-
tiable documents unless the documents are first sur-
rendered or thelr negotiation enjoined. The protec-
tion is not availabkle, however, where the person as-
gserting rights has a claim independent of and adverse
to the document.

Hawaii TLaw.
Rev, Laws Hawaii 207-25 (UWRA) .

Existing law would not be changed significantly
except for the additicnal provision that defeats the

lien by extending protection to a purchaser who ac-
quires a document without notice,

U.Cc.C., Sec. 7-603, Explanatory Notes.

This section authcorizes a bailee to use the pro-
cedural device of interpleader in cases of conflicting
claims to the goods.

Hawaii Law.
Rev. Laws Hawaii 207-17, 207-18 (UWRA).
Existing laws pertaining to interplezder proce-

dures available to a warehouseman are consistent with

the Code provisicn which applies to any bailee.






ARTICLE 8
INVESTMENT SECURITIES

Prefatory Observations

aArticle 8 codifies the law of investment securi-
ties, including bearer bonds, registered bonds, stock
certificates and other types of investment paper, such
as equipment trust certificates or warrants. The
securities governed by Article 8 are "negotiable in-
struments" (section 8-105) but they are not "“commer-
cial paper" (Article 3}. Article 8 covers instru-
ments which formerly were in part regulated by the
NIL, in part by the Uniform Stock Transfer Act and in
part by no uniform legislation.

Article 8 retains but clarifies much of the prior
law. It makes, however, some important innovations,
as, for instance, extending the rights of a "purchaser
for value who has taken without notice of a particular
defense" (section 8~202 (4)) and of a "purchaser for
value in good faith and without notice of any adverse
claim” (section 8-~302) to purchasers who become such
after maturity (subiject to limitations stated in sec-
tion 8-203 and B-305), or negating the liability of an
indorser for the issuer's obligations {section 8-308

4)).

Generally speaking Article 8 reflects the efforts
of the framers of the Code to organize the various
branches of the law of negotiable instruments and
documents along functional lines and to stay abreast
of modern commercial developments,
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g-101.
8-102.
8-103.
8-104.
8-105.,
B8-106,

8-201.
8-202.

8~-203.
g8-204.
8-205.
8-206.
8-207.

8-208.

8-301.

8-302.
8-303.
8-304.
5-305.
8-1300.
8~307.

g-308,

£-309.
8-310.
§-311.

6-312.

PART |
SHORT TITLE AND GENERAL MATTERS

Short Title

Definitions and Index of Definitions
Issuer's Lien

Effect of Overissue; "COverissue”
Securities Negotiable; Presumptions
Applicability

PART 2
ISSUE — ISSUER

"Tssuer”

Issuer's Responsibility and Defenses; Notice
of Defect or Defense

Staleness as Hotice of Defects or Defenses
Effect of Issuer’s Restrictions on Transfer
Effect of Unauthorized Signature on Issue
Completion or Alteration of Instrument

Rights of Issuer With Respect to Registered
Owners

Effect of Signature of Authenticating Trustee,
Registrar or Transfer Agent

PART 3
PURCHASE

Rights Acquired by Purchaser; "Adverse Claim”;
Title Acguired by Bona Fide Purchaser

"Bona Fide Purchaser™®

"Broker*®

Notice to Purchaser of Adverse Claims
Staleness as Notice of Adverse Claims

Warranties on Presentment and Transfer

Effect of Delivery Without Indorsement; Right
to Compel Indorsement

Indorsement, How Made; Special Indorsement;
Indorser Not a Guarantor; Partial Assignment

Effect of Indorsement Without Delivery
Indorsement of Security in Bearer Form

Effect of Unauthorized Indorsement

Effect of Cuarantecing Sigrature or Indorsement

iy
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8-313. When Delivery to the Purchaser Occurs;
Purchaser's Broker as Holder

B8-314. Duty to Deliver, When Completed

8-315. Action Against Purchaser Based Upon Wrongful
Transfer

8-316. Purchaser's Right to Requisites for Registra-
tion of Transfer on Books

8-317. Attachment or Levy Upon Security

8-318. No Conversion by Good Faith Delivery

B-319. sStatute of Frauds

PART 4
REGISTRATION

8-401. Duty of Issuer to Register Transfer

8-402. Assurance That Indorsements Are Effective

B-403. Limited Duty of Inguiry

8-404. Liability and Non-Liability for Registration

§~-405. Lost, Destroyed and Stolen Securities

8-406. Duty of Authenticating Trustee, Transfer Agent
or Registrar

PART 1
SHORT TITLE AND GENERAL MATTERS

U.C.C. Sec. 8-101. Explanateory Notes.

Self-explanatory.

U.C.C. S5ec. 8-102. Explanatory Notes.

Subsection 8-102 (1) (a) gives a comprehensive
definition of the instruments that are classified as
investment securities. The concept is the result of
four functional criteria all of which must be concur-
rently fulfilled. The criteria are: form; place of
trading therein or recognition as medium of invegtment;
being one of a class or series; type of right evi-
denced thereby. Subsection 8-102 (1) (b) specifies Fhat
if an instrument qualifies as security, its status 1s
governed hy Article 8 and not by Article 9.
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Subsection 8-102 (1) (¢) and {d) define the dif-
ferences between securities in "registered form" and
"bearer form"”. The distinction is important in view
of the formalities required for a perfect transfer
{see gection 8-302).

Subsections 8-102 (2) and (3) define the techni-
cal terms "proper form" and "“subsequent purchaser".
One who takes by original isgue is a purchaser, but not
a subsequent purchaser.

U.C.C, Sec. B-103. Explanatory Notes.

Section B8-103 extends the rule of section 15 of
the Uniform Stock Transfer Act to all securities cov-
ered by Article 8. While section 15 of the Uniform
Transfer Act recquired that the right of the issuer to
the lien is stated upon the certificate, the Code pre-
scribes that it be conspicuqusly noted. "Noted" does
not imply reproduction hic verbis. Conspicuously is
defined in section 1-201 (10).

Hawaii Law.
Rev, Laws Hawaii 172-73

Hawaii adopted section 15 of the Uniform Stock
Transfer Act in a greatly modified form, Hawaii
Revised Laws 1955, section 172-73, No reference to
formal requirements for a lien in favor of the corpo-
ration was made, Hence section 8-103 alters existing
law.

U.C.C. Sec. 8-104. Explanatory Notes.

The elevation of investment securities to the
status of negotiable instruments has the result that
a security may be validated or required to be issued
or re-issued even though the original issue or the
original transaction compelling its issue or re-issue
were defective. Section 8-104 {1l) excludes this re-
sult to the extent that validatiocn, issue or re-issue
would result in overissue.

In such case the person who otherwise would be
entitled to issue or validation is entitled to a sub-
stitute security of the same type if it is reasonably
available for purchase; otherwise he is entitled to be
reimbursed for the price that he or the last purchaser
for value paid with interest from the date of his
demand.
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U.C.C. Sec. B-105. Explanatory Notes.

Subsection 8-105 (1) states the fundamental rule
governing the Code's regime of investment securities:
securities governed by Article 8 are negotiable instru-—
ments. This position climaxes a development which has
been foreshadowed by modern decisional law and statu-
tory enactments.

Subsection B-105 (2) deals with certain matters
of pleading and proof in actions on a2 security. The
subsection requires specific denials in order to chal-
lenge the genuineness or authority as to a particular
signature. In case of such denial the party claiming
under the challenged signature has the "burden of es-
tablishing” it (as defined in section 1-201 (B)) but
is ajded by a presumption (as defined in section 1-201
{(31)) in his favor,

Note that subsection (2) adapts analogous rules

stated in section 3-307 for commercial paper to the
law of securities.

U.C.C. Sec. 8-106. Explanatory Notes.

Section 8-106 states a specific conflicts rule
applicable in the securities field: the controlling
contact for the choice of law determining the validity
of a security and the rights and duties of the issuer
with respect to registration of transfer is the local-
ity of the organization of the issuer. Other conflicts
rules applicable to Article 8 are stated in section
1-105.

7.C.C. [Sec. 5-107 - adopted by New York.] Explanatory

Notes.

Action for Price.

Where, pursuant to a contract to sell or sale,
a security has been delivered or tendered to the pur-
chaser, and the purchaser wrongfully fails to pay for
the security according to the terms of the contract
or the sale, the seller may in a2ddition to any other'
remedy recover the agreed price of the security. ?hls
provision does not affect the remedy of a seller if
the security has not been delivered or tendered.
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Comment .

adoption of this New York addition is not
recommended. The provision was inserted in order to
overcome objections raised by the New York Clearing
House Association., Since the section as enacted in
New York is in conflict with the policy of section
2-709 which permits an action for the price only
after acceptance, Hawaii should not follow this
deviation. The Permanent Editorial Board for the
Uniform Commercial Code has recommended a different
version of section 8-107.

PART 2
ISSUE — ISSUER

U.C.C. Sec. 8-201. Explanatory Notes.

The principal parties to the legal relations
flowing from the distribution of investment securities
are the "issuer" and the "holder"“. The latter term is
defined in section 1-201 (2@). Note that the holderxr
is ordinarily alsc a "purchaser" as defined in section
1-201 (32), since that definition covers a person tak-
ing by original issue.

Subsection 8-201 {l) gives a broad disjunctive
definition of "issuer® to cover the various kinds of
securities governed by Article 8. The principal
branch of the definition contained in section E-201
(1) {a) corresponds to the definition of "security"
given by section 8-102 (1) (a) (IV).

Subdivision (2) places a gurantor to the extent
of his guaranty on e¢ual footing with the issuer with
respect to obligations on or defenses to a security.
It is immaterial whether or not the guaranty is noted
on the security.

Subdivigion (3) narrows the definition of issuer
for purposes of registration of transfer.

240



U.C.C. Sec. B-202. Explanatory Notes.

Section 8-202 contains the key provisions regu-
lating the effect of defects and other causes for de-
fenses of the issuer on the rights of a purchaser for
value and without notice vis-a-vis the issuex. The
section distinguishes between different types of de-
fects and reasons for defenses.

Subsection (1) entitles an issuer even against
a purchaser for value and without notice to supplement
the stated terms cof a security with references to an-
other instrument, indenture oxr document or to consti-
tution, statute, bylaw, regulation, etc., provided
that the terms so referred are not in conflict with
the stated terms. But the reference does not guffice
ta charge a purchaser with notice of a defect going
to the validity of the security, even if a clause to
that effect 1s contained in the security.

Subsection {2) validates securities issued by
private issuers despite defects going to their wvalid-
ity, if they are in the hand of purchasers for value
without notice of those defects; but if the defect is
caused by constitutional mandates, the wvalidation
benefits only subsequent purchasers (as defined in
section 8-102 (3)} for walue and without notice. In
the case of governmental securities the rules of vali-
dation are much more limited. Validation occurs in
two types of cases: I1f there was either substantial
compliance with the legal requirements governing the
issue or if the governmental issuer received substan-
tial censideration and had power to borrow money or
issue the security for the stated purpose.

The rules contained in subsection (2) are a
codification of decisional trends following the policy
that it is more eguitable to other investors to vali-
date the security than to allow damages.

Subsection (3) upholds forgery as a defense
against purchasers for value and without notice, sub-
ject to the limitation that the issuer bears the risk
of unauthorized signatures placed on the security by
persons entrusted by the issuer with the issuance or
handling of the security as specified in section B-
205,

All other defenses including--in change of prior
law--those based on non-delivery and conditional de-
livery are cut off against a purchaser for value with-
out notice.
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Subsection {5) preserves the right of a party to
a "when, as and if" or “when distributed" contract to
cancel the contract in case of a material change.
New York has modified this subsection by replacing the
words expressing the conditions for the cancellation
of such contracts with the phrase "according to its
terms". The reason for this change is the fact that
frequently the exchanges where the securities are
traded or the National Association of Securities Deal-
ers are entrusted with the determination of whether
such contracts are cancellable. See Penney, New York
Revisits the Code: gSome Variations in the New York
Enactment of the Uniform Commercial Code, 62 Colum. L.
Rev. 992 at 1008 (1962).

U.Cc.C, Sec. 8-201, FExplanatory Notes,

Under former law maturity terminated negotiabil-
ity. The Code modifies thig policy and protects a
purchaser as holder in due course as long as he has no
notice that the instrument is overdue. Sections 3-302
and 3-304 state the rules to that effect applicable to
commercial paper; section 8-203 adapts these rules to
securities.

Subsection (1)} proceeds on the theory that stale-
ness of the instrument charges a purchaser thereof with
notice of any defect in the security's issue or any
defense of the issuer. If the rights of the holder are
for the payment of money or the delivery of securities
or both on presentation or surrender of his security
and such funds or securities are available on the date
set for the payment or exchange, a purchaser who takes
more than one year after that date is no longer pro-
tected by the rules of negotiability. In all other
cases the purchaser loses this protection if it takes
more than two years after the date set for presenta-
tion or surrender or the due date of performance of
the principal obligation.

Subsection (2) clarifies that revoked calls are
not within the operation of subsection (1).

U.c.C. Sec. 8~204. Explanatory Noteg,

Restrictions on transfers are valid against per-
sons without actual notice only if noted conspicuously
on the security. ©Section 8-204 is the counterpart to
section 8-103 and likewise derived from section 153 of
the Uniform Stock Transfer Act.
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Rev. Laws Hawaii 172-73
Hawaii adopted section 15 of the Uniform Stock

Transfer Act in a greatly modified form. Section 8-
204, accordingly, introduces a new statutory rule.

U.C.C. Sec. 8-205. Explanatory Notes.

Section 8-205 regulates the effect of unauthor-
ized signatures placed on a security prior to or in
the course of issue. While in general such signatures
are ineffective, the Code precludes the issuex from
setting up the defense of forgery against purchasers
for value and without notice of the defect if the
signing was the act of persons entrusted by the is-
suer with the signing or the preparation for signing,
or of employees of the issuer entrusted with respon-
sible handling of the security.

The section broadens the existing decisicnal law
on the responsibility of the issuer for forgeries by
persons whom he has entrusted with the responsible
handling of the security prior to and in the course
of issue.

U.C.C. Sec. B8-206. Explanatory Notes.

Subsecticn 8-206 (1) regulates the effects of the
completion of an instrument which contains the signa-
tures necessary to its issue or transfer but is in-
complete in other respects. The need for such regu-
lation results from the fact that the defenses of non-
delivery or conditional delivery are abrogated against
purchasers for value without notice of these defects
by section 8-202 (4). Subdivision (a) permits any
person to fill in the blanks as authorized. Subdivi-
sion (b) protects purchasers for value and without
notice, if the blanks are incorrectly filled in.

Subsection B-206 (2) provides that a complete
security which has been improperly altered remains
enforceable even though the alteration was due to
fraud, but is enforceable only according to the origi-
nal terms. This rule follows from the nature of the
securities and the investment normally involwved.

Note that the rule of subsection (1) is qualified
by the overriding principle of section §-104.
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U.C.C., Sec. 8-207. Explanatory Notes.

Section 8-207 is derived from section 3 of the
Uniform Stock Transfer Act. It is designed to shield
the issuer or indenture trustee of securities in re-
gistered form from burdensome duties by permitting
him to treat the registered owner as the person en-
titled to vote, receive notifications and exercise all
other rights and powers of an owner until the security
is duly presented for registration of transfer as
specified in Part 4. This provision does not preclude
the practice of closing the transfer bocoks or setting
a record date for dividend, voting and other purposes
as provided for in hylaws, charters and statutes. The
section does not compel the issuer to deal exclusively
with the registered owner, but it makes it clear that
mere notice of a pledge does not.bar him from doing
SO.

Subsection {2) is inserted to dispel any doubts
about the continued effectiveness of existing legis-
lation imposing ligbilities of registered owners or
of the rules permitting them to disclaim ownership for
such purposes.

U.C.C. Sec. 8~208. Explanatory Notes.

Section B8-208 regulates the scope of the warranty
against particular defects which an authenticating
trustee, registrar, transfer agent or similar party
assumes vis-a-vis purchasers for value without notice
of such effects, by placing his signature upon a se-
curity. The section lists three types of such defects:

{1} that the security is not "genuine" and "in
proper form®" {as defined in sections 1-201
and B8-102);

(2} that his own participation in the issue is
not within his own capacity and within the
scope of the authorization given him by the
issuer; and

(3) that he has reasonable grounds to believe
that the security is overissue.

Subsection (2) rejects former case law which im-

posed an implied warranty of the absence of other de-
fects going to the validity of the security.
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Note that the warranty seems to be subject to the
"unless otherwise agreed" rule of sectien 1-102 (3)
and {4}, but apparently only if such exclusion is con-
spicuously noted on the instrument.

New York modified subsection 8-208 (1)} by re-
placing the warranty of "proper form" in subdivision
(a) with a warranty of "the form which such person
has been authorized to authenticate, sign or counter-
sign". The reason was to exlude a warranty of com-—
pliance with statutory requirements such as adequate
disclosures in the prospectus. See Penney, New York
Revisits the Code: Some Variations in the New York
Enactment of the Uniform Commercial Code, 62 Colum. L.
Rev. 992, 1008 (1962). A similar change in Hawaii
should await approval by the Permanent Editorial Board.

PART 3
PURCHASE

U.C.C. Sec. 8-301. Explanatory Notes.

Section 8-301 states the basic rules governing
the effect of transfers. Following settled principles
worked out for the law of negotiable instruments, the
Code differentiates between bona fide purchasers (as
defined in section B-302} and other purchasers (as de-
fined in section 1-201 (31) and (32)).

Any purchaser acquires the rights which his im-
mediate transferor had or had authority to transfer.
This principle, however, is gualified by an important
excepticn: a purchaser who has been a party to any
fraud or illegality affecting the security or as a
prior holder had notice of an adverse claim cannot im-
prove his position by taking from a later bona fide
purchaser.

"Adverse claim” is defined as including a claim
that a transfer was or would be wrongful or that a
particular adverse person is the owner or has an in-
terest in the security. In New York this definition
is limited by the qualification "and in the case of a
purchase of a limited interest includes only a claim
adverse to the interest purchased™. The change has
been said to merit national adoption, Penney, New York
Revisits the Code: Some Variations in the New York
Enactment of the Uniform Commercial Code, 62 Colum. L.
Rev. $92, 1009, 1015 (1962).
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Bona fide purchasers acquire free of any adverse
claim, and purchasers of limited interests acquire
rights only to the extent purchased.

U.C.C. Sec. B~302. Explanatory Notes.

Article B differentiates sharply between two dif-
ferent aspects of negotiability: its effect upon de-
fenses available to the issuer and its effect on ad-
verse claims to the instrument. A purchaser for value
without notice of a particular defect may take free of
a defense based thereon even without a formally perfect
transfer, but in order to take free of adverse claims
the purchaser for value must not only be without no-
tice of these claims but must base his rights upon a
formally perfect transfer. Hence the definition of a
purchaser who takes free of adverse claims--bona fide
purchaser in the technical sense--varies from the de-
finition of a purchaser who takes free of defenses.
Compare section 8-302 with section 8-202 (4).

If the security is in bearer form the requisite
transfer requires delivery; if the security is in reg-
istered form it is also necessary that the security
was issued or indorsed to the purchaser.

U.C.C. Sec. 8-303. Explanatory Notes.

Section 8-303 gives a definition of "broker" for
the purposes of Article 8. The criteria selected by
the definition are functional and focus largely on
the role played in a particular transaction.

Under the regime of Article 8 brokers are en-
titled to rights and privileges of a purchaser. He
is not an intermediary within the meaning of Article
8, see section B-306,

U,C.C. Sec. B-304. Explanatory Notes.

Section 8~304 deals with specifiec situations in
which a purchaser is or is not a bona fide purchaser
because he is or is not charged with notice of ad-
verse claims or because he has or has not a duty to
inguire.
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Subdivision (1) charges a purchaser (including
a broker, as defined in section 8-303, but excluding
an intermediary bank, as defined in section 4-105)
with notice if a security is indorsed "for collection®
or "for surrender"” or for some other purpose not in-
volving transfer or, if in bearer form, carries an
unambiguous statement that it is the property of a
person other than the transferor.

Subdivision (2) deals with some situations in-
volving purchase from one described or identifiable
as fiduciary. If the purchaser (excluding an inter-
mediary bank) has knowledge that the proceeds are
being used or that the transaction is in breach of
the trust, he is charged with notice of adverse
claims. Mere notice of the fiduciary relation imparts
neither notice of adverse c¢laims nor destroys good
faith.

The rules stated are in accord with prior law
and follow the policy of Uniform Fiduciaries hct.

U.C.C., Sec. B=-305. Explanatory Notes.

Section 8-305 is the counterpart to section 8-203
and regulates the effect of staleness at the time of
the purchase on the purchaser's freedom from notice of
adverse claims. A purchaser is charged with such no-
tice, if he acquires the security:

{a) after one year frowm the date set for pre-
sentment or surrender for redemption or
exchange; or

{b} after six months from any date set for pay-
ment of money against presentation or sur-
render, if funds are available for payment
on that date.

Note that the periods of time destroying lack of
notice of adverse claims are shorter than those de-
stroying lack of notice of defects or defenses of the
issuer.
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U.C.C. Sec. B~306. Explanatory Notes.

Section B8-306 deals with the general subject of
warranties on presentment and -transfer. The warran-
ties on transfer codify pre-existing statutory and
decisional law, corresponding to sections 65, &&, 67,
69 of the Uniform Negotiable Instruments Law and sec-
tion 11, 12 of the Uniform Stock Transfer Act. The
warranties are extended, under appropriate circum-—
stances, to the issuer.

Subsection (1) specifies the warranties to the
issuer. Any holder who presents a security for regis-
tration of transfer, payment or exchange warrants his
entitlement thereto. A purchaser for value without
notice of adverse claims, however, who receives a new,
re-issued or re-registered security warrants only that
he has no knowledge of any unauthorized signature in a
necessary indorsement. This rule corresponds to the
basic change in policy, incorporated in sectien B-311,
which protects a purchaser for value and without no-
tice, who has received a new, re-issued or registered
security against the claim of forgery.

Subsection (2) specifies the warranties of a
transferor to a purchaser for value. These warranties
are threefold and are incurred only unless otherwise
agreed (section 1-102 (3)).

Subsections (3) and (4) exclude substantive war-
ranties in the cases of deliveries by intermediaries,
known to be such, and of redeliveries or deliveries on
order of the debtor after payment by pledgees. Such
parties warrant only their own good faith and authority,
even though they have purchased or made advances a-
gaingst the claim to be collected.

A broker is not an intermediary and his warran-
ties to his customer, the issuer or a purchaser are
regulated by subsections (1) and (2).

U.C.C. Sec. 8-307. Explanatory Notes.

Section B8-307 determines the effect of the de-
livery of a security in registered form to a purchaser
without a necessary indorsement. Such purchaser is a
bona fide purchaser as defined in section &-302 only
upon indorsement, but the delivery transfers the trans-
feror's rights and entitles the purchaser to obtain
the necessary indorsement. This rule constitutes =z
change of the rule of the Uniform Stock Transfer Act,
secticn 9.
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T.C.C. Sec, 8-308. Explaunatory Notes.

Secrion 8-308 regulates the form and effects of
indorsements. :

3ubsection (1) specifies the general requirements
of an indorsement. According to its simple mandates,
indorsements are made when an appropriate person (as
defined in subsection (3}) signs on the instrument or
a separate document an assignment or transfer of the
gecurity or a power to assign or transfer it or when
he merely places his signature without more on the
back of the security.

Subsection (2) differentiates between special and
blank indorsements. Indorsements to bearer are con-
sidered as blank indorsements. A holder may convert a
blank indorsement to a special indorsement. The rules
conform with those applicable to commercial paper, sec-
tion 3-204.

Subsection (3) lists the cases where 3 person
other than the registered owner or special indorsee
is entitled to make an indorsement. The subsection
pursues a liberal policy.

Subsection (4) relieves an indorser of liability
for honor of the instrument by the issuer. He is, of
course, liable for a breach of the warranties speci-
fied in section 8-306 (2). The regime adopted flows
from the nature of the investment securities and the
circumstances under which they are usually transferred.

Partial indorsement covering part of the units
represented by the security are recognized, if the
units are intended to be separately transferable.

The gualification of a persen as an appropriate
person is determined as of the date of his signing.

Subsection (7} specifies that certain omissions
by a fiduciary go to the rightfulness of the transfer
rather than to the validity of the indorsement.

U.C.C. Bec. 8-309. Explanatory Notes.

Section 8-309 specifies that an indorsement, re-
gardless of its form, does not constitute a transfer
unless it is followed by a delivery of the security on
which it appears or if it is placed upon a separate
document by a delivery of both the security and the
document .
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Section 10 of the Uniform Stock Transfer act
states that an indorsement without delivery amounts
to a promise to transfer. The Code deletes this pro-
vision, leaving the matter to state law. Contrast
section 8-307 which gives the person who obtains de-
livery of a security in registered form a specifically
enforceable right to have the indorsement supplied.

U.Cc.C. Sec. 8-310. Explanatory Notes.

1f a security is in bearer form, it is normally
transferred without indorsement. 2n indorsement may
give notice of adverse claims if it is of a form en~
visaged by section 8-304. Otherwise it does not af-
fect any rights the holder may possess.

Note that in the field of securities regulated

by &rticle 8, indorsers assume no liability for the
honor of the instrument by the issuer,

U.C.C. Sec. 8-311. Explanatory Notes.

Generally speaking an owner may assert the inef-
fectiveness of an unauthorized indorsement vis-a-visg
the issuer or a purchaser unless he has ratified the
indorsement or is otherwise precluded from invoking
the forgery or lack of authority. The Code, however,
introduces an important modification of this rule by
barring the owner's right to assert the ineffectiveness
against a purchaser for value and without notice of
adverse claims who has in good faith received a new,
re-issued or re-registered security on registration of
transfer.

The owner may rely on the issuer's liability for
improper registration as specified in section 8-404.

U.C.C. Sec. 8-312. Explanatory Notes.

Section B8-312 defines the scope of the warranties
contained in two different types of guarantees: guar-
antee of the signature of an indorser and guarantee of
an indorsement. In the first type of guarantee the
guarantor warrants only the qenu1neness of the slgna—
ture, the qualification of the slgner as an appropri-
ate person to indorse and the signer's legal capacity
to sign. The second type of guarantee the guarantor
warrants also the rightfulness of the particular
transfer.



The last sentence of subsection (2) prohibits an
issuer from requiring a guarantee of indorsement as a
condition to registration of a transfer. Subsection
(3) extends the warranties to any person taking or
dealing with the security in reliance on the guarantee.

U.C.C. Sec. 8-313. Explanatory Notes,

Section 8-313 determines what constitutes deliv-
ery for the purposes of a transfer of the security to
a purchaser. It constitutes an enlargement and liber-
alization of the concept of possession while the secu-
rity is still in the hands of a broker.

Subsection {l1) lists the conditions under which
a security is deemed to be delivered to the purchaser
while still in the possession of a broker or of a
third person. The significance cof deeming the security
to be delivered in these cases lies in the fact that
supervening notice of adverse c¢laim after that time no
longer destroys the purchaser's status as bona fide
purchaser.

Subsection (2) makes it clear that apart from the
cases specified in subsection (1) (b) and (c¢), securi-
ties in the hands of a broker are not "held" by the
purchaser but by the broker, even though the broker
indicates by book entry or otherwise that the security
is part of a fungible bulk held for customers and de-
spite the customer's acquisition of proportionate co-
ownership in the fungible bulk.

Since the broker is viewed as the holder and, ac-
cordingly, in appropriate cases as a bona fide pur-
chaser, he is shielded from liability for innocent con-
version except where such liability can be asserted
against a bona fide purchaser ({section 8-311).

New York has rejected adoption of subsection (2)
in view of certain difficulties created thereby in a
broker's bankruptcy, by the federal government's gen-
eral tax lien in case of the broker's failure to pay
federal taxes and by the possible liability of nation-
al banks which have acted as brokers under the federal
statute limiting the purchase of securities by nation-
al banks; see Penney, New York Revisits the Code:
Some Variations in the New York Enactment of the Uni-
form ?ommercial Code, 62 Colum. L. Rev. 592, at 1010

1962} .

251



New York has replaced subsection (2) by the fol-
lowing new subsections (2) and (3):

"(2) The purchaser is the owner of a security
held for him by his broker, but is not the
holder except as specified in subsections
(b)Y and (c) of subsection (1). Where a
security is part of a fungible bulk the pur-~
chaser is the owner of a proportionate prop-
erty interest in the fungible bulk and is a
bona fide purchaser if when the broker takes
delivery as a holder neither he nor the pur-
chaser has notice of any adverse claim and
the purchaser takes his interest for wvalue.

3) Notice of an adverse claim to the broker or
to the purchaser after the broker takes de-
livery as a holder without notice of any ad-
verse claim to either the broker or the
purchaser. "

The new provisions, by differentiating between
the status as holder and the status as owner meet the
ocbjections raised against the official version but
eliminate the purchaser's right to refuse acceptance
‘n the ewvent he learns of an adverse claim prior to
the delivery to him. The Permanent Editorial Beard
For the Uniform Commexcial code has recommended amend-
wents to this section.

U.C.C. Sec. 8-314. Explanatory Notes.

Section 8-314 specifies how delivery is to be
made, differentiating between sales made on an ex-
change or otherwise through brokers (subsection (1))
and sales not consummated on an exchange or through
brokers (subsection (2)). It constitutes a new statu-
tory regulation.

In the cases falling under {subsection (1) the
Code distinguishes between the selling customer and
the selling broker:

(a) The selling customer performs his duty to
deliver either by placing the security in
the possession of the selling broker or a
prerson designated by the latter or, if re-
quested, by procuring an acknowledgment
that the security is held for the selling
broker.

252



(k) The selling broker fulfills his duty to
deliver either by placing the security or
a like security in the possession of the
buving broker or a person designated by the
latter or by effecting clearance in accord-
ance with the rules of the exchange at which
the sale was transacted.

In cases falling under subsection (2) delivery
must be made either by placing the security in the
possession of the purchaser or a person designated by
him or, at the purchaser's regquest, by procuring an
acknowledgment that the security is held for him.

A broker buying for his own account outside an

exchange falls under the rules of subsection (2) and
not of subsection (1).

U.C.C. Sec. B8-315. Explanatory Notes.

Section 8-315 codifies the cases in which a per-
son against whom the transfer of a security is wrong-
ful for any reason, including his own incapacity, may
obtain restoration of the security or obtain a new
security evidencing all or part of the same rights.
He is entitled to such restitution of the transferred
or of a substitute security against any person other
than a beona fide purchaser and, if the transfer is
wrongful because of an unauthorized indorsement, even
against a bona fide purchaser except one who in gocd
faith has received a new, re-issued or re-registered
security on registration of transfer (section 8-311

(a)).

The right to restoraticn or return of a substi-
tute security may be specifically enforced and safe-
guarded by injunction or seguestration.

The gqualification introduced by sections 8-311
(a) and B-315 (2) is new law.

The right to specific restitution does not pre-

vent claims for damages by reason of conversion, ex-
cept where section 8-318 accords an immunity.
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U.C.C, Sec. 8-316. Explanatory Notes.

Section 8-316 entitles a purchaser to be supplied
by the transferor with the documentation necessary to
obtain registration of the transfer. 1In case the
transfer is not for value, the purchaser must furnish
the necessary expenses. Upon failure of the trans-
feror to comply with a demand within a reasonable
time, the purchaser may rescind or reject the trans-
fer, claim damages or, in appropriate cases, seek
specific performance.

The section represents new statutory law.

U.C.C. Sec. B-317. Explanatory Notes.

Subsection 8-317 (1) regulates the methods by
which a creditor may reach a security or any share or
other interest evidenced thereby in order to collect
his debt. In view of the elevation of investment
securities to the status of negotiable instruments,
the Code provides (in somewhat inept language) that
if such security or any share or interest evidenced
thereby is outstanding, an attachment thereof under
a writ of attachment or a levy thereon under a writ
of execution shall be made and only be made by actual
seizure of the security. TIf the security has been
surrendered to the issuer, the attachment or levy of
the execution may be made by serving a proper notice
to the issuer.

Subsection (2} provides that a creditor whose
debtor is the owner of a security is entitled to all
remedies for the purpose of reaching such security or
satisfying his claim by means thereof as are available
at law or equity in regard to property which cannot he
readily reached by writ of attachment or writ of
execution.

The Code omits any specific reference to the
procegs of garnishment, but there can be little doubt
that garnishment is an aid in reaching a security
within the meaning of section 8-317 (2). The result
of this position is that a defiant garnishee can still
validly transfer the garnished security to a purchaser
for value without notice section 8-106, prescribing
applicability of the law of the jurisdiction where the
issuer is organized, relates only {a) to the yalidity
of a security, and (b) to the rights and duties with
respect to the registration of transfer; section 1-105
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applies to transactions bearing an appropriate re-
lation to this state. Perhaps it can be concluded
from the combined result of both sections referred to,
that the rules of section 8-317 govern the attachment
of or levy on outstanding investment securities either
when the instrument is in within the texxitorial lim-
its of the forum (even though the issuer is organized
elsewhere) or when the issuer is organized in the fo-
rum although the instruments are located elsewhere.

Hawali Law.

Rev. Laws Hawaii 172-72, 233-9 (c), 233-46, 233-47,
and chapters 233, 237, 335

Enactment of section 8-317 will result in and re-
guire some radical changes of Hawaii law. Section 8-
317 reproduces with some modifications in language
and substance--the system of reaching stock introduced
by the Uniform Stegk Transfer Act. The framers of
that legislation and following them the draftsmen of
the Commercial Code thought that the provisions adopt-
ed by the uniform acts corresponded best to the gen-—
eral policy of treating shares of stock and other in-
vestment securities as negotiable instruments. Just
as in case of commercial paper the obligation is
reached by seizing the instrument and not by garnish-
ing the maker, thus in the case of stock where the
certificate is outstanding, seizure of the instrument
and not notification of the issuer may be deemed to be
the appropriate method of executing a writ of attach-
ment or execution. BAlthough the Uniform Stock Trans-
fer Act was adopted by all states a substantial number
of them, including Hawaii, either refused to enact
sections 13 and 14 or imposed substantial limitations
on its applicability. See ip general note, Attachment
of Corporate Stock: The Conflicting aApproaches of
Delaware and the Uniform Stock Transfer, 73 Harv. L.
Rev. 1579 (1960).

The Hawaii statute, section 172-72, which takes
the place of Uniform Stock Transfer Act, section 13
retained only one single sentence of that section
{with additions not contained in the Uniform Act) to
wit: "Except where [when] a certificate is [has been]
lost or destroyed Jor . . .] such [a)] corporation shall
not be compelled to issue a new certificate for the
stock [shares] until the old certificate is surrender-—
ed to it." BAll the rest pertaining to the perfection
of a levy under a writ of attachment or execution was
deleted.
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The current Hawaii law governing the method of
reaching corporate stock under a writ of attachment or
writ of execution is contained primarily ir secticns
233-9 (¢) and 233-46 and -47. Section 233-92 (¢! goes
back to the Act Relating to Attachments, passed in
1905 (Act 84, Session Laws of Hawaii 19057 while =ec-
tions 233-46 and -47 were enacted in 1927 {Act 284,
Session Laws of Hawaii 19227) and amended in 123¢ [Act
76, Session Laws of Hawaii 1939). The passage of the
Uniform Stock Transfer Act in 1947 (Act 136, Session
Laws of Hawaii 1947} brought no formal amendment of
these sections, although it may have affected theix
effect.

The Hawali system as presently operative is an
ingenicus attempt to reconcile the traditional ap-
proach which considers shares as choses-in-action with
the modern trend which considers stock certificates as
negotiable instrument. The traditional approach is
followed in the method of the levy, but modern neaeds
are taken into consideration in regulating the modal-
ities and effects of the execution sale.

Aecording to section 233-9 (¢} and 233-46 the
method of levying on stock under a writ of attachment
or writ of execution is by notifying the president,
secretary, treasurer, or managing agent of the corpo-
ration of the fact that the stock has been levied upen
under a writ of attachment or execution. In the case
of an attachment the defendant, if within the state,
must be notified of the levy. In the case of an exe-
cution levy no similar requirement is made.

Section 233-46,-~-but not secktion 233-9 (c)[!]~~
specifies that service of such notice shall operate as
a bar to the transfer or any such stock on the baook of
the corporation and provides that disregard of such
bar except as provided by statute shall render the
corporation liable to penalties.

In regulating the execution sale of stock so lev-
ied upon the Hawail statute (section 233-46, par. 2-5)
nrovides for some procedures to implement the levy and
enable the creditor where feasible to gain possession
of the certificates prior to and for purpcses of the
sale.

Section 233-46, par. 2 states the general rule
that where the judgment debter or any other perscon areg
subject to the jurisdiction of the court the latter
may order the production and delivery to the sfficer



of the stock levied upon. Upon the execution sale the
officer shall endorse the certificates over to the pur-
chaser and thereupon the purchaser is entitled to a
transfer on the hook of the corporation,

o b

Section 233-46, par. 3 qualifies this rule in
cases where the stock is pledged. In such case the
zledgee cannot be reguired to give up the possession
of the stock. &s a result the execution sale trans-
fers merely the rights of the pledgor subject to all
pledges and hypothecations made prior to the levy and
the purchaser, upon receiving a certificate of trans-
fer, from the officer, in effect obtains the right to
redeem and to the surplus, if any, upon the sale by

the pledgee.

Section 233-46, par. 4 regulates the cage where
the certificates appear to be lost or destroyed. In
such case likewise only a sale without transfer of the
original outstanding certificates is possikble. The
purchaser at the execution sale acquires merely the
rights of an owner of stock claimed to be lost or
destroyed.

Section 233-446, par. 5, finally, regulates the
cases where the certificates cannot be produced for
purposes of transfer either because the judgment debt-
or is not within the jurisdiction or for any other
reason. Under such circumstances the officer must
gell the steck without delivery of the original cer-
tificates and furnish to the purchaser with a "trans-
fer" and a certificate stating the reasons why the
criginal certificates are not delivered. Such certifi-
cate of transfer vests the purchaser with all rights
cf the Judgment debtor and upon presentation of such
transfer and certificate to the corporation the pur-
chaser shall have all the rights of a holder (sic!) of
a lost or destroyed certificate.

Unfortunately the provisions outlined above have
ver been construed by the Supreme Court and prompt
great number of perplexing guestions:

it
[

(a} It is doubtful, for instance, whether the
only stock which can be reached under sec-
tions 233-9 (c¢) and 233-46 1is stock in do-
mestic corporatlons and in such foreign
corporations that have one of the speclfied
officers operating in the state or whether
the reguiszite notice may be given even Lo
the specified officers functioning cutside

M
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(b)

(c)

(d)

of the state, see Riesenfeld, Creditors'
Remedies and the Conflict of Laws, 60 Colum.

L. Rev. 659 (1960}, at 679, especially

footnote 125, 1In Utah the latter possibility
has been answered affirmatively by dictum in
Glenn v. Farrell, 5 Utah (2d) 439, 304 Pb. 24
380 (1956), but guaere.

If a debtor transfers the certificates after
levy and before turnover order or while cut-
side the state, is the bona fide purchaser
for wvalue protected? It seems to be arguabkle
that he is protected despite the "bar" of
section 233-46, par. 1 since the gist of

the Uniform Stock Transfer Act, especially
sections 172-63 and 172-67, seem to require
such result and section 233-46, par. 1 is
expressly subject to a “"except as otherwise
provided by statute" clause.

The special judicial aids for the production
of the certificates under section 233-46,
rar. 2 apply only to the time after the levy
of execution. Chapter 233 part 1 relating
to attachment contains only a general pro-
vision as to examination of an attachment
defendant {section 233-12). Does this imply
that a creditor is unakle to compel delivery
of the certificates prior to judgment and
levy of an execution, thus giving the defend-
ant the chance to effectively dispose of the
certificates? Wote that the “bar® provision
of section 233-46, par. 1 does not occur in
section 233-9 (¢} and that Hawaii does not
aid a creditor by means of a creditor's bill
prior to reduction of his claim to judgment,
placing a narrow construction on section
335-2 (k}, Middeditch v, Kalanianaople, 18
Haw. 272 (1907} ; D'Herblay v. Macomber, 20
Haw. 274 (1910); H.B.S.M. Co. v. Bartlett,
23 Haw. (1916); Lyle v. Slegman, 26 Haw. 351
(1222).

Finally garnishment {chapter 237, Revised Laws
of Hawaii 1955) may be an additional remedy
to reach corporate stock in the hand of a
person other than judgment debtor, since
stock is "“effects" within the meaning of the
garnishment statute, Nicheols v. Mossman, 35
Haw. 772 {1941). 1If the garnishee discloses
possession of such stock without entitlement
to paramount rights or his possession of

such stock without paramount rights is deter-
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mined pursuant to section 237-8 and 237-9
the creditor may seek satisfaction of his
judgment according to section 237-2.

There is no question that enactment of section
8-317 should be accompanied with an apposite change
of the various provisions relating to creditors®
remedies, as follows:

(1)

(2)

(3)

True, section 8-317 of the Code provides
that ne attachment or levy upon a security

or any share or interest evidenced thereby
which is ocutstanding shall be valid until
the security is actually seized . . ., per-
mitting accordingly a system of levy which
requires both notice to specified corporate
cfficers and seizure of outstanding certifi-
cates. But such system would seem to be un-
necessarily cumbersome. Generally speaking
a writ of attachment or writ of execution
should be executed with resgpect to invest-
ment securities, including corporate stock,
by seizure of the certificates,

This method of levy should apply to all in-
vestment securities located within the state,
regardless whether the issuer is organized
in Hawaii or elsewhere. It is believed that
the Full Faith and Credit Clause, as con-
strued by the Supreme Court in the case of
Huron Corp. v. Lincoln Corp. (312 U.s. 183)
would require recognition of the effect of
such "proceedings".

Section 8-317 entitles a creditor to aid
from the courts as is allowed at law or in
equity in regard to property which cannot
readily be attached or levied upon by ordi-
nary legal process. While garnishment would
be such an aid to a creditor before judgment
in case a third person holds the stock, no
such aid may be available in case the debtor
holds the stock, unless either section 233-
12 or section 335-2 (k) is amended to that
effect.

Section 8-317 states that a security that
has been surrendered to the issuer may be
attached or levied upon "at the source".
This provision needs implementation as to
the modalities.
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(5) Section 8-317 fails to provide for two im-
portant situations, viz. (a) the cases where
outstanding stock or other investment secu-
rities is lost, destroyed or stolen; (b) the
cases where the certificates are held by a
third party under a paramount possessory
right such as a pledge or statutory lien.

It is recommended that special provisions
be enacted to take care of these cases.

{a} In the case of lost, destroyed or sto-
len certificates the existing system
seems to be appropriate since the credi-
tor reaches and the purchaser acquires
only the limited rights of the owner of
such certificates (see section 8-405).

{b) In the case of pledged stock (as in
case of other pledged chattels) sev-
eral approaches to the procedure to be
followed are possikle. One system con-
siders garnishment of the pledgee the
proper method, reaching in effect the
pledgor’s interest in a possible sur-
plus and his right to redeem. Aanother
system permits the creditor to pay off
all parties entitled to paramount
rights and then to levy on the property
in the hand of the pledgee by seizure.
Certainly either method is more logical
than the levy on the pledgor's interest
by means of a notice to the issuer. It
is recommended that one of the two other
suggested systems be adopted. Both are
consconant with the general approach of
section 8-317 since the attachment or
judgment debtor is not in possession of
the outstanding certificates.

Finally it is recommended that the Code should
not be cluttered up with detailed provisions which
logically belong in chapters 233, 237 and 335 but that
the pertinent sections in these chapters be amended to
conform with the policy of section 8-317 and that sec-
tion 8-317 be modified so as to read:

"Section B8-317. Attachment or Levy of Execution
Upon Security.®

“An attachment of, or levy of an execution upon,
a security or any share or interest evidenced thereby
which is outstanding and not in the possession of a
third party under a security interest, lien or right
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of retention, shall be made by the officer executing
the writ of attachment or writ of execution by actuak
seizure of the security as provided in sections 233-9
{z) and 233-46 {1). An attachment of, or levy of an
execution upon, a security or any share or interest
evidenced thereby which is ocutstanding hut in the pos-
session of a third party under a security interest,
lien or right of retention shall be made by garnish-

ment of the third party as provided in chapter 237.

A security or any share or interest evidenced thereby
which has been surrendered to the issuer or appears

to have been lost, destroyed or wrongfully taken shall
be attached or levied upon pursuant to a writ of exe-
cution by notice to the issuer as provided in section
233-46 (3) and the sale following such levy shall he
made as provided in section 233-46 (4).

A creditor whose debtor is the owner of a secu-
rity shall be entitled to such aid from the courts,
by injunction or otherwise, in reaching such security
or in satisfying the claim by means thereof as 1is
provided in sections 233-12 and 233-46 (1) or allowed
in equity in regard to property which cannot readily
be attached or levied upon by ordinary legal process.”

U.C.C. Sec. B-31l8. Explanatory Notes.

Section 8-318 protects agents, including brokers,
and bailees against liability for innocent conversion
or for innocent participation in a breach of fiduciary
duty, if he has received securities and sold, pledged
or delivered them according to the instructions of the
principal, although the principal may be guilty of
such conversion or breach.

The rule corresponds to the policy of section 7
(a) of the Uniform Act for Simplification of Fiduciary
Security Transfers, 9C U.L.A. {1961 Supp.) 62.

Hawaiil Law.

Since Hawaili has adopted the Uniform Fiduciary
Act (chapter 189, Revised Laws of Hawaii 195%5) but not
the Uniform Act for Simplification of Fiduciary Secu-
rity Transfers, the effect of section 8-318 would be
to introduce new statutory law.
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U.C.C. Sec. 8-319. Explanatory Notes.

Section 8=319 contains the statute of frauds re-
lating tg the sale of investment securities, Such
provigsion 13 necessary since Article 2, convering
sales of goods, does not apply to sales of investment
sgcuritiea, (section 2-102 in conjunction with section
2-105 {1}}. On the other hand the regulation of sec-
tion B-3192 conforms c¢losely to the regulation of sec-
tion 2-201.

Section 8-319 (a) makes a few simple formal re-
quirements as to the necessary memorandum: first it
must indicate that a contract for the sale of securi-
ties has been made; second it must be signed by the
party sought to held or by his authorized agent or
broker; third it must specify the quantity and the
price of the securities.

Section B-319 (b) governs partial performance as
a substitute for the required memorandum, section 8-
319 (<) specifies occurrences which are tantamount to
a writing for the purpose of cutting off the defense
of the Statute of Frauds and section 8-31% (d) pre-
cludes the defense of the Statute of Frauds in case
of an admission in court.

Hawaili Law.

Section 8-319 is an adaptation of the statute of
frauds currently contained in section 4 of the Uniform
Sales Act, to the extent that that provision relates
to the sale of choses-in-action. Section 4 of the
Uniform Sales Act is adopted in Hawaii and is found
in section 202-4., The insertion of a special statute
of frauds for the sale of securities was the conse-
quence of restricting Article 2 to the sale of goods.

The provisions of section B8-319 of the Code are
to a large extent merely a rephrased versicn of sec-
tion 4 of the Uniform Sales Act, the change in wording
having been made mainly for the sake of clarification.
There are, however, some miner changes in the existing
law. It may be helpful to point out the fcllowing
clarifications or changes:

(1) The new rules apply teo all contracts for the
sale of securities, while at present con-
tracts for the sale of gecurities having a
value of less than $100 are exempted,
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(2) The new rules clarify that the memorandum
need not contain all substantial terms but
must only afford a basis for a finding that
the oral evidence offered rests on a real
transaction.

(3) The new rules clarify that part performance
valjdates the contract only to the extent of
such part perfeormance.

(4) Section 8-319 {c¢)--following the rule given
for the sale of goods between merchants in
section 2-201 {2)--is new law and makes
failure of objecting promptly to a letter
confirming a sale or purchase tantamount to
a writing.

(5) sSection 8-319 (d) clarifies that the require-
ment of the statute of frauds as relating to
the sale of securities i1s merely evidentiary
in character and may be superseded by evi-
dence of the type listed in that subsection.

{6) The reference toc earnest money or similar
tokens of a binding contract has been
eliminated.

Since section 202-4 has apparently not been con-
strued by the Supreme Court of Hawaii it is not clear
whether the Hawaii courts would have reached similar
results in many cases under the existing form of the
statute.

U.C.C, [Sec. 8-320 - adopted by New York.]
Explanatory Notes.

Transfer or Pledge Within a Central
Depositary System.

New York has added a special section governing
the transfer or pledge of securities "in the custody
of a clearing corporation or of a custodian bhank or
nominee of either subject to the instructions of the
clearing corporation®. The requlation of a transfer
cr pledge under this section is declared to be in
addition to other methods specified in Article 8.
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The lengthy and complex provision should be
adopted on a nation-wide basis since it has been
recommended by the Permanent Editorial Board for the
Uniform Commercial Code., '

See Penney, Hew York Revisits the Code: Scome
Variations in the New York Enactment of the Uniform
Commercial Code, 62 Colum, I,, Rev. 992, at 1011
(1962} .

PART 4
REGISTRATION

U.C.C. Sec. £8-40l. Explanatory Notes.

Section 8-401 imposes upon the issuer (as defined
in section 8-201 (3)) of a security in registered form
a duty of complying promptly with a request to regis-
ter a transfer if a set of five conjunctive conditions
is met. Subsection ({l) specifies the five conjunctive
conditions as follows:

(a) Indorsement of the security by the appropri-
ate person or persons (section 8-308) ;

(b} Reasonable assurance that those indorsements
are genuine and effective (section 8-402);

(c) &Absence of a duty to inguire into adverse
claims or discharge of such duty (section
§-403) ;

(d) Compliance with applicable law relating to
the collection of taxes; and

{e) Rightfulness in fact of the transfer or bona
fide purchaser status of the transferee.

Since the Code greatly relieves the issuer of any duty
of inquiry into adverse claims, his duty of prompt
registration is correspondingly expanded.

Unreasonable delay in registration of a transfer
te which the issuer is obligated or non-per formance
or refusal thereof renders him liable to the person
presenting the security or his principal for resulting

loss.
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U.C.C. Sec. 8-402, Explanatory Notes.

Under the requlation introduced by Article 8 an
issuer incurs absolute liabkility for wrongful regis-
tration of transfer where and only where the signature
of the indorser is unauthorized (section 8-311 (b)) is
not that of an appropriate person (section 8-404 (1)

(2) in conjunction with section 8-308). In consequence
of thisg potential liability the issuer may regquire
reasonable assurance that each necessary indersement

is genuine and effective,.

Subsection 8-402 (1) lists the assurances which
the issuer may require for the purpose of verifying
the genuineness and effectiveness of the necessary
indorsements:

(2) In any case, a guarantee of the signature
of the perscn indorsing;

(b} 1In cases where the indorsement is signed by
a perscon other than the person specified by
the security or by special indorsement, such
as an agent, fiduciary, more than one fidu-
ciary or other appropriate person, the issuer
may reguire assurances appropriate to the
circumstances as exemplified by the statutory
catalogue in subdivisions (b}, {c} and (4).

Recall that in no event may the issuer regquire
a guarantee of the indorsement as a condition to regis-
tration of transfer, section 8-312 {2) second sentence.

Subsection (2) states that the guarantor of a
signature must be a person reascnably believed by the
issuer to be responsible and that the issuer has the
liberty of setting standards for such responsibility
that are not manifestly excessive.

Subsection (3) spells out in what type of docu-
mentation or other proof "appropriate evidence of ap-
pointment or incumbency®” of an indersing fiduciary may
consist. The detailed regulation reflects the policy
of the draftsmen aiming at discouraging issuers from
requiring excessive documentation and at reducing in-
centives to such requirements by restricting the scope
of his liability. In accordance with that basic ap-
proach subdivision (3) (b) relieves the issuer from
being charged with the notice of the contents of a
document showing the appointment or incumbency of a
fiduciary and ghtained for that purpose, excepdt to the
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extent that the contents relate directly to the ap-
pointméiit 6 inecumbency.

Where circumstanceg make it reascnable for the
issuer to require assurance beyond that specified in
section 8-402 dNd for a purpose other than to obtain
appropriate evidence of appointment or incumbency of
a fiduciary subsection (4) entitles him to do so. But
i1f he does and obtains a copy of a will, trust, inden-
ture, artlecles of co-partnerships or other controlling
instrifent he is charged with notice of all matters
contained thliérein affecting the transfer.

Section 8-402 is not based on prior uniform legis-

iatien.

U.C.C, S€&. B-~403, Explanatory Notes.

Section 8-403 specifies the conditions under and
the extent to which an igsuer is obligated to inquire
inte sdverse claims. The section imposes such duty in
ghfl; at the same time, limits such duty to two specific
sitiidtiens, subject to the overriding duty of good
faith (sectien 1-203).

Subsection (1) enumerates the two instances in
wWhieh an issuer is held to inquire into adverse claims
p¥ie¥ t& 5 registration:

(a}) freesipt of a written notification of an ad-
verse ¢laim at a time and in a manner which
afford the isBsuer a reasonable opportunity
to act thereon prior to the issuance of a
new, re-issued or re-registered security;

(b) requesgt and receipt of a controlling instru-
ment charging him with notice of an adverse
claim, if such request and receipt was under
section 8-402 (4) and not under section 8-

402 (3) (b).

Subsection (3} is the converse to subsection (1)
gpglling out that except in the cases specified in
siibseetion (1) the issuer, upon presentation of a
security for registration indorsed by the appropriate
person, is under no duty to inquire into adverse claims.
Subsection (3) adds three specific situations where
the Code intends to clarify the law in the sense of an
absence of a duty of inquiry. HNoteworthy in particular
is the rule that an issuer who has registered a secu-
rity in the name of a person who is or is described as

266



fiduciary may assume that the registered owner con=
tinues to be in that role until he receives writteh
notice of the termination of the fiduciary's rights
and duties with respect to the particular Bécurity
{section 8-403 (3) (a)). The rule of subdivision (3)
(b) is the corollary of the provision contained in
section 8-308 (7).

Subsection (2) states the means by which the duty
of inguiry into adverse claims may be diecharged. The
Code sanctions any reagonable means, but provides a
suggested procedure, following accepted commercial
practice.

U.C.C. Bec. B-404. Explanatory Notes.

Section 8-404 is the key section defining the
scope of the immunity of the issuer from liability for
improper registration. Such immunity exists if:

{a) the security carried or was accompanied by
the necessary indorsements, and

{(b) the issuer had no duty to inquire into ad-
verse claims or had discharged such duty.

NMote that the section is supplemented by other sections
which spell out that certain circumstances do not af-
fect the presence of the necessary indorsements (see
sections 8-308 (6), 8-308 (7), B8-308B (1) (a) in con-
junction with section 8-403 (3) (a)).

A true owner who has been deprived of his secu-
rity as the result of improper registration not cove~
ered by the immunity is entitled to a new security,
unless he is gquilty of a violation of his duty of
prompt notification of loss, theft, apparent destruc-
tien, etc. under section 8-405. If the issue of a
new security would result in overissue and a similar
security is not reasonably available for purchase the
true owner is entitled to indemnificaticn in meney.
Otherwise he is reguired to take a similar gecurity,

U.C.C. Sec. 8-405. Explanatory Notes.

Section 8-405 states the rights and duties of
the owner of a security and of the issuer where the
security is lost apparently destroyed or wrongfully
taken or claimed to have been lost, destroyed or
wrongfully taken.
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Subsection (1) imposes upon the owner the burden
of notifying the issuer, within reasonable time after
the owner has notice of it, that a security has been
lost, apparently destroyed or wrongfully taken. Fail-
ure to discharge this burden bars the owner from claim-
ing a new security either under section 8-404 if the
issuer wrongfully registers a transfer of the lost or
stolen security or, under the replacement provisions
of subsection (2).

Subsection (2) entitles the owner wheo has dis-
charged his duty of prompt notification to receive a
new security in lieu of a security claimed to be lost,
destroyed or wrongfully taken, if the owner:

{a) files with the issuer a sufficient indemnity
bond and complies with other reasonable re-
quirements imposed by the issuer, and

{(b) requests replacement before the issuer has
netice that the original security has been
acquired by a bona fide purchaser.

Issuance of a replacement security does not bar
a bona fide purchaser of the original security from
his right of having the issuer register the transfer,
unless such registration results in overissue; in the
latter case the rights of the bona fide purchaser are
determined by section B-104.

If the original security has reached the hands
of a bona fide purchaser the issuer may recover the
replacement security unless it has likewise reached
the hands of a bona fide purchaser. In any event the
issuer may rely on the indemnity bond,

Section 8-405 modifies the Uniform Stock Transfer
Act,, section 17 which predicated the right to the
issuance of a new certificate upon a court order to
that effect and in such case reduced the rights of a
bona fide purchaser of the original security to a
right to damages.
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U.C.C. Sec. B-406. Explanatory Notes.

Section 8-406 regulates the duties and liabili-
ties of authenticating trustees, transfer agents,
registrars or other such agents. The section imposes
upon them not only a duty vis-a-vis the issuer (sub-
section (1) (a)}, but subjects them to same obligations
vis-a-vis the holder or owner of a security as are
imposed on the issuer in regard to those functions
{subsection (1) (b)).

A= a result of this new order of things the per-
sons envisaged by section 8-406 are liable to the
owner of a security for wrongful refusal to register
a transfer or for wrongful registration of a transfer
as the case may be, and for the issuance of a replace-
ment security where the Code grants such a right.

Notice to an authenticating trustee, transfer
agent, registrar or other such agent is notice to the
issuer with respect to the functions performed by
such person.
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ARTICLE 9

SECURED TRANSACTIONS; SALES OF ACCOUNTS,
CONTRACT RIGHTS AND CHATTEL PAPER

Article 9, cedifying the law of secured trans-
actions and the sale of accounts, contract rights and
chattel paper, is admittedly the most novel, most '
important and most complex portion of the new Code.
Preparation of the final text required mcre drafts
and revisions of the underlying premises and policies
than were necessary for any other Article. GSee
Birnbaum, Article 2--B Restatement and Revision of
Chattel Security, 1925 Wisc., L. Rev., 348. As a result
the 53 sections constituting Article 9, either in tcoto
or individually, have attracted the comments of a vast
number of writers in the professional journals and
even become the subject of a separate small treatise
written by one of the advisers.

Article 9 sets out a comprehensive and inclusive
scheme for the regulation of security interests in
personal property and fixtures. Its basic aims and
policies may be summarized as follows:

(1) Facilitating secured financing transactions
by providing a simple and unified structure
in lieu of the multiplicity of security
devices with its resulting overlaps and gaps
that have come into use in the course of
time;

{(2) Disregarding all distinctions based solely
on form ard technicality and making distine-
tiohs where necessary solely along functional
lines;

(3) Enhancing the legal security in credit trans-
actions by permitting flexibility, without
impairing the legal validity of the trans-
action, to a greater degree than is possible
under existing law, but leaving the resulting
risks of the debtor's dishonesty upon the
creditor;

(4} sSimplifying the formal requirements for the
creation of security interests;

{5} Removing outmoded restraints on realization
of the security after default by permitting
#11 commercially reasonable methods of
enforcement,
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Broadly speaking the system adopted by Article 9
is an expansion and improvement of that previously
followed by the Uniform Trust Receipts Act, sections
206-1 to 206-17, Revised Laws of Hawaii. But while
the Uniform Trust Receipts Act applied only to the
financing of the acquisition of new inventory,

Article 9 of the Code applies to the creation of con-
sensual security interests in all types of collateral,
consisting of personal property and fixtures. Perhaps
the most important single feature of the new regime of
security interests introduced by the Code is the
recognition of a "continuing general lien" or “float-
ing charge" as a proper and legal security device,
U.C.C. sections 9-204 and 9-205.

In addition to the regulation of secured trans-
actions governing security interests in all types of
personal property and fixtures Article 9 covers the
sale of accounts, contract rights and chattel papers,
whether intended for security or not. The reason for
this combination is the fact that the perfection of
the transfers of accounts, contract rights and chattel
paper, the priorities of third parties, and the con-
flict of laws are governed by identical rules, regard-
less of purpose of the transfer.

The broad coverage of Article 9 supersedes a
vast area of statutory and decisional law of the
State. Fields of law affected by Article 9 are:

(l)!fﬁe law of pledges, including decisions such
as COkada v, Akahoshi, 22 Haw. 719 (1927),;

{2) The law of conditional sales, except to the
extent that the provisions of Retail Install-
ment Sales Act, chapter 2012, Revised Laws
of Hawaii, do not contain inconsistent
provisions;

{3) The law of chattel and crop mortgages, as
contained in chapter 196, sections 343-23,
343-51 and 343-52, Revised Laws of Hawaii,
and. the pertinent 3udicial decisions, except
to the extent that the Code permits special
regulations for motor vehicles and other
excluded types of personal property;

(4) The law of trust receipts, as specified in
chapter 206, Revised Laws of Hawaill;

(5) The law relating to the assignment of accounts
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receivable, chapter 187, Revised Laws of
Hawaii g

(6) The law of the Uniform Stock Transfer Act,
chapter 172, Revised Laws of Hawaii, so far
as governing security transactions;

(7) The law of fixtures, so far as pertinent to
the rights of secured parties claiming a
security interest in fixtures.

In consolidating all transactions intended to
create security interests in personal property and
fixtures and substituting the single term "security
interest" for the variety of descriptive labels that
has grown up at common law and the array of statutes
supplementing it, the Code eliminates, for the
purposes of the regime created by it, any practical
importance of the vexing questions as to the nature
of a particular security transaction or the location
of the title. To that extent, Jjudicial discussions as
to whether a particular transaction is a pledge or a
chattel mortgage, or a sale with a conditional resale
or a chattel mortgage, or whether the chattel mortgagee
has title or only a lien, see e.g. Spreckels v,
Macfarlane, 6 Haw. 166 (1893) George Hess v. Sam Paulo,
S. R., 38 Haw. 279, 289 (1949} have lost all relevancy.

PART |
SHORT TITLE, APPLICABILITY AND DEFINITIONS

9-101. Short Title

9-102. Policy and Scope of Article

9-103. Accounts, Contract Rights, General Intangibles
and Equipment Relating to Another Jurisdic-
tion; and Incoming Goods Already Subject to a
Security Interest

9-104. Transactions Excluded From Article

9-105. Definitions and Index of Definitions

9-106. Definitions: "“Account®”; "Contract Right";
“"General Intangibles"”

9-107. Definitions: "Purchase Money Security
Interest™

9-108. When After-Acquired Collateral Not Security
for Antecedent Debt

9-109. cClassification of Goods: “Consumer Goods";
"Equipment®; “Farm Products"; "Inventory™

9-110. sSufficiency of Description
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9-111. Applicability of Bulk Transfer Laws

9-112. Where Collateral Is Not Owned by Debtor

9-113. Security Interests Arising Under Article on
Sales

PART 2

VALIDITY OF SECURITY AGREEMENT AND
RIGHTS OF PARTIES THERETO

9-201. General Validity of Security aAgreement

8-202. Title to Collateral Immaterial

9-203. Enforceability of Security Interest; Proceeds,
Formal Requisites

9-204. Wwhen Security Interest Attaches; After-Acquired
Property; Future Advances

9-205. Use or Disposition of Collateral Without
hcocounting Permissible

9-206. Agreement Not to Assert Defenses Against
Assignee; Modification of Sales Warranties
Where Security Agreement Exists

9-207. Rights and Duties When Collateral Is in
Secured Party's Fossession

9-208. Request for Statement of Account or List of
Collateral.

PART 3

RIGHTS OF THIRD PARTIES: PERFECTED AND
UNPERFECTED SECURITY INTERESTS:
RULES OF PRIORITY

9~-301. Persons Who Take Priority Over Unperfected
Security Interests; "Lien Creditor"”

5-302. When Filing Is Redquired to Perfect Security
Interest; Security Interests to Which Filing
Provisions of This Article Do Not Apply

9-303. When Security Interest Is Perfected;
Coentinuity of Perfection

9-304. Perfection of Security Interest in Instruments,
Documents, and Goods Covered by Deocuments;
Perfection by Permissive Filing; Temporary
Perfection Without Filing or Transfer of
Possession

9-305. When Possession by Secured Party Perfects
Security Interest Without Filing
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'9-306. "Proceeds"; Secured Party's Rights on
Disposition of Collateral

§-307. Protection of Buyers of Goods

9-308. Purchase of Chattel Paper and Non-Negotiable
Instruments

9~309. Protection of Purchasers of Instruments and
Documents

9-310. Priority of Certain Liens Arising by Operation
of Law

9-311. B2alienakility of Debtor's Rights: Judicial
Process

9-312. Priorities Among Conflicting Security Interests
in the Same Collateral

9-313. Priority of Security Interests in Fixtures

9-314. Accessions '

9-315. Priority When Goods Are Commingled or
Processed

9-316. Priority Subject to Subordination

9-317. Secured Party Not Obligated on Contract of
Debtor

9-318. Defenses Against Assignee; Modification of
Contract After Notification of Assignment;
Term Prohibiting Assignment Ineffective;
Identification and Proof of Assignment

PART 4
FILING

9-40}. Place of Filing; Erronecus Filing; Removal of
Collateral

9-402. Formal Requisites of Financing Statement;
Amendments

9-403. What Constitutes Filing; Duration of Filing;
Effect of Lapsed Filing; Duties of Filing
Officer

9-404. Termination Statement

9-405. Assignment of Security Interest; Duties of
Filing Officer; Fees

9-406. Release of Collateral; Duties of Filing
Officer; Fees

9-407, Information From Filing Officer
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PART 5
DEFAULT

9-501. Default; Procedure When Security Agreement
Covers Both Real and Personal Property

9-502. Collecticn Rights of Secured Party

9-503. Secured Party's Right to Take Possession After
Default

9-504. Secured Party's Right to Dispose of Collateral
after Default; Effect of Disposition

9-505. Compulsory Disposition of Collateral; Accept-
ance of the Collateral as Discharge of
Obligation

9-506. Debtor's Right to Redeem Collateral

9-507. Secured Party's Liability for Failure to
Comply With This Part

PART }
SHORT TITLE, APPLICABILITY AND DEFINITIONS

U.Cc.C. Sec, 9-101. Explanatory Notes.

Self-explanatory.

U.C.C. Sec. 9-102. Explanatory Notes.

Subsection (1) of this section delimits the
functional and territorial scope of Article 9. In the
first place it provides that, subject to the exception
of a catalogue of particular transactiong which are
listed in section 9-104 and are excluded for a variety
of reasons, the regime of Article 9 applies: (a) To
all transactions (regardless of form) intended to
create a security interest in personal property,
whether tangible or intangible, and ir/Fixfures, and
(b} To all sales of accounts, contract rights and
chattel paper, as defined in sections 9-106 and 9-

105 (1) (b) in conjunction with sections 1-201 (11) and
9-105(1) (£).
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In the second place it specifies that it applies
to such transactions, provided that the personal
property or the fixtures which serve as "collateral"
(as defined in section 9-105(1) (c}) are "within the
jurisdiction of the state”. If the collateral is of
a tangible character this rule means, in geperal, that
the location controls without regard to pogsihle
contacts in other jurisdictions. The rule, however,
ig qualified by section 9-103 which contains special
rules relating to the applicability of Article 9 where
the collateral consists of certain types of intangibles
or mobile equipment or of property which is brought
into this state subject to a security interest which
attached in another Jjurisdiction.

Subsection (2) specifies that the rules of
Article 9 Bupergede the existing local law pertaining
to pledges, assignment for security, chattel mortgage,
conditional sale, trust receipts, factor's lien or
any other consensual security interest. Statutory
liens are not affected, except as to the matter of
priority regulated in section 9-310.

Subsection (3) renders it clear that Article 9
applies to security interests in a secured obligation
although the security for the obligation, does not
consist of personal property or fixtures to which
Article 9 applies. Thus if the hpolder of a note
secured by a real estate mortgage wishes to secure a
loan by means of such collateral, the transaction is
governed by Article 9; but in order to give the
secured party resort to the real estate mortgage,
compliance with local conveyancing and recording acts,
such as sections 196-5 and 343-23 et seq., Revised
Laws of Hawaii, is required.

Hawaii Law,
Rev., Laws Hawaii chapters 187, 196, 201a, 206, 343

The new regime of secured transactions will
require the repeal or amendment of a number of Hawailan
statutes dealing with subjects falling within the
purview of Article 9. Repeal is appropriate for
chapter 187 (accounts receivable; assignment and notice)
and chapter 206 (Uniform Trust Receipts Act).

Amenidments are in order in chapter 196 {mortgages);
chapter 343 (recording) and chapter 201A (retail
installment sales). See infra comments to section
9-203.
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U.C.C. Sec. 5-103. Explanatory Notes.

Section 2-103 states the following special rules
for the choice of law where the collateral consists
of certain types of intangibles or mobile egquipment
or inventory or of property which i1s brought inte the
state subiject to a security interest which attached
in another jurisdiction:

(1)

{(2)

{3)

{4)

In the case of sales or security transactions
relating to accounts and contract rights, the
location o¢f the office where the assignor
keeps the pertinent records 1s the determin-
ing factoxr,

In the case of sales or security transactiocns
relating to general intangibles or of security
transactions relating to equipment or inven-
tory which are normally used in more than one
jurisdiction, the location of the chief place
of business of the debtor as defined in
section 9-105(1) (£f) is the determining factor.

In the case of personal property other than
that governed by the rules summarized under
(1) and (2}, if such property is already
subject to a security interest when brought
into the state, generally speaking the law

of that jurisdiction controls where the
property was located when the security attach-
ed. The Code, however, adds certain gualifi-
cations: The law of this state applies, if
the parties contemplated that the property
would be kept here and it was bkrought here
within thirty days. Vice versa perfection

in the jurisdiction where the property was
kept before removal to this state continues
for four months. Lapse of perfection does
not take place if, within the four months,
the perfection requirements of this state

are complied with.

The rTules summarized under (2) and {3} are
inapplicakle with respect to collateral which
1z covered by a certificate of title pursuant
to a local statute to that effect, such as a
certificate of ownership pertaining to
automobiles, see sections 160-10, 156-6,
Revised Laws of Hawaii.
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U.C.C. Sec. 9-104. Explanatory Notes.

Section 9-104 contains a catalogue of exclusions
from the application of Article 9. Such exceptions
are made because

{1} The subject is governed to that extent by a
tederal statute: subsgsection (a);

(2) The property subject to the security interest
is neither personal property, nor fixtures:
subsections (b) and (3);

(3} The security interest is not of a consensual
charactexr: subsection {c};

{4) The subiject is especially sensitive to local
policies; subsection (d);

(5) The persons affected preferred to remain
outgide the Code: subsection (e}

(6) The transfers are not commercial transactions:
subsection (f);

(7) The type of collateral involved does not fit
easily within the pattern of the Code or
does not customarily serve as commercial
collateral: subsections {(g), (h), (i) ard (X].
Consequently all transfers of tort claims and
judgments in particular are outside the pale
of Article 9.

In many instances the exclusions cof section 9-
104 do no more than render specific what would cther-
wise be implied from other sections of Article 2.

U.C.C. Sec. 9-105. Explanatory Notes.

Section 9-105 contalins nine definitions of terms
which contain a clue to the correct understanding of
the rules laid down by Article 9. The definitiens are
self-explanatory.

Special attention, however, is called to the
definition of "chattel paper® which introduces a novel
term inte legal phraseology. Moreover it should be
noted that the terms "debtor” and "collateral™ are

glven & broader meaning than would be ordinarily
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implied, in order to render it c¢lear that they include
a seller of accounts, contract rights or chattel paper,
or such assets, respectively, although the transaction
relating thereto ig not for the purpose of creating a
security interest hut 0f an outright sale. The
definitions differentiate between "debtor" who is the
person owing payment or other performance of the obli-
gation secured and "account debtor"™ who is the person
obligated on an account, chattel paper, contract right
and chattel paper or general intangible.

Mote also the definition of “security agreement"
and "secured party".

“Goods"™ excludes from its scope money, documents,
instruments, accounts, chattel paper, contract rights
and general intangibles in view of special rules
applicable to the latter typeg of collateral.

In addition sectian 9-105 includes an index of
ten definitions contained in other sections of Article
9 and five definitions in other Articles, but appli-
rcable also to Article 9.

U.C.C. Sec, 9-106. Explanatory Notes.

This Article contains three impertant definitions
specifying and differentiating between the three
important terms "account', "contract right®* and
“"general intangiblev,

3

In understanding the rules employing these terms
it should be borne in mind that "tort claims", "Judg-
ments" and bank accounts are excluded from Article 9
by virtue of section 9-104,

Rev. Laws Hawaii chapter 187

The Code clarifies certain problems of interpre-—
tation which had arisen in several jurisdictions under
the definitions of "account” and "account receivahle®

contained in statutes governing the assignment of
accounts receivable, such as are found in chapter 187.
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U.Cc.C. Sec. 9-107. Explanatory Notes.

Section 9-107 contains a definition of "purchasge
money security interest"™. Such definitlon ig neéded
since an interest of that type is privileged ifi va¥ibus
respects:

{1} Priority over an interest acguired under an
after-acquired property clause {section 9-
312) ;

(2) Grace period of ten days vis-a-vis creditorsg
and transferees in bulk where filing is
required (section 9-30I1{2)};

{3} Exemption from filing requiremehts in case
of farm equipment and consumer goods (section
9-302).

Purchase money security interests may arise in
favor of: (1)} The seller, if he retains a security
interest in the collateral sold; and (2) A third party
financier, if he either advances money or ingurs &an
obligation which enables the buyer to make the purchase
or if he makes such advances to the seller, taking
back an assignment of chattel paper. Security interests
taken merely as security for or in satisfaction of a
pre—existing claim or antecedent debt do not gualify.

U.C.C. Sec. 9=-108. Explanatory Notes.

Section 9-108 states the conditions under which
security interests in after-acquired collateral shall
be deemed to be taken for new value and not as secu-
rity for an antecedent debt. The matter is primarily
of importance for the determination of whether or not
the attachment of such security interests falls within
the scope of the preference section of the Bankruptey
Act or not. According to the official comments such
determination "is largely left by the Bankruptcy act
to state law", Recent writers have questioned the
soundness of this proposition. See Gordon, The
Security Interest In Inventory Under Article 9 U.C.C.
And The Preference Problem,€2 Colum. L. Rev. 43 {1962}
(who calls the section "ludicrous” and "inartistic"),
and Friedman, The Bankruptcy Preference Challenge To
After-Acquired Property Clauses Under The Code, 108
U, Pa. L. Rev. 194 (1959} (who calls the section a
"possibly self-defeating” "special gimmick'.

281



Section 9-108 restricts the "deemed to be taken
for new value"--rule to after-acquired collateral
acgquired either in the ordinary course of the debtor's
business or under a contract of purchase made pursuant
to the security agreement within a reasocnable time
after new value is given.

The Code refrains from defining new value, but
illustrates the concept by example.

U.C.C. Sec. 9-109. E=xplanatory Notes.

Section 9-109 contains a classification of "goods"
(as defined in section 9-105(f}} into four principal
mutually exclusive categories, designated as consumer
goods, egquipment, farm products and inventory. The
clasgification is important since the Code, within the
unified structure of security interests, makes certain
differentiations in treatment predicated upon the
different character of the collateral involved.

The definitions are self-explanatery. It should
be noted that goods may change their classification as
they pass into different hands. Thus a refrigerator
is inventory in the hands of a dealer but consumer
goods when acquired by a householder; crops or live-
stock are farm products while in the hand of a person
engaged- in farming operations but become inventory,
if passing into the possession of a marketing agency
Or processor.

U.C.C. Sec. 9-110. Explanatory Notes.

Section 9-110 relaxes the standards of specificity
required in descriptions, changing decisional require-
ments developed in older cases pertaining to chattel
mortgages.

U.C.C. Sec. 9-111. Explanatory Notes.

.Section 9-111 merely reiterates the rule of
section 6-103(l}) which excludes security agreements

from the sweep of the provisions governing bulk
transfers.
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U.C.C. Sec. 9-112. Explanatory Notes.

Section 9-105(d)} defining the term "debtor”
specifies that where the obligee and the owner of the
collateral are not the same person the term “debtor®
means the owner of the collateral in any provision ~
dealing with the collateral and may include such owner
in other provisions where the context so reguires.

Section 9-112 spells out some of the rights of
an owner of the collateral who is not the debtor of
the secured party vis-a-vis the latter, provided that
the secured party knows the situation. The section
also renders it clear that subjecting one's persocnal
property and fixtures to a security interest securing
the obligation of another person does not imply
liability for the debt or for a deficiency remaining
after exhaustion of the collateral.

U.c.C. Sec. 9-113. Explanatory Notes.

The Article on sales (Article 2) provides for the
creation of certain security interests in the goods
sold either by operation of law or agreement and
regulates particular incidents of such security inter-
ests. Section 9-113 has the purpose of subjecting
such security interests to the regime of Article 9.

At the same time section 9-113 exempts security
interests arising solely under Article 2 from three
classes of provisions contained in Article 9 to the
extent that and so long as the debtor does not have
or does not lawfully obtain pessession of the goods.
The three classes of provisions rendered inapplicable
under such conditions are:

(1) The requirement of a security agreement; -

(2) The requirement of filing to perfect the
security interest;

(3) The default provisions of article 2, part 5.

It should be noted that section 9-113 applies
only to "security interests” that are "arising solely
under the Article on Sales". Whether certain rights
regulated in Article 2 may be classified as "security
interests® and whether certain such rights are to be
considered as arising solely under that Article may
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not always be an easy question, see Hogan, The Marriage
of Sales to Chattel Security in the Uniform Commercial
Code: Massachusetts Variety, 38 Boston U. L. Rev. 571
(1958), Selected Priority Pxoblems in Secured Financing
Under the Uniform Commercial Code, Note, 68 Yale L. J.
751, 757

PART 2
VALIDITY OF SECURITY AGREEMENT AND
RIGHTS OF PARTIES THERETO

U.C.C. Sec. 9-201. Explanatory Notes.

Sedtion 9-201 expresses the general principle
that,--in the absence both of any provision to the
contrary in the Code and of any prohibition in local
regulatory statutes degigned to protect the general
publie, especially consumers, against particular
abiges and nefarious practices~-, security agreements
are effegtive according to their terms between the
parties thereto as well as against third parties.

Section 9-201 refers specifically to usury laws,
gmall lpans legislation and retail installment sales
agts ag not being inconsistent as such with the
adoptiscfi ©f the Uniform Commercial Code. Nevertheless
the official notes to sections 9-102 and 9-203 ihdicate
that some changes in those acts may be needed to
"eenform" them to Article 9 and that "provisions on
filing, rights on default, etc.” therein "should be
fepealed as inconsistent with [that] Article®. The
repeals ahfd amendments necessary will be discussed
separately at Article 10.

U.C.C. Sec. 9-202. Explanatory Notes.

Bection 9-202 spells out that the location of the
title to the cellateral is not regulated by the Code
and is immaterial £or any and all incidents of a
security interest falling under Article 9.

The official comment recognizes that this issue
may still be important for purpouses of other laws,
such as revenue acts, but leaves the determinaticn
thereof to "other rules of law or the agreement of the
parties".
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U.C.C. Sec., 9-203. . Explanatory Notes.

Section 9-203(1l) provides that, unless the
collateral is in the possession of the secured party,
a security interest is enforceable against the debtor
or third parties only if the debtor has signed a
security agreement which contains a description of the
collateral (in conformity with the standards specified
in section 9-110) and, when the security interest
covers crops or oil, gas or minerals to be extracted
cr timber to be cut, of the land concerned. If the
secured party fails to insist on observance of this
minimum formal requirement, he is deprived of resort
to the collateral, except as a general creditor by
means of attachment, garnishment, execution or similar
creditors' remedy.

Section 9-203 (1) does not abrogate the established
doctrine that a bill of sale although absolute in form
may be shown, by parol evidence, to be merely a secu-
rity agreement. The rule to that effect, recognized
in Hilo Fin. & Thrift Co. v, De Costa et al., 34 Haw.
407 {1937), remains in full force.

Section 9-203(2) recognizes that existing provi-
sions of regulatory statutes covering the field of
consumer finance and specified in that subsection
remain applicable and prevail over the regime of
Article 9 in case of conflict. Failure to comply with
the applicable regulatory statute has only the effects
prescribed in such legislation.

Hawaii Law.
Rev. Laws Hawaili chapter 201A

Section 9-203 specifies that a transaction,
although subject to Article 9, may also be subject to
a statute such as the Retail Installment Sales Act
and that in a case of conflict between the provisions
of this Article and such statute, the provisions of
such statute shall control.

A special "Note" appended to the section elabo-
rates on that relation between the Code and special
consumers' protection statutes as follows:

"Such acts may provide for licensing and rate
regulation and may prescribe particular forms of
contract. Such provisions should remain in force
despite the enactment of this Article. On the
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other hand if a Retail Installment Selling Act
contains provisicns on filing, right on default,
etc., such provisions should be repealed as
inconsistent with this Article." (emphasis
added)

. The Hawaiian Retail Installment Sales Act contains
a number of provisions which conflict and overlap with
provisions of the Code governing the legality and
effect of certain clauses in the security agreement

and the rights and remedies of the secured party on
default. The question therefore arises to what extent
the Hawaiian Act should be amended or repealed in

order to be in conformity with the Code as contem-—
plated by the authors of the special Note.

U.c.C. Sec. 9-204. Explanatory Notes.

Section 9-204 is one of the key sections in the
new regime of secured transactions introduced by
Article 9. It regulates the permissible scope of
consensual security interests, both with respect to
the obligations secured thereby and the assets sub-
jected thereto, as well as the time when such interests
attach. Although generally very liberal in approach,
the section contains important limitations with respect
to crops and consumer goods.

Subsection 9-204 (1) states the general rule that a
security interest "attaches" when there is concurrence

of three essential conditions: agreement that the
interest attach, value given, and rights of the debtor
in the collateral. As long as cne of these conditions

is not met, ne security interest can attach. It should
be noted that a security interest may have "“attached®
although it is not "perfected'", because of noncompliance
with prescribed further steps. A security interest
which has attached, but is not perfected may be inferior
to the interests of third parties. The latter matter

is regulated in Article 9, part 3.

Subsection 9-204(2) states the time at which the
debtor has rights in particular types of property in
several controversial cases, viz.:

{l) Crops and issue of livestock;

(2} Fish, oil, gas or minerals, timber;

(3) contract rights;

{(4) Accounts.
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In the case of accounts, no periodic list 1s required.
A list is only necessary where the accounts transferred
need identification.

Subsections 9-204(3) and (5) permit a security
agreement to subject collateral whenever acguired to
a security interest securing all obligations specified
in the agreement, including future advances or other
value regardless of whether or not there is a commit-~
ment to give such advances or other value. The Code,
accordingly, adopts a liberal approach both with
reference to open-ended security interests and after-
acquired property clauses and thereby validates the
so-called cross-security clause under which collateral
acquired at dny time may secure advances whenever made.
Moreover, subsection 9-204 (3} in conjunction with
section 9-205, infra, validates the so-called "float-
ing charge” or lien on shifting or rotating stock.

Subsection 9-204(4) makes some very important
restrictions upon this liberal approach in case of
creps$ and consumer goods:

(1) Puture crops which become such more than one
year after the security agreement is executed,
may be subjected tc a security interest under
an after-acquired property clause only if it
is given in conjunction with a lease or a
land purchase or improvement transaction to
the purchaser, lessor, mortgagee, trustee or
beneficiary under a trust deed and if it
pertains to crops to be grown on the land
during the period of such real estate trans-
action.

(2} Consumer goods other than accessions may form
additicnal security under an after-acquired
property clause only if the debtor acquires
rights therein within ten days after the
secured party gives value.

Hawaii Law.
Rev. Laws Hawaii 196-1, 196-2, 201a-15
The regime of the Commercial Code with respect
to open-ended security, after acquired property clauses,
and liens on rotating stock will be a lesser departure

from existing law in Hawaii than in many other juris-
dictions.
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In Sumitomo v. Hawaii Nosan, 26 Haw. 515 (1922)
the Supreme Court sustained a mortgage securing "all
such sums of money...as the mortgagee may have ad-
vanced or shall hereafter advance to the said mortgagor
..." Although the Court held that an advance signified
“that the mortgagee furnished to the mortgagor money
or its equivalent upon a contract expressed or implied",
close reading of the decision shows that the Court did
not require a commitment to make advances when
requested. To the same effect is the holding in Lose
v. Davies & Co., 10 Haw. 591 (1897). 1In that case the
Court upheld a mortgage on stock in trade securing an
existing indebtedness, "and also such indebtedness, it
any, as should in the future be incurred by the
mortgagor to the mortgagee for new goods”. The Court
held "As to future advances a mortgage is good for
such advances as have been made, whether the mortgagee
was bound to make them or not, and whether there was
any limit fixed or not."

As to mortgages on shifting stock in trade the
older case law was not clear. In the early case of
Hardy v. Ruggles, 1 Haw. 250 {447} (1856} the Court
held that a mortgage covering "stock in trade now at
on hand...together with all incoming stock in trade
of every kind and character whatsoever" was ineffec-
tive, at least so far concerned incoming stock "not
purchased and paid for with the proceeds of original
stock". But in Lose v. Davies & Co., supra, the court
sub silentio seems to have abandoned this view.

&t any rate the Act of 1939 to Aauthorize Mortgages
of Revolving Stock in Trade and After-Acquired Property
and to Cover Future Advances and Imposing Limitations
and Conditions Thereon clarified and in some respects
medified the pre-existing situation.. The Act in
question validated mortgages of unplanted crops and
unborn offspring of animals as well as of stock in
trade, including additions, improvements, and purchases
or substitutions made to supply the place of any
property disposed of, and of all other after-acquired
property referred to in the mortgage. The special
reference to accounts receivable makes it clear that
such mortgage may also extend to the preceeds from the
stock~in-trade sold. Conversely the Act of 1939
restricted the priority of mortgages for future
advances against subsequent encumbrances intervening
before such advances are actually made, unless the
mortgagee is under a contractual duty to make such
advances within a limit stated in the mortgage.
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The Retail Installment Sales Act of 1961 intro-
duced a further limitation by limiting liens on after-
acgquired goods as the security for the price to
accessories, special or auxiliary equipment used in
connection with, or in substitution, in whole.or in
part, for, any of the goods sold.

As a result the Code departs from the existing
situation in the following respects:

{1) Under the Code security interests for future
advances prevail over subsequent security
dinterests (excepting purchase money security
interests under stated conditions, see
secticn 9-312), regardless of a commitment
or stated maximum, while under existing law
they prevail only to the extent that there is
a contractual duty and a stated maximum in the
mortgage.

——
%]
—

Tnder the Code the creation of security
interests in future crops is subject to
important limitations not contained in the
existing law.

{3) The Code addg restrictions on the subjection
of after-acquired consumer goods to security
interests, even where such subjection is mot
part of an installment retail sales contract.

T.C.C, Sec. 9-205. Explanatory Notes,

Section 9-205 specifies that liberty granted the
debtor to use, commingle or dispose of all or part of
the collateral (including returned or repossessed
goods or to collect or compromise accounts does not
render a security interest invalid or a fraudulent
conveyance, even where the debtor is not required to
account for the proceeds or to replace the collateral.
The last sentence of the section makes it clear that
the rule stated does not relax the regquirements of
possession where the perfection of a security interest
depends thereon.

Hawaii Law.
Section 9-205 has the purpose of abolishing the

rule of Benedict v. Ratner, 268 U. S$. 353 (1925) in
jurisdictions like New York, where reservation of




dominion by an assignor over the chose-in-action

assigned was held to render the assignment fraudulent
against creditors.

Apparently Hawaii does not follow the rule of
Benedict v. Ratner, especially in view of the broad
recognition of liens on rotating stock-in-trade. Hence
nc change in the existing law is apparent.

U.C.C. Sec. 9-206. Explanatory Notes,

Subsection 9-206(1) validates clauses whereby a
buyer, except a buyer of consumer goods, agrees that
he will not assert against an assignee any claims or
defenses which he may have against the seller. The
binding force of such waiver is restricted to assignees
who have taken the assignment for wvalue and without
knowledge of a claim or defense and does not cover
defenses which are not cut off by a negotiable
instrument.

A waiver of the above mentioned type is implied
if the buyer executes a negotiable instrument in
connection with a security agreement.

Subsection 9-206(2) makes 1t clear that sales
with the retention of a purchase money security
interest by the seller are governed by Article 2,
including any disclaimer, limitation or modificatien
of the seller's warranties.

Hawaii Law.
Rev. Laws Hawaii 201a-17

Subsection 9-206{1) provides specifically that
the prohibition of the Retail Installment Sales Act,
against waivers of claims or defensesiarising put of
retail installment sales would remain unaffected by
the adoption of the Code.

U.C.C. Sec. 9-207. Explanatory Notes.

Section 9-207 codifies the duties and rights of
the secured party prior to default by the debtor
when the collateral is in the secured party's
possession. The rules stated are in agreement with

the common law precedents mainly as developed for the
law of gledges.
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Subsection 9-207(3) renders it clear that viola-
tion by the secured party of his duty of care in the
custody and preservation of the collateral in his
possession does not entail.a forfeiture of his
secured interest but merely liability in damages.

Subsection 9-207{4) prescribes the conditions
under, and the extent to, which the secured party
may use the collateral, Except.in the case of
consumer goods, the parties may regulate the matter
in the security agreement.

U.C.C. Sec. 9-208. Explanatory Notes.

Section 9-208 provides a procedure by which a
debtor may obtain from the secured party a statement
of the amount of unpaid indebtedness as of a specified
date and, under certain conditions, of the collateral
covering the indebtedness. A procedure of this type
is needed in order to enable the debtor to supply
interested third parties, such as creditors or
prospective purchasers with reliable information
regarding the scope of outstanding security interests.
The section is largely self-explanatory.

PART 3

RIGHTS OF THIRD PARTIES; PERFECTED AND
UNPERFECTED SECURITY INTERESTS;
RULES OF PRIORITY

U.Cc.C. Sec. 9-301. Explanatory Notes.

Section 9-301 regulates the status of security
interests that have attached but are not perfected.
While such security interests are valid and enforce-
able against the debtor and third parties (section
9-201) they may be subordinate to the rights of
third parties in certain cases and under certain
conditions. Attention is called again to the fact
that Article 9 applies only to consensual security
interests (section 9-102(2)) but that the term
"security interest®™ includes the assimilated interest
of a buyer of accounts, chattel paper and contract
rights to the extent that it is subject to Article 9
{sectiong 1-20L(37), 9-102{1} {») and 9-X04(£})}.
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Section 9-301 differentiates between different types
of collateral and contains a special rule with respect
to purchase money security interests (subsection (2)).

Subsection 9-301(1}) subordinates non-perfected
security interests:

{1) In all types of collateral to the rights of
persons who would have priority even if the
security interest were perfected;

{2) In all types of collateral to the rights of
creditors who have obtained liens by judicial
process bona fide prior to the perfection
of the security interests and of certain
assimilated parties;

{3) In goods, instruments, documents and chattel
paper to the rights of transferees in bulk
and other buyers not in the ordinary course
cof business to the extent that they give
value and recelve delivery of the collateral
without knowledge of the security interest
and before it is perfected;

{4) In accounts, contract rights and general
intangibles to the rights of a transferee
to the extent that he gives wvalue without
knowledge of the security interest and,
befcre it is perfected.

Subsection (2) accords priority to the holder
of a purchase money security interest who has filed
a financing statement prier to, or within ten days
after, the collateral is received by the debtor
over the rights of a transferee in bulk or a lien
creditor which arise in the period hetween the attach-
ment of the security interest and the filing.

Subsection (3) assimilates assignees for the
benefit of creditors, receivers in equity, and
trustees in bankruptcy to lien creditors "armed with
process”. Such perscons are deermed to be bona fide,
regardless of persocnal knowledge, as long as at least
one creditor represented was without knowledge of
the security interest. The inclusion of the trustee
in bankruptcy is subject to the overriding regulation
by the Bankruptcy Act and probably ineffective, since
the Bankruptcy Act declares knowledge of all actually
existing creditors to be immaterial (Bankruptcy Act,
Section 70cC).
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U.C.C. Sec. 9-302. Explanatory Notes.

In most types of collateral security, interests
may be perfected by one of two alternative modes:
taking possession or filing a financing statement.
With respect to a few types of perscnal property,
only one or the other method is appropriate. 1In the
case of instruments, taking possession is the only
ef fective method of perfection (section 9-304).

Vice versa in the case of accounts, contract rights
and general intangibles the rights of a transferee
can be perfected only by filing, except where no
special perfection is needed in view of the casual
or isclated character of the transfer,

rart 3 of Article 9 is not couched in terms of
two principal alternatives for the method of perfec-
tion. TRather, £iling is declared to be the basic
method of perfection subject to a catalogue of
exceptions, one of which is present when the security
interest is perfected by the secured party taking
possession of enumerated types of collateral.

Subsection (1) requires filing teo perfect all
security interests except in six types of cases:

(1) Security interests in collateral of the kind
specified in section 9-305 which the secured
party has taken possession;

(2) Security interests which are temporarily
perfected for a limited period under special
rules applicable to instruments and documents
(section 9-304) or to proceeds (section 9-
306) ;

{3) Purchase money security interests in farm
equipment other than fixtures or motor
vehicles subject to licensing, if the price
of the farm eguipment is $2,500 or less;

(4) Purchase money security intereste in consumer
goods, again with the exception of motor
vehicles subject to licensing and fixtures;

(5) Assignments of accounts or copntract rights
which alone or in conjunction with other
assignments to the same assignee transfer a
significant portion of the assignor's
outstanding accounts or contract rights;



{(6) Security interests arising under the Articles
on sales or bank deposits and collections.

Subsection (3) specifies that assignhments of
perfected security interests remain perfected without
further filing against creditors of and transferees
from the original debtor. Filing may be needed to
protect the assignee against creditors of and purchasers
from the assignor.

The filing requirements are inapplicable to
gsecurity interest which are subject to a federal
recording or filing system and to security interests
in motor wehicles if the local law reguires indication
of =uch interests on a certificate of title. To that
extent the existing provisions remain in force and must
be obkserved, in order to give the security interest
perfected status. Since Hawaii has such a statute
pertaining to motor vehicles, it is recommended to
delete the words "or for a motor vehicle required to
be licensed” in subsection (1) (¢) and (4}, and to
rephrase subsection (3} as follows:

“(3) The filing provisions-of this Article do not
apply to a security interest in {R).property
subject to a statute of the United States, etc.
and (b) motor vehicles subject te chapter 196."

U.C.C. Sec. 8-303. Explanatory Notes.

Section 9-303 regulates the commencement and the
duration of the pexfection of security interests. If
the steps necessary for perfection have been taken
prior to the attachment of the security interest,
perfection coincides with attachment. Otherwise,
perfection dates from the time that all necessary
steps are completed.

If a security interest is originally perfected
in one way and subseguently in some other way without
an intermediate interval when it was unperiected, the
security interest is continuously perfected and re-
mains perfected until the effects of both methods have
lapsed.
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U.C.C. Sec. 9-304. Explanatory Notes.

Section 9-304 deals with the perfection of
security interests in instruments, documents and goods
covered by documents. The Code differentiates the
applicable rules according to whether the document
covering the goods is negotiable or nonnegotiable.

Subsection (1) prescribes that security interests
in instruments as dgfined in section 9-105(g), other
than instruments which constitute part of chattel
paper, can be perfected only by the secured party
taking possession, except in the cases where subsec-
tions (4) and (5) provide for "temporary perfection”
without this step. Security interests in chattel paper
or negotiable documents may be perfected by filing or
taking possession (sections 9-3D4 {1} and 35-305}.

Subsection (2) provides that security interests
in goods which are covered by a negotiable document,
as long as they are in the possession of the issuer
of such documents, are perfected by perfecting a
security interest in the document. Any security
interest in the goods which is perfected directly
during that period are subordinate to the security
interests perfected in the documents.

Subsection (3) takes a different approach with
respect to goods covered by a nonnegotiable document
or not covered by any document while in the possession
in the bailee. Security interests in such goods may
bhe perfected in three different ways: (1) filing a
finkncing statement, (2) issuance of the document in
the secured party's name, or (3) notification to the
bailee of the secured party's interest.

Subsections (4} and (5) provide for “temporary
perfection” during a twenty-one day period in two
special cases:

(1} A security interest in instruments and
negotiable documents is perfected for twenty-
one days from the date of attachment to the
extent that it arises for hew value given
under a written security agreement, although
there is no filing, and the instrument or
negotiable document is in the debtor's
possession.

(2) A perfected security interest in instruments,
negotiable documents, or goods not covered
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by a negotiable document in the possession

of a bailee remains perfected for twenty-one
days if the secured party releases the goods
or documents to the debtor for the purpose

of facilitating their sale or exchange orxr
hands the instruments over to him for the
purposes of sale, exchange, collection or
taking steps necessary for their preservation.
The reason for this exception is to prevent

an unnecessary cluttering up of the records.

_ After the expiration of the twenty-one day period,

in both cases, perfection depends on compliance with
the applicable rules.

U.C.C. Bec. 9-305. Explanatory Notes.

Security interests in chattels and in choses in
action that are *reified" by incorporation in a paper,
i.e., in all types of collateral except accounts
contract rights and general intangibles, may be
perfected by the secured party taking possession there-
of. 1If such collateral, except goecds covered by a
negotiable dacument, are held by a bailee, notification
to the bailee of the secured party's interest is
equivalent to the latter's taking possessian,

3

The perfection dates from the time possession is
taken without relation back and continues only so long
as possesgsion i1s retained save for the exceptional
cases of "temporary perfection" specified in section
9-304 (4) and (5).

The last sentence contains a truism: before or
after possession by the secured party, the security
interest may be perfected by other available methods.

U.C.C. Sec. 9-306. Explanatory Notes.

Section 9-306 extends the security interest on
collateral ta its proceeds and regulates the relative
prigrities between the secured party and other persons
claiming rights te such proceeds. Subsection (1)
defines proceeds; subsection (2) states the basic rule
of the extension to proceeds; subsection (3) deals
with the aspect of perfection:; subsection (4) regulates
the effect of insolvency proceedings; and subsection
(5) deals with the relative rights in proceeds con-

§1sting of accounts or chattel paper in case goods are
returned or repossessed.
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Subsection 9-306(1) defines proceeds as whatever
is received when collateral or proceeds is disposed
of, including the accounts arising from such disposi-
tion. Money, checks, etc., are "cash proceeds", all
other proceeds are "non-cash proceeds”.

Subsection 9-306(2) contains the basic rule to
the effect that, except where the Code accords pro-
tection to bona fide purchasers, a security interest
in collateral remains unaffected by an unauthorized
disposition thereof by the debtor and, in addition and
in any case, extends to and "continues" in any identi-
fiable proceeds, including collections received by the
debtor.

Subsection 9-306(3) provides that a perfected
security interest in the collateral continues as
perfected security interests for ten days and there-
after ceases to be perfected, unless either the
financing statement covering the original included
proceeds or the security interest in the proceeds is
perfected as such prior to the expiration of the ten-
day period.

Subsection 9-306(4) states special rules for the
case of insolvency for the purpose of safeguarding
the priority of the secured party over the general
creditors:

(1) Subsecticn (4), subdivision {a) to (c) specify
that a party with a perfected security in
proceeds retains the same, if the proceeds
consist of identifiable non-cash proceeds or
identifiable cash proceeds which were not
deposited in a bank account and remained
uncommingled with other money prior to the
insolvency proceedings.

(2) Subsection (4), subdivision ({(d) continues a
perfected security interest in cash and bank
accounts of the debtor, if other cash proceeds
have been commingled or deposited in a bank
account, in an amount equal to the amount of
the cash proceeds received and commingled or
deposited within the {ten days preceding the
institution of the insolvency proceedings
less the amount of cash proceeds received and
paid over to the secured party during that
period. Such security interest, in addition,
is subject to any right of setoff. Note that
subsection (4) (d) is drafted in terms of a
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perfected security interest in order to over-
come the unfavorable results of the decision
is In re Crosstown Motors, Inc., 272 F 24

224 (7 Cor. 1959), reached under the different
language of section 10 of the Uniform Trust
Receipts Act which served as model for the
proceeds section of the Code.

Subsection 9~306(5) regulates the relative priori-
ties between a transferee of accounts and chattel paper,
constituting proceeds of cellateral subject to a
security interest, and the holder of such interest in
case the goods scld are returned or repossessed:

(1)

(2)

An original security interest reattaches to
the goods if the indebtedness of the seller
secured thereby is still unpaid. If the
security interest was originally perfected
by filing and such filing is still effective
the reattaching security interest continues
with perfected status without further steps
to be taken. If the security interest was
perfected in any other manner and remained
perfected when the goods were sold, it con-
tinues as perfected security interest upen
reattaching only if the secured party takes
possession of the returned or repossessed
goods or files.

An unpaid transferee of the account or chattel
paper likewise has a security interest in the
goods. But the security interest of a trans-
feree of an account is inferior to the original
security interest and that of a transferee of
chattel paper is likewise subordinate unless
the transferee was entitled to priority under
special rules giving priority to purchasers

of chattel paper claimed as proceeds

(section 9-308, infra). In any case the
security interest in returned or repossessed
goods of a transferee of the account or
chattel paper must be perfected for protec-
tion against creditors of the seller or
purchasers of the returned or repossessed

goods.
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U.Cc.C. Sec. 9-307. Explanatory Notes.

Sections 9-307, 9-308 and 9-309 specify cases in
conditions under which purchasers of different cate-
gories of collateral may prevail over perfected and,
a portion of, unperfected security interests therein.
Section 9-307 deals with goods, section 29-308 with
chattel paper and nonnegotiable instruments, and
section 9-309 with negotiable instruments, negotiable
documents of title and securities.

Subsection 9-307(1l) deals primarily with inventory
and subsection 9-307(2) with consumer goods and certain
farm equipment.

Subsection 9-307 (1) provides that a buyer who, in
good faith and without knowledge that the sale to him
is in vielation of a security interest created by the
seller, purchases in ordinary course from a person in
the business of selling goods of that kind takes free
and clear of such security interest even though the
security interest is perfected and its existence known
to the buyer. This rule does not apply to a buyer
from a pawnbroker or of farm products from a perscn
engaged in farming operations. Thus, if a consumer
buys some item of durable consumer goods in a store
knowing that the inventory is subject to a security
interest of a bank but without knowing that the store
has no liberty of sale, he acquires the item free and
clear.

Subsection 9-307(2) provides that a buyer of
consumer goods and of farm equipment having an original
purchase price of not more than $2,500 takes free of a
perfected security interest if he buys without knowledge
of the security interest, for value and for his own
personal, family or household purposes or his own
farming operation unless prior to such purchase the
secured party has filed a financing statement covering
such goods. Hence, if A buys a used television set
from B without knowing that the set is subject to a
purchase money security interest of the department
store from which B originally procured the set, A will
acquire free and clear of the store's interest, unless
the store had filed a financing statement covering the
set although such filing is not necessary for the
perfection (section 9-302(1) (c)).
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U.C.C. Sec. 9-308. Explanatory Notes.

Section 9-308 provides that a purchaser (as defined
in section 1-201{32) and (33)) of a chattel paper or a
nennegotiable instrument may under certain conditions
obtain superior rights despite the existence of a
perfected security interest, if the perfection was
otherwise than by possession.

Section 9-30B. differentiates two situations of
nonpossessory perfected security interests in chattel
paper: (1) If the security interest in chattel paper
is perfected by filing (section 9-304(l)) or under the
rules of temporary perfection (section 9-304(4) and
(5)}), a purchaser obtains priority if he gives new
value, takes possession of the chattel paper in the
ordinary course of his business and has no knowledge
of the outstanding security interest. (2) If the
security interest in chattel paper is claimed merely
as proceeds of an inventory subject to a security
interest, a purchaser giving new value and taking
possession of it in the ordinary course of his busi-
ness obtains priority, even though he knows of the
inventory financier's security interest.

A security interest in a nonnegotiable instrument
which is perfected without possession under the rules
of temporary perfection (section 9-304(4) and (5)) will
be postponed to a purchaser who gives new value, takes
possession of it in the ordinary course of business and
is without knowledge of the outstanding security
interest,

U.C.C. Sec. 9-309. Explanatory Notes.

Section 9-309 renders it clear that negotiation
of negotiable paper (whether negotiable instruments,
negotiable documents of title or investment gecurities)
to bona fide purchasers cuts off outstanding perfected
security interests. Filing, although a method of
perfection for security intergsts in documents, does
not impart constructive notice to purchasers thereof.
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U.C.C. Sec. 9-310. Explanato{y Notes,

Section 9-310 grants common law or statutory
liens for services or materials furnished by a person
in the ordinary course of his business with respect to
goods over a perfected security interest therein unless
the governing statute provides expressly otherwise. If
the governing statute is silent, the Code supplies a
rule of construction that the lien shall have priority.

U.C.C, Sec. 9-311. Explanatory Notes.

Section 9-311 provides that the debtor's rights
in the collateral are alienable and subject to the
reach of his creditors, any stipulation in the security
agreement to the contrary not withstanding.

U.C.C. Sec. 9-312. Explanatory Notes.

Section 9-312 regulates some of the most funda-
mental and most complex aspects of the new system
introduced by Article 9. Although the heading reads
"priorities among conflicting security interests in
the same collateral", its range slightly exceeds that
indicated by the heading. The 1958 version of this
section is the product of two consecutive, rather
radical, revisions of the original 1952 form of the
text. Braucher, The Legiglative History of the
Uniform Commercial Code, 58 Colum. L. Rev. 798 (1958);
Selected Priority Problems in Secured Financing Under
the Uniform Commercial Code, Note, 68 Yale L. J. 751
{(1959). Even now the section raises baffling problems
of construction, see Selected Priority Problems in
Secured Financing Under the Uniform Commercial Code,

cit. supra.

Section 9-312 is divided into six subsections.
Subsection (1)} contains a catalogue of references to
other sections of the Code embodying rules for deter-
mining pricrities between security interests and
conflicting claims of interests, whether security
interests or other interests, in the same property.
The remaining subsections state general rules of
priority among conflicting security interests in the
same collateral.




Subsection 9-312(2) gives a special security to

a perfected new value security interest in crops based
on a current crop production loan over an earlier
perfected security interests in the crop securing
obligations which fall due more than six months before
the crops become growing crop. Knowledge of the prior
security interests by the maker of the crop production
loan has no adverse effect on his priority.

Subsections (3) and (4) establish a special regime
governing the priority between purchase money security
interests (as defined in section 9-107) and conflicting
security interests in the same collateral. The rules
vary according to whether the collateral is inventory
cr property other than inventory. The rules prescribed
in subsections (3) and (4) for the priority of purchase
money security interests are not exclusive. In cases
where such interests do not qualify for the special
priority under these subsections they still may have
priority over conflicting interests under the general
priority rules stated in subsections (5} and (6):

{1) In the case of inventory collateral, the
priority of the purchase money security
interest depends upon the fulfillment of two
requirements: (a) the purchase money security
interest must be perfected (usually by way
of filing) at the time the debtor obtains
possession of the collateral, and (b) the
holder of the security interest must have
given timely notification of his purchase
money security interest or of his expectation
of acquiring such interesat to any other secured
party whose security interest is known to the
holder of the security interest or who prior
to the filing by the holder of the security
interest had filed a financing statement
covering that inventory. The notification
must be given prior to the receipt of posses-
sion to the debtor.

(2) In the case of non-inventory collateral, the
purchase money security interest has priority
over a conflicting security interest if it
is perfected at the time the debtor receives
possession of the collateral or within ten
days thereafter. 1In other words, in the case
of non-inventory collateral, the Code dispenses
with the notification requirement and provides
for a ten days grace (relation back)} period.
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Subsections (5) and (6) contain a hierarchy of
three general rules which apply to all cases of
conflicts between security interests where the special
rules stated in subsections (1) to (4) do not control.

These three rulgg are: (1) the first-to-file rule,
(2) the first-to-perfect rule, and (3) the first-to-
attach rule. The first-to-file rule governs where

both security interests are perfected by filing. The
date of attachment in such case is immaterial. The
first-to-perfect rule applies, unless both security
interests are perfected by filing. The date of attach-
ment again has no effect or relevancy. The first—to-
attach rule applies so long as neither of the conflict-
ing security interests is perfected.

Subsection (6) specifies that for the purpose of
applying the hierarchy of the three general rules, the
original method of perfecting a continuously perfected
security interests determines the applicable rule. If
filing follows perfection by possession, the first-to-
perfect rule rather than the first-to-file rule governs
and vice versa.

U.c.C. Sec. 9-313. Explanatory Notes.

Section 9-313 governs the conflict between
security interests in goods that have become fixtures
created under the provisions of Article 9 and other
interests in such fixtures created under the rules of
local real estate law. The regime of the Code consti-
tutes in several respects an important departure from
the traditional approach and its solution has been the
object of a somewhat critical appraisal, Coogan,
Security Interests in Fixtures Under the Uniform
Commercial Code, 75 Harv. L. Rev. 1319 (1962).

Section 9-313 ‘doés not apply to building materials
incorporated into a structure and leaves it to appli-
cable local law to determine when goods become
fixtures. Finally, section 9-319 does not prevent
creation of an encumbrance extending to fixtures
pursuant to the applicable local land law.

Section 9-313 differentiates between the status
of security interests which attach before the goods
become fixtures (pre-affixation security interests)
and security interests which attach to goods after such
date (post-affixation security interests)”
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(1) Pre-affixation security interests take priority
as to the goods over all interests in the real
estate, except over three categories of such
interests enumerated in subsection (4).

(2) Post-affixation security interests are valid
against all interests in real estate acquired
subsequent to their attachment except against
the three categories listed in subsection (4).
Pre-existing interests in real estate prevail
except where the holder of such pre-existing
interests in real estate as consented in
writing to such security interest or disclaim-
ed an interest in the goods as fixtures.

Subsequent purchasers for value of any interest
in the real estate, creditors subsequently cbtaining a
lien by judicial proceedings on the real estate and
creditors with a pre-existing encumbrance of record on
the real estate to the extent that they make subseguent
advances are entitled to pricrity in any case if the
rurchase 1s made, the lien obtained or the advance
crranged, without knowledge of the security interest
and before its perfection. A purchaser of the real
estate at a foreclosure sale, other than an
encumprancer purchasing at his own foreclosure sale,
is a subsegquent purchaser for value.

A sscured party having priority over interests in
real estate may, on default, sever his collateral from
the real estate for the purpose of collecting ocut of
the ceollateral. Any encumbrancer or owner of the real
estate who is not the debtor and has not otherwise
agreed to the removal is entitled to reimbursement for
the cost of repair of any physical injury but not for
any diminution in value of the real estate caused by
the absence of the goods removed and the need for
replacement. & person entitled to reimbursement may
insist on adeguate security for the reimbursement
prior to the severance.

U.C.C. Sec. 9-314. Explanatory Notes.

Section 9~314 applies the same policy which is
adopted in the case of fixtures to the case of
accessions, i.e., gouds installed in or affixed to
other goods without losing their identity. Components
used in a manufacturing process or as structural parts
of a machine are governed by section 9-315 (Commingled
or Provessed Goods) .
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Preinstallation security interests take priority
as to the goods installed over the claims of all persons
to the whole, except for three categories of subseguent
interests enumerated in subsection (3). Post-installa-
tion security interests are valid against subsequent
interests except the three categories enumerated in
subsection (3) but invalid against prior interests in
the whole, except those held by persons who have
consented in writing to the security interest or
disclaimed an interest in the goods as part of the
whole,

The three categories of subsequent interests
enumerated in subsection (3) repeat, mutatis mutandis,
the regulation given for the case of fixtures. The
right of the secured party to remove the accessions
in case of default for the purpose of collecting out
of them is likewise parallel to that provided for in
the case-of fixtures.

U.C.C. Sec. 9-315. Explanatory Notes.

Section 9-315 governs the effect of subsequent
comminglement or processing of goods which are subject
to a perfected security interest. The section continues
the pre-existing perfected security interest in the
product or mass if either the goods lose their identity
in the product or mass or a financing statement cover-
ing the original goods cover, also the product. The
latter case and the case of accessions are mutually
exclusive. If this section results in the attachment
to the product or mass of more than one security
interest, they have equal rank and share in the ratio
that the cost of the goods to which they originally
attached bears to the cost of the teotal product or
mass.

U.C.C. Sec. 9-316. Explanatory Notes,.

Section 9-316 states the truism that a person
entitled to priority, and only such person, may
conclude subordination agreements.
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U.C.C. Sec. 9-317. Explanatory Notes.

Section 9-317 makes it clear that the existence
of a security interest or authority given to the
debtor to dispose of or use the collateral does not
create an agency relation so as to render the secured
party liable for the debtor's acts or omissions.

U.C.C. Sec. 9-318, Explanatory HNotes.

Section 9-318 regqulates the effects of an assign-
ment on the relative rights of an account debtor (i.e.,
a person cbligated on an account, chattel paper,
contract right or gemeral intangible) the assignor and
the assignee. The section applies to all sales of
accounts, contract rights or chattel paper (section
9-102(1) (b)), except the cases excluded by section
9-104, regardless of whether or not filing is reguired
for perfection (section 9-302(1} {e)).

Unless the account debtor has made an enforceable
agreement to the contrary (section 9-206}, the assignee
takes subject to any defense and claim of the debtor
against the assignor arising from the contract and any
other defense or claim of the debtor against the
assignor accruing before the debtor receives notifica-
tion of the assignment. The rule is in accord with
settled principles.

Subsection (2} permits the original parties to
make modifications of or substitutions for the con-
tract, provided they are agreed upon in good faith and
in accordance with reasonable commercial standards, as
long as the performance upon which the right to
payments is conditioned is not completed. No consent
of the assignee is regquired, but he is entitled to the
assigned payments as modified. The assignment may
provide that such modification or substitution renders
the assignor liable,

Subsection {3} regulates the conditions under
which the account debtor may make payments to the
assignor with liberating effect despite the assignment.
Such liberating effect is cut off after the debtor has
received notification identifying the rights assigned
and, if he so requests, reasonable proof of the
assignment.
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Subsection (5) outlaws anti-assignment clauses.
It constitutes a break with traditional contract
principles still recognized by the Restatement of
Contracts, but, according to the draftsmen, is in
conformity with recent decisional law and the views
of the commercial world.

PART 4
FILING

Prefatory Chbservations

Part 4 regulates the formal and administrative
aspects of filing.

It must be kept in mind that filing is needed for
perfection of a security interest except where;

(1) A different mode of perfection is available
and resorted to (sections 9-302(1) (a), 9-304
(3) and 9-305);

(2) A different method of perfection is the sole
sanctioned method (section 9-304(1), second
sentence}; or

(3) No special step is needed for perfection or
temporary perfection (section 9-302(1) (b)-

(£)).

It is important to bear in mind further that the
filing provisions of Article 9 are inapplicable to
security interests in property which either is sublject
to a federal statute which provides for national
registraticn or filing of all security interests in
such property, or governed by a local statute which
requires indication on a certificate of title of such
property {section 9-302(3) (k)).

The State of Hawaii has two statutes of this type
which must be considered:

(1) Chapter 160, Revised Laws of Hawaii, relating
to certificates of title to motor wvehicles,

and
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(2) Chapter 342, Revised Laws of Hawaii, relating
to certificates of title to reglstered land.

Certainly the filing provisions of Article 9 do
not replace or supersede section 160-10. Perfection
of a security interest in a registered motor vehicle
(be it equipment or consumer goods) will depend on
compliance with and be governed by the provisions of
that section.

On the other hand, the possible effects of Article
9, especially of section 9-313 (dealing with fixtures)
on the provisions governing voluntary and inveoluntary
dealings with registered land (chapter 342, Revised
Laws of Hawaii, especially sections 342-50, 342-51,
342-52, 342-57, 342-59, 342-60, 342-61) need some
further discussion.

It might be thought, at first blush, that the
filing provisions of the Code are not applicable at
all to security interests in fixtures affixed to
registered land, the certificate of title governed by
chapter 342 being a certificate of title requiring the
indication of all security interests in property
covered thereby within the meaning of section 9-302(b),
Alternative A. But further reflection shows that such
an approach would lead to gaps and incongruities and,
most of all, would still leave open the guestion as to
how and when a security interest in registered land
fixtures is perfected within the meaning of section
9-313(4). Of course, this problem arises only upon
the assumption that section 9-313(4) is intended to
cover fixtures even where the pertinent land is
registered land.

Pregent practice is not too helpful for the
solution. The registrar of the land court (section
342-7, Revised Laws of Hawaii), and the assistant
registrar (section 342-9, Revised Laws of Hawaii) do
not accept separate mortgages on fixtures affixed to
registered land for registration in the office of the
assistant registrar, but refer such instruments for
recording as chattel mortgage in the bureau of
conveyances. A mortgage of registered land which
expressly covers specified fixtures will be accepted
for registration in the land court, office of the
assistant registrar, but the memorandum "of the
purport of the mortgage deed® (section 342-16, Revised
Laws of Hawaii) will not specifically list the fixtures
enumerated in the mortgage. If the parties wish, they
may also record the mortgage as chattel mortgage in
the bureau of conveyancesz.

308



It seems clear that the adoption of the Code would
require a modification of the existing practice. It
is important to note that Massachusetts, from which
Commonwealth the Hawaiian Land Registration Act was
borrowed, adopted a statute in 1960 which modified the
filing provisions of the official text of the Code of
1958 and inserted a special section relating to filings
as to fixtures in order to take care of the perfection
of the security interests in fixtures, including
fintures affixed to registered land (Mass. Bcts and
Resolves 1960, chapter 379). Even so, a number of
difficulties are bound to arise; see Coogan, Security
Interests in Fixtures Under the Uniform Commercial

Code, 75 Harv. L. Rev. 1318, at 1341.

It is recommended that modifications and addi-
tional provisions feollowing the pattern of those
adopted in Massachusetts be enacted in Hawaiil, but that
certain further matters be taken care of which are not
specifically included in the Massachusetts revision.

The particular difficulties of reconciling the
system of the Code with the Land Registration Act lie
in the fact that under the Code, filing is only a
method of perfection whereas under the land registra-
tion law, veluntary transactions creating or transfer-
ring interests in registered land are operative as to
the land only upon registration (section 342-50,
Revised Laws of Hawaii). Moreover, while financing
statements under the Code are filed by presentation
of the financing statement and tender of the fee,
instruments for voluntary creation of interests in
land are not accepted for registration unless the
owner's duplicate certificate is presented at the same
time.

It is recommended:

(1) that separate present and prospective security
interests in fixtures constituting part of
the reality of registered land be capable of
being shown as separate interests in the
fixtures by appropriate memorandum on the
certificate of title and the owner's duplicate
certificate;

(2) that financing statements covering goods that
are or are to become fixtures affixed to
registered land are to be filed in the land
court, office of the assistant registrar;
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(3} that such present or prospective security
interests in fixtures are to be accepted for
registration and indexed in accordance with
the provisions of chapter 342 (including the
presentation of the owner's duplicate certifi-
cate) ;

{4) that the date of acceptance for filing
constitute filing for the purposes of perfec-
tion within the meaning of section 9-313(4)
of the Code.

U.C.C. Sec. 9-401. Explanatory Notes.

Section 9-401 regulates the proper place of
filing in order to perfect a security interest and the
effects of erroneous filing. Once the adoption of the
Uniform Commercial Code is settled in an affirmative
sense, the establishment of the proper filing system
is the most crucial determination to be made. One of
two disparate systems or a mixture thereof must be
selected: local filing or central filing. The drafts-
men of the Code offer two arrangements: one constitut-
ing a mixed system, the other prescribing primarily
unified central filing, but allocating the filing
concerning security interests in gocds which at the
time such interests attach are or are to become
fixtures, to the office where a mortgage on the real
estate affected would be filed or recorded.

In Hawail practically all filing or recording
governed by existing statutes is central filing and
is within the jurisdiction of the bureau of conveyances,
(section 343-1, Revised Laws of Hawail). The only two
registration laws which are administered by different
offices are the registered land law (chapter 342,
Revised Laws of Hawaii) and the law relating to the
registration of motor wehicles ({(chapter 160, Revised
Laws of Hawali). The first of these two exceptions
is likewise a central registration system, administered
by the land court through the land registration office
and the office of the assistant registrar. Motor
vehicle registration, on the other hand, is a local
system administered by the county treasurers (secticn
160-1, Revised Laws of Hawaii).
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In view of the existing situation, it is recom-
mended that the purely central filing system be
maintained and that all filing be made with the
registrar of conveyances in the bureau of conveyances,
except filing to perfect a security interest in goods
which at the time the security interest attaches are
or are to become fixtures pertaining to registered
land. Filing in that case is to be made in the land
court, office of the assistant registrar.

Accordingly section 9-401(1) should be enacted in
the following. form:

"(1) The proper place to file in order to perfect
a security interest is as follows:

(a) When the collateral is goods which at the
time the security interest attaches are or
are to become fixtures affixed to regis-
tered land, then in the land court, office
of the assistant registrar;

(b) In all other cases with the registrar of
conveyances, bureau of conveyances."

Subsection (2) specifies that a filing which is
made in good faith in an improper place or not in all
places required by this section is nevertheless effec-
tive with regard to any collateral as to which filing
complied with the requirements of this Article and is
alsoc effective with regard to collateral covered by
the financing statement against any person who has
knowledge of the contents of such financing statement.

This subsection would find practical application,
for example, where a financing statement covers goods
which when the security interest attaches are or are
tc become fixtures affixed in part to registered land
and in part to other land. 1In such case the proper
places of filing would be both the land court, office
of the assistant registrar and the registrar of
conveyances, bureau of conveyances.

Subsection (3) contained in the official text
should be deleted. It covers the cases where the
debtor's residence or place of business or the location
of the collateral or its use, whichever controlled the
original filing, is thereafter changed. Since in
Hawaii with a purely central filing system, none of
the factors listed controls the place of filing, the
subsection would have no practical importance.
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Subsection (4) determines the filing aspects of
changes of location between states.

U.C.C. Sec. 9-402. Explanatory Notes.

Section 9-4C2 specifies the extremely simple
formal requirements of the "financing statement” and
the effect of minor errors. The method of filing
employed is so-called "notice filing". Tt may be made
either in advance of the conclusion of a security
agreement eor of the time when the security interest
attaches as well as subsequent thereto. The Code does
not require filing of the security agreement but
considers a copy of the security agreement as satis-
-factory financing statement if it contains the
requisite information and signatures.

Subsection (1) deals with the ordinary cases.
211 that is mandatory as information is: (1) signa-
tures of both parties, (2) addresses of both parties,
and (3) a description of the types or items of the
collateral. In the cases of crops and goods which are
or are to become fixtures, the statement must also
contain a description of the real estate concerned.

In two special cases the signature of the secured
party is sufficient:

(1) Where collateral already subject to a security
interest in another jurisdiction is brought
into the state; and

(2) wWhere the security interest sought to be
prerfected is in proceeds of original collateral
in which the security was perfected.

Subsection (4) sets out a form. Massachusetts, by
amendment of 1958, made minor changes. The
Massachusetts form seems to be an improvement, except
that the deleted words “or assignor” and "or assignee®
should be restored.

Subsection [5) deals with amendments, subsection

(6) with the effects of minor errors, Both subsec-
tions are self-explanatory.
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U.C.C. Sec. 9-403. Explanatory Notes.

Section 9-403 determines what constitutes filing,
the duration of the effectiveness of filing and the
consequences of lapsed filing.

Subsection (1) states that a financing statement
is filed by presentation of the statement for filing
and tender of the filing fee or acceptance of the
statement by the filing officer. This provision is
intended to relieve the secured party of the risk that
the filing officer will not properly perform his duty.

Massachusetts and Connecticut (following the
Massachusetts example)}) have modified subsection (1)
in order to conform with the special provisions made
for filing as to fixtures. Massachusetts and
Connecticut differentiate between "filing officer"
(defined as filing officer other than a register of
deeds cor town clerk, respectively) and register of
deeds or town clerk, respectively.

In Hawaij security interests in present or
prospective fixtures are to be filed either with the
office of the registrar of conveyances, bureau of
conveyances (in the case of unregistered land} or with
the land court, office of the assistant registrar (in
the case of registered land). In the case of regis-
tered land, voluntary instruments are not accepted for
registration unless accompanied by -the owner's dupli-
cate certificate. It is recommended to leave this
requirement intact. Even in the case of security
interests in fixtures pertaining to unregistered land,
acceptance only should constitute filing. Since
notation of the time of reception in the entry book
determines the time of registration (section 342-56,
Revised Laws of Hawaii) a security interest in goods
which are or are to be fixtures affixed to registered
land are perfected as of the time of acceptance with-
out a further provision to that effect. Accordingly
section 9-403(1) should be modified to read as
follows:

"{1) Except when collateral is goods which are or
are to become fixtures, presentation for
filing of 2 financing statement and tender
of the filing fee or acceptance of the
statement by the filing officer constitutes
filing under this Article. When collateral
is goods which are or are to become fixtures
acceptance by the filing officer constitutes
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filing under this Article. When the collater-
al is goods which are or are to become
fixtures affixed to registered land the
debtor's duplicate certificate shall be pro-
duced and presented with the presentation

for filing of the financing statement or an
amendment adding such collateral.”

Subsection (2) specifies, how long a filing
remains effective. The Code differentiates two
situations: if the financing statements indicate a
maturity date of the obligation secured of five years
or less, the effectiveness of the filing continues
until the expiration of sixty days following the
maturity date. Otherwise, the filing is effective for
a perlod of five years from the date of filing. Upon
the expiration of such sixty days after the indicated
maturity date or the five-year period, as the case may
be, the effectiveness of the £iling lapses unless a
continuation statement is filed prior to the lapse.
Upon such lapse the security interest become unperfect-
ed, that is to say--despite the lack of precision of
subsection {2) in that respect--unless perfection is
continued by some available method other than filing.

Subsection (3) regulates the filing of continua-
tion statements specifying the conditions of timely
filing and the form. A continuation statement may be
filed by the secured party alone. There is no reason
why such continuation statement signed by the secured
party alone should not be effective, even where the
continuation statement relates to a security interest
in fixtures affixed to registered land. In such case
there is also no need for production and presentation
of the debtor's duplicate certificate, It is recom—
mended to insert the following sentence after the
second sentence in subsection (3):

“When the collateral is fixtures affixed to registered
land the secured party may present the continuation
statement for filing without production and presenta-
tion of the debtor!s duplicate certificate.”

The last sentence in subsection (3) provides for
removal and destruction of lapsed statements. It is
recommended to delete the sentence and regulate the
matter in a separate section (section 4-409), follow-
ing the example of Massachusetts in that respect.

Subsection (4) prescribes the method of filing and
indexing of original and continuation statements. It
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is recommended that the applicability of this subsection
be restricted to collateral cother than goods that are

or are to become fixtures and that the filing and index-
ing of statement relating to security interests in
fixtures be regulated in a separate section, numbered
9-403.1. BAccordingly subsection ({4) should read:
"Except as otherwise provided in section 9-407(1)
collateral is goods which at the time a filing officer
shall mark ete."

Subsection (5) specifies a uniform filing fee for
filing, indexing and furnishing filing data, leaving
the amount to the determination of the individual
states. Following the amount specified for the filing
of notice of assignment of accounts receivable (section
187-3(h), Revised Laws of Hawaii) and of trust receipt
financing statements {section 206-13(c), Revised Laws
of Hawaii) the amount should be $1.50. 1In view of the
special provisions for the filing fees in case of
security interests in fixtures, subsection (5) should
read: TExcept as ctherwise provided in section 2-407
(3) the fee for . . . shall be S1.50."

The contents of this section are modelled after
the Massachusetts changes contained in section 9-403
(5) and in section 9-409 as adopted there. The
language is changed to fit the local situation.

It should be noted that Massachusetts and
Connecticut have added in thelir section 9-409(1) a
particular clause relating to indexing. The Connecticut
text reads as follows:

"In particular each financing statement, security,
agreement, continuation statement and amendment shall
be indexed in the grantor index according to the name
of the debtor and if it shows the name of a record
owner of the real estate which is other than the debtor,
it shall also be indexed according to the name of such
owner. All such items shall also be indexed in the
grantee index according to the name of the secured
party. "

Adoption of a clause to that effect is not recom-
mended, as it is apt to create confusion. The secured
party will be the grantee in any case, and if the
debtor is not the owner of, and grantor of the security
interest in, the fixtures the appearance of his name
in the index as grantor would only be misleading.
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U.C.C. Sec. 9-404. Explanatory Notes.

Section 9-404 provides a procedure for noting a
discharge of the secured obligation or a termination
of a financing arrangement on the records.

In view of the proposed special provisions govern-
ing termination statements relating to security
interests in fixtures sectiong 9-404 and 9-40%7 should
be modified by:

{1) Rephrasing the third sentence in subsection
(1) to read: "Except as otherwise provided
in section 9-409 the fee for filing and
indexing such an assignment or statement
thereof shall be $1.50."

{Z2) Rephrasing subsection (2) to read: T“Except
as otherwise provided in section 9-407{(1l) and
{2) the filing officer, on presentation of
such a termination statement, must note it in
the index and shall remove etc. . "

{3) Rephrasing subsection (3) to read: "Except as
otherwise provided in section 9-407(3) the fee
for filing . . . shall be $1.50."

U.C.C. Sec. 9-405. Explanatory Notes.

) Section 9-405(1) deals with the case where the
original financing statement indicates or contains an
assignment. 1In view of the proposed special provisions
relating to goods which are or are to become fixtures,
the second and third sentence of subsecticn (1) should
be rephrased so as to read:

"On presentation to the filing officer of such financ-
ing statement the filing officer, according to the
type of collateral concerned shall process the same as
provided in section 9-403(4) or 9-407(1) and (2). The
fee for filing, indexing and furnishing filing data
for a financing statement shall be $1.50 except as is
otherwise provided in section 9-407(3)."

Sectien 9-405(2) deals with subsequent separate
statements of assignment. In view of the special
provisions relating to filings cf fixtures, the first
and the three last sentences need slight rephrasing
and should read:
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" (2) A secured party may assign of record all or a
part of his rights under a financing statement by the
filing of a separate written statement of assignment
signed by the secured party of record. Such statement
shall set forth the name of the secured party of
record and the debtor, the name and address of the
assignee, the date of filing of the financing statement
and, except as otherwise provided in section 4-407(2),
the file number and shall contain a description of the
collateral assigned . . . Except as otherwise provided
in section 4-407 (1) and (2) the filing officer, on
presentation of such a separate statement, shall mark
such separate statement with the date and hour of
filing and shall note the assignment on the index of

the financing statement. Except as otherwise provided
in section 4-407(3) the fee for filing . . . shall be
5$1.50."

A separate statement of assignment relating to a
perfected security interest need not be filed to
continue the perfected status of the securitv interest
against creditors of or transferees from the original
debtor, but filing may be necessary to perfect the
assignment against creditors of and transferee from the
assignor.

U.Cc.C. Sec. 9-406. Explanatory Notes.

Section 9-406 regulates the filing of statements
of releases. There is no requirement that releases of
collateral be filed.

Again the official text of the provisions govern-
ing the processing of and the fee for filings of
statements of releases must be modified, in view of
the special provisions relating to fixtures. Hence
the two last sentences should read:

"Except as otherwise provided in section 9-407 (1) and
(2) the filing officer etc.! Except as otherwise
provided in section 9-407(1): the fee for filing and
notlng such a statement of release shall be $1.50."
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U.C.C. Sec. 9-407. Explanatory Notes.

This section is inserted to regulate certain
matters pertaining to the processing of filings
relating to security interests in goods which are or
are to become fixtures. Such filings are properly
treated like the recording or registration of velun-
tary transactions relating to land.

[Section 9-407. Special Provisions for Processing of
Filings as to Fixtures; Fees; Combined Real Estate and
Fixture Mortgage.

(1) Filings of financing statements, security
agreements, amendments, continuation state-
ments, termination statements, statements of
assignment and statements of release comply-
ing with the requirements of section 9-402
and relating to security interests in goods
which are or are to become fixtures shall ke
processed by the filing officer in the manner
provided in chapter 343 if they concern
unregistered land and in the manner provided
in chapter 342 if they concern registered
land.

{2) In addition to the other requirements
specified in this part an amendment, continu-
ation statement, termination statement,
statement of assignment or statement of
release relating to security interests in
goods which are or are to become fixtures
must contain a reference to the book and page
of the record of the original financing
statement if it relates to unregistered land
and to its file number if it relates to
registered land. The filing officer shall
enter upon the margin of the record or regis-
tration of the original financing statement a
notation of the record or registration of any
amendment or other subsequent statement.

(3} The fee for the recording of a financing

statement (including a statement disclosing an

assignment), a security agreement or an
amendment adding new collateral relating to
goods which are or are to become fixtures
affixed to unregistered land shall be $4 and
for the recording of all other subsequent
statements listed in subsection (1} and
relating to such goods 52. The fee for the
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registration of any statement, agreement or
amendment listed in subsection (1) and relat-
ing to goods that are or are to become
fixtures affixed to registered land shall be
the amount specified in section 342-105(22).

(4) Provision for a security interest in goods
which are or are to become fixtures may be
included in a mortgage or other like instru-
ment transferring an interest in the real
estate concerned. If such instrument complies
with the requirements for a financing state-
ment specified in section 9-402, is recorded
or registered as an instrument affecting real
estate, and has the appropriate recording or
registration fee paid for it, such recording
or registering and payment of fee shall be
effective filing under this part without the
necessity of any separate filing or payment
of any separate fee under this part.)

U.C.C. Sec. 9-408. Explanatory Notes.

Subsection 9-40B(1) entitles a person filing one
of the specified statements to have the filing officer
note upon a copy of such statement the file number and
hour of filing of the original. Wwhile there is no
similar provision in any of the Uniform Acts, Hawaii
has a similar provision, relating to the filing of
instruments affecting registered land, section 342-56,
Revised Laws of Hawaii. The list in subsection (1)
appears to be incomplete. It is recommended to insert
the words "security agreement, amendment, continuation
statement" after the words "financing statement™.

Subsection (2) entitles any person to obtain from
the filing officer a certificate showing whether any
currently effective financing statement and statement
of assigrment is on file against a particular debtor
and if so, indicating the particulars, It is recommend-
ed that the text be rephrased by inserting "or owner of
fixtures"” after "a particular debtor"” in order to take
care of the situation where fixtures are subjected to
a security interest to secure a debt not owned by the
recorded or registered owner of the land. The fee for
the certificate should be a uniform fee of $2 regard-
less of which indices and bocks have to be searched by
the filing officer.
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ection (2) entitles any person to obtain a
copy igbZny fileé }inancing or statement of a§SlgnmenE.
Following a change made in Massachusetts, 1t 18 iicom
mended that the provision be expanded to cover other
statements and that the fee Vary_accordlng to the _
length of the statement. Accordingly, the last sen
tence of subsection (2) should read:

"Upon request the filing officer shall furnlsh a cogy
of any filed financing statement, secur}ty ggree?eg ;
amendment , continuation statement, termination sla e
ment, statement of assignment or statement of re easi
for a fee of $1 and, of any such statement, agreemen
or amendment consists of more than three pages, an
additional fee of fifty cents for the fourth and each

succeeding page."

U.C.C. Sec. 9-409. Explanatory Notes.

Section 2-409 is a new section not contained in
the official text of the Code. It is inserted because
a sentence covering the same subject contained in
section 2-403(3) is deleted. The proposed new section
follows a similar provision, numbered section 9-408
in the Massachusetts version of the Uniform Commercial
Code. In the recommended form an exception is made
with respect to filings relating to fixtures since
records pertaining to real property should not be
removed or destroyed. The Massachusetts section does
not contain a reservation relating to filings concern-
ing fixtures since it only applies to "filing officers®
and registers of deeds are in Massachusetts excluded
from the term filing officer.

[Section 9-409. Destruction of ©ld Records.

Except insofar as it relates to fixtures a
filing officer, unless he has notice of an action

vending in respect thereto, may remove from the files
and destroy

{(a) a lapsed financing statement, a lapsed continu-
ation statement, a statement of assignment or
release relating to either, and any index of
any of them, one year or more after lapse; and

{b} a termination statement and the index on which

is noted, one yezr or wmore after the filing
the termination statement.]
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PART 5
DEFAULT

Prefatory Observations

The rights of the secured party in the collateral
after the debtor's default are the essence of a secu-
rity transaction. It is then that the purpose of the
security, i.e., to provide the means for the satisfac-
tion of the secured party, is materialized. Tradition-
ally the steps which the secured creditor had to
follow in order to collect out of the collateral were
rather burdensome and the methods available were rather
limited. Part 5 tries to bring about a significant
liberalization of the whole process of realization out
of the collateral without disregarding needed protec-
tion of the debtor's interests.

Part 5 applies only to enforcement without resort
to judicial procedure and does not apply to the
realization of the secured claim out of fixtures by
means of foreclosure or execution sales of real estate.

U.C.C. Sec. 9-501. Explanatory Notes.

Section 9-501 deals with the general aspects of
the rights and duties of the secured party and the
debtor after default.

Subsection (1) spells out that the parties may
requlate these rights by agreement within the limits
specified in subsection (3). The subsection makes it
also clear that the rights and remedies of the secured
party under sections 9-501 to 9-507 are not exclusive
and do not bar enforcement of the security by judicial
procedure. In case of documents the secured party may
proceed with respect to either the documents or the
goods covered thereby.

Subsections (1) and (2) provide further that the
rights, remedies and duties specified in part 5 are
curmulative *o those regulated in section 9-207 for the
case where the secured party is in possession of the
collateral. In other words, section 9-207 applies
also after default, and it is immaterial whether
possession is acquired before or after default.
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Subsection (3) prohibits waivers cor modifications
of the rights of the debtor and the duties of the
secured party, except in so far as it is expressly
otherwise provided in sections 9-505(1) and 9-506, with
respect to the accounting for a surplus, the disposition
of the collateral, acceptance of the collateral as
discharge of the obligation, redemption and liability
of failure to observe the mandates of this part. The
parties may, however, agree upon the standards to be

ckserved as long as they are not manifestly unreason-
able.

Subsection (4) gives the secured party the opticn
of resorting to the procedures applicable to real estate
if the security interest covers both real and personal
property.

Subsection (5) concerns the case where the
secured party levies an execution upcn the collateral
under a judgment recovered upon the secured claim.

The lien of the levy is declared to relate back to the
date of perfection of the security interest in such
collateral, and a judicial sale, pursuant to such
executive, is stated to be a foreclosure sale within
the meaning of this section, permitting the secured
party to purchase at such sale and thereafter to hold
the collateral free and clear of any other reguirements
of Article 9,

Note that this section applies only to levies by
virtue of an execution and not by virtue of an attach-
ment and that the welation back reaches only to the
date of the perfection and not the date of the attach-
ment of the security interest. The reasons for this
limitation are not revealed. Moreover the cryptic
phrase "judicial sale, pursuant to such executive"
probably are meant to include sheriff's sales, although
they do not qualify as judicial sales in the technical
sense.

U.C.C. Sec. 9-502. Explanatory Notes.

Section 9~502 regulates the collection rights and
duties of a secured party where the collateral consists
of accounts, contract rights, chattel paper or instru-
ments. It also deals with the right to take control
of the proceeds to which the security attaches upon the
sale of the collateral.
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Subsection 9--502(1) provides that upon default, or
at an earlier date if there 1s an agreement to that
effect, the secured party is entitled to notify an
account debtor or the okligor upon an instrument to
make payment to him. Under the same conditions the
subsection entitles the secured party "to take control
of any proceeds®" to which the security interest
attaches. Unfortunately, the scope of this right to
take control is not clearly delineated. Apparently,
it enables the secured party not only to collect
directly from purchasers of the collateral but also
to demand turnover of all cash proceeds or trade-ins
in the hands of the debtor.

Subsection 9-502(2) imposes upon the secured party
the duty of proceeding in a commercially reascnable
manner in the collection if his agreement with the
debtor entitles him to a charge-back of uncollected
collateral or to other full or limited recourse against
the debtor. He may deduct his reasonable expenses of
realization from the collections. If the assignment
secures an indebtedness, the secured party must account
for any surplus and, unless otherwise agreed, is
entitled to recover a deficiency from the debtor. If
the underlying transaction is a sale, the assignee is
bound by and entitled to the fruits of his collection,
except where the parties have contracted differently.

U.C.C. Sec. 9-503. Explanatory Notes.

Except where the security agreement provides
otherwise, default entitles the secured party to take
possession of the collateral either by replevin or its
modern statutory equivalents (claim and demand, chapter
244, Revised Laws of Hawaii) or by nonjudicial steps,
if no breach of the peace is involved. The security
agreement may include a stipulation requiring the
debtor to assemble the collateral and make it available
to the secured party at a convenient place designated
by the latter. Section 9-503 authorizes the secured
party to render eguipment unusable in lieu of removihg
it and to dispose thereof on the debtor's premises if
such disposition is commercially reascnable.
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U.C.C, Sec. 9-504. Explanatory HNotes.

Section 9-504 regulates the satisfaction of the
secured indebtedness by means of a disposition of the
collateral (as distinguished from collection which is
regulated by section 9-502). The gist of this regu-
lation is to make all commercially reasonable methods
of disposition legitimate and to dispense with the
need of special agreement between the parties in order
to authorize valid methods of disposition other than
sale at public auction.

%

Subsection (1) provides that the right to dispose
of the collateral by sale, lease or otherwise accrues
upon default and may be exercised without any time
limitation, except in the cases of consumer goods
(section 9-505). The secured party may prepare or
process the collateral for purposes of disposition,
if such steps are commercially reasonable. The sub-
section specifies the order in which the proceeds of
disposition must be applied: First priority is given
to the reasonable expenses incurred in the steps needed
to effectuate the disposition, including attorneys'
fees and legal expenses if there is an agreement to
that effect. Next ranks the indebtedness to the
secured party who undertakes the disposition. Proceeds
remaining after that must be paid over to holders of
junior security interests in the collateral if a
written demand therefore is received (as defined in
section 1-201(26)) prior to the distribution. Mere
knowledge, actual or constructive, of the existence
of a junior security does.not result in a special duty
of the party making the distribution. But note that
holders of security interests in the collateral who
have filed a financing statement or are known to the
secured party are entitled to notice of the intended
disposition (subsection (3)). Any ultimate surplus
goes to the debtor or other owner of the collateral.

Subsection (2) reiterates the rules as to the
debtor's right to surplus and duty to pay a deficiency
stated in section 9-502(2). The reason for the
duplication is the fact that section 9-502 deals with
collection of collectible types of collateral and
section 9-504 with the dispesition of collateral,
whether collectible or not.

Subsection (3) puts public and private proceedings
for the disposition of collateral on equal footing.
Except where notification is inapposite because of the
perishable character or unstable value of the collateral

324



or superfluous because of a regular market price of the
commodity, “"reascnable notification™ of the particulars
of the public sale or of the time after which a
specified private digposition will take place must be
sent to the debtor and (except in the case of consumer
goods) to any other party having a security interest

in the collateral who has filed a financing statement
in the state or is known by the party making the
disposition to have such interest. Reasonable notifi-
cation implies that the party entitled thereto has
sufficient time to protect his interest by participat-
ing in the sale or other disposition if he so desires.
The secured party may buy at any public sale but may
not do so at a private sale unless the collateral has

a regular market price.

Disposition of the collateral by a secured party
after default discharges the security under which it
is made and subsequent security interests or liens.
The purchaser acquires free and clear title despite any
defects in the proceedings if

(a) in the case of a public sale, he has no
knowledge of the defects and is not guilty of
collusion, or

(b} in the case of private disposition, he acted
in good faith.

Subsection (5) governs the cases where a person
who is liable to the secured party under a guaranty,
indorsement, repurchase agreement or similar arrange-
ment for indemnification acquires the collateral by
transfer from or subrogation to the secured party.

Such a transfer or subrogation is not a sale or
disposition under Article 9, and such transferee or
subrogee has the rights and duties of the secured party.

U.c.C. Sec. 9-505. Explanatory Notes.

Section 9-505 deals with two separate items:
compulsory and prompt disposition of consumer goods
where sixty per cent of the price or the loan secured
thereby has been paid (subsection (1)} ; option to
accept collateral in satisfaction of the indebtedness
in all other cases (subsection (2)}.
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Subsection (1} specifies that in the case of
consumer goods where sixty per cent of the cash price
or of a loan secured thereby has been paid, the
secured party must dispose of them within ninety days.
Failure to do so subjects the secured party to
liability for conversion or to the special liability
imposed by section 9-501(1), third sentence. The
debtor, after default, may renocunce or modify his
rights in writing.

Except in the cases specified in section 9-505(1},
the secured party may, upon default, propose to retain
the collateral in satisfaction of the obligation. The
debtor and, except in the case of consumer goods,
other secured parties, who have filed a financing state-
ment or are known by the party wishing to retain the
collateral to have a security interest, are entitled
to a notice of such proposal. If the debtor or other
persons entitled to notification, within thirty days
from the receipt thereof, or other secured parties,
within thirty days after the taking of possession by
the secured party, object in writing to that method
of liquidation, the secured party must proceed by
disposition under section 9-304. In the absence of
any written objection the secured party may retain the
collateral in satisfaction of the obligation owed to
him.

U.C.C. Sec. 9-506, Explanatory Notes.

Section 9-506 incorporates the principle, recog-
nized by modern statutes and case law, that the debtorxr
or cother secured parties may redeem the cellateral or
any remaining part of it from the secured party even
after default as long as he has not disposed of the
collateral or any part thereof. Since section 905 (2)
permits retention of the collateral by the secured
party in discharge of the obligaticn, section 9-506
adds the provision that the redemption rights are cut
off likewise if the right to retain the property in
discharge of the obligation has become final,

Section 9-506 defines the redemption price to be
tendered: fulfillment of all obligations secured by
the collateral plus the expenses reasonably incurred
by the secured party in proceeding tc a disposition.
Reasonable attorney's fees and legal expenses must be
included to the extent provided in the agreement and
not prohibited by law.
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The debtor and other parties entitled to redeem
may waive their rights after default and by agreement
in writing. \

U.C.C. Sec. 9-507. Explanatory Notes.

Section 9-507 deals with two different matters.
Subsection (1} deals with the enforcement of the
observance of the provisions regulating the realization
of the indebtedness out of the collateral and the
liability of the secured party in case of noncompliance.
Subsecticn (2) states some tests as to what is commer-
cially reasonable.

Subsection (1) makes it clear that observance of
the rules prescribed by part 5 may be enforced by court
order. If disposition has already occurred, injured
parties whose interests must have been, or were made,
known to the secured party prior to the disposition
may recover any loss caused by the failure to comply
with the provisions protecting them. Special damages
may be recovered in the case of consumer goods, fixed
at an amount not less than either the credit service
charge plas ten per cent of the principal owed or the
time price differential plus ten per cent of the cash
price.

Subsection (3) states rules for determining whether
a particular method or time of disposition is or is not
"commercially reasonable". The approved methods are
neither fixed requirements nor exclusive in character.
This applies in particular with respect to the approval
by a bona fide creditors® committee or representative
of creditors.
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ARTICLE 10

EFFECTIVE DATE AND REPEALER

10-101. Effective Date

10-102. Specific Repealer; Provision for Transition
10-103. General Repealer

10-104. Laws Not Repealed

1962 Official Recommendations for the Amendment
of the Uniform Commercial Code.

The Permanent Editorial Board for the Uniform
Commercial Code has recommended twenty-seven amend-
ments of the 1958 0fficial Text of the Code as

follows;

Sec.

1-201.
3-105.
3-112.

3-122.
3-142.
3-504.
4-106.
4-109.
4-204.

6-103.
6-104.
6-106.

6-107.
&6-108.
7-210,
8-102.
8-107.
8-208.

8-306.
8-308.
B-313.

8-320.

Subsec. (27)

When Promise or Order Unconditional
Terms and Omissions Not Affecting
Negotiability
Accrual of Cause of Action

Acceptance Varying Draft

How Presentment Made

Separate Office of a Bank

Process of Posting

Methods of Sending and Presenting;
Sending Direct to Payor Bank

Transfers Excepted From This Article
Schedule of Property, List of Creditors
Application of the Proceeds

Subsec. 4. (Optional)

The Wotice

Auction Sales; “"Auctioneer™

Enforcement of Warehouseman's Lien
Definitions and Index of Definitions
Securities beliverable; Action for Price
Effect of Signature of Authenticating
Trustee, Registrar or Transfer Agent
Warranties on Presentment and Transfer
Indorsement, How Made; Special Indorse-
ment; Indorser Not a Guarantor; Partial
Assignment
When Delivery to the Purchaser QOccurs;
Purchaser's Broker as Holder
Transfer or Pledge within a Central
Depository System
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9-103. Accounts, Contract Rights, General
Intangibles and Equipment Relating to
Another Jurisdiction; and Incoming
Goods Already Subject to Security
Interest

9-206. BAgreement Mot to Assert Defenses Against
Assignee; Modification of Sales
Warranties Where Security Agreement
Exists

9-401. Place of Filing; Erroneous Filing;
Removal of Collateral

9-403. What Constitutes Filing; Duration of
Filing; Effect of Lapsed Filing;
Duties of Filing Officer

10-104. Laws Not Repealed

Optional Subsection

The National Conference of Commissioners on
Uniform State Laws is interested in seeing that the
Code as enacted or to be enacted will be amended in
conformity with the above recommendations so that the
Code's provisions will ke as uniform as possible.

U.C.C., Sec. 10-101. Explanatory Notes.

Although the Code provides an effective date,
midnight on December 31 following enactment, the
official comment explains that this date is merely
a suggestion. In fact, many jurisdictions that have
enacted the Code provided for a more extended period
of time between enactment and effective date.

U.C.C. Sec. 10-102. Explanatory Notes.

Following is a list of the Hawaii laws which
would be repealed by the enactment of the Code:

Chapter 172, Part IV, Revised Laws of Hawaii 1955,
The Uniform Stock Transfer Act (modified)

Chapter 187, Revised Laws of Hawaii 1955,
Accounts Receivable; Assignment and Notice

Chapter 194, Revised Laws of Hawaii 1955, The
Uniform Negotiable Instruments Act

Chapter 200, Revised Laws of Hawaii 1955, Sales
of Merchandise in Bulk

Chapter 202, Revised Laws of Hawaii 1955, The
Uniform Sales Act

Chapter 206, Revised Laws of Hawaii 1955, The
Uniform Trust Receipts Act
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Chapter 207, Revised Laws of Hawaii 1955, The
Uniform Warehouse Receipts Act

Sections 178-93 and 178-95 to 178-99, Revised
Laws of Hawaii 1955, pertaining to banks

Section 189-3, Revised Laws of Hawaii 1955,
pertaining to the Uniform Fiduciaries Act

Sections 193-4 to 193-6, Revised Laws of Hawaii
1955, pertaining to liens

Sections 343-51 and 343-52, Revised Taws of
Hawaii 1955, pertaining to chattel mortgages.

In addition to the above laws which would be
repealed by enactment of the Code, it would be neces-
sary to amend the following laws to conform to the
Code provisions:

Sections 104-21.5, 178-23.5, 178-39, 179-39.5
178-71, 178-131, 178-144, 241-1

Other existing laws specifically affected by enact-
ment of the Code are discussed and amendatory ianguage
is suggested below.

Suggested Amendments - Chapter 160, Part I, Revised
L.aws of Hawaii 1955, as amended.

Registration of Vehicles

The filing provisions of Article 9 of the Code
are not applicable to interests in motor vehicles to
the extent that they are subject teo chapter 160,
part I. Conversely, the substantive provisions of
Article 9 do apply. The Code requires filing or some
other modes of perfection to determine priorities.
Filing is specifically contemplated as a mode of
perfection of purchase money security interests in
motor vehicles required to be licensed, even when
they are consumer goods or eguipments {(sections 9-302
{c}) and (d}). BAlthough deletion of these provisions
is recommended in view of the exclusion of motor
vehicles from the filing prowvisions by virtue of
section 2-302(3) in the form recommended in this
report, complete freedom from some formal steps for
perfection is not intended. It is recommended that
chapter 160, part I, be amended in the following
respects so as to conform with the terminology and
substantive rules of the Code:

(1) to redefine legal owner so as to include any
secured party;

fad
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(2) to determine perfection as of the time of
the receipt by the treasurer either of an
application for registration and issuance of
a certificate of legal ownership teo the
holder of a security interest or of a proper-
ly endorsed certificate cof ownership.

The definition of legal owner in section 160-1
is suggested as follows:

"'Legal owner' means a person who holds the legal
title to a motor wvehicle or a security interest there-
in, as defined in U.c.C,, Article 9.™

The provision for determining perfection in
subsection 160-10(e) is suggested as follows:

"Until the treasurer has issued the new certifi-
cate of registration and certificate of ownership as
provided in subsection (d) delivery of such vehicle
shall be deemed not to have been made and title
thereto shall be deemed not to have passed and the
intended transfer shall be deemed to be incomplete.

A security interest in motor vehicles shall be
perfected within the meaning of Article 9 of the
Uniform Commercial Code at the time when the treasurer
receives either an application for registration and
the issuance of a certificate of ownership to the
holder of such interest by or on behalf of the same
or a certificate of ownership properly indorsed to
such holder.®

Suggested Amendments - Chapter 196, Revised Laws of
Hawaii 1955.

"Chapter 196
Mortgages of Real Property

Sec. 196-1. Lien of mortgages of real property;
future advances; priorities. Every transfer of an
interest in real property made as security for the
per formance of another act or subject to defeasance
upon the payment of an obligation, whether such
transfer is made in trust or otherwise, is to be
deemed a mortgage and shall create a lien only as
security for the obligation and shall not be deemed
to pass title. It may secure the repayment of past
debt, a debt incurred at the time the mortgage is
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executed or a debt incurred for advances which may

be made by the mortgagee subsecquent to the execution
of the mortgage even though the mortgagee is under no
contractual duty to make such advances. Except as is
otherwise provided in U.C.C. section 9-313 with
respect to security interests in fixtures, in any
case where the mortgagee is under no contractual duty
to make future advances the mortgagee lien, to the
extent . ., . but in the event the mortgagee is under
such contractual duty and the maximum amount is
stated in the mortgage, the lien therefor shall be
superior to that of any subsequently recorded mortgage
or other lien, except liens for taxes and for public
improvements, even though such subsequently recorded
mortgage or other security interest or lien, except
liens for taxes and for public improvements, is
recorded or perfected prior to the date upon which
any such advance or advances have been made.

Sec. 196-2. Mortgage of after-acquired real
property. JIf a mortgage so provides it may embrace
after—-acquired real property and the lien of the
mortgage attaches to such after-acquired real property
when the mortgagor acquires an interest therein to the
extent of such interest but subject to existing liens
and the lien of a purchase money mortgage given by
the mortgagor of any such after-acquired property.

The mortgage shall operate only as a contract between
the parties with respect to, and shall not create, a
lien upon real estate acquired in any manner by the
mortgagor subsequent to the execution of the mortgage
and not described therein unless and until the
mortgagor or the mortgagee at the time of or subse-
guent to . . . .

Sec., 196-2(1). On what property. If the
mortgage so provides, it may embrace after—-acquired
property referred to in the mortgage when the mortgagor
acquires an interest therein to the extent of such
interest, but subject to existing liens and the lien
of a purchase money mortgage given by the mortgagor
of any of such after-acquired property. BAny such
mortgage, except to the extent provided in this
chapter, shall be enforceable against the mortgagor,
creditors of the mortgagor, and against subsequent
purchasers, meortgagees, assignees, and transferees,
who take without valuable consideration or with notice,
actual or constructive, ewven though the mortgaged
property may have been moved to a location different
from that occupied by it at the time of the execution
of the mortgage.

333



Sec. 196-2(2). After-acquired land. The
mortgage shall operate only as a contract between
the parties with respect to, and shall not create a
lien upon real property acquired in any manner by
the mortgagor subsegquent to the execution of the
mortgage and not described therein unless and until
the mortgagor or the mortgagee at the time of or
subsequent to such acquisition executes and duly
records in the bureau of conveyances an instrument
or atfidavit containing a reference to the book and
page number where such mortgage is recorded and also
a reference to such real property sufficient to
identify and locate the real property, which reference
may be made by describing the deed or other instrument
of conveyance by which the real property was acquired
or by describing the land by metes and bounds.

Sec. 196-3. Mortgage of interests in recorded
mortgages and leases. If a mortgage embraces any
recorded mortgage or lease of real property it shall
operate only as a contract between the parties with
respect to, and shall not create a lien upon, any
such recorded mortgage or lease, unless and until a
specific reference to the mortgage or lease in the
manner contemplated by section 343-23 is contained in
an instrument or affidavit executed by the mortgagor
or mortgagee and duly recorded in the bureau of
conveyances at Honolulu.

Sec. 196-4., Use and possession of mortgaged
property. In the absence of an agreement to the
contrary, the mortgagor of real personal property
under a duly recorded mortgage shall be entitled to
the use or possession thereof until default.

Sec. 196-5. Registered land. Nothing in this
chapter shall be deemed to modify or amend the
provisions of chapter 342.*

Retail Installment Legislation and the Uniform
Commercial Code.

The scope and compass of the existing retail
installment legislation in the United States shows
considerable variations as to the type of goods and
services covered as well as to the extent of the
special regime provided. oObviously no comprehensive
discussion can be given in this report. For recent
discussions of the coverage of the various acts see

334



Note, Retail Installment Sales Legislation, 58 Colum.
L. Rev. B54 (1958); Note, Legislative Regulation of
Retail Installment Financing, 7 U.C.L.A. L. Rev. 623
(1960) ; Britton and Urich, Illinocis Retail Install-
ments Sales Act - Historical Background and Compara-
tive Legislation, 53 Northwestern L. Rev. 137 (1958);
Retail Installment Sales - Consumex Protection, 4
Villanova L. Rev. 408. sSher, The Unruh Act & Chattel
Mortgages — A Case of Legislative Oversight, 13
Stanford L. Rev. 282 (1961).

In reviewing the action of other states with
respect to a removal of possible incongruities between
the regime of the code and the provisions of the
applicable retail installment sales legislation the
following picture appears.

Illinois adopted the Uniform Commercial Code
{(Illinois Revised Statutes 1961, ch. 26), without any
conforming amendments of the Retail Installment Sales
Act of 1957 (Illinois Revised Laws 1961, ch. 121-1/2,
section 223-253).

California proposed certain conforming awmendments
of the Retail Installment Sales Law of 1959 (Cal.
Civil Code, section 1801-1812.9) in connection with
the proposed adoption of the Uniform Commercial Code
(Calif. Senate Bill No. 1093, sec. 110102, subsecs, 6
and 7). At the same time the California bill on the
Uniform Commercial Code has deleted one special
provision of the Ccode dealing with this area, viz.,
the necessity of a compulsory resale of a repossess-—
ing secured party whenever a buyer of consumer goods
has paid sixty per cent of the cash price. Calif.
Senate Bill No. 1093, section 19505, see Special
Report by the California State Bar Committee on the
Commercial Code, 37 Calif, State Bar Journal 119 at
220 (1962).

The history of the ewvents in Connecticut illus-
trates best the uncertainties and policy questions
arising in this connection. When the Uniform
Commercial Code was adopted in that state, the enact-
ing statute specifically repealed one section of the
Retail Installment Sales Financing Law {Gen. Stats.
of Connecticut, 1958 Revision, secs. 42-83 to 42-100}
viz., the section on foreclosure (sec. 42-98), Conn.
Publ. Acts 1959, P.A. No. 133, sec. 10-102(1); yet,
the repealer was repealed in turn and the section was
reinstated in the same year {Conn. Publ. Acts 1959,
P.A. No. 615, sec. 28). In addition, Connecticut
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passed a battery of amendments doctoring up the basic
concepts such as "goods" {(Conn. Publ, Acts 1959, P.A,
582, sec. 2} and "retail buyer" (Conn. Publ, Acts 1959,
P.A. 495), although a revision of these terms had

been made as late as in 1957 ({Conn. Publ. Acts 1957,
ch. 357}. Finally, in 1961 Connecticut passed another
extensive amendment for the purpose of conforming the
Retail Installment Sales Financing Law to the concept
and rules of the Commercial Code Conn. Publ. Act 1961,
P.A. 116, secs. 20-24). The coverage of the retail
installment sales legislation was extended to "consumer
goods" and "equipment" as defined by the Uniform
Commercial Code, retail installment contract was
defined as being in the nature of "a security agree-
ment” within the meaning of the Code and other
terminological changes were made for purposes of
congruity. In addition, the reinstated foreclosure
provisions were modified to be more consistent with
Article 9, part 5.

In analyzing the extent to which the Uniform
Commercial Code and the Hawall Retail Installment
Sales Act are in conflict or, at least, overlap,
attention must first be directed to the tvpe of trans-
actions regulated by the Hawaii Retail Installment
Sales Act. Without going into the exact details, it
may be pointed out that the Act applies to retail
installment sales of goods which in the hands of the
buyer are either “consumer goods" or "eguipment” within
the terminology cof the Code and that the term goods
is defined to include services whether for private or
commercial use. While the Code authorizes some
special local exceptions for buyers of consumer goods
(sec. 9-206(1})) and itself contains some special rules
governing security agreements relating to consumer
goods (sec. 9-204(4) (b)) and security interests in
consumer goods (sec. 9-505{1)) which in part pursue a
similar policy as the Retail Installment Sales Act,
the latter legislation conflicts with the Code to the
extent that it covers installment purchases made by
buyers of equipment.

The following table presents a synopsis of the
areas in which the Uniform Commercial Code and the
Retail Installment Sales Act either overlap or conflict.
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Subiect

Payment to
assignor without
notice of
assignment.

Information about
amount of unpaid
balance.

Invalidity of
add-on clauses.

Invalidity of
waliver of de-
fenses vis-a-vis
an assignee.

Rights and reme-
dies after
default.

Time of disposi-
tion after
retaking.

Retail Installment
Sales Act

Uniform
Commercial Code

Sec. 201A-9
Similar provi-
sions: overlap;
no conflict.

Sec. 201A-10
Slight differ-
ences in proce-
dure. MNo major
conflict.

Sec. 201Aa-15
(Limited to acces-
sories, special or
auxiliary equip-
ment, and substi-
tutions): Major
discrepancy with
U.c.cC.

Sec. 201a-17
(Applies to in-
stallment sales
covering purchase
of consumer goods
or equipment) :
Major discrepancy
with U.C.C.

Secs. 201A-23 to
27

(Provisions safe-
guarding the
rights of the in-
stallment buyer}.
Considerable
variations from
system of U.C.C.
Secs. 201A-23 and
24

{Secured party
must hold gocods
for ten days,
unless he mails
advance notice of
intention to re-
take): Important
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Sec. 9-318
Sec. 9-208(1)
Sec. 9-204(4) (b)

(Limited to acces-
sions and goods
acquired within
ten days in case
of consumer goods,
no limitation in
case of eguipment).

Sec. 9-206(1)
{Invalidity
applies only to
purchases of con-
sumer goods, if
local statute so
specifies).

Secs. 9-503 to
506

(Provisions safe-
guarding the
rights of the

debktor) .

Sec. 9-504
(Ssecured party
may dispose of
rollateral at

any time, provid-
ed debtor has
received
reascnaple
notice

ac-

ARTE of



Subject

Protection of
buyer who has
raid a substan-
tial peorticn of
Price:

compulsory sale

limitation on
deficiency
judgment

limitation on
private sale

Retail Installment

Uniform

Sales Act Commercial Code
difference. time of sale).
Sec. 201A-25 Sec. 9-505

{Buyer who has
paid 50 per cent
of price may
insist on sale
rather than reten-
tion in satisfac-
tion of unpaid
khalance) .

Sec. 201A-27
(Buyer who has
paid BO per cent
of price may
force secured
party to elect
between retention
of goods without
right to defi-
cieney or release
of goods and ex-—
clusive reliance
on collection of
unpaid kalance).

Sec. 201A-25

(No provisions on
method of private
sale except "rea-
sonable effort to
secure fair price™
and preservation
of records for one
year) .

{(Debtor who has
paié 60 per cent
cf price may
insist on sale
rather than reten-
tion in satisfac-
tion of unpaid
balance).

No such provision.

Sec. 9-504
(Resale must be
commercially
reasconable; no
provision for
preservation of
records) .

This report refrains from recommending any major
change in the Retail Installment Sales Act so as to
curtail its protection of retail installment buyers
of equipment or to substantially reduce its safe-
gquards against excegsive losses on default.



It is recommended:

(1) to amend the Retail Installment Sales Act
s0 as to

(2)

(a)

(b)

(d)

harmonize the definition of "retail
installment contract”" with the terminol-
ogy of the Ccde;

adjust the provision specifying formal
requirements so as to not fall short of
the requirements of the Code;

restrict the right to compulsory resale
to buyers wheo have paid sixty per cent
cf the price rather than fifty per cent;
and

add a requirement in sec., 201A-25 which
incorporates the standards of the Code
in the choice of the methods of disposi-
tion.

to modify the provisions of the Code by

(a)

(h)

{c)

adding in sec. 9-204(4) a subsection (c¢)
reading:

"{c) to the extent that such clause
contravenes the provisions regulat-
ing retail installment sales."

changing the savings clause in sec. 9-206
so as to read:

"Subject to any statute which establishes
a different rule for retail buyers or
any decision which establishes a differ-
ent rule for buyers of consumer goods.®

adding in sec. 9-501(2):
"Subject to the special provisions

governing retail installment sales,
after default.”
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suggested Amendments - Chaptef 201A, Revised Laws of
Hawaii 1955, as Amended.

Sec. 201A-1, par. 7 as follows:

"'Retail installment contract' or ‘contract'
means any agreement to pay the purchase price or
monies advanced in payment of the purchase price, of
gocds,; by payment thereof in two or more installments
over a period of time, whether or not such contract
contains a provision by which a purchase money secu-
rity interest is taken or retained. This term
includes but i1s not limited to a security agreement
and a contract for the bailment or leasing of goods
by which the bailee or lessee contracts to pay as
compensation a sum Substantially equivalent to or in
excess of its value and by which it is agreed that
the bailee or lessee is bound to become, or has the
option of becoming the owner of the gocds upon full
compliance with the terms of the contract."

Sec. 201A-2(b), par. 2 as follows:

"The contract shall contain the names of the
parties and their respective places of business or
residence. Either the contract, or the sales slip
or other written statement or evidence of the purchase
required to be furnished to the buyer under this
section, shall contain a description of the goods,
including make, model and identification number or
marks, if any. If the contract contains or is
coupled with a security agreement the requirements of
U.C.C., section 9-203 must be likewise ohserved.”

Sec. 201A-25, second sentence as follows:
"subject, however, to the requirements of U.C.C.
section 9-504(3) and the requirements and conditions
of this section.”

Sec. 201A-25, first sentence as follows:

Change fifty per cent to sixty per cent.
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Suggested Amendments - Chapter 233, Revised Laws of
Hawaii 1955.

Sec. 233-9{c) as follows:

"A security or any share or any interest
evidenced thereby shall be attached in the same manner
as is provided for the levy of an execution thereon.”

Sec. 233-12 as follows:

"sec. 233-12. Examination of defendant, where
no property known: order requiring delivery of
property for purposes of levy. Whenever it appears
by the affidavit of the plaintiff or by the return
of the attachment that no property is known to the
plaintiff or officer on which the attachment <an be
executed, or not enough to satisfy the plaintiff's
claim, the defendant may be required by the court or
judge to attend before it or him and give information
on oath respecting the same.

If it appears that the defendant or other person,
having no security interest, lien or right of reten-
tion therein which entitles him to possession, has
possession of chattels, securities or other negotiable
instruments which must be attached by seizure, the
court or judge, upon application by the plaintiff or
officer executing the writ, may summarily direct such
defendant or other person to produce and deliver them
to the officer for the purpose of attachment."

Sec. 233-46 as follows:

"Sec. 233-46. Levv on and execution sale of
investment securities: garnishment the probper proce-
dure when the security is subiject to right of
possession of third party, levy and sale if security
is surrendered or claimed to be lost, destroved or
wrongfully taken.

{2a) A security or any share or other interest
evidenced thereby which is outstanding and not in the
possession of a third party who has a security
interest, lien or right of retention therein which
entitles him to possession shall be levied upon under
a writ of execution by being actually seized by the
officer executing the writ.

At any time after the issuance of the writ, upon
application of the judgment creditor or the officer
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executing the writ and upon due notice to the
defendant or other person having possession of the
security without being entitled thereto under a
security interest, lien or right of reténtion, the
court or judge may summarily direct the defendant or
such other person so having possession of the security
to produce the same and deliver it to the officer for
the purpose of levy and sale. The security so levied
upon shall be advertised for sale and sold in the
manner provided in section 233-42. After the sale
the levying officer shall deliver to the purchaser the
security endorsed or assigned by him as the agent of
the judgment debtor, which delivery and endorsement
or assignment shall entitle the purchaser to all the
right, title and interest of the Jjudgment debtor in
the security and to registration of the transfer as
provided in U.C.C. Article 8. This subsection shall
apply to any security which is either within the
State or which is in the possession of an owner or
other person subject to the jurisdiction of this
State.

(b) A security or any share or other interest
evidenced thereby which is outstanding and in the
possession of a person who is entitled to such posses-
sion under a security interest or lien or other right
of retention therein shall be reached by garnishment
as provided in chapter 237.

{c} A security which has been surrendered to
the issuer or which is claimed by the debtor to have
been lost, destroyed or wrongfully taken shall be
levied upon by notifying the president, secretary,
treasurer or managing agent of the issuer or authen-
ticating trustee, transfer agent, registrar or other
such agent that such security has been levied upon.
Service of such notice shall operate as a prohibition
of the registration of a transfer of such security,
pending sale upon such execution, to any one except
a person who 1s entitled to registration of such
transfer under Article 8.

{d) The sale of a security levied upon pursuant
to the preceding subsection shall be made in the
manner provided in section 233-42. The officer shall
issue a certificate of transfer to the purchaser
stating that the security sold is surrendered to the
issuer or is claimed by the debtor to have been lost,
destroyed or wrongfully taken. The transfer shall
vest in the purchaser all rights and remedies which
the judgment debtor had in the surrendered security
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or in such security which is claimed to have been
lost, destroyed or wrongfully taken."”

Suggested Amendments — Chapter 237, Revised Laws of
Hawaii 1955, as Amended.

Sec. 237-1 as follows:

"Sec. 237-1. Garnishee process: "garnishee
fund".

(a} Before judgment. When any goods or effects
of a debtor are concealed in the hands of an attorney,
agent, factor, or trustee {in this chapter jointly
and severally included in the term "garnishee") so
that they cannot be found to be attached or levied
upon, or when any goods or effects of a debtor are in
the possession of another person (also included under
the term "garnishee®} under a claim of a security
interest, lien or right of retention therein, or when
any debt is due from any person (also included under
the term "garnishee"} to a debtor, or when any person
has in his possession for safekeeping any moneys of
the debtor, any creditor may bring his action against
a debtor and in his petition for process, or by sub-
sequent ex parte motion and amendment of the complaint
at any time before Jjudgment, may request the court
to insert in the process a direction to the officer
serving the same to leave a true and attested copy
thereof with the garnishee to appear personally upon
the day or term appointed in the process for hearing
the action or at any other time appointed by the court
and then and there on ocath to answer all of the follow-
ing inguiries herein inclusively referred to ag the
“disclusure®: (1) whether he has, or at the time the
copy was served on him had, any of the goods or
effects of the defendant in his hand, and if so the
nature, amount and value thereof; and (2} whether he
holds or at the time of the service held such goods
or effects under a claim of a security interest, lien
or right of retention therein to secure the payment
of a debt or performance of another obligation, and,
if so, the amount or nature thereof; or (3) . . . .
or (4 . . . . .

From the time of leaving such copy, the garnishee
shall secure in his hands to pay such judgment as the
plaintiff shall recover in the action, the following
property or choses (1) all the goods and effects of
the defendant then in the hands of the garnishee and
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not held under a claim of a security interest, lien
or right of retention; (2) any surplus owed to the
debtor, from the disposition of any goods or effects
held by the garnishee under the claim of a security
interest, lien or right of retention therein:; (3) . .
. . .0 (4) . . . . ."

Sec. 237-2 as follows:

"Sec. 237-2. Garnishee, rights, duties. The
plaintiff on praying out execution shall be entitled
to have included in such execution an order directing
the officer serving the same to make demand of the
garnishee for the goods and effects of the defendant
secured in his hands not held under a security
interest, lien or right of retention or, if held
under a security interest, lien or right of retention
to secure payment of a debt then to make such demand,
upon payment by the judgment credtor of such debt and
all other debts which are secured by a perfected
gecurity interest in or lien on such gocds and effects
acquired prior to the time of the service of the
garnishee service. Upon such demand the garnishee
shall expose the same to be taken on execution and
when appropriate to indorse or assign the certificates
to the sheriff as agent of the execution debtor. The
order may direct the officer alsoc to make demand of
the garnishee for the debt, surplus or wages secured
in his hands or the moneys held by him for safekeeping.
. - . If the garnishee has in any manner wrongfully
disposed of such goods and effects or does not expose
and subject the same to be taken on exXecution as
demanded, or if the garnishee does not pay to the
officer, when demanded, such debt, surplus, wages or
moneys held for safekeeping, the garnishee shall be
liable to satisfy such judgment out of his own estate,
as his own proper debt, if such goods or effects, or
debt, surplus, wages or money held for safekeeping
be of sufficient value or amount, and if not . . . .

Sec. 237-8 as follows:

"Sec. 237-8 Execution when. If the garnishee
fails to appear . . . or having appeared he refuses
to disclose upon oath whether he has or at the time
of the service had goods or effects of the defendant
in his hands, and their nature and value and whether
he holds or at the time of the service held such goods
or effects under a claim of a security interest, lien
or right of retention and the amount of the debt or

the nature of the obligation secured therenpy or
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whether a debt is due from him . . . provided that if
it appears that the goods and effects, if not held.
under a security interest, lien or right of retention,
are of less value, and, if so held, the surplus to
whicn the debtor is entitled, and the debt and che
moneys in safekeeping are of less amount than the
judgment recovered against the debtor, judgment shall
be rendered . . . and if it appears that the garnishee
has no goods or effect of such debtor in his hands,
not held under a security interest, lien or right of
redemption or, if so held, does or will not owe any
surplus to such debtor or is not indebted to him, or
has no moneys in his possession for safekeeping then

. . . . However, if he appears and on oath discloses
fully whether he has in his hands goods or effects of
the defendant . . .7

Sec. 237-10 as follows:

"Sec. 237-10. surplus or debts payable in future.
If from the disclosure made on oath by the garnishee
it appears that upon disposal of goods or effects of
the defendant held under a security interest, lien or
right of retention, he owes the surplus if any to the
defendant or that he is indebted to the defendant . .
. . then such judgment . . . shall constitute a lien
upon the okligation to pay such surplus or the debt
until and at the time it becomes due and payable."

Suggested Amendment - Section 343-23., Revised Laws
of Hawaii 1955,

"Sec. 343-23, Identification of assignments, etc.,
of mortgages and leases by reference to registration
of original, It shall not be lawful for the regis-
trar to recocrd any assignment, extension or release
of mortgage or real property, or a certificate of
entry for the purpose of foreclosure under mortgage,
or an affidavit of foreclusure under a power contain-
ed in any mortgage, or an affidavit of entry, or an
execution, order or decree, for possession of the
premises covered by any mortgage, or an assignment,
extension or cancellation of lease, unless the same
contains a reference to the book and page of the
registration of the original mortgage or lease, as
the case may be. No amendment, continuation state-
ment, termination statement, statement of assignment,
or statement of release relating to security interests
in goods which are or are to become fixtures shall be
filed unless it complies with the requirements of
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U.,C.C. 9-407(2). This gection shall not apply teo any
document mentioned herein executed prior to April 13,
1915; and this section shall not apply to any docu-
ment mentioned herein which refers to an unrecorded
mortgage or lease, 1f such fact be recited therein.*”

U.c.C. Secs. 10-103 and 10-104.

These sections of the Code are self-explanatory.

Miss Nancy Takeil prepared the manuscript for printing.
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