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Uniform state legislation has been an ideal and 
goal of American jurisprudence for over half a century 
and substantial progress has been made in 'che prepa- 
ration and enactment of such legislation in a number 
of areas. By far the most ambitious and comprehensive 
draft of a proposed uniform law is the Uniform 
commercial Code, which is the subject of this report. 
The Code has been adopted by eighteen states and is 
under consideration in many of the others. 

This study of the provisions of the Uniform 
Commercial Code is designed to give an over-all analy- 
sis of the provisions of the Code and their potential 
effect upon the existing laws of the State of Hawaii. 
It includes explanatory notes on each section of the 
code and references to the provisions of the Revised 
Laws of Hawaii 1955 which would be affected by the 
enactment of the code in the State of Hawaii. 

The explanatory notes are designed to highlight 
the significant points included in each of the Uniform 
Commercial Code sections, point out certain matters of 
doubt, suggest preferred or alternative interpretations, 
and recommend a few technical improvements. The 
references to existing Hawaii law, both statutory and 
decisional, are designed to place emphasis on those 
areas where the impact of the Code would constitute a 
significant departure from the existing law. 

It may be well to emphasize that the purpose of 
this study is to gather tagether in canvenient form 
pertinent data to assist the members of the state 
legislature,,particularly the respective judiciary 
comnlittees, in their consideration of the code. 

Drafts of the explanatory notes pertaining to each 
of the Articles of the Code were prepared by the 
Bureau. Upon completion, the drafts were reviewed by 
members of the Hawaii bar through arrangements made by 
the Commission to promote Uniform Legislation. 
Attorneys in the following law firms participated in 
the review process: 



Stephenson, Ashford & Wriston 
Pratt, Moore, Bortz & Vitousek 
Heen, Kai & Dodge 
Anderson, Wrenn & Jenks 
Smith, Wild., Beebe & Cades 
Marumoto & Marumoto 
Yamayuchi & Tanaka 
Henshaw, Conroy & Hamilton 

The comments and suggestions of the reviewers 
were studied by the Bureau staff, and revisions were 
made to the draft in a number of places. By necessity, 
the Bureau staff exercised its own judgment as to the 
content and form of this publication and assumes the 
responsibility for its decisions. 

The Bureau acknowledges with appreciation the 
cooperation of the members of the Commission--Clinton 
R. Ashford, E. J. Botts, J. Russell Cades, Harold W. 
Nickelsen and Ralph T. Yamaguchi and of the members 
of the bar who assisted in the review process. 

John E. Parks, 111, a University of California 
law student, assisted in preparation of portions of 
the study. Mrs. Patricia K. Putman of the Bureau 
staff served as project coordinator. 

Tom Dine 11 
Director 
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The Uniform Commercial Code is the result of 
years of research and study of the legal problems in 
the field of commercial transactions. It is the 
product of the joint efforts of the American Law 
Institute and the National Conference of Commissioners 
on Uniform State Laws, and is offered to the states as 
a means of accomplishing greater uniformity and 
certainty in the area of commercial law.* During the 
course of its preparation, it has been scrutinized by 
lawyers, judges, professors and businessmen who are 
interested in various aspects of its subject matter. 

The history of the Uniform Commercial code is the 
history of uniform legislation in the United States. 
Beginning in 1896, when the Negotiable Instruments Law 
was promulgated and subsequently adopted by all the 
48 states and the then Territory of Hawaii, a series 

*The membership of the American Law Institute, 
which was organized in 1923, consists of the Unite3 
States Supreme Court justices, the senior judges of 
the United States Circuit Courts of Appeal, justices 
of the highest courts of the various states, the 
president an6 members of the executive committee of 
the American Bar Association, the president of the 
National Conference of Commissioners on Uniform State 
Laws, the presidents of the state bar associations, 
deans of members of the Association of American Law 
Schools, and certain other members of which 750 are 
elected. 

The purpose of the Institute is to improve the 
law. To achieve this purpose, in the intervening 
years, it has prepared an orderly and careful state- 
ment--published in book form--of the general common 
law of the United States, which is called Tht. 
Restatement of the Law. These volumes are the result 
of a careful analysis of the subject, along with an 
examination of the pertinent cases, which are then 
restated with illustrations and comments. The . 
Institute has published volumes covering the Law of 
Agency, Conflicts of Laws, Contracts, Judgments, 



of o t h e r  uniform s t a t e  laws dea l ing  with cormexcia1 
t r a n s a c t i o n s  were promulgated and, with one o r  two 
excep t ions ,  adopted by most of t h e  s t a t e s .  These laws 
inc lude  t h e  Uniform S a l e s  Act, Warehouse Receipts Act, 
s tock  Transfer  Act (modif ied) ,  B i l l s  of Lading Act, 
Condi t iona l  S a l e s  Act (modif ied) ,and Trus t  Receipts 
Act. Hawaii has  enacted a l l  of t hese  uniform laws 
with t h e  except ion  of t h e  B i l l s  of Lading Act; i n  1961 
t h e  Condi t iona l  Sa le s  Act (modified) was replaced by 
t h e  R e t a i l  In s t a l lmen t  Sa le s  Act. 

s i n c e  t h e  promulgation of  t h e  foregoing uniform 
laws, a  number of sugges t ions  had been made t o  amend 
c e r t a i n  of  t h e  Acts t o  b r ing  them up t o  d a t e ,  and much 
work was done t o  t h a t  end. As amendments and r ev i s ions  
were made t o  t h e  va r ious  Acts, however, it became more 
and more apparent  t h a t  a  comprehensive r e v i s i o n  in- 
volving a l l  o f  t h e  uniform laws d e a l i n g  with commercial 
t r a n s a c t i o n s  was c a l l e d  f o r .  

Af t e r  ex tens ive  exp lo ra t ions  beginning i n  1940 of 
t h e  comprehensive p r o j e c t  t o  be j o i n t l y  undertaken by 
t h e  two sponsoring agencies ,  t h e  p r o j e c t  o f f i c i a l l y  
g o t  under way on January 1, 1945. An e d i t o r i a l  board 
of f i v e  members under t h e  chairmanship of Judge Herbert  
F.  Goodrich was appointed t o  superv ise  t h e  p repa ra t ion  

Proper ty ,  R e s t i t u t i o n ,  Secur i ty ,  T o r t s ,  and Trus ts .  

The Nat ional  Conference of Commissioners on 
Uniform S t a t e  Laws f i r s t  met i n  1892. I t s  purpose i s  
t o  promote uni formi ty  i n  s t a t e  laws on a l l  s u b j e c t s  
where uni formi ty  i s  d e s i r a b l e  and p r a c t i c a b l e .  

The Commissioners, who a r e  appointed t o  serve  f o r  
t e r m s  of  approximately t h r e e  y e a r s ,  a r e  lawyers,  ludges,  
and law school  t eache r s  who meet a  few days before  t h e  
American Bar Assoc ia t ion ' s  annual convention. Pro- 
p o s a l s  of  s u b l e c t s  f o r  l e g i s l a t i o n  a r e  presented  t o  
them f o r  consideraJion and these  a r e  r e f e r r e d  t o  a  
committee wh ich / inves t iga t e s  the  d e s i r a b i l i t y  of 
d r a f t i n g  a  uniform law on t h e  sub jec t .  I f  t h e  d e c i s i m  
i s  f avorab le ,  an expe r t  draftsman i s  then  i n s t r u c t e d  
t o  d r a f t  t h e  a c t .  The t e n t a t i v e  d r a f t  i s  discussed,  
s e c t i o n  b y  s e c t i o n ,  a t  subsequent meetings, and 
c o r r e c t i o n s  a r e  made u n t i l  a  f i n a l  d r a f t  i s  approved. 
Then, t h e  resu l t - - the  uniform ac t - - i s  recommended f o r  
g e n e r a l  adoption by t h e  var ious  s t a t e s  through t h e i r  
l e g i s l a t i v e  processes .  



of t h e  code,  and subcommittees were appointed t o  work 
on each of  t h e  A r t i c l e s .  I n  May, 1949 an in t eg ra t ed  
d r a f t  of n ine  a r t i c l e s  w i t h ' n o t e s  and comments was 
ready f o r  f u r t h e r  review, and during t h e  summer of 
1950 an enlarged e d i t o r i a l  board of  s ix t een  members 
was organized by t h e  sponsors .  In  1951 t h e  d r a f t  of 
t h e  Uniform Commercial Code was approved by the  two 
sponsoring organiza t ions  and by t h e  House of Delegates 
of t h e  7merican Bar Associat ion.  

Af te r  another year  of e d i t o r i a l  work, wr i t i ng  of 
comments and p r i n t i n g ,  t h e  f u l l  t e x t  of t h e  Code 
toge the r  with comments became ava i l ab le  i n  1952. I n  
1952 and 1953, t h e  Code was introduced i n  a  number of  
s t a t e  l e g i s l a t u r e s .  

I n  Apr i l ,  1953 Pennsylvania was t h e  f i r s t  s t a t e  
t o  e n a c t  t h e  Uniform Commercial Code i n t o  law, and it  
became e f f e c t i v e  i n  t h a t  s t a t e  on J u l y  1, 1954. In  
1953 t h e  s t a t e  l e g i s l a t u r e s  of New York and 
Massachusetts both r e f e r r e d  t h e  Code fo r  f u r t h e r  s tudy.  
I n  1954 t h e  Massachusetts r eces s  commission recommended 
adopt ion of t h e  Code. The New York Law Revision 
Commission, t o  which t h e  New York S t a t e  Legis la ture  had 
r e f e r r e d  t h e  Code, undertook an ex tens ive  s tudy l a s t i n g  
f o r  t h r e e  years  and involving t h e  expenditure of  
$300,000; it rendered i t s  r e p o r t  i n  1956, toge ther  with 
a  s e r i e s  of  recommendations. 

I n  t h e  meantime, i n  1954 the  e d i t o r i a l  board and 
t h e  subcommittees were r eac t iva t ed  by t h e  sponsoring 
agencies .  These groups reviewed a l l  suggest ions,  
c r i t i c i s m s , a n d  recommendations, including those  o f f e r -  
ed b y  t h e  New York Law Revision Commission, and i n  
November, 1956 completed a  rev ised  t e x t  of t h e  s t a t u t e .  
The subcommittees a l s o  prepared rev ised  o f f i c i a l  
comments i n  1956, and e a r l y  i n  1958 an e d i t i o n  contain- 
i ng  a  complete, rev ised  t e x t  and comments was publ ished.  
This  p u b l i c a t i o n ,  containing 713 pages and bound i n  a  
red  paper  cover ,  i s  r e f e r r e d  t o  a s  t h e  1958 O f f i c i a l  
Text and c o n s t i t u t e s  t h e  b a s i c  re ference  work on the  
Uniform Commercial Code. 

I n  September, 1957 Massachusetts became t h e  
second s t a t e  t o  adopt t h e  Code, followed c l o s e l y  by 
Kentucky i n  March, 1958. Pennsylvania adopted amend- 
ments t o  incorpora te  changes proposed i n  t h e  1958 
O f f i c i a l  Text. A s  of t h i s  wr i t i ng  (March, 1963) 
e ighteen  s t a t e s  have enacted t h e  Uniform Commercial 
Code. These s t a t e s  a r e  l i s t e d  below, together  with 
t h e  e f f e c t i v e  d a t e s  of t h e  Code i n  those s t a t e s :  



State Effective Date 

Massachusetts 
Kentucky 
Connecticut 
New Hampshire 
Rhode Island 
Wyoming 
Arkansas 
New Mexico 
Ohio 
Oregon 
Oklahoma 
Illinois 
New Jersey 
Georgia 
Alaska 
New York 
Michigan 

Original version - 
July 1, 1954 

1958 Official Text - 
January 1, 1960 

October 1, 1958 
July 1, 1960 
October 1, 1961 
July 1, 1961 
January 2, 1962 
January 1, 1962 
January 1, 1962 
January 1, 1962 
July 1, 1962 
September 1, 1963 
December 31, 1962 
July 2, 1962 
January 1, 1963 
April 1, 1963 
Decerrber 31, 1962 
September 30, 1964 
January 1, 1964 

The significance of the enactment of the Code by 
the above eighteen states, particularly with the 
actions of the New York and Michigan state legislatures 
in 1962, is that the establishment of the Uniform 
Commercial Code as the fundamental law of commercial 
transactions in the United States is now assured, and 
the adoption of the Code by most, if not all, of the 
states is largely a matter of time. This observation 
is based on several considerations. 

The total population of the eighteen adopting 
states is 85 million people, or roughly one-half of 
the 180 million people of the United States, according 
to the 1960 census. With the exceptions of California 
and Texas, all the large states with over 5,000,000 
people are included. These states also include all 
of the important manufacturing and commercial states 
of the northeast and most of those in the midwest. 
Because of the above factors, most businessmen and 
lawyers will need to become familiar with the provi- 
sions of the Uniform Commercial Code whether their 
states adopt the Code or not. The house counsels of 
many manufacturing concerns in the Code states are 
redrafting their sales contracts with the provisions 
of the Uniform Commercial Code in mind. In many 
instances, the fine print will include a statement 
that the law of the state of the manufacturer will 



apply  t o  t h e  c o n t r a c t .  Accordingly, businessmen and 
lawyers having t r a n s a c t i o n s  wi th  concerns i n  Code 
s t a t e s  w i l l  wish t o  become f a m i l i a r  with t h e  provis ions  
of  t h e  code. 

A s  s e t  f o r t h  i n  t h e  1958 O f f i c i a l  Text and a s  
adopted by t h e  e ighteen  s t a t e s  l i s t e d  above, t h e  
uniform Commercial Code con ta ins  t e n  a r t i c l e s ,  two of 
which d e a l  with genera l  ma t t e r s ,  and e i g h t  of which 
each d e a l  with one of  t h e  a r e a s  of commercial t r ans -  
a c t i o n s .  These a r t i c l e s  a r e :  

A r t i c l e  
A r t i c l e  
A r t i c l e  
A r t i c l e  
A r t i c l e  
A r t i c l e  
A r t i c l e  

A r t i c l e  
A r t i c l e  
A r t i c l e  I 

1. General Provis ions  
2 .  Sa les  
3 .  Commercial Paper 
4 .  Bank Deposi ts  and Co l l ec t ions  
5 .  L e t t e r s  of C r e d i t  
6 .  Bulk Transfers  
7 .  Warehouse Rece ip ts ,  B i l l s  of Lading 

and Other Documents of T i t l e  
8 .  Investment S e c u r i t i e s  
9 .  Secured Transact ions 

LO. E f f e c t i v e  Date and Repealer 

This  r e p o r t  t a k e s  each of  t h e s e  A r t i c l e s  i n  
sequence and exp la ins  t h e i r  import and impact on Hawaii 
law. A t  t h e  beginning of each A r t i c l e  t h e r e  i s  a  
gene ra l  explana t ion  of  t h e  con ten t  of t h e  A r t i c l e  and 
a  r e fe rence  t o  t h e  p r i o r  uniform l e g i s l a t i o n  which 
t h a t  p a r t i c u l a r  A r t i c l e  would rep lace .  

Although t h e  p r e c i s e  meaning of much of t h e  Code 
w i l l  have t o  await  j u d i c i a l  i n t e r p r e t a t i o n ,  a s  i s  
i n e v i t a b l e  with any major s t a t u t e ,  t h e r e  i s  a l ready  a  
l a r g e  body of l i t e r a t u r e  w r i t t e n  on var ious  aspec ts  
of t h e  Code i n  add i t ion  t o  t h e  o f f i c i a l  commentary 
which accompanies t h e  1958 O f f i c i a l  Text. I n  add i t ion ,  
t h e r e  has  r e c e n t l y  been publ ished a  two-volume e d i t i o n  
of t h e  Uniform Commercial Code by t h e  pub l i she r s  of 
Uniform Laws, Annotated, t hus  c o l l e c t i n g  i n  convenient 
form a l l  re fe rences  t o  j u d i c i a l  i n t e r p r e t a t i o n s  of t h e  
Code. The ex i s t ence  of t h e s e  ma te r i a l s  w i l l  a s s i s t  
bo th  lawyers and laymen i n  understanding t h e  many 
r a m i f i c a t i o n s  of  t h e  Code. 





ARTICLE 1 

GENERAL PROVISIONS 

PART I 
SHORT TITLE, CONSTRUCTION, APPLlCATlON AND 

SUBJECT MATTER OF THE ACT 

s h o r t  T i t l e  
Purposes;  Rules of Cons t ruc t ion ;  Var ia t ion  by 

Agreement 
Supplementary General P r i n c i p l e s  of  Law 
Applicable  

Cons t ruc t ion  Against I m p l i c i t  Repeal 
T e r r i t o r i a l  Applicat ion of t h e  Act; P a r t i e s '  

Power t o  Choose Applicable Law 
Remedies t o  Be L i b e r a l l y  Administered 
Waiver o r  Renunciation of Claim o r  Right Af te r  

Breach 
S e v e r a b i l i t y  
Sec t ion  Captions 

PART 2 
GENERAL DEFINITIONS AND PRINCIPLES 

OF INTERPRETATION 

General Def in i t i ons  
Prima Facie  Evidence by Third P a r t y  Documents 
Obl iga t ion  of Good F a i t h  
Time ; Reasonable Time ; "Seasonably" 
Course of Dealing and Usage of Trade 
S t a t u t e  of Frauds f o r  Kinds of Personal  
Proper ty  Not Otherwise Covered 

Performance o r  Acceptance Under Reservation of  
Rights 

Option t o  Accelerate  a t  W i l l  

PART I 
SHORT TITLE, CONSTRUCTION, APPLICATION AND 

SUBJECT MATTER OF THE ACT 

E a c n  A r t i c l e  of t h e  Code must b e  considered in  
l i g h t  of t h e  gene ra l ly  a p p l i c a b l e  d e f i n i t i o n s  and 



rules specified in Article 1. However, care must be 
taken to examine the provisions of each Article to 
ascertain whether the more general provision or defi- 
nition has been modified to meet the needs of a 
particular situation. 

u.c.C. sec. 1-101. Explanatory Notes. 

Each Article has its own title thereby calling 
attention to its identity and content without further 
elaboration. 

U.C.C. Sec. 1-102. Explanatory Notes. 

The Code is to be liberally construed to promote 
its underlying purposes and policies. The underlying 
purposes and policies of the Code are to simplify, 
clarify, and modernize the law governing commercial 
transactions, and to permit the continued expansion of 
established practices through custom, usage, and agree- 
ment of the parties. 

The statement in subsection 1-102 (2)(c), that 
the policy of the Act is "to make uniform the law 
among the various jurisdictions", should serve to en- 
courage the courts of the various jurisdictions in 
construing the several sections of the Code, to strive 
for uniformity of decisional law. Thus the codifiers 
of the Act hope to avoid the anomalous situation, as 
between courts of several states of having a Uniform 
Act and a diverse decisional law. 

Subject to the explicit exceptions in subsection 
1-102 ( 3 ) ,  this section permits the parties to vary 
the effect of the Code provisions by agreement. Thus 
the Code generally espouses freedom of contract except 
for certain specific rules, such as the rights given 
to debtors in default under security agreements (sec- 
tion 9-501 and also see sections 1-105 ( 2 ) ,  1-208, 
2-302, 2-719, 5-116 (2), and 9-318 (4)), and except 
for "obligations" such as "good faith, diligence, 
reasonableness and care" prescribed by the code. 

Subsection 1-102 (4) provides that the words 
"unless otherwise agreed" or words of similar impact 
do not imply that the effect of other provisions may 
not be varied by agreement under subsection (3). 









PART 2 
GENERAL DEFINITIONS AND PRINCIPLES 

OF INTERPRETATION 

U.C.C .  Sec. 1-201. Explanatory Notes. 

The catalogue of 46 d e f i n i t i o n s  contained i n  
s e c t i o n  1-201 serves  t o  g ive  s p e c i f i e d  meaning t o  
terms and phrases  employed i n  t h e  body of t h e  Code. 
I n  order  t o  f o r e s t a l l  d i f f e r i n g  r e s u l t s  i n  j u d i c i a l  
d e c i s i o n s ,  t h e  framers of the  code have been par t icu-  
l a r l y  c a r e f u l  t o  s p e l l  ou t  t h e  s ign i f i cance  which 
they wanted t o  be at tached t o  var ious  expressions and 
formulat ions t h a t  otherwise might be construed i n  
d ivergent  fashion.  Twenty-one of t h e  d e f i n i t i o n s  
l i s t e d  i n  s e c t i o n  1-201 a r e  modeled a f t e r  s imi l a r  d e f i -  
n i t i o n s  found i n  t h e  p r i o r  Uniform Acts t h e  substance 
of which i s  absorbed by t h e  Commercial Code. Twenty- 
f i v e  of t h e  d e f i n i t i o n s  ( including t h a t  pe r t a in ing  t o  
"Secur i ty  i n t e r e s t " )  a re  new. 

As i s  t o  be expected, t h e  d e f i n i t i o n s  vary g rea t -  
l y  i n  complexity and t echn ica l  scope. Some of them 
spec i fy  t h e  p a r t i c u l a r  usage which t h e  Code makes of 
a  gene ra l  term f requent ly  employed i n  a  looser  o r  
broader  s ense ,  a s  f o r  ins tance  t h e  Code's d i f f e r e n t i -  
a t i o n  between "Agreement" (subsect ion ( 3 ) )  and "con- 
t r a c t "  (subsect ion (11) ) .  

The d e f i n i t i o n s  a r e  appl icable  unless  t h e  context  
of t h e  s e c t i o n  which conta ins  t h e  term o r  phrase i n  
ques t ion  r equ i r e s  otherwise.  The catalogue contained 
i n  s e c t i o n  1-201 i s  supplemented by a  s u b s t a n t i a l  
number of  add i t iona l  d e f i n i t i o n s ,  given i n  t h e  d i f f e r -  
e n t  a r t i c l e s  of t h e  Code. Following t h e  example of 
the  Federal  Bankruptcy Act the  d e f i n i t i o n s  a r e  couched 
i n  terms of " inc ludes"  and "means", t h e  former verb 
i n d i c a t i n g  t h a t  t h e  elements of  the  d e f i n i t i o n  a r e  
i l l u s t r a t i v e  or no t  exc lus ive ,  while the  l a t t e r  verb 
denotes t h a t  the  content  is  complete. 

A g r e a t  number of t h e  d e f i n i t i o n s  a r e  s e l f -  
explanatory and need no sepa ra t e  discussion.  Others 
have f e a t u r e s  which deserve spec ia l  a t t e n t i o n .  

Three d e f i n i t i o n s  d e a l  with concepts which a r e  
b a s i c  f o r  t h e  a p p l i c a b i l i t y  of c e r t a i n  p a r t s  of t h e  
Code, e., " B i l l  of lading" (1-201 ( 6 ) ) ,  "Document 
of t i t l e "  (1-201 ( l S ) ) ,  and "Securi ty  i n t e r e s t "  (l- 
201 ( 3 7 ) ) .  

13 



(a) B i l l  of ladinq as  defined by t h e  Code i s  
couched i n  terms broader than those  of the 
Uniform B i l l s  of Lading ~ c t ,  s ec t ion  1, 
and is  no longer r e s t r i c t e d  t o  documents 
issued by common c a r r i e r s ,  bu t  covers b i l l s  
i s sued  by con t r ac t  c a r r i e r s  and f r e i g h t  for- 
warders as  wel l .  I t  i s  s p e c i f i c a l l y  extend- 
ed t o  a i r b i l l s ,  def ined a s  documents serving 
f o r  a i r  t r anspor t a t ion  i n  t h e  same fashion 
a s  ordinary b i l l s  of lading do f o r  marine 
and r a i l  t r anspor t a t ion ,  including a i r  con- 
signment notes  and airway b i l l s .  

(b) Document of t i t l e  i s  defined i n  phraseology 
d i f f e r e n t  from t h a t  of the  Uniform Sales  Act. 
s e c t i o n  76, i n  order  t o  e l imina te  c e r t a i n  
ambiguities.  The essence of t h e  d e f i n i t i o n  
i s  i t s  funct ion and s t a t u s ,  the document 
must be recognized i n  the r egu la r  course of 
business  o r  f inancing as  adequate evidence 
t h a t  t h e  person  possessing it i s  e n t i t l e d  t o  
r ece ive ,  ho ld ,  and dispose of t h e  document 
and the  goods covered thereby. Dock warrants 
and dock r e c e i p t s  remain s p e c i f i c a l l y  men- 
t ioned as  poss ib le  examples of documents of 
t i t l e .  The Code r e s t r i c t s  the concept t o  
documents purport ing t o  be  i ssued  by o r  ad- 
dressed t o  a  b a i l e e  and purport ing t o  cover 
e i t h e r  i d e n t i f i e d  goods o r  fungible  goods 
c o n s t i t u t i n g  por t ions  of an i d e n t i f i e d  mass 
which a r e  i n  t h e  possession of t h e  b a i l e e ,  
thereby rendering it c l e a r  t h a t  condi t ional  
s a l e s  con t r ac t s  a r e  excluded. 

(c )  Secur i ty  i n t e r e s t  i s  undoubtedly the most 
novel and one of t h e  most t echn ica l  concepts 
devised by t h e  d r a f t e r s  of the  Code. It 
s i g n i f i e s  an i n t e r e s t  i n  personal  property 
o r  f i x t u r e s  which secures  the  payment o r  
o the r  performance of an ob l iga t ion  regardless  
of the  designat ion given t o  it by the  pa r t i e s .  
The r e t e n t i o n  o r  reserva t ion  of t i t l e  by a  
s e l l e r  of goods notwithstanding shipment or 
d e l i v e r y  t o  t h e  buyer i s  express ly  l imited 
i n  e f f e c t  t o  a  reserva t ion  of a  s e c u r i t y  
i n t e r e s t .  

However, i n  order t o  render t h e  r u l e s  of 
Act 9 governing pe r fec t ion ,  p r i o r i t i e s  and 
t h e  r i g h t s  of bona f i d e  purchasers appl i -  
cab le  t h e r e t o ,  the  d e f i n i t i o n  i s  spec i f i -  



c a l l y  expanded s o  as t o  include t h e  i n t e r e s t  
acquired by the  buyer under an out r igh t  s a l e  
of accounts, c h a t t e l  paper of cont rac t  r i g h t s ,  
t o  the  ex ten t  t h a t  such s a l e  i s  covered by 
sec t ion  9-102 (1) (b) and not excluded by 
sec t ion  9-104. 

The spec ia l  i n t e r e s t  of a  buyer of goods on 
i d e n t i f i c a t i o n  of such goods t o  a  cont rac t  
of s a l e  under sec t ion  2-401 i s  a s  such not  
a  s e c u r i t y  i n t e r e s t  within t h e  scope of the  
d e f i n i t i o n s .  

The i n t e r e s t  of consignor o r  l e s so r  is  not  
a  s e c u r i t y  i n t e r e s t ,  unless  t h e  l ea se  o r  
consignment is  intended a s  a  s e c u r i t y  agree- 
ment. The Code recognizes t h a t  t h e  exis tence 
of such i n t e n t  depends on t h e  circumstances 
of each case  and gives  c e r t a i n  guides fo r  
i t s  determination. 

The Code conta ins  a  number of d e f i n i t i o n s  which 
a r e  p e r t i n e n t  t o  t h e  appl ica t ion  of  t h e  r u l e s  govern- 
i ng  t h e  pro tec t ion  of t h i r d  p a r t i e s ,  h, "Buyer i n  
ord inary  course of business"  (1-201 (9) ) , "Purchase " 
(1-201 (32)) , 'Furchaser" (1-201 (33) 1 ,  'Value" (1-201 
(44)) .  "Credi tor"  (1-201 (12 ) )  and "Good f a i t h "  (1-201 
(19) . 

( a )  Buyer i n  t h e  ordinary course of business is  
defined a s  a  person, who i n  good f a i t h  and 
without knowledge t h a t  the  s a l e  t o  him is  
i n  v io l a t ion  of the  ownership r i g h t s  o r  
s e c u r i t y  i n t e r e s t  of a  t h i r d  p a r t y  i n  t h e  
goods buys i n  ordinary course from a  person, 
o the r  than a  pawnbroker, who i s  i n  the  busi-  
ness of s e l l i n g  goods of t h a t  kind. Buying 
within the  meaning of t h i s  d e f i n i t i o n  em- 
braces  cash s a l e s  as  wel l  as  s a l e s  on c r e d i t  
b u t  does n o t  include bulk s a l e s  and t r a n s f e r s  
as  s e c u r i t y  o r  i n  s a t i s f a c t i o n  of a  money 
debt .  

The two p r i n c i p a l  sec t ions  deal ing with t h e  
r i g h t s  of a  "buyer i n  t h e  ordinary course of 
businesso a r e  sec t ions  2-403 (2) and 9-307 
(1) . Comparable provis ions were contained 
i n  t h e  Uniform Conditional Sa le s  Act, sec- 
t i o n  9  and the  Uniform Trust  Receipts A c t ,  
s ec t ion  9  (2) (a) (I) and (IT.), but only t h e  
Uniform Trust  Receipts Act, s ec t ion  1 con- 



t a i n e d  a  d e f i n i t i o n  of  t h e  term "buyer i n  
t h e  o rd ina ry  course  of  t r a d e " ,  which se rved  
a s  model f o r  t h e  d e f i n i t i o n  of  t h e  Code. 
The new phras ing  makes it c l e a r  t h a t  t h e  
s e l l e r  must b e  a pe rson  i n  t h e  b u s i n e s s  of  
s e l l i n g  t h a t  t y p e  of  goods (with t h e  excep- 
t i o n  of pawnbrokers) and t h a t  i n s t a l l m e n t  
buyers  a r e  w i t h i n  t h e  scope of  t h e  d e f i n i -  
t i o n .  

Note t h a t  t h e  knowledge which t a k e s  t h e  buyer 
o u t  of t h e  d e f i n i t i o n  is  n o t  knowledge of  
t h e  mere e x i s t e n c e  o f  a  s e c u r i t y  i n t e r e s t  o r  
of  ownership r i g h t s  o f  a  person o t h e r  than  
t h e  s e l l e r ,  b u t  knowledge t h a t  t h e  s a l e  i s  
i n  v i o l a t i o n  o f  and i n t e r e s t  o r  r i g h t s .  

(b)  Purchase is  d e f i n e d  a s  a  v e r y  broad c a t e g o r y  
and d e s i g n a t e s  t a k i n g  by any vo lun ta ry  t r a n s -  
a c t i o n  c r e a t i n g  an i n t e r e s t  i n  p r o p e r t y  such 
a s  t a k i n g  b y  s a l e ,  d i s c o u n t ,  n e g o t i a t i o n ,  
mortgage, p ledge,  concess ion  o r  r e s e r v a t i o n  
of  l i e n ,  i s s u e ,  r e - i s s u e  o r  g i f t .  Purchaser 
i s  a  person who t a k e s  by purchase .  Note 
t h a t  purchaser  and c r e d i t o r  a r e  no longer  
mutua l ly  e x c l u s i v e  terms a s  under t h e  Uniform 
T r u s t  Rece ip t s  A c t ,  s e c t i o n  1. 

(c) C r e d i t o r  i n c l u d e s  an unsecured c r e d i t o r  a s  
w e l l  a s  a  secured c r e d i t o r ,  inc lud ing  a  l i e n  
c r e d i t o r .  I t  a l s o  ex tends  t o  any represen-  
t a t i v e  o f  c r e d i t o r s ,  inc lud ing  a  r e c e i v e r  i n  
e q u i t y ,  an execu to r  o r  a d m i n i s t r a t o r  of  an 
i n s o l v e n t  d e b t o r ' s  o r  a s s i g n o r ' s  e s t a t e ,  
and--in contrast :  t o  t r a d i t i o n a l  common law 
rules- -an  ass ignee  f o r  t h e  b e n e f i t  of c r e d i -  
t o r s .  I n  t h e  l a t t e r  r e s p e c t  t h e  Code fo l lows  
t h e  p o l i c y  of t h e  Uniform T r u s t  Rece ip t s  Act. 
Note t h a t  s e c t i o n  9-301 ( 3 )  c o n t a i n s  a  spe- 
c i a l  d e f i n i t i o n  of " l i e n  c r e d i t o r " .  

(d)  w, i f  used i n  t h e  sense  of g i v i n g  va lue  
f o r  r i g h t s  ob ta ined ,  means t h a t  such acqui-  
s i t i o n  occurs  i n  one o f  f o u r  d i f f e r e n t  
s i t u a t i o n s :  i n  r e t u r n  f o r  a  b ind ing  commit- 
ment t o  extend c r e d i t  o r  f o r  t h e  e x t e n s i o n  
of  immediately a v a i l a b l e  c r e d i t s ;  a s  s e c u r i t y  
f o r ,  o r  i n  s a t i s f a c t i o n  o f ,  a  p r e - e x i s t i n g  
c l a i m ;  acceptance of  d e l i v e r y  pursuan t  t o  
p r e - e x i s t i n g  c o n t r a c t  f o r  purchase ;  o r  i n  
r e t u r n  f o r  any c o n s i d e r a t i o n  s u f f i c i e n t  t o  
suppor t  a  s imple c o n t r a c t .  



Only t h e  t h i r d  of  t h e  enumerated s i t u a t i o n s  
h a s , n o  p r e c e d e n t  i n  pne o f  t h e  o t h e r  Uniform 
A c t s .  

(e )  ~ o o d  f a i t h ,  a s  a  minimum s t a n d a r d ,  means 
hones ty  i n  f a c t  i n  t h e  conduct  o r  t r a n s a c t i o n  
concerned,  e s p e c i a l l y  i n  t h e  f a i l u r e  t o  ac- 
q u i r e  knowledge of  a  p a r t i c u l a r  d e f e c t .  

Four d e f i n i t i o n s  d e a l  w i t h  t h e  g i v i n g ,  r e c e i v i n g  
and a c q u i r i n g  of " n o t i c e "  (1-201 ( 2 5 ) ,  ( 2 6 ) ,  (27 )  and 
( 3 8 ) )  . 

Notice o f  a  f a c t  i s  acqu i red  by a pe r son ,  i f  
one of t h r e e  s p e c i f i e d  c o n d i t i o n s  a r e  met: 
(I)  he h a s  acqu i red  a c t u a l  knowledge o f  i t ;  
(2) h e  h a s  r e c e i v e d  a n o t i c e  o r  n o t i f i c a t i o n  
o f  i t ;  (3) h e  has  r eason  t o  know i t s  e x i s t -  
ence  i n  view o f  t h e  f a c t s  and c i rcumstances  
known t o  him. The Code l e a v e s  e x p r e s s l y  open 
t o  q u e s t i o n  a s  t o  when and under what cir- 
cumstances a n o t i c e  o r  n o t i f i c a t i o n  c e a s e s  
t o  b e  e f f e c t i v e .  Words l i k e  "d i scover"  o r  
" l e a r n "  mean t h e  g e t t i n g  of  knowledge r a t h e r  
t h a n  a r eason  t o  know. 

To n o t i f y  o r  q i v e  n o t i c e  means t o  t a k e  s t e p s  
a s  may b e  reasonab ly  r e q u i r e d  t o  inform 
ano the r  pe r son  i n  o r d i n a r y  c o u r s e ,  regard-  
l e s s  of t h e  a c t u a l  e f f e c t  upon t h e  knowledge 
of  such pe r son .  Converse ly  n o t i c e  i s  
r e c e i v e d  by ano the r  p e r s o n ,  i f  it e i t h e r  
comes t o  h i s  a t t e n t i o n  o r  i s  d u l y  d e l i v e r e d  
a t  t h e  p l a c e  o f  b u s i n e s s  where t h e  c o n t r a c t  
was made o r  any o t h e r  p l a c e  he ld  o u t  a s  t h e  
p l a c e  f o r  t h e  r e c e i p t  of such coqmunicat ions.  

I n  c a s e  of an o r g a n i z a t i o n  ( a s  d e f i n e d  i n  
s e c t i o n  1-201 (28))  n o t i c e  o r  n o t i f i c a t i o n  
i s  e f f e c t j v e l y  r e c e i v e d  o r  n o t i c e  o r  knowl- 
e d s e  i s  e f f e c t i v e l y  a c q u i r e d ,  when t h e  
a t f e n t i o n  of  t h e  i n d i v i d u a l  conducting t h e  
t r a n s a c t i o n  h a s  been c a l l e d  t h e r e t o  o r  when 
it would have been c a l l e d  t o  h i s  a t t e n t i o n  
i f  t h e  o r g a n i z a t i o n  had e x e r c i s e d  proper  
c a r e .  

To send a n o t i c e  means t o  d e p o s i t  it i n  t h e  
m a i l  o r  d e l i v e r  it f o r  t r a n s m i s s i o n  by any 
o t h e r  u s u a l  means o f  communication wi th  t h e  
p roper  a d d r e s s  and t h e  pos tage  o r  c o s t  of 



t ransmission provided fo r .  I f  the  no t i ce  is 
received wi th in  t h e  time a t w h i c h  it would 
have a r r ived  i f  properly s e n t  t h e  e f f e c t s  of 
proper sending a r e  accomplished. 

Four concepts involve leg i t imat ion  t o  deal  with 
documents and instruments.  

Bearer (1-201 (5)) i s  defined a s  a person i n  
possession of an instrument,  document of 
t i t l e  o r  s e c u r i t y  payable t o  bearer  o r  in-  
dorsed i n  blank. The d e f i n i t i o n  i s  der ived 
from N . I . L .  s e c t i o n  191. 

Holder (1-201 (20) )  means a person i n  posses- 
s ion of an instrument ,  document of t i t l e  o r  
s e c u r i t y  drawn, issued o r  indorsed t o  him o r  
h i s  order  o r  t o  bearer  o r  i n  blank. Similar  
d e f i n i t i o n s  a r e  contained i n  t h e  N . I . L . ,  t h e  
Uniform Warehouse Receipts Act and Uniform 
B i l l s  of Lading Act. 

Unauthorized (1-201 ( 4 3 ) )  a s  appl ied t o  a 
s igna ture  of indorsement denotes absence of 
ac tua l ,  implied o r  apparent au tho r i ty  and 
includes forgery.  The d e f i n i t i o n  i s  new. 

Delivery (1-201 (14 ) )  with r e spec t  t o  in s t ru -  
ments, documents, s e c u r i t i e s  o r  c h a t t e l  paper 
means voluntary t r a n s f e r  of possession.  The 
d e f i n i t i o n  corresponds t o  analogous provi- 
s ions  i n  o ther  uniform a c t s .  

Noteworthy i s  the  d i s t i n c t i o n  between "Agreement" 
(1-201 ( 3 ) )  and "Contract" (1-201 (11)). The former 
term means the  bargain of t h e  p a r t i e s  i n  f a c t  a s  found 
i n  t h e i r  language o r  by implicat ion upon t h e  surround- 
ing circumstances. The l a t t e r  expression r e l a t e s  t o  
the  r e s u l t i n g  t o t a l  l e g a l  ob l iga t ion .  The e f f ec t ive -  
ness and consequences a r e  determined by t h e  Code i n  
the  cases  where it makes s p e c i a l  p rovis ions ,  otherwise 
by t h e  genera l  p r i n c i p l e s  of law. 

The Code includes two new d e f i n i t i o n s  r e l a t i n g  
t o  t h e  process of proof:  "Burden of es tab l i sh ing ' '  and 
"Presumption" o r  "presumed". The d e f i n i t i o n s  a r e  
inf luenced by t h e  American Law I n s t i t u t e ' s  Model Code 
of Evidence (1942),  e s p e c i a l l y  Rule 1 ( 3 )  and Rule 
704 (1). 

ta) Burden of e s t a b l i s h i n q  a f a c t  (1-201 ( 8 ) )  i s  



d e f i n e d  a s  "burden o f  p e r s u a s i o n "  which i s  
d i s c h a r g e d  i f  t h e  t r iers  o f  f a c t  conclude  
t h a t  t h e  e x i s t e n c e  of t h e  f a c t  a s s e r t e d  i s  
more p robab le  t h a n  i t s  non-existence.  

(b)  Presumption o r  presumed (1-201 ( 3 1 ) )  means 
t h a t  t h e  t r i e r s  of f a c t  must f i n d  t h e  e x i s t -  
ence  of  t h e  f a c t  presumed u n l e s s  and u n t i l  
ev idence  i s  i n t r o d u c e d  which would s u p p o r t  
a  f i n d i n g  of i t s  non-exis tence .  

Two d e f i n i t i o n s  r e l a t e  t o  " Insolvency"  and " Inso l -  
vency p r o c e e d i n g s " .  

( a )  The Code e s t a b l i s h e s  t h r e e  d i s j u n c t i v e  c r i -  
t e r i a  f o r  t h e  d e t e r m i n a t i o n  of whether o r  
n o t  a  pe r son  i s  i n s o l v e n t  (1-201 (23) ) : 
c e s s a t i o n  of t h e  payment of  d e b t s  i n  t h e  
o r d i n a r y  c o u r s e  of b u s i n e s s ;  i n a b i l i t y  t o  
pay  d e b t s  a s  t h e y  become due;  t h e  b a l a n c e  
s h e e t  t e s t  of  t h e  F e d e r a l  Bankruptcy A c t .  
The f i r s t  c r i t e r i a  is  new, p e r m i t t i n g  a  pe r -  
son  t o  be t r e a t e d  a s  i n s o l v e n t ,  because  he  
h a s  ceased  t o  pay h i s  d e b t s  i n  o r d i n a r y  
c o u r s e ,  a l though  he  may n o t  i n  f a c t  b e  unab le  
t o  pay them o r  i n s o l v e n t  w i t h i n  t h e  meaning 
o f  t r a d i t i o n a l  d e f i n i t i o n s .  

(b) Inso lvency  p roceed ings  (1-201 ( 2 2 ) )  i n c l u d e  
j u d i c i a l  proceedings  f o r  t h e  l i q u i d a t i o n  o r  
r e h a b i l i t a t i o n  of t h e  e s t a t e  of an  i n s o l v e n t  
a s  w e l l  a s  ass ignments  f o r  t h e  b e n e f i t  o f  
c r e d i t o r s .  

The remaining twenty- three  d e f i n i t i o n s  cover ing  
t h e  t e r m s  "Act ion" ,  "Aggrieved p a r t y " ,  "Bank", "Branch'; 
"Conspicuous", "Defendant ", " F a u l t " ,  "Fungible ", 
"Genuine ", "Honor ", "Money", "Organiza t ion" ,  " P a r t y  ", 
"Person" ,  "Remedy", "Represen ta t ive" ,  "Rights  ", "Sign- 
e d " ,  " S u r e t y  ", "Telegram", "Term", "Warehouse r e c e i p t "  
and "Wr i t ing" ,  a l though i n  p a r t  new, seem t o  b e  s e l f -  
e x p l a n a t o r y .  

U.C.C.  Sec.  1-202. Explanatory  Notes. 

A "document i n  due form" where a u t h o r i z e d  "by t h e  
c o n t r a c t  t o  b e  i s s u e d  b y  a  t h i r d  p a r t y " ,  i s  d e c l a r e d  
t o  b e  "prima f a c i e  evidence  of  i t s  a u t h e n t i c i t y  and 
genuineness  and of  t h e  f a c t s  s t a t e d " .  Therefore  b u s i -  
n e s s  r e c o r d s  w i l l  b e  recognized f o r  purposes  of e v i -  



dence upon t e s t i n ' o n y  by t h e i r  c u s t o d i a n  which i d e n t i -  
f i e s  t h e  i n s t r u m e n t ,  d e s c r i b e s  i t s  mode of p r e p a r a t i o n ,  
and r e l a t e s  t h a t  it was made i n  t h e  r e g u l a r  c o u r s e  of 
b u s i n e s s  a t  o r  nea r  t h e  t i m e  of  t h e  a c t ,  c o n d i t i o n  o r  
e v e n t  a t  i s s u e .  

Hawaii Law. 

Th i s  s e c t i o n  i s  new and would expand t h e  u s e f u l -  
n e s s  of  such documents. 

U . C . C .  s e c .  1-203. Exp lana to ry  Notes .  

The p r i n c i p l e  t h a t  i n  commercial t r a n s a c t i o n s  
good f a i t h  i s  r e q u i r e d  i n  t h e  performance and enfo rce -  
ment o f  a l l  agreements r u n s  th roughou t  t h e  Code and i s  
p a r t i c u l a r i z e d  i n  t h i s  s e c t i o n .  For p a r t i c u l a r  a p p l i -  
c a t i o n s  of  t h i s  p r i n c i p l e  i n  t h e  Code, see U.C.C.  
s e c t i o n s  1-201, 1-205, 1-208, 2-103, 2-508, 2-603, 
2-614, 2-615. 

Hawaii Law. 

Although t h e  p a r t  o f  t h e  o f f i c i a l  comment t o  t h i s  
s e c t i o n  which is  e n t i t l e d  " P r i o r  Uniform S t a t u t o r y  
P r o v i s i o n "  s t a t e s  t h a t  t h e r e  i s  no c o u n t e r p a r t  t o  t h i s  
s e c t i o n  i n  t h e  v a r i o u s  uni form laws,  t h e r e  i s  a  g e n e r a l  
o b l i g a t i o n  of  good f a i t h  e x p l i c i t l y  s e t  o u t  i n  t h e  
Revised Laws of Hawaii s e c t i o n s  207-25 (a t t achment  o r  
l evy  upon goods f o r  which n e g o t i a b l e  r e c e i p t  has  been 
i s s u e d )  ; 202-75 (b) and 172-79 (b) ( a  t h i n g  done i n  
"good f a i t h " ) .  

U . C . C .  Sec .  1-204. Exp lana to ry  Notes.  

S e c t i o n  1-204 is  i n  accord  w i t h  case  law g e n e r a l l y  
a s  t o  " r e a s o n a b l e  t i m e " ,  b u t  e x p r e s s l y  p r o v i d e s  t h a t  
any p r o v i s i o n  of t h e  Code which r e q u i r e s  a c t i o n  t o  b e  
t a k e n  w i t h i n  a  " r e a s o n a b l e  t ime"  may b e  modified b y  
t h e  p a r t i e s  i f  n o t  " m a n i f e s t l y  unreasonab le" .  Th i s  i s  
i n  l i n e  w i t h  t h e  g e n e r a l  p r o v i s i o n s  of  s e c t i o n  1-102 
( 3 ) .  

Hawaii Law. 

New law. 



u.c.c. Sec. 1-205. Explanatory Notes. 

Under s e c t i o n  1-205 e f f e c t  and meaning a r e  given 
t o  an agreement by examining t h e  language used by t h e  
p a r t i e s  ( t r a d e  usage) and the  a c t i o n s  of t h e  p a r t i e s  
( p r i o r  course  of d e a l i n g ) ,  i n  t h e  l i g h t  of commercial 

p r a c t i c e s .  

Hawaii Law. 

No such genera l  p rovis ion  b u t  s e e  Revised Laws of 
Hawaii s e c t i o n s  202-9 (1) ( d e f i n i t i o n  and a sce r t a in -  
ment of p r i c e ) ,  202-15 ( e )  ( implied warran t ies  of 
q u a l i t y ) ,  202-18 (b)  (proper ty  i n  s p e c i f i c  goods passes  
when p a r t i e s  so  i n t e n d ) ,  and 202-71 ( v a r i a t i o n  of 
implied o b l i g a t i o n s )  (USA). Note t h a t  subsect ion 
( 6 )  imposes a  procedural  requirement i n  cou r t  ac t ions ,  

which has  no precedent  i n  Hawaii. 

U.C.C.  s ec .  1-206. Explanatory Notes. 

Sec t ion  1-206 a p p l i e s  a  s t a t u t e  of f rauds provi-  
s ion  t o  t h e  o r a l  s a l e  of persona l  p roper ty  where t h e  
amount exceeds f i v e  thousand d o l l a r s ,  o the r  than t h e  
s a l e  of  goods (2-201), s e c u r i t i e s  (8-319), o r  s e c u r i t y  
agreements (9-203), which have t h e i r  own appl icab le  
s t a t u t e s .  This  s e c t i o n ,  t h e r e f o r e ,  p r imar i ly  r e l a t e s  
t o  t h e  s a l e  of i n t a n g i b l e s ,  such a s  t h e  assignment of 
cia-ims. 

Hawaii Law. 

Rev. Laws Hawaii 202-4 ( s t a t u t e  of frauds)(USA) s i m i l a r  
i n  purpose but  covering d i f f e r e n t  sub jec t  mat te r .  
C f :  Chapter 190 (Frauds,  S t a t u t e  o f ) ,  which does 
no t  r equ i r e  a w r i t i n g  t o  s u b s t a n t i a t e  s a l e s  of per- 
sona l  p rope r ty ,  of whatever value.  

U.C.C. Sec.  1-207. Explanatory Notes. 

Sec t ion  1-207 permits  a  p a r t y  under a  disputed 
U.C.C.  t r a n s a c t i o n  t o  accept  whatever he can g e t  by 
way of payment o r  performance without  l o s s  of l e g a l  
r i g h t s ,  so  long a s  he exp res s ly  reserves  h i s  r i g h t s .  
This makes e x p l i c i t  t h e  common mercant i le  device of 
going ahead with a  d i sputed  t r a n s a c t i o n  "under p r o t e s t " ,  
"without p re jud ice" ,  "under r e se rve"  and t h e  l i k e .  



Hawaii Law. 

An analogous provis ion i s  i n  Revised Laws of 
Hawaii s e c t i o n  202-49 (USA), which provides t h a t  t h e  
acceptance of goods does not ba r  an ac t ion  fo r  breach 
of t h e  agreement i n  the  absence of an express  o r  
implied agreement of t h e  p a r t i e s  t o  t h e  cont ra ry .  

u .c .c. Sec. 1-208. Explanatory Notes. 

This s e c t i o n  i s  an app l i ca t ion  of s ec t ion  1-203 
which imposes a  genera l  ob l iga t ion  of good f a i t h  upon 
t h e  p a r t i e s  i n  performing o r  enforcing obl iga t ions .  
Sec t ion  1-208 provides t h a t  acce le ra t ion  o r  c o l l a t e r a l  
o r  a d d i t i o n a l  c o l l a t e r a l  may only be had when a  p a r t y  
" i n  good f a i t h  be l i eves  t h a t  t h e  prospect of payment 
o r  performance i s  impaired". "The burden of e s t ab l i sh -  
ing lack  of good f a i t h  is on t h e  p a r t y  aga ins t  whom 
t h e  power has  been exercised."  

Hawaii Law. 

New law. 



ARTICLE 2 

SALES 

This A r t i c l e  appl ies  t o  t r ansac t ions  i n  s a l e s  of 
goods. A s  used i n  Ar t i c l e  2 ,  "goods" includes 
movables and growing crops,  and such i tems a s  timber 
and minerals  when they a r e  t o  be removed from t h e  r e a l  
e s t a t e  by t h e  s e l l e r .  "Goods" does not  include non- 
movables, investment s e c u r i t i e s  and r i g h t s  of ac t ion .  
Furthermore the A r t i c l e  does not  inc lude  t r a n s f e r s  
which a r e  intended only a s  s e c u r i t y .  Nor i s  A r t i c l e  2 
intended t o  supersede l e g i s l a t i o n  r e l a t i n g  t o  pa r t i cu -  
l a r  c l a s s e s  of buyers,  such a s  consumers o r  farmers. 

The p r i n c i p a l  impact of Ar t i c l e  2 on Hawaii law 
i s  t h a t  it would replace t h e  Uniform Sa le s  Act which 
was f i r s t  enacted i n  Hawaii i n  1929 and i s  codi f ied  
a s  chapter  202 i n  the  Revised Laws of Hawaii 1955. 
This  annotat ion reviews b r i e f l y  each of t h e  sec t ions  
of A r t i c l e  2 and po in t s  out  t h e  p a r t i c u l a r  sec t ions  
of  t h e  Hawaii S t a t u t e  which would be a f fec ted .  

Although t h e  Uniform Sa le s  A c t  would be completely 
r ewr i t t en  and although adjustments would be made i n  
c e r t a i n  l e g a l  concepts of which t h e  commercial com- 
munity would need t o  be aware, the p r a c t i c a l  impact 
upon commercial t r ansac t ions  a s  such would not be 
g r e a t  i n  t h e  sense t h a t  businessmen would not  need t o  
a l t e r  t h e i r  ways of doing business  i n  any r a d i c a l  
r e spec t s .  A s  a  mat ter  of f a c t ,  one of t h e  purposes of 
t h e  Uniform Commercial code was t o  b r ing  the  law i n  
l i n e  with modern commercial p r a c t i c e s .  



PART I 
SHORT TITLE, GENERAL CONSTRUCTION AND 

SUBJECT MATTER 

S h o r t  T i t l e  
Scope;  C e r t a i n  S e c u r i t y  and Other T r a n s a c t i o n s  

Excluded From This  A r t i c l e  
D e f i n i t i o n s  and Index of  D e f i n i t i o n s  
D e f i n i t i o n s :  "Merchant"; "Between Merchants";  

"Financing Agency" 
D e f i n i t i o n s :  T r a n s f e r a b i l i t y ;  "Goods" ; 

"Fu tu re"  Goods; "Lo t" ;  "Commercial Uni t "  
D e f i n i t i o n s :  " C o n t r a c t " ;  "Agreement"; 

"Cont rac t  f o r  S a l e "  ; "Sa le"  ; " P r e s e n t  S a l e "  ; 
"Conforming" t o  C o n t r a c t ;  "Terminat ion";  
" C a n c e l l a t i o n "  

Goods t o  Be  Severed From Rea l ty :  Recording 

PART 2 
FORM, FORMATION AND READJUSTMENT 

OF CONTRACT 

Formal Requirements;  S t a t u t e  of Frauds  
F i n a l  W r i t t e n  Express ion:  Par01 o r  E x t r i n s i c  

Evidence 
S e a l s  I n o p e r a t i v e  
Formation I n  Genera l  
Firm O f f e r s  
O f f e r  and Acceptance i n  Formation of C o n t r a c t  
A d d i t i o n a l  Terms i n  Acceptance o r  Conf i rmat ion  
Course of  Performance o r  P r a c t i c a l  Construc-  

t i o n  
M o d i f i c a t i o n ,  R e s c i s s i o n  and Waiver 
D e l e g a t i o n  of Performance;  Assignment o f  

R igh t s  

PART 3 
GENERAL OBLIGATION AND CONSTRUCTION 

OF CONTRACT 

2-301. Genera l  O b l i g a t i o n s  of P a r t i e s  
2-302. Unconscionable C o n t r a c t  o r  Clause  
2-303. A l l o c a t i o n  o r  D i v i s i o n  of  R i sks  



Pr ice  Payable i n  Money, Goods, Realty, o r  
Otherwise 

Open P r i ce  Term 
Output, Requirements and Exclusive Dealings 
Delivery i n  S ingle  ~ o t  o r  s eve ra l  Lots 
Absence of Specif ied Place fo r  Delivery 
Absence of Spec i f i c  Time Provis ions;  Notice 

of Termination 
Open Time fo r  Payment o r  Running of C r e d i t ;  

Authority t o  Ship Under Reservation 
Options and Cooperation Respecting Performance 
Warranty of T i t l e  and Against Infringement;  
Buyer's Obligat ion Against Infringement 

Express Warranties by Affirmation, Promise, 
Descr ipt ion,  Sample 

Implied Warranty: Merchantabi l i ty;  Usage of 
Trade 

Implied Warranty: F i tnes s  fo r  P a r t i c u l a r  
Purpose 

Exclusion o r  Modification of Warranties 
Cumulation and Conf l i c t  of Warranties Express 

o r  Implied 
Third Pa r ty  Bene f i c i a r i e s  of Warranties 

Express o r  Implied 
F.O.B. and F.A.S. Terms 
C.I.F. and C .  & F. Terms 
C.I.F. o r  C. & F.: "Net Landed Weights"; 

"Payment on Arr ival"  ; Warranty of  Condition 
on Arr ival  

Delivery "Ex-Ship" 
Form of B i l l  of Lading Required i n  Overseas 

Shipment; "Overseasi' 
"No Arr iva l ,  No Sale"  Term 
"Let te r  of Cred i t "  Term; "Confirmed Credi t"  
Sale  on Approval and Sale o r  Return; Consign- 
ment Sa les  and Rights of Cred i to r s  

Special  Inc idents  of Sale on Approval and Sa le  
o r  Return 

Sale  by Auction 

PART 4 
TITLE, CREDITORS AND GOOD FAITH PURCHASERS 

2-401. Passing of T i t l e ;  Reservation f o r  Secur i ty ;  
Limited Application of This Section 

2-402. Rights of S e l l e r ' s  Cred i to r s  Against Sold 
Goods 



2-403. Power t o  Transfer ;  Good F a i t h  Purchase of 
Goods; "Entrust ing" 

PART 5 
PERFORMANCE 

Insurable  I n t e r e s t  i n  Goods; Manner of 
I d e n t i f i c a t i o n  of Goods 

Buyer's Right t o  Goods on S e l l e r ' s  Insolvency 
Manner of S e l l e r ' s  Tender of Delivery 
Shipment by S e l l e r  
S e l l e r ' s  Shipment Under Reservation 
Rights of Financing Agency 
Effec t  of  S e l l e r ' s  Tender; Del ivery on 

Condition 
Cure by S e l l e r  of Improper Tender o r  Delivery; 

Replacement 
Risk of Loss i n  the  Absence of Breach 
Effec t  of Breach on Risk of Loss 
Tender of Payment by Buyer; Payment by Check 
Payment by Buyer Before Inspec t ion  
Buyer's Right t o  Inspec t ion  of Goods 
When Documents Del iverable  on Acceptance; When 

on Payment 
Preserving Evidence of  Goods i n  Dispute 

PART 6 
BREACH, REPUDIATION AND EXCUSE 

Buyer ' s Rights on lrnproper Del ivery 
Manner and Ef fec t  of Rightful  Rejection 
Merchant Buyer 's  Duties a s  t o  R iqh t fu l ly  

Rejected ~ o o d s  
- - 

Buyer's Options a s  t o  Salvage of Rightful ly  
Rejected Goods 

Waiver of Buyer 's  Objections by Fa i lu re  t o  
P a r t i c u l a r i z e  

What Cons t i t u t e s  Acceptance of Goods 
Ef fec t  of Acceptance; Notice of Breach; 

Burden of Es tab l i sh ing  Breach After  Accept- 
ance; Notice of Claim o r  L i t i g a t i o n  t o  
Person Answerable Over 

Revocation of Acceptance i n  Whole o r  i n  Pa r t  
Right t o  Adequate Assurance of Performance 
Anticipatory Repudiation 



2-611. Retraction of Anticipatory Repudiation 
2-612. "Installment Contract"; Breach 
2-613. Casualty to Indentified Goods 
2-614. Substituted Performance 
2-615. Excuse by Failure of presupposed Conditions 
2-616. Procedure on Notice Claiming Excuse 

PART 7 
REMEDIES 

2-701. Remedies for Breach of Collateral Contracts 
~ o t  Impaired 

2-702. Seller's Remedies on Discovery of Buyer's 
Insolvency 

2-703. Seller's Remedies in General 
2-704. Seller's Right to Identify Goods to the 

Contract Notwithstanding Breach or to Salvage 
Unfinished Goods 

2-705. Seller's Stoppaqe of Delivery in Transit or - -  . - 
Otherwise 

2-706. Seller's Resale Including Contract for Resale 
2-707. "Person in the Position of a Seller" 

Seller's Damages for Non-Acceptance or 
Repudiation 
Action for the Price 
Seller's Incidental Damages 
Buyer ' s Remedies in General ; Buyer ' s Securitv 
Interest in Rejected Goods 
"Cover"; Buyer's Procurement of Substitute 
Goods 
Buyer's Damages for Non-Delivery or 
Repudiation 
Buyer's Damages for Breach in Regard to 
Accepted Goods 
Buyer's Incidental and Consequential Damages 
Buyer's Right to Specific Performance or 
Replevin 
Deduction of Damages From the Price 
Liquidation or Limitation of Damages; Deposits 
Contractual Modification or Limitation of 
Remedy 
Effect of "Cancellation" or "Rescission" on 
Claims for Antecedent Breach 
Remedies for Fraud 
Who Can Sue Third Parties for Injury to Goods 
Proof of Market Price: Time and Place 
Admissibility of Market Quotations 
Statute of Limitations in Contracts for Sale 



PART I 
SHORT TITLE, GENERAL CONSTRUCTION AND 

SUBJECT MATTER 

u.C.C.  Sec. 2-101. Explanatorv Notes. 

Self-explanatory.  

U.C.C.  Sec. 2-102. Explanatory Notes. 

Sec t ion  2-102 o u t l i n e s  t h e  scope of Ar t i c l e  2 ,  
which a p p l i e s  t o  t r ansac t ions  i n  goods. I t  does not 
cover s a l e s  o r  c o n t r a c t s  t o  s e l l  which a r e  intended 
a s  s e c u r i t y  devices ;  t hese  a r e  covered i n  A r t i c l e  9. 
Neither  does it a f f e c t  any s t a t u t e  r egu la t ing  s a l e s  t o  
consumers. 

Hawaii Law. 

Rev. Laws Hawaii 202-74 

The Hawaii s t a t u t e  has  been rephrased.  

U.C.C. Sec.  2-103. Explanatorv Notes. 

Sec t ion  2-103 corresponds t o  s e c t i o n  202-75, 
Revised Laws of ZIawaii, and de f ines  t h e  important terms 
used i n  A r t i c l e  2 of t h e  Code. I t  a l s o  l i s t s  s i g n i f i -  
c a n t  terms def ined i n  o the r  p l aces  i n  t h e  Code. 

The d e f i n i t i o n s  of  "buyer" and " s e l l e r "  under t h e  
e x i s t i n g  Hawaii s t a t u t e  h a v  been s l i g h t l y  rephrased by 
omit t ing re ference  t o  "any l e g a l  successor i n  i n t e r e s t  
of such person".  The o f f i c i a l  commentary explains  t h a t  
s e c t i o n  2-210 of the  Code, which l i m i t s  some types of 
de l ega t ion  of performance on assignment of  a  s a l e s  
c o n t r a c t ,  makes it c l e a r  t h a t  not every successor  can 
be included i n  t h e  d e f i n i t i o n .  In  ord inary  cases ,  
however, successors  a r e  included. 

The d e f i n i t i o n  of " r e c e i p t "  under the  Code 
d i f f e r s  from t h e  d e f i n i t i o n  of "de l ivery"  under the  
Hawaii s t a t u t e  ( sec t ion  202-75, Revised Laws of Hawaii) 
i n  t h i s  r e spec t :  "Receipt" of goods means " taking 
phys ica l  possession" of them whereas "de l ivery"  i s  
def ined a s  "voluntary t r a n s f e r  of possession from one 
person t o  another" .  

Under t h e  Hawaii s t a t u t e  a  th ing  is  done " i n  good 
f a i t h "  when i n  f a c t  done hones t ly ,  whether negl igent ly  
o r  no t .  Under t h e  Code, "good f a i t h "  means " the  
observance of reasonable s tandards of  f a i r  deal ing i n  
the  t r a d e "  a s  wel l  a s  honesty i n  f a c t .  



u . C . C .  Sec. 2-104. ex plan at or^ Notes. 

Sect ion 2-104 p laces  more s p e c i f i c  standards of 
conduct upon merchants than upon l a y  persons.  I t  is  
based on the  assumption t h a t  t r ansac t ions  between 
p r o f e s s i o n a l s  i n  a given f i e l d  requi re  r u l e s  which may 
n o t  apply t o  a casual  o r  inexperienced s e l l e r  o r  buyer. 
Th i s  s ec t ion  def ines  those who a r e  t o  be regarded a s  
p r o f e s s i o n a l s  o r  merchants and when a t r ansac t ion  i s  
deemed "between merchants". 

The employment by a "person" of an agent o r  
broker  who has "such knowledge o r  s k i l l "  may cause t h e  
p r i n c i p a l  t o  come wi th in  t h e  d e f i n i t i o n  of merchant; 
such ,  f o r  example, a s  a u n i v e r s i t y  which has a 
purchasing department of bus iness  personnel f ami l i a r  
wi th  business  p rac t i ces .  

Hawaii Law. 

The Hawaii s t a t u t e  does not  have a corresponding 
p rov i s ion .  

7J.C.C. Sec. 2-105. Explanatory Notes. 

Sect ion 2-105 de f ines  "goods" and other  terms. 
The Code d e f i n i t i o n  of  "goods" i n  subsection 2-105(1) 
is  based on t h e  concept of movabili ty and t h e  term ,. c h a t t e l s  personal' '  i s  not  used. It is  intended t o  
d e a l  with th ings  which a re  f a i r l y  i d e n t i f i a b l e  a s  
movables before  t h e  c o n t r a c t  i s  performed. Investment 
s e c u r i t i e s  (covered i n  A r t i c l e  8 of the  Code) and 
t h i n g s  i n  a c t i o n ,  a s  wel l  a s  money, when it is  the  
medium of payment, a r e  not  included as  "goods". Sub- 
s e c t i o n  2-105(2) expla ins  t h e  e f f e c t  of a purported 
s a l e  of  " fu tu re  goods". 

Sec t ion  202-5, Revised Laws of Hawaii, deal ing 
wi th  e x i s t i n g  and f u t u r e  goods contain t h e  comparable 
p rov i s ions .  Sect ion 202-75, Revised Laws of Hawaii, 
d e f i n e s  "goods" a s  " c h a t t e l s  personal" .  Sect ion 202-17, 
Revised Laws of Hawaii, i s  s i m i l a r  t o  subsect ion 2- 
105 ( 2 ) .  Subsections 2-105 ( 3 )  and (4) d e a l  with the 
s a l e  of a p a r t  i n t e r e s t  i n  goods and i n  an undivided 
sha re  i n  fungible  goods, respec t ive ly .  Section 202-6, 
Revised Laws of Hawaii, on undivided shares ,  covers the 
same ground. There a r e  no comparable provis ions i n  t h e  
Hawaii s t a t u t e  t o  subsect ions 2-105 (5) and (6) def ining 
" l o t "  and "commercial u n i t " .  



Hawaii Law. 

Rev. Laws Hawaii 202-5, 202-6, 202-17, 202-75 

U.C .C .  s ec .  2-106. Explanatory Notes. 

subsect ion 2-106 (1) uses t h e  phrase , 'contract  
f o r  s a l e "  a s  a genera l  concept throughout Ar t i c l e  2, 
and includes both a p re sen t  s a l e  of goods and a con- 
t r a c t  t o  s e l l  goods a t  a fu tu re  time. The r i g h t s  of 
t h e  p a r t i e s  do not  vary according t o  whether the  
t r ansac t ion  i s  a p re sen t  s a l e  o r  a cont rac t  t o  s e l l ,  

The comparable Hawaii s t a t u t e ,  subsect ions 202-1 
( a )  and (b) , Revised Laws of Hawaii, deal ing with 
c o n t r a c t s  t o  sell  and sales, is rewr i t ten .  

subsect ion (2) gene ra l ly  continues the  pol icy  of 
requi r ing  exac t  performance by t h e  s e l l e r  of h i s  
ob l iga t ions  a s  a condi t ion  of h i s  r i g h t  t o  requi re  
acceptance.  There is  no s p e c i f i c a l l y  comparable 
provis ion  i n  t h e  Hawaii s t a t u t e ,  bu t  s ec t ions  202-11 
( e f f e c t  of c o n d i t i o n ) ,  202-44 (de l ivery  of wrong 
q u a n t i t y ) ,  and 202-69, Revised Laws of Hawaii, (remedies 
f o r  breach of wgrranty) s e t  f o r t h  the  requirements of 
performance, 

Subsectrions 2-106(3) and (4) a re  new and are  
intended t o  make c l e a r  t h e  d i s t i n c t i o n  between 
" terminat ion" and "cance l la t ion" .  

Hawaii Law. 

Rev. Laws Hawaii 202-l(a) and ( b ) ,  202-11, 202-44, 
202-69 

V . C . C .  Sec. 2-107. Explanatory Notes. 

Sect ion 2-107 of the  Code d iv ides  goods t o  be 
severed from r e a l t y  i n t o  two ca t egor i e s :  (1) t imber,  
minerals ,  s t r u c t u r e s  and t h e  l i k e ,  under subsection 
2-107 (1) ; and ( 2 )  growing crops and th ings  o ther  than 
those  specifies i n  t h e  f i r s t  category. 

I n  the  f i r s t  category,  the  Code appl ies  only i f  
t h e  t imber ,  minerals  or s t r u c t u r e  "are  t o  be severed 
by t h e  s e l l e r " .  I f  the buyer i s  t o  sever ,  t h e  t rans-  
ac t ion  presumably would be considered a cont rac t  
a f f e c t i n q  land. 



In  t h e  second category, a con t r ac t  f o r  t h e  s a l e  
of growing crops and o ther  th ings  would be a cont rac t  
f o r  t h e  s a l e  of qoods regard less  of  whether buyer or 
s e l l e r  i s  t o  sever .  The use of t h e  word " f ix tu re s"  i s  
avoided because of i t s  d iverse  d e f i n i t i o n s ,  and the 
r e fe rence  i s  t o  " th ings  attached t o  r e a l t y  and 
capable  of severance without ma te r i a l  harm there to" .  

Subsection 2-107(3) provides f o r  recording such 
c o n t r a c t s  as  a means of preserving t h e  buyer 's  r i g h t s .  

~ a w a i i  Law. 

~ e v .  L a w s  Hawaii 202-75(a) 

There i s  no s p e c i f i c a l l y  comparable provis ion i n  
t h e  Hawaii s t a t u t e  bu t  subsection 202-75(a) defining 
"qoods" would be a f fec ted .  

PART 2 
FORM, FORMATION AND READJUSTMENT 

OF CONTRACT 

U.C.C. Sec. 2-201. Explanatory Notes. 

Sec t ion  2-201 rephrases the  s t a t u t e  of f rauds,  
and r e s t r i c t s  i t s  appl ica t ion  t o  t h e  s a l e  of goods. 
The changes i n  t h e  phraseology a r e  intended t o  make it 
c l e a r  t h a t  the  requi red  wr i t ing  need not  contain a l l  
t h e  ma te r i a l  terms of t h e  con t r ac t  and such mater ia l  
terms a s  a r e  s t a t e d  need not be p r e c i s e l y  s t a t e d .  The 
p r i n c i p a l  requirement i s  t h a t  the  wr i t i ng  a f ford  a 
b a s i s  f o r  be l iev ing  t h a t  the o r a l  evidence r e s t s  on a 
r e a l  t r ansac t ion .  Only three  requirements a r e  made a s  
t o  t h e  memorandum; it must (1) evidence a cont rac t  f o r  
t h e  s a l e  of goods; (2) be "signed",  a word which 
inc ludes  au then t i ca t ion ;  and ( 3 )  spec i fy  a quant i ty .  

Subsection 2-201(2) introduces a s i g n i f i c a n t  
innovat ion a s  t o  t r ansac t ions  "between merchants". 
F a i l u r e  t o  answer a wr i t t en  confirmation of a cont rac t  
w i th in  t e n  days of  r e c e i p t  i s  tantamount t o  a wr i t ing  
i n  t h a t  it w i l l  render the  l e t t e r  a s u f f i c i e n t  wri t ing 
a g a i n s t  t h e  r e c i p i e n t  i f  it i s  a l s o  s u f f i c i e n t  against  
t h e  sender .  There is no comparable provis ion  under 
Hawaii law. 



i ~ a w a i i  Law. 

Rev. Laws Hawaii 202-4 

s e c t i o n  202-4 e n t i t l e d  s t a t u t e  of f rauds ,  i s  
amended. The s i g n i f i c a n t  changes include (a )  
app l i ca t ion  of the  Code t o  p&&g of  $500 ins tead  of 
value of $100; (b) exclusion of "choses i n  ac t ion"  
f r o m a p p l i c a t i o n  of t h e  Code; (c) " p a r t i a l  performance" 
under the  Code would va l ida t e  t h e  con t r ac t  on ly  fo r  
t h e  goods which have been accepted, o r  payment made; 
and (d)  under t h e  Code, it i s  not poss ib l e  t o  admit a  
c o n t r a c t  i n  one ' s  pleadings and s t i l l  a v a i l  himself of 
t h e  s t a t u t e .  

U.C.C. Sec. 2-202. Explanatory Notes. 

Sec t ion  2-202 app l i e s  the  par01 evidence r u l e  t o  
commercial con t r ac t s  o r  confirmatory memoranda intend- 
ed by the  p a r t i e s  a s  a f i n a l  expression of  t h e i r  
agreement. Terms of t h e  agreement may not  be contra-  
d i c t e d  by evidence of any p r i o r  agreement o r  of  a  
contemporaneous o r a l  agreement, b u t  may be  supplement- 
ed o r  explained by evidence of (a )  course of dea l ings  
o r  usage of t r a d e ,  and (b) cons i s t en t  add i t iona l  terms, 
un less  t h e  cour t  f i n d s  the wr i t ing  t o  have been 
intended a l s o  a s  a  complete and exc lus ive  statement of 
t h e  terms of t h e  agreement. 

Hawaii Law. 

There is  no comparable provis ion i n  the Hawaii 
s t a t u t e .  

U.C.C. Sec. 2-203. Explanatory Notes. 

Sect ion 2-203 amounts t o  a  r ewr i t i ng  of t h a t  
po r t ion  of the Hawaii law per ta in ing  t o  s e a l s ;  i t  
makes c l e a r  t h a t  every e f f e c t  of t h e  s e a l  which re-  
l a t e s  t o  "sealed instruments" as  such i s  wiped out 
i n s o f a r  a s  con t r ac t s  fo r  s a l e  a re  concerned; under 
t h i s  s ec t ion  c o n t r a c t s  o r  o f f e r s  t o  buy o r  se l l  goods 
w i l l  r equi re  cons idera t ion ,  notwithstanding t h e  
presence of a s e a l .  



Hawaii Law. 

Rev. Laws Hawaii 202-3 

Sect ion 202-3 s t a t i n g  t h a t  a  wr i t ten  con t r ac t  t o  
s e l l  may be made with o r  without s e a l  i s  r ewr i t t en .  

U.C.C.  Sec. 2-204. Explanatory Notes. 

Sec t ion  2-204 provides t h a t  a  cont rac t  w i l l  not  
f a i l  fo r  i nde f in i t eness  even though one or more terms 
a r e  l e f t  open, provided t h a t  t h e r e  is  a  reasonable 
c e r t a i n  b a s i s  f o r  supplying the  missing term. Other 
p rov i s ions  of the  Code go on t o  s p e c i f y  how c e r t a i n  
missinq terms a r e  t o  be supplied.  

Hawaii Law 

Rev. Laws Hawaii 202-1, 202-3 

Sect ions 202-1 and 202-3 bear  on t h i s  problem, 
bu t  do not  cover t h e  "missing term" provis ions of 
subsec t ion  2-204(3) of the Code. 

U.C.C. Scc. 2-205. Explanatory Notes. 

Sec t ion  2-205 of the Code provides  t h a t  a  firm 
o f f e r  t o  buy o r  s e l l  would not  be revocable f o r  Lack 
of cons idera t ion .  This provis ion  appl ies  only t o  
s igned o f f e r s  made i n  wr i t ing  by merchants. It appl ies  
on ly  t o  cu r ren t  f i rm o f f e r s ,  and not  t o  long-term 
op t ions ,  and a  time l i m i t  of t h r e e  months during which 
such o f f e r s  remain i r revocable  has been s e t .  As t o  
i r r e v o c a b i l i t y  beyond t h r e e  months, t h e  normal r u l e s  
regarding opt ions w i l l  con t ro l .  

Hawaii Law. 

Rev. Laws Hawaii 202-1, 202-3 

There i s  no d i r e c t l y  comparable provis ion i n  the  
Hawaii s t a t u t e ,  bu t  s ec t ions  202-1 and 202-3 dea l  with 
t h e  formation of con t r ac t s .  



U.C.C. Sec. 2-206. Explanatory Notes. 

The e f f e c t  of s e c t i o n  2-206 is  t h a t  any reason- 
ab le  manner of acceptance may be regarded as  ava i l ab le  
unless  t h e  o f f e r o r  has  made q u i t e  c l e a r  t h a t  it w i l l  
not  be acceptable .  This s ec t ion  modifies former 
t e c h n i c a l  r u l e s  requi r ing  t h a t  t e l eg raph ic  o f f e r s  be  
accepted by telegraphed acceptance, e t c .  

Hawaii Law. 

Rev. Laws Hawaii 202-1, 202-3 

Sec t ions  202-1 and 202-3 would be modified. 

U.C.C. s e c .  2 -207 .  Explanatory Notes. 

Sec t ion  2-207 of  the Code at tempts  f u r t h e r  t o  
expedi te  formation of  con t r ac t s  and t o  avoid d i spu te s  
where a d d i t i o n a l  terms a r e  s t a t e d  i n  t h e  acceptance 
o r  confirmation. "Between merchants" t h e  add i t iona l  
terms become a p a r t  o f  the  con t r ac t  un less  t h e  o f f e r  
has  express ly  l imi t ed  acceptance t o  t h e  terms o r  
un le s s  such terms "ma te r i a l ly  a l t e r "  t h e  c o n t r a c t ,  o r  
n o t i f i c a t i o n  of ob jec t ion  t o  t h e  new terms has  been 
given wi th in  a reasonable t i m e .  By subsect ion (3) t h e  
conduct by both p a r t i e s  recognizing t h e  ex is tence  of a 
c o n t r a c t  fo r  s a l e  is  declared s u f f i c i e n t  t o  form a 
binding agreement, al though the wr i t i ngs  of t h e  p a r t i e s  
do not  otherwise e s t a b l i s h  t h e  con t r ac t .  

Hawaii Law. 

Rev. Laws Hawaii 202-1, 202-3 

Sect ions 202-1 and 202-3 a r e  completely r ewr i t t en  
by t h i s  and o ther  s ec t ions  of  t h e  Code. 

U.C.C. Sec. 2-208. Explanatory Notes. 

Sect ion 2-208 of  t h e  Code express ly  provides t h a t  
a course of performance by the  p a r t i e s  i s  r e l evan t  t o  
determine the  meaning of t h e  agreement unless  ob jec t ion  
i s  interposed.  Whenever poss ib l e ,  t h e  express  terms 
of t h e  c o n t r a c t  and t h e  course of performance s h a l l  be 
construed a s  cons i s t en t  with each o the r ,  bu t  i f  t h i s  
i s  not  poss ib l e ,  t h e  express  terms s h a l l  con t ro l  t h e  



course  of performance, and t h e  course of performance 
s h a l i  con t ro l  both the  course of deal inq and the  usaqe 
of t r a d e .  The course of performance s h a l l  be r e l evan t  
t o  show a waiver o r  modif icat ion of any incons is ten t  
term. 

Hawaii Laus. 

There i s  no comparable p rov i s ion  i n  t h e  Hawaii 
s t a t u t e .  

U . C . C .  Sec. 2-209. Explanatory Notes. 

Sec t ion  2-209 of t h e  Code i s  intended t o  p r o t e c t  
and make e f f e c t i v e  any modi f ica t ion ,  r e sc i s s ion  and 
waiver,  s ince  many s a l e s  agreements a r e  complex and 
s u b j e c t  t o  changed condi t ions f requent ly  overlooked 
and not  wi th in  t h e  contemplation of t h e  p a r t i e s  a t  
t h e  time of  incept ion.  subsect ion (1) abol ishes  the  
need f o r  considerat ion i n  agreements modifying a  
c o n t r a c t .  Agreements f o r  r e s c i s s i o n  o r  modification 
a r e  sub jec t  under subsect ion (3) t o  the  provis ions  of 
t h e  s t a t u t e  of  f rauds  (Code, s e c t i o n  2-201) which must 
be s a t i s f i e d .  Subsections (2) and (31 a r e -  intended t o  
p r o t e c t  aga ins t  f a l s e  a l l e g a t i o n s  of  o r a l  modifications.  
Subsection (4) allows an o r a l  modif icat ion which would 
be unenforceable under t h e  s t a t u t e  of  f rauds t o  
ope ra t e  a s  a  waiver of ob l iga t ions  under t h e  con t r ac t .  
The e f f e c t  of such conduct a s  a waiver is fu r the r  
regula ted  i n  subsect ion ( 5 ) .  

This sec t ion  does no t ,  however, contemplate 
u n i l a t e r a l  modif icat ion o r  terminat ion.  

Hawaii Law. 

There i s  no comparable provis ion  i n  t h e  Hawaii 
s t a t u t e .  

U.C.C. Sec. 2-210. Explanatory Notes. 

Sec t ion  2-210 of t h e  Code qene ra l ly  recognizes 
both de lega t ion  of performance and a s s i g n a b i l i t y  a s  
normal and permissible  inc iden t s  of a  cont rac t  f o r  the  
s a l e  of goods. Delegation of performance, e i t h e r  i n  
conjunct ion v i t h  an assignment o r  otherwise,  is pro- 
v iaed  fo r  by subsect ion (1) where no s u b s t a n t i a l  
reason can be shown as  t o  why the  delegated performance 
w i l l  not be as  s a t i s f a c t o r y  a s  personal  performance. 



Under subsection (2) rights which are no longer 
executory such as right to damages for breach or a 
right to payment of an "account" as defined in the 
Article on secured transactions (Article 9) may be 
assigned although the agreement prohibits assignment. 

Subsection ( 3 )  provides a rule of construction 
where the parties agree that the contract is not 
assignable. Such a prohibition would bar only the 
delegation to the assignee of the assignor's 
performance. 

subsection (4) provides a rule of construction 
distinguishing between a normal commercial assignment 
and a financing assignment. In the commercial assign- 
ment, the assignee is substituted for the assignor as 
to rights and duties. In the financing assignment, 
only the rights of the assignor are transferred. 

Where t5e nonassigning party believes himself 
insecure, he may, pursuant to subsection (i), demand 
assurances from the assignee without prejudice to his 
rights against the assignor. 

Hawaii Law. 

There is no comparable provision in the ZEmaii 
statute. 

PART 3 
GENERAL OBLIGATION AND CONSTRUCTION 

OF CONTRACT 

U.C.C .  Sec. 2-301. Explanatory Notes. 

Section 2-301 restates the principle of law that 
the parties are obligated to perform their contract. 

Hawaii Law. 

Rev. Laws Hawaii 202-41 

The Code provision substantially repeats the 
language of section 202-41, the principal change being 
that performance is made an "obligation" of the 
parties rather than a "duty". 



U.C.C.  Sec. 2-302. Explanatory Notes. 

Sect ion 2-302 of t h e  Code au thor izes  the  cour t  t o  
app ly  equi tab le  cons idera t ions  i n  t h e  enforcement of 
a  c o n t r a c t  found t o  be unconscionable, by refusing t o  
enforce  the  con t r ac t  a s  a  whole, o r  of any objection- 
a b l e  c lause .  I f  t h e  i s s u e  i s  r a i s e d ,  the  p a r t i e s  a r e  
permi t ted  opprotuni ty  t o  present  evidence a s  t o  the 
purpose,  e f f e c t ,  and commercial s e t t i n g  of the  con- 
t r a c t  t o  a id  the  c o u r t  and t h e  quest ion of unconscion- 
a b i l i t y  is  a  ques t ion  of  l a w  f o r  t h e  cour t  t o  decide.  

Hawaii Law 

There i s  no comparable provis ion  i n  t h e  Hawaii 
s t a t u t e .  

u .c .C .  Sec. 2-303. Explanatory Notes. 

Sec t ion  2-303 makes c l e a r  t h a t  the  a l l o c a t i o n  of 
r i s k s  and burdens s e t  f o r t h  i n  A r t i c l e  2  of the  Code 
may be  var ied  by t h e  agreement of t h e  p a r t i e s .  

Hawaii Law. 

There i s  no comparable provis ion  i n  the  Hawaii 
s t a t u t e .  

U .C .C . Sec . 2-304. Explanatory Notes. 

Sect ion 2-304 c l a r i f i e s  e x i s t i n g  law. Subsection 
(1) app l i e s  t o  t r ansac t ions  where t h e  "pr ice"  of goods 
i s  payable i n  something o ther  than money. Subsection 
( 2 )  provides ,  however, t h a t  when goods a r e  t o  be  
exchanged fo r  r e a l t y ,  t h e  provis ions  of Ar t i c l e  2 
apply only t o  those  aspec ts  of the  t r ansac t ion  which 
concern t h e  t r a n s f e r  of  t i t l e  t o  goods bu t  do not  
a f f e c t  t h e  t r ansac t ion  of r e a l t y .  

Hawaii Law 

Rev. Laws Hawaii 202-9 (b) and ' (c)  

Subsections (b) and ( c )  of s ec t ion  202-9 a r e  
r e w r i t t e n .  



u.C.C. Sec. 2-305. Explanatory Notes. 

Sec t ion  2-305 app l i e s  when t h e  p r i c e  term i s  l e f t  
open on t h e  making of an agreement which i s  neverthe- 
l e s s  "intended" by t h e  p a r t i e s  t o  be a  binding 
agreement; it provides f o r  a  subsequent f i x i n g  of 
p r i c e ,  o r ,  i n  t h e  absence t h e r e o f ,  a  reasonable p r i c e  
a t  t h e  time of de l ive ry .  

When t h e  p r i c e  i s  l e f t  t o  be f ixed  "otherwise 
than by agreement of t h e  p a r t i e s "  b u t  i s  not  f ixed  
through t h e  f a u l t  of one p a r t y ,  subsect ion (3) 
provides  t h a t  t h e  other  p a r t y  may e i t h e r  t r e a t  t h e  
c o n t r a c t  a s  cancel led o r  f i x  a  reasonable p r i c e  
himself . 

Hawaii Law. 

Rev. Laws Hawaii 202-9, 202-10 

Sec t ion  202-9 ( d e f i n i t i o n  and ascertainment of 
p r i c e )  and s e c t i o n  202-10 ( s a l e  a t  a  valuat ion)  a r e  
r e w r i t t e n .  

U.C.C. Sec. 2-306. Explanatory Notes. 

Subsection (1) covers con t r ac t s  i n  which t h e  
q u a n t i t y  i s  measured by the  s e l l e r ' s  output o r  t h e  
buyer ' s  requirements. The Code adopts t h e  view t h a t  
such c o n t r a c t s  a r e  s u f f i c i e n t l y  d e f i n i t e  t o  be enforce- 
ab le .  The p a r t y  who w i l l  determine quan t i ty  must a c t  
i n  good f a i t h .  I f  an es t imate  i s  included i n  t h e  
agreement, no quan t i ty  unreasonably d ispropor t iona te  
may be tendered o r  demanded. 

Rela t ive  t o  exclusive dea l ings ,  subsect ion ( 2 )  
makes e x p l i c i t  t h e  commercial r u l e  whereby the  p a r t i e s  
t o  such c o n t r a c t s  have impliedly bound themselves t o  
use reasonable d i l i gence  i n  t h e i r  performance of the  
con t r ac t .  

Hawaii Law. 

There i s  no comparable provis ion  i n  t h e  Hawaii 
s t a t u t e .  



u.C.C.  Sec. 2-307. Explanatory Notes. 

Sect ion 2-307 provides t h a t  i n  the  absence of 
circumstances ind ica t ing  a con t r a ry  i n t e n t ,  de l ive ry  
i s  t o  be i n  a s i n g l e  l o t .  

~ a w a i i  Law. 

Rev. Laws Hawaii 202-45 (a) 

The e s s e n t i a l  i n t e n t  of subsect ion 202-45 (a)  is  
continued i n  e f f e c t .  

U.C.C. sec .  2-308. Explanatory Notes. 

Sect ion 2-308 s p e c i f i e s  t h e  p lace  of de l ive ry  
when the p a r t i e s  have not agreed otherwise.  The place 
of d e l i v e r y  i s  t o  be t h e  s e l l e r ' s  p lace  of business ,  
u n l e s s  a t  t h e  time of con t r ac t ing ,  t h e  goods a r e  known 
t o  be  elsewhere. 

Hawaii Law. 

Rev. Laws Hawaii 202-43 (a) 

Subsection 202-43(a) is  s l i g h t l y  modified. 

U.C.C. Sec. 2-309. Explanatory Notes. 

Sect ion 2-309 d e a l s  with the  s i t u a t i o n  where t h e  
c o n t r a c t  does n o t  spec i fy  t h e  time f o r  shipment, 
d e l i v e r y  o r  o ther  ac t ion .  Subsection (1) s t a t e s  a 
well-recognized r u l e  of law t h a t  i f  a con t r ac t  does 
not  spec i fy  t h e  time fo r  performance, t h e  law w i l l  
imply an agreement t o  perform wi th in  a reasonable time. 

Subsection ( 2 )  provides  t h a t  con t r ac t s  c a l l i n g  
f o r  successive performances f o r  an i n d e f i n i t e  per iod 
of time a r e  v a l i d  fo r  a reasonable time, but may be 
terminated a t  w i l l  by e i t h e r  pa r ty .  

Subsection (3) provides  t h a t  where a pa r ty  has  
t h e  a u t h o r i t y  t o  end t h e  con t r ac tua l  r e l a t i o n s h i p  
otherwise than f o r  breach, t h e  con t r ac t  can be 
terminated only by reasonable no t i ce .  



Hawaii Law. 

Rev. Laws Hawaii 202-43 (b) , 202-45 (b) , 202-47 (a)  , 
202-48 

The following provis ions  of t h e  Revised Laws of 
Hawaii provide f o r  t h e  po l i cy  continued under subsec- 
t i o n  2-309 (1) of t h e  Code: s ec t ions  202-43 (b) , 202- 
45 (b) , 202-47 ( a )  , and 202-48. Subsections (2) and (3) 
of t h e  Code do not  have comparable provis ions i n  the  
Hawaii s t a t u t e .  

U.C.C. Sec. 2-310. Explanatory Notes. 

Sec t ion  2-310 of the  code dea l s  with s i t u a t i o n s  
where t h e  con t r ac t  does not  spec i fy  the  time f o r  
payment o r  when the  c r e d i t  per iod begins t o  run.  
subsec t ion  (a) provides  t h a t  payment is  due a t  the 
time and p lace  the  buyer is  t o  rece ive  t h e  goods, 
r a t h e r  than a t  t h e  po in t  of de l ive ry ,  thereby afford-  
ing t h e  buyer opportuni ty  t o  inspec t  t h e  goods. 

Sec t ion  2-310 postpones t h e  buyer ' s  ob l iga t ion  t o  
pay u n t i l  a f t e r  t h e  s e l l e r  has  re l inquished  phys ica l  
possess ion .  Subsection (b) a t tempts  t o  assure  the  
s e l l e r  of  receiving payment f o r  t h e  goods by providing 
t h a t  i f  t h e  s e l l e r  i s  "authorized" t o  send t h e  goods 
t o  t h e  buyer,  he may sh ip  them "under reserva t ion"  and 
demand payment aga ins t  tender  of "documents of t i t l e "  
a f t e r  g iv ing  the  buyer opportuni ty  t o  in spec t  the  
goods. 

Subsection (c) d e a l s  with cases  where de l ive ry  of 
goods i s  deemed accomplished by de l ive ry  of documents 
of t i t l e .  Payment would be due a t  the  time and place 
t h e  buyer i s  t o  rece ive  t h e  documents. 

Paragraph (d) s t a t e s  a common commercial under- 
s tanding t h a t  a c r e d i t  per iod  runs from t h e  time of 
shipment o r  from t h e  da t ing  of the  invoice.  

Hawaii Law. 

Rev. Laws Hawaii 202-42, 202-47(b) 

Sect ions 202-42 (de l ive ry  and payment a r e  
concurrent  condi t ions)  and 202-471b) ( r i g h t  t o  examine 
the  goods) a re  r ewr i t t en .  



U.C.C. s ec .  2-311. Explanatory Notes. 

s e c t i o n  2-311 of the Code allows t h e  p a r t i e s  t o  
leave  c e r t a i n  d e t a i l e d  p a r t i c u l a r s  of performance t o  
be spec i f i ed  by one of  t h e  p a r t i e s .  

Subsection (3) c l a r i f i e s  t h e  r i g h t s  of t h e  p a r t i e s  
where one p a r t y  f a i l s  t o  fu rn i sh  s p e c i f i c a t i o n s  f o r  
performance o r  t o  cooperate;  i n  such event  t h e  o ther  
p a r t y  may perform i n  any reasonable  manner. 

Hawaii L a w .  

There i s  no comparable provis ion  i n  the Hawaii 
s t a t u t e .  

U.C.C. Sec. 2-312. Explanatory Notes. 

Sect ion 2-312 d e a l s  with some of t h e  implied 
war ran t i e s .  It provides a  warranty of good t i t l e ,  and 
of  freedom from encumbrances. It adds a  warranty 
aga ins t  claims by t h i r d  persons f o r  infringement of 
p a t e n t  o r  trademark r i g h t s ,  i n  a  s a l e  by a  "merchant 
r e g u l a r l y  dea l ing  i n  goods of t h i s  kind".  However, 
where a buyer furn ishes  s p e c i f i c a t i o n s  f o r  t h e  goods, 
t h e  buyer would be required t o  "hold t h e  s e l l e r  harm- 
l e s s "  from claims of infringement a r i s i n g  out  of t h e  
s p e c i f i c a t i o n s .  

Hawaii Law. 

Rev. Laws Hawaii 202-13 

Sect ion 202-13 i s  completely r ewr i t t en .  The 
p r i n c i p a l  change is  i n  the  e l imina t ion  of t h e  warranty 
of q u i e t  possession and t h e  add i t ion  of  t h e  warranty 
aga ins t  infringement c la ims.  However, dis turbance of 
q u i e t  possession may be one poss ib l e  way i n  which a  
breach of warranty of t i t l e  may be e s t ab l i shed .  

U.C.C. Sec. 2-313. Explanatory Notes. 

Sect ion 2-313 at tempts  t o  consol ida te  and 
systematize b a s i c  p r i n c i p l e s .  This s ec t ion  dea l s  with 
a f f i rma t ions  of f a c t  and promises by t h e  s e l l e r ,  
d e s c r i p t i o n s  of the  goods o r  exh ib i t i ons  of samples 
i n  the  same manner t h a t  any o ther  p a r t  of a  negot ia t ion  
which ends i n  a  con t r ac t  i s  d e a l t  with. Xo s p e c i f i c  



i n t e n t i o n  t o  make a  warranty i s  necessary.  A l l  t h a t  
must be shown i s  t h a t  the  r ep resen ta t ion  forms a  b a s i s  
of t h e  barga in  o r  a  p a r t  o f  it and t h a t  it r e l a t e s  t o  
t h e  goods. 

Hawaii Law. 

Rev. Laws Hawaii 202-12, 202-14, 202-16 

Sect ions 202-12, 202-14, and 202-16 a r e  combined 
and r ewr i t t en .  Warranties of d e s c r i p t i o n  and sample 
a r e  designated a s  "express" r a t h e r  than "implied" 
war ran t i e s .  

U.C.C. Sec. 2-314. Explanatory Notes. 

Sec t ion  2--314 of t h e  Code d e a l s  wi th  warran t ies  
of merchantabi l i ty  and warran t ies  by usage of t r a d e .  
This  warranty app l i e s  t o  s a l e s  f o r  use a s  wel l  as  f o r  
r e s a l e .  

This s e c t i o n  s p e c i f i c a l l y  provides  t h a t  serving 
food o r  dr ink  f o r  consumption on the  premises i s  a  
s a l e  which can give r i s e  t o  t h e  warranty of merchant- 
a b i l i t y .  

Hawaii Law. 

Rev. Laws Hawaii 202-15(b) 

Subsection 202-15 (b),  which provides  t h a t  t h e  
warranty of merchantabi l i ty  a r i s e s  only i n  s a l e s  "by 
desc r ip t ion" ,  i s  completely rewr i t ten .  

U.C.C. Sec. 2-315. Explanatory Notes. 

Sec t ion  2-315 provides t h a t  t h e  implied warranty 
of f i t n e s s  f o r  a  p a r t i c u l a r  purpose a r i s e s  when a  
s e l l e r  has reason t o  know t h a t  t h e  buyer in tends  t o  
use  t h e  goods f o r  a  p a r t i c u l a r  purpose and t h a t  t h e  
buyer is re ly ing  on t h e  s e l l e r ' s  s k i l l  o r  judgment. 

Hawaii Law. 

Rev. Laws Hawaii 202-15 ( a ) ,  (dl and (el  

Subsections 202-15 (a) , (d) and ( e )  a r e  r ewr i t t en .  
The Code omits the  provis ion  i n  subsect ion 202-15(d) 



which provides  t h a t  no implied warranty of f i t n e s s  f o r  
a  p a r t i c u l a r  purpose a r i s e s  when an a r t i c l e  i s  so ld  
under i t s  p a t e n t  o r  t r a d e  name. The e f f e c t  of t h i s  
omission i s  t h a t  the  ex i s t ence  of a  t r a d e  name would 
be on ly  one f a c t o r  t o  be  considered i n  determining 
whether t h e  buyer r e l i e d  on t h e  s e l l e r .  

u.c.C. s e c .  2-316. Explanatory Notes. 

s e c t i o n  2-316 seeks t o  p r o t e c t  the  buyer from 
unexpected and ~ n b a t g a i n e d  f o r  d i sc la imers  of warran- 
t i e s .  It dea l s  with c l auses  i n  s a l e s  con t r ac t s  seeking 
t o  exclude a l l  warran t ies .  

subsec t ion  (1) provides  a  r u l e  of cons t ruc t ion  
when t h e  c o n t r a c t  contains  an express  warranty and a l s o  
what appears t o  be a  negat ion o r  l i m i t a t i o n  of such 
warranty.  I n  such a  s i t u a t i o n  the  con t r ac t  p rovis ions  
s h a l l ,  i f  poss ib l e ,  be construed a s  cons i s t en t  with 
one another ;  i f  t h i s  i s  not  p o s s i b l e ,  t h e  disclaimer 
of warranty would be inope ra t ive .  

Subsection (2) p r e s c r i b e s  s t r i c t  requirements 
which must be met i n  d isc la iming  warran t ies .  However, 
t h e  impact of  t h i s  subsect ion i s  modified somewhat by 
subsec t ion  (3) which s e t s  f o r t h  circumstances under 
which implied warran t ies  may be excluded. 

Hawaii Law. 

Rev. Laws Hawaii 202-15 fc! , 202-71 

The Hawaii s t a t u t e  does not  contain a  comparable 
genera l  p rovis ion .  Sect ions 202-15(c) and 202-71 are  
modified.  

U.C.C.  Sec. 2-317. Explanatory Notes. 

Sec t ion  2-317 provides r u l e s  f o r  construing 
c o n t r a c t s  which g ive  r i s e  t o  two o r  more warran t ies ,  
express  o r  implied.  I n  gene ra l ,  a l l  warrant ies  a r e  
t o  be construed a s  cumulative and cons i s t en t  unless  
such a  cons t ruc t ion  i s  unreasonable,  i n  which case  t h e  
i n t e n t i o n  of  t h e  p a r t i e s  would determine which i s  
dominant. Three r u l e s  help t o  a s c e r t a i n  the  i n t e n t i o n  
of  t h e  p a r t i e s ;  t h e  f i r s t  two r u l e s  fol low the  canon 
of cons t ruc t ion  t h a t  t h e  s p e c i f i c  s h a l l  c o n t r o l  t h e  
genera l  i n  construing a  c o n t r a c t ,  and t h e  t h i r d  pro- 
v ides  t h a t  express  warran t ies  d i sp l ace  incons i s t en t  
impliei: warran t ies  except f o r  an implied warranty of 
f i t n e s s  f o r  a  p a r t i c u l a r  purpose. 



Hawaii Law. 

Rev. Laws ~ a w a i i  202-14, 202-15, 202-16 

s e c t i o n s  202-14, 202-15, and 202-16 a r e  r ewr i t t en  
i n t o  one sec t ion .  

U.C.C.  s e c .  2-318. Explanatory Notes. 

Sec t ion  2-318 provides  t h a t  t h e  s e l l e r ' s  warran- 
t i e s  extend t o  the  family and household of  the  buyer 
and gues t s  i n  h i s  home, i f  i t  i s  reasonable t o  expect 
t h a t  such persons may use t h e  goods. Beyond t h i s ,  t h e  
s e c t i o n  i s  not  intended t o  en large  o r  r e s t r i c t  t h e  
c a s e  law a s  t o  " p r i v i t y " .  

Hawaii Law. 

The Hawaii s t a t u t e  does not  contain a  comparable 
p rov i s ion .  

U.C.C. s e c .  2-319. Explanatory Notes. 

Sec t ion  2-319 seeks t o  e l imina te  unce r t a in ty  by 
de f in ing  t h e  e f f ec t  of shipping t e r m s .  F . O . B .  ( f ree  
on board) and F.A.S. ( f r e e  a longside)  a r e  defined i n  
accord with commercial understanding a s  t h e  po in t  t o  
which t h e  s e l l e r  has r e s p o n s i b i l i t y  for  t h e  r i s k  and 
t h e  expense of t canspor t a t ion .  

Hawaii Law. 

There i s  no comparable provis ion  i n  t h e  Hawaii 
s t a t u t e .  

U .C .C .  s e c .  2-320. Explanatory Notes. 

Sec t ion  2-320 d e a l s  with the terms, C .I .F. ( cos t ,  
insurance ,  f r e i g h t )  and C.  & F. o r  C.F. ( cos t  and 
f r e i g h t ) .  

The term C.I.F. means t h a t  t h e  p r i ce  of t h e  goods 
inc ludes  t h e  c o s t  of t h e  goods, insurance,  and f r e i g h t  
t o  t h e  named d e s t i n a t i o n .  I n  addi t ion ,  t h e  s e l l e r  
m u s t  a l s o  bear  the  r i s k  and c o s t  of pu t t i ng  the  goods 
i n t o  t h e  possession of the  c a r r i e r  a t  the  p o r t  of 



shipment. The s e l l e r  must then forward and tender  t o  
t h e  buyer the  negot iable  b i l l  of lading,  the  r e c e i p t  
showing t h e  f r e i g h t  has been paid o r  provided f o r ,  the  
p o l i c y  o r  c e r t i f i c a t e  of insurance,  and the  invoice 
fo r  t h e  goods. The buyer must make payment aga ins t  
t h e  tender  of these  documents unless  agreed otherwise.  
The buyer bears  t h e  r i s k  of l o s s  i n  t r a n s i t .  

Hawaii Law. 

There i s  no comparable provis ion  i n  t h e  Hawaii 
s t a t u t e .  

U.C.C. Sec. 2-321. Explanatory Notes. 

Sect ion 2-321 amplif ies  t h e  provis ions of sec t ion  
2-320 regarding C . I . F .  and C .  & F. cont rac ts .  Where 
t h e  p r i c e  i s  based on o r  ad jus ted  t o  "net  landed 
weights",  "del ivered weights" o r  "out t u rn"  quan t i ty  
o r  q u a l i t y ,  the  s e l l e r  must make a reasonable es t imate  
of t h e  p r i c e .  The buyer must then pay t h i s  es t imated 
p r i c e  when the  necessary documents a r e  tendered. When 
t h e  goods a r r i v e ,  weighing and inspect ion of t h e  goods 
w i l l  determine t h e  exac t  p r i c e  due. Adjustment w i l l  
then be made aga ins t  t h e  est imated p r i ce .  

Hawaii Law. 

There is  no comparable provis ion  i n  t h e  Hawaii 
s t a t u t e .  

U.C.C.  Sec. 2-322. Explanatorv N o t e s .  

Sec t ion  2-322 dea ls  with de l ive ry  "ex-ship". 
This r equ i r e s  the  s e l l e r  t o  d e l i v e r  the  goods from a 
s h i p  a t  t h e  des t ina t ion  p o r t  f r e e  of a l l  l i e n s  a r i s i n g  
ou t  of  c a r r i a g e  of  t h e  goods. The s e l l e r  m u s t  fu rn ish  
t h e  buyer with a d i r e c t i o n  which r equ i r e s  t h e  c a r r i e r  
t o  d e l i v e r  the  goods. Risk of  l o s s  remains on t h e  
s e l l e r  u n t i l  the  goods a r e  unloaded. 

Hawaii Law. 

There is no comparable provis ion  i n  t h e  Hawaii 
s t a t u t e .  



U.C.C. sec .  2-323. Explanatory Notes. 

s e c t i o n  2-323 dea l s  with the  form of t h e  b i l l  of 
lading required i n  overseas shipment and def ines  
*'overseasn i n  subsect ion ( 3 ) .  

subsec t ion  (1) follows t h e  r u l e  t h a t  a  regular  
b i l l  o f  lading ind ica t ing  d e l i v e r y  of t h e  goods a t  
t h e  dock fo r  shipment i s  s u f f i c i e n t ,  except under a  
term "F.O.B. vesse l" .  I f  t h e  term i s  "F.O.B. vesse l " ,  
t h e  s e l l e r  must procure an "on board" negot iable  b i l l  
of  lading from t h e  c a r r i e r .  

Subsection (2) dea l s  with t h e  problem of b i l l s  
of lading issued not  a s  a s i n g l e  b i l l  of lading but  i n  
a  s e t  of p a r t s .  

Hawaii Law. 

There i s  no comparable provis ion i n  the  Hawaii 
s t a t u t e .  

U.C.C. s e c .  2-324. Exolanatory Notes. 

Sect ion 2-324 of the  code ob l iga t e s  the  s e l l e r  
under "no a r r i v a l ,  no s a l e "  terms t o  s h i p  the  goods 
and i f  they a r r i v e  t o  tender them. I f  t he re  i s  a  
casua l ty  i n  t r a n s i t ,  t h e  buyer has  t h e  choice of  
accept ing o r  r e j e c t i n g  the  goods t h a t  a r r i v e .  

Hawaii Law. 

There i s  no comparable provis ion  i n  the  Hawaii 
s t a t u t e .  

U.C.C. Sec. 2-325. Explanatom Notes. 

Sect ion 2-325 of t h e  Code expresses the e s t a b l i s h -  
ed commercial and banking understanding a s  t o  t h e  
meaning and e f f e c t s  of  terms c a l l i n g  f o r  " l e t t e r  of 
c r e d i t "  o r  "confirmed c r e d i t " .  Under subsect ion ( 3 ) ,  
unless  otherwise agreed, t h e  term " l e t t e r  of c r e d i t "  
o r  "bankers c r e d i t "  i n  a  con t r ac t  f o r  s a l e  means an 
i r revocable  c r e d i t .  Also, "confirmed c r e d i t "  means 
t h e  c r e d i t  must ca r ry  t h e  d i r e c t  ob l iga t ion  of such a  
f inancing agency which does bus iness  i n  t h e  s e l l e r ' s  
f i n a n c i a l  market. 



Hawaii Law. 

There i s  no comparable provis ion  i n  the  Hawaii 
s t a t u t e .  

U.C.C. sec .  2-326. Explanatory Notes. 

Sect ion 2-326 d e a l s  with a " sa l e  on approval" and 
a "sa le  o r  r e t u r n " .  The code would i d e n t i f y  both types 
of t r ansac t ions  by t h e  f a c t  t h a t  t h e  "del ivered goods 
may be returned by t h e  buyer even though they conform 
t o  t h e  con t r ac t " .  Where such r i g h t  of r e tu rn  e x i s t s ,  
t h e  t r ansac t ion  would be a " s a l e  on approval" i f  the  
goods were de l ivered  p r imar i ly  fo r  use and a " sa l e  o r  
r e tu rn"  i f  t h e  goods were de l ivered  p r imar i ly  f o r  
r e s a l e .  

Subsection ( 3 )  reso lves  a l l  reasonable doubt a s  
t o  t h e  na tu re  of the  t r a n s a c t i o n  i n  favor of t h e  
genera l  c r e d i t o r s  of t h e  buyer; a s  aga ins t  them words 
such a s  "on consignment" o r  "on memorandum", with or 
without words of r e se rva t ion  of  t i t l e  i n  t h e  s e l l e r ,  
a r e  disregarded when t h e  buyer has a p lace  of business  
a t  which he dea l s  i n  goods of t h e  kind involved. A 
necessary exception is  made where t h e  buyer is known 
t o  be  engaged p r imar i ly  i n  s e l l i n g  goods of  o the r s  o r  
s e l l i n g  under a r e l evan t  s ign  law, o r  t h e  s e l l e r  
complies with t h e  f i l i n g  provis ions  of A r t i c l e  9 a s  i f  
h i s  i n t e r e s t  were a s e c u r i t y  i n t e r e s t .  

Hawaii Law. 

Rev. Laws Hawaii 202-19(3) 

Sec t ion  202-19 (3) is  rewr i t ten .  

U.C.C. Sec. 2-327. Explanatory Notes. 

Sect ion 2-327, toge ther  with sec t ion  2-326 of t h e  
Code, amount t o  a rewr i t ing  and expansion of t h e  
Hawaii s t a t u t e ,  al though cons i s t en t  with t h e  general  
r u l e s  t h e r e i n .  The changes a r e  intended t o  c l a r i f y  
t h a t  i n  a s a l e  on approval, i f  goods conform t o  con- 
t r a c t ,  t h e  buye r ' s  acceptance of p a r t  c o n s t i t u t e s  
acceptance of t h e  whole; t h i s  aspect  is  not  s e t  ou t  
i n  t h e  Hawaii law. 



I n  t h e  case of s a l e  o r  r e t u r n ,  the Code provides 
t h a t  r e t u r n  of any ansold u n i t  merely because it i s  
unsold is  t h e  normal i n t e n t  of t h e  "sa le  o r  r e t u r n " ,  
and the re fo re  t h e  r i g h t  t o  r e t u r n  fo r  t h i s  reason 
alone i s  independent of any o t h e r  ac t ion  under the  
con t r ac t  which would t u r n  on wholly d i f f e r e n t  consider- 
a t ions .  

I n  t h e  case of s a l e  on approval,  t h e  r i s k  r e s t s  
on t h e  s e l l e r  u n t i l  acceptance of t h e  goods by t h e  
buyer (see subsect ion 202-19 (3) (b) ( I ) ,  Revised Laws 
of Hawaii) ;whi le  i n  a  s a l e  o r  r e t u r n  the  r i s k  remains 
throughout on t h e  buyer;  t h i s  l a t t e r  provis ion  a l t e r s  
t h e  concept of subsect ion 202-19(3) ( a ) ,  Revised Laws 
of ~ a w a i i ,  wherein t h e  proper ty  passes  t o  t h e  buyer 
on de l ive ry  subjec t  t o  buye r ' s  r i g h t  t o  r e i n v e s t  t i t l e  
i n  s e l l e r  by re turn ing  o r  tendering the  goods wi th in  
t h e  time f ixed  i n  t h e  c o n t r a c t ,  o r  i f  no time f ixed ,  
within a  reasonable time. 

Hawaii Law. 

Rev.. Laws Hawaii 202-19 (3) 

Sec t ion  202-19(3) i s  r ewr i t t en .  

U.C.C. Sec. 2-328. Explanatory Notes. 

Sec t ion  2-328 of t h e  Code amounts t o  a  complete 
rewr i t ing  of t h e  Hawaii s t a t u t o r y  provis ions dea l ing  
with s a l e  by auction. 

Subsections (1) and (2) of t h e  Code a r e  e s s e n t i -  
a l l y  the  same a s  subsect ions 202-21(a) and ( b ) ,  
Revised Laws of Hawaii, except  subsect ion ( 2 )  provides 
t h a t  where a b i d  is  made while t h e  hammer is  f a l l i n g ,  
t h e  auct ioneer  may accept t h e  p r i o r  b id  o r  reopen t h e  
bidding. 

Subsection ( 3 )  of t h e  code provides  more e x p l i c i t  
r u l e s  f o r  t h e  s a l e  of goods with reserve o r  without 
reserve than does subsect ion 202-21(c), Revised Laws 
of Hawaii. 

Subsection (4) of the  code, with re ference  t o  
b i d s  by s e l l e r ,  goes beyond subsect ion 202-21(d), 
Revised Laws of Hawaii, by giving the  buyer, i n  addi- 
t i o n  t o  t h e  r i g h t  t o  dec la re  t h e  s a l e  f raudulent ,  t h e  
opt ion t o  take t h e  goods a t  the  l a s t  bona f i d e  bid.  



Hawaii Law. 

Rev. Laws Hawaii 202-21 

Section 202-21 is rewritten. 

PART 4 
TITLE, CREDITORS A N D  G O O D  F A I T H  PURCHASERS 

U.C.C. Sec. 2-401. Explanatory Notes. 

Section 2-401 of the Code deals with the issues 
between seller and buyer in terms of step by step 
performance or nonperformance under the contract for 
sale and not in terms of whether or not. "title" to the 
goods has passed. 

"Future" goods cannot be the subject of a present 
sale. Before title can pass the goods must be identi- 
fied in the manner set forth in section 2-501. The 
parties, however, have full liberty to arrange by 
specific terms for the passing of title to goods which 
are existing. 

The factual situations in subsections (2) and (3) 
upon which passage of title turn actually base the 
test upon the time when the selier has finally commited 
himself in regard to specific goods. In a "shipment" 
contract he commits himself by the act of making the 
shipment. If shipment is not contemplated, subsection 
(3) turns on the seller's final commitment, i.e., the 
delivery of documents or the making of the contract. 

Hawaii Law. 

Rev. Laws Hawaii 202-17, 202-18, 202-19, 202-20 

Sections 202-17 to 202-20, which generally cover 
this area of law. are rewritten. 

U.C.C. Sec. 2-402. Explanatory Notes. 

Section 2-402 lays down the general rule that 
once goods are identified to the contract, the buyer's 
right to recover the goods upon the seller's insolvency 



and t o  replevy the goods s h a l l  p r e v a i l  over t h e  r i g h t s  
of  unsecured c r e d i t o r s  of t h e  s e l l e r .  The r i g h t s  of 
secured c r e d i t o r s  of t h e  s e l l e r  a r e  governed by 
A r t i c l e  9 .  The buye r ' s  p r i o r i t y  over t h e  s e l l e r ' s  
unsecured c r e d i t o r s  i s  sub jec t  t o  important except ions 
where t h e  s e l l e r ' s  t r a n s f e r  t o  t h e  buyer i s  a fraudu-' 
l e n t  conveyance o r  a voidable  preference.  

Hawaii Law. 

Rev. Laws Hawaii 202-26 

Sec t ion  202-26, dea l ing  with c r e d i t o r s '  r i g h t s  
aga ins t  so ld  goods i n  s e l l e r ' s  possession,  i s  
r ewr i t t en .  

U . C . C .  Sec. 2-403. Explanatory Notes. 

Sec t ion  2-403 l ays  down t h e  b a s i c  r u l e  t h a t  a 
purchaser of goods acqui res  a l l  of t h e  t i t l e  which h i s  
t r a n s f e r o r  had o r  had power t o  t r a n s f e r .  This i s  
s i m i l a r  t o  sec t ion  202-23, Revised Laws of Hawaii. 

Sec t ion  202-24, Revised Laws of Hawaii, provides 
t h a t  a s e l l e r  with voidable  t i t l e  can t r a n s f e r  good 
t i t l e  t o  a purchaser i n  good f a i t h  and fo r  value.  
Sec t ion  2-403 of t h e  Code! incorpora tes  t h i s  p r i n c i p l e  
and covers fou r  s p e c i f i c  s i t u a t i o n s .  

Sec t ion  202-25, Revised Laws of Hawaii,provides 
t h a t  any s e l l e r  l e f t  i n  possession of goods so ld  can 
t r a n s f e r  t i t l e  t o  such goods t o  a bona f i d e  purchaser .  
Under s e c t i o n  2-403 of t h e  Code, i f  t h e  s e l l e r  l e f t  i n  
possession i s  a "merchant who d e a l s  i n  goods of t h a t  
kind",  t h e r e  may be an e n t r u s t i n g  s i t u a t i o n .  I f  s o ,  
t h e  s e l l e r  would have the  powers s e t  f o r t h  i n  subsec- 
t i o n  2-403 (b) . 
Hawaii Law. 

Rev. Laws Hawaii 202-20(d), 202-23, 202-24, 
202-25, 206-9(b) 

Sect ions 202-20(d), 202-23, 202-24, 202-25, 
and 206-9(b) a r e  combined and r ewr i t t en .  



PART 5 
PERFORMANCE 

U.C.C. sec .  2-501. Explanatory Notes. 

Sec t ion  2-501 d e a l s  with the  manner of  i den t i fy -  
ing goods t o  t h e  con t r ac t  s o  t h a t  an insurable  i n t e r e s t  
i n  t h e  buyer and the  r i g h t s  s e t  f o r t h  i n  t h e  next 
s e c t i o n  w i l l  accrue.  Generally speaking, i den t i f i ca -  
t i o n  may be made i n  any manner " e x p l i c i t l y  agreed t o "  
by t h e  p a r t i e s .  

~ a w a i i  Law. 

Rev. Laws Hawaii 202-17, 202-19 

The provis ions  of s ec t ion  202-17 (no property 
passes  u n t i l  goods a r e  ascer ta ined)  and sec t ion  202- 
19 ( r u l e s  f o r  ascer ta in ing  in t en t ion )  would be 
modified. 

U.C.C. Sec.  2-502. Explanatory Notes. 

Sec t ion  2-502 g ives  t h e  buyer an add i t iona l  r i g h t  
a s  a r e s u l t  of i d e n t i f i c a t i o n  of t h e  goods t o  t h e  
c o n t r a c t .  He has  a  r i g h t  t o  the  goods i f  the  s e l l e r  
should become inso lvent  w i th in  t e n  days a f t e r  receiv-  
i ng  t h e  f i r s t  ins ta l lment  on t h e  p r i c e .  

Hawaii Law. 

Rev. Laws Hawaii 202-17, 202-18, 202-19 

There i s  no comparable provis ion i n  the  Hawaii 
s t a t u t e ,  bu t  s ec t ions  202-17, 202-18, and 202-19 
would be a f f@cted .  

U.C .C . Sec. 2-503. Explanatory Notes. 

Sec t ion  2-503 s e t s  f o r t h  the  general  r u l e s  govern- 
ing t h e  manner of proper o r  due render of de l ivery .  
I t  provides  f o r  the  method of tender of de l ive ry  i n  
f i v e  ca t egor i e s :  (1) tender  of de l ive ry  i n  s i t u a t i o n s  
not  otherwise s p e c i f i c a l l y  covered i n  sec t ion  2-503, 



( 2 )  tender  of de l ive ry  under shipment c o n t r a c t s ,  (3) 
tender  of de l ive ry  under d e s t i n a t i o n  c o n t r a c t s ,  (4) 
tender  of de l ive ry  of goods i n  possession oE a  b a i l e e  
where d e l i v e r y  is  t o  be accomplished without moving 
t h e  goods, and ( 5 )  tender  of de l ive ry  where t h e  con- 
t r a c t  r equ i r e s  de l ive ry  of documents. 

Hawaii Law. 

Rev. Laws Hawaii 202-11, 202-19, 202-20, 202-43(c) and 
(d) , 202-46, 202-51 

The Hawaii s t a t u t e  does not contain a  s i m i l a r l y  
d e t a i l e d  t reatment .  The general  po l i cy  provided i n  the 
following s t a t u t o r y  provis ions  is  continued and 
supplemented: s ec t ions  202-11, 202-19, 202-20, 202-43 
( c )  and ( d ) ,  202-46 and 202-51 except t h a t  subsect ion 
2-50313) of t h e  code changes the  r u l e  of 202-19(5) a s  
t o  what c o n s t i t u t e s  a  d e s t i n a t i o n  con t r ac t .  

U.C.C. Sec. 2-504. Explanatorv Notes. 

Sect ion 2-504 app l i e s  t o  shipment con t r ac t s  and 
extends the  app l i ca t ion  of subsect ion 2-503 (2) . 

Unless otherwise agreed, e f f e c t i v e  tender  would 
be made by t h e  s e l l e r  under a  shipment con t r ac t  a s  
follows: 

(a)  The s e l l e r  must p u t  the goods i n  possession 
of t h e  c a r r i e r  under a  reasonable con t r ac t  
f o r  t h e i r  t r anspor t a t ion .  

(b) The s e l l e r  must tender  " in  due form" any 
"document" required fo r  t h e  buyer t o  obta in  
possession of the  goods. 

(c)  The s e l l e r  must i n  every case "promptly 
no t i fy"  the  buyer of t h e  shipment. 

Hawaii Law. 

Rev. Laws Hawaii 202-46 

Sect ion 202-46 i s  rewr i t ten .  



u.c .c. sec. 2-505. Explanatory Notes. 

Section 2-505 deals with shipment by the seller 
under reservation. Under this section, the seller's 
procurement of a negotiable bill of lading (whether 
to his order or not) reserves a "security interest" in 
the goods. 

This section also provides that a nonnegotiable 
bill of lading naming the seller or his nominee as 
consignee "reserves possession of the goods as secu- 
rity". It is not necessary that the seller retain 
possession of the bill. A nonnegotiable bill of lading 
naming the buyer as consignee "reserves no security 
interest" in the goods even though the seller retains 
possession of the bill of lading. 

Subsection (21 provides that the seller's reser- 
vation of a security interest in goods where shipment 
under reservation is in violation of the terms of a 
contract for sale shall constitute an improper contract 
for transportation under section 2-504. 

Hawaii Law. 

Rev. Laws Hawaii 202-20 

Section 202-20 is rewritten. 

U.C.C. Sec. 2-506. Explanatory Notes. 

Section 2-506 covers drafts relating to shipment 
of goods whether or not there are documents accompany- 
ing the draft. It covers only drafts which have been 
paid or purchased for value by a "financing agency". 

Subsection (2) indicates that a financing agency 
is entitled to reimbursement from the buyer for a draft 
purchased or honored in good faith even though defects 
in documents accompanying the draft are later discover- 
ed so long as these defects were not apparent on the 
face. 

Hawaii Law. 

There is no comparable provision in the Hawaii 
law. 



U.C.C. Sec. 2-507. Explanatory Notes. 

Subsection (1) of section 2-507 of the bode 
restates the rule provided in section 202-42, Revised 
Laws of Hawaii, that tender of delivery and payment are 
concurrent conditions unless otherwise agreed. 

subsection (2) provides that if payment is due 
and demanded when the goods are delivered to the buyer, 
the buyer's right to retain the goods or to dispose of 
them is conditional upon payment being made. This 
concept of conditional delivery has no counterpart in 
the ~awaii statute. 

Hawaii Law. 

Rev. Laws Hawaii 202-11, 202-41, 202-42, 202-69 

Sections 202-11, 202-41, 202-42, and 202-69 are 
affected. 

U.C.C. Sec. 2-508. Explanatory Notes. 

Section 2-508 deals with the seller's right to 
correct improper tender or delivery. 

section 2-601 of the Code provides that a buyer 
may reject "if the goods or the tender of delivery 
fail in any respect to conform to the contract". The 
impact of this broad right of rejection is softened by 
the provisions of section 2-508 giving the seller the 
opprotunity to cure improper tender or delivery in 
certain circumstances. 

Hawaii Law. 

There is no comparable provision in the Hawaii 
statute. 

u.c.c. sec. 2-509. Explanatory Notes. 

Section 2-509 allocates risk of loss in all 
situations where there has been no breach of the 
contract for sale except where there is "contrary 
agreement" or there is a sale on approval under section 
2-327. 



The Code a l l o c a t e s  r i s k  of l o s s  without regard t o  
t i t l e  t o  t h e  goods, t h e  underlying theory  being the  
adoption of a con t r ac tua l  approach r a t h e r  than an 
a r b i t r a r y  s h i f t i n g  of t h e  r i s k  with the  "property" i n  
t h e  goods. 

Under subsect ion 2-50913) t h e  r i s k  of l o s s  does 
not  pass  from a "merchant" t o  a buyer u n t i l  t h e  buyer 
has  taken phys ica l  possession of t h e  goods, i . e . ,  
u n t i l  " r e c e i p t "  by t h e  buyer. 

Hawaii Law. 

Rev. Laws Hawaii 202-22 

s e c t i o n  202-22, which provides  t h a t  r i s k  of l o s s  
follows t i t l e  t o  t h e  goods, i s  r ewr i t t en .  

U.C.C.  Sec. 2-510. Explanatory Notes. 

Sec t ion  2-510 d e a l s  with the  e f f e c t  o f  breach on 
t h e  r i s k  of l o s s .  The b a s i c  philosophy of the  Code i s  
t o  p l ace  the  r i s k  of l o s s  on the  p a r t y  who has  broken 
h i s  c o n t r a c t .  

Hawaii Law. 

There i s  no comparable provis ion  i n  the  Hawaii 
s t a t u t e .  

U.C.C.  Sec. 2-511. Explanatory Notes. 

Sec t ion  2-511, dea l ing  with tender  of payment, 
t oge the r  with sec t ion  2-507, adopts the  r u l e  s t a t e d  
i n  s e c t i o n  202-42, Revised Laws of Hawaii. 

Subsection ( 2 )  recognizes t h a t  tender  of cash f o r  
goods i s  not  always commercially f e a s i b l e .  Hence 
something l e s s  than cash may opera te  a s  proper tender 
of payment. 

Hawaii Law. 

Rev. Laws Hawaii 202-42 

Sec t ion  202-42 i s  r ewr i t t en .  



U.C.C. s e c .  2-512. Explanatory Notes. 

Sec t ions  2-512 and 2-513 e s t a b l i s h  the  scope of  
t h e  buye r ' s  r i g h t  t o  in spec t .  The Code contemplates 
t h a t  t h e  buyer s h a l l  have an opportuni ty  t o  in spec t  
before  acceptance and before  payment unless  t h e  
c o n t r a c t  r equ i r e s  payment before  inspect ion.  

Sec t ion  2-512 app l i e s  t o  cases  i n  which t h e  
c o n t r a c t  r equ i r e s  payment before  inspec t ion  e i t h e r  by 
t h e  express  agreement of t h e  p a r t i e s  o r  by reason of 
t h e  e f f e c t  i n  law of t h a t  con t r ac t .  

Subsection ( 2 )  makes e x p l i c i t  the  genera l  po l i cy  
of the  Hawaii s t a t u t e  t h a t  the  payment requi red  before  
in spec t ion  i n  no way impairs  the buye r ' s  remedies o r  
r i g h t s  i n  t h e  event  of  a  d e f a u l t  by t h e  s e l l e r .  

Hawaii Law. 

Rev. Laws Hawaii 202-47, 202-49 

There i s  no comparable provis ion i n  the  Hawaii 
s t a t u t e ,  bu t  s ec t ions  202-47 and 202-49 r e l a t e  t o  t h i s  
s u b j e c t .  

U.C.C. Sec. 2-513. Explanatory Notes. 

Sect ion 2-513, dea l ing  with t h e  buyer ' s  r i g h t  t o  
in spec t ion ,  i s  i n  gene ra l  accord wi th  s e c t i o n  202-47, 
Revised Laws of Hawaii, on t h e  same sub jec t .  Unless 
otherwise agreed, t h e  Code g ives  t h e  buyer a  r i g h t  t o  
in spec t  t h e  goods a t  any reasonable t ime and p l ace  and 
i n  any reasonable manner. 

Subsection ( 2 ) ,  dea l ing  with cos t  o f  i n spec t ion ,  
i s  new. 

Subsection ( 3 )  d e a l s  with s i t u a t i o n s  where the  
c o n t r a c t  r equ i r e s  t h e  buyer t o  pay fo r  the  goods 
before  inspec t  ion. 

Subsection (4) provides  t h a t  agreement a s  t o  t h e  
p l ace  f o r  o r  method of  inspect ion s h a l l  not a f f e c t  
t h e  r u l e s  regarding i d e n t i f i c a t i o n ,  de l ive ry ,  passage 
of t i t l e ,  and r i s k  o f  loss .  

Hawaii Law. 

Rev. Laws Hawaii 202-47 

Sect ion 202-47 i s  rewr i t ten .  



u . C  . C .  s ec .  2-514. Explanatory Notes. 

Sec t ion  2-514 would extend t h e  r u l e  found i n  
s e c t i o n  41  of t h e  Uniform B i l l s  of Lading Act by 
inc lud ing  any document aga ins t  which a  d r a f t  i s  drawn-- 
no t  j u s t  b i l l s  of  lad ing .  

Hawaii Law. 

There i s  no comparable provis ion  i n  t h e  Hawaii 
s t a t u t e  s ince  Hawaii has  not adopted t h e  Uniform B i l l s  
of Lading Act. 

u.c.C. Sec. 2-515. Explanatory Notes. 

s e c t i o n  2-515 is intended t o  f a c i l i t a t e  and 
encourage t h e  p r i v a t e  adjustment of d i spu te s  a s  t o  t h e  
k i n d ,  q u a l i t y ,  o r  condi t ion  of goods i d e n t i f i e d  t o  
c o n t r a c t s  fo r  s a l e .  

Subsection (a)  g ives  e i t h e r  p a r t y  t h e  r i g h t  t o  
t e s t ,  i n spec t ,  and sample t h e  goods upon reasonable 
n o t i f i c a t i o n  of the  o t h e r  p a r t y  f o r  t h e  purpose of 
a s c e r t a i n i n g  f a c t s  and preserving evidence wi th  respec t  
t o  t h e  goods. 

subsec t ion  (b) provides  fo r  i n spec t ion  of  t h e  
goods by a  t h i r d  p a r t y ,  bu t  only by mutual agreement 
of  t h e  p a r t i e s .  

Hawaii Law. 

There i s  no comparable provis ion  i n  t h e  Hawaii 
s t a t u t e .  

PART 6 
BREACH, REPUDIATION AND EXCUSE 

U.C.C.  Sec. 2-601. Explanatory Notes. 

Sec t ion  2-601 of the  Code consol ida tes  i n  one 
s e c t i o n  a  catalogue of buye r ' s  r i g h t s  t o  accept  o r  
r e j e c t  goods, and such r i g h t s  a r e  wholly independent 
of t h e  s t a t u s  of t i t l e  t o  t h e  goods. 



Hawaii Law. 

Rev. Laws Hawaii 202-11, 202-44, 202-66(1) 

There i s  no s p e c i f i c a l l y  comparable provis ion i n  
t h e  Hawaii s t a t u t e ,  b u t  s eve ra l  p rovis ions  dea l  with 
s i t u a t i o n s  of nonconformity, including s e c t i o n s  202-11, 
202-44, and 202-66 ( 1 ) .  

u.c.C. Sec. 2-602. Explanatory Notes. 

s e c t i o n  2-602 i s  intended t o  make c l e a r  t h a t  a  
tender  o r  d e l i v e r y  of  goods made pursuant t o  a  con t r ac t  
of s a l e ,  even though wholly nonconforming, r equ i r e s  
a f f i r m a t i v e  a c t i o n  by t h e  buyer t o  avoid acceptance. 
Under subsec t ion  ( I ) ,  the  buyer i s  given a  reasonable 
t i m e  t o  n o t i f y  t h e  s e l l e r  of  h i s  r e j e c t i o n ,  b u t  with- 
ou t  such seasonable n o t i f i c a t i o n  h i s  r e j e c t i o n  is  
i n e f f e c t i v e .  

Subsect ion (2) l ays  down t h e  normal d u t i e s  of  t h e  
buyer upon r e j e c t i o n .  Beyond h i s  duty t o  hold the  
goods with reasonable  ca re  f o r  t h e  buye r ' s  d i s p o s i t i o n ,  
t h i s  s e c t i o n  cont inues t h e  p o l i c y  of t h e  Hawaii 
s t a t u t e  i n  gene ra l ly  r e l i e v i n g  t h e  buyer from any 
d u t i e s  with r e spec t  t o  them, except when t h e  circum- 
s t ances  impose t h e  l i m i t e d  ob l iga t ion  of salvage upon 
him under t h e  next  s ec t ion .  

Ha'waii Law. 

Rev. Laws Hawaii 202-50 

Sec t ion  202-50 i s  rewr i t t en .  

U.C.C. Sec. 2-603. Explanatory Notes. 

Sec t ion  2-603 c r e a t e s  a  l imi t ed  a rea  i n  which 
t h e  merchant buye r ' s  ob l iga t ions  as  t o  r i g h t f u l l y  
r e j e c t e d  goods i s  g r e a t e r  than those of  o ther  buyers.  
The merchant buyer would n o t  only have t h e  duty of 
reasonable c a r e  of t h e  goods under s e c t i o n  2-602(2) (b) 
b u t  a l s o  t h e  duty  t o  fol low "reasonable i n s t r u c t i o n s '  
from t h e  s e l l e r  with r e spec t  t o  t h e  goods so  long a s  
t h e  s e l l e r  provides  indemnity f o r  expenses i f  demanded 
by t h e  buyer,  and even without i n s t r u c t i o n s  from t h e  
s e l l e r ,  t o  make "reasonable e f f o r t s "  t o  s e l l  goods 
which a r e  "per i shable  o r  t h rea t en  t o  dec l ine  i n  value 
speedi ly" .  
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Hawaii Law. 

There i s  no comparable provis ion  i n  the Hawaii 
s t a t u t e .  

u.C.C. Sec. 2-604. Explanatory Notes. 

Sec t ion  2-604 i s  designed t o  encourage salvage 
of r e j e c t e d  goods by t h e  buyer. Proper salvage w i l l  
o f t e n  decrease t h e  amount of damages t o  which t h e  
s e l l e r  i s  exposed. The Code seeks t o  accomplish t h i s  
end by making it c l e a r  t h a t  the  buyer ' s  s torage  o r  
r e s a l e  of t h e  goods i n  proper circumstances w i l l  not  
c o n s t i t u t e  acceptance o r  conversion of  t h e  goods by 
t h e  buyer.  

Hawaii Law. 

There i s  no comparable provis ion  i n  the Hawaii 
s t a t u t e .  

U.C.C. Sec. 2-605. Explanatory Notes. 

Sec t ion  2-605 r e s t s  upon a  p o l i c y  of permit t ing 
t h e  buyer t o  g ive  a  quick and informal not ice  of 
d e f e c t s  i n  a  tender  without pena l iz ing  him f o r  omis- 
s i o n s  i n  h i s  s ta tement ,  while a t  t h e  same t i m e  p ro t ec t -  
ing a  s e l l e r  who i s  reasonably misled by t h e  buye r ' s  
f a i l u r e  t o  s t a t e  curable  de fec t s .  

In  t r a n s a c t i o n s  between merchants, the  merchant 
buyer would be requi red ,  upon reques t  from the  merchant 
s e l l e r ,  t o  give a  " f u l l  and f i n a l  w r i t t e n  statement of 
a l l  d e f e c t s "  on which he proposes t o  r e l y .  A l l  o ther  
buyers would be required t o  spec i fy  "defects"  
d i s c e r n i b l e  on inspec t ion  i f  t h e  s e l l e r  could have 
cured t h e  de fec t .  

Hawaii Law. 

There i s  no comparable provis ion  i n  the  Hawaii 
s t a t u t e .  



U.C.C. s ec .  2-606. Explanatorv Notes. 

Sec t ion  2-606 provides t h a t  under Ar t i c l e  2  of 
t h e  Code, "acceptance" a s  appl ied t o  goods means t h a t  
t h e  buyer,  pursuant t o  the  c o n t r a c t ,  t akes  p a r t i c u l a r  
goods which have been appropriated t o  t h e  cont rac t  a s  
h i s  own, whether o r  no t  he i s  obl iga ted  t o  do so.  

Under t h i s  s ec t ion  acceptance of goods is  always 
acceptance of i d e n t i f i e d  goods which have been 
appropr ia ted  t o  t h e  c o n t r a c t  o r  a r e  appropriated by 
t h e  c o n t r a c t .  There i s  no provis ion  f o r  "acceptance 
of t i t l e "  a p a r t  from acceptance i n  genera l ,  s ince  
acceptance of t i t l e  is  not ma te r i a l  under t h i s  Ar t i c l e  
t o  t h e  d e t a i l e d  r i g h t s  and d u t i e s  of t h e  p a r t i e s .  

Hawaii Law. 

Rev. Laws Hawaii 202-48 

Sec t ion  202-48 is  rewr i t t en .  

U.C.C. Sec. 2-607. Explanatory Notes. 

Sec t ion  2-607 would cont inue,  i n  general ,  the  
p o l i c i e s  with respec t  t o  acceptance of goods. Under 
subsec t ion  ( I ) ,  once t h e  buyer accepts  a  tender the  
s e l l e r  acqui res  a  r i g h t  t o  i t s  p r i c e  on t h e  cont rac t  
terms. 

Under subsect ion ( 2 )  acceptance of goods preclude 
t h e i r  subsequent r e j e c t i o n .  Any r e tu rn  of the  goods 
t h e r e a f t e r  must be by way of revocation of acceptance 
under t h e  next  s ec t ion .  

Subsection 2-607 ( 3 )  ( a ) ,  l i k e  sec t ion  202-49, 
Revised Laws of Hawaii, r equ i r e s  t h e  buyer t o  n o t i f y  
t h e  s e l l e r  of  "any breach" wi th in  a  reasonable time 
a f t e r  it i s  discovered o r  should have been discovered 
o r  be bar red  from any remedy. 

I n  t h e  event the  s e l l e r  breaches t h e  warranty 
a g a i n s t  infringement,  t h e  buyer must, i f  sued fo r  
infr ingement ,  n o t i f y  t h e  s e l l e r  wi th in  a  reasonable 
time " a f t e r  he rece ives  no t i ce  of t h e  l i t i g a t i o n "  or 
be bar red  from any remedy over aga ins t  t h e  s e l l e r .  
This provis ion  of  subsect ion 2-607 (3 )  (b) is  new. 

Subsection 2-607(5)(a) s e t s  up a  s t a t u t o r y  
procedure f o r  "vouching i n "  a  s e l l e r  who i s  answerable 
over t o  a  buyer fo r  a breach of  warranty or o the r  
o b l i g a t i o n  on which t h e  buyer is  being sued. 



Hawaii Law. 

Rev. ~ a w s  Hawaii 202-41, 202-49, 202-69 

Sect ions 202-41, 202-49 and 202-69 a r e  r ewr i t t en .  

u.c.c. s e c .  2-608. Explanatory Notes. 

Under s e c t i o n  2-608, t h e  concept of revocation 
of acceptance would replace the  remedy of r e s c i s s i o n  
f o r  breach of warranty under sec t ion  202-69, Revised 
Laws of Hawaii. 

Under subsect ion 202-69(b), Revised Laws of Hawaii, 
e l e c t i o n  of t h e  remedy of r e sc i s s ion  forec loses  t h e  
buyer from t h e  remedy of damages f o r  breach of warranty. 
The buyer is l imi t ed  t o  t h e  r e t u r n  of any p a r t  of t h e  
purchase p r i c e  which has been paid.  Under t h e  Code, 
t h e  revoking buyer may revoke acceptance and s t i l l  
use t h e  remedies s e t  ou t  i n  sec t ion  2-711. 

Sec t ion  202-69(c), Revised Laws of Hawaii, 
r equ i r e s  t h a t  t h e  buyer must n o t i f y  t h e  s e l l e r  of h i s  
e l e c t i o n  t o  resc ind  "within a reasonable t ime".  The 
Code follows t h e  same p r i n c i p l e  by requi r ing  revoca- 
t i o n  "within a reasonable time a f t e r  t h e  buyer 
d iscovers  o r  should have discovered" t h e  grounds fo r  
revocat ion.  I n  addi t ion ,  t h e  Code requi res  t h a t  the  
revocat ion must occur before  t h e  condi t ion of t h e  goods 
has  s u b s t a n t i a l l y  changed unless ,  of course,  t h e  change 
i s  due t o  t h e  de fec t  i n  the  goods. 

Hawaii Law. 

Rev. Laws Hawaii 202-69 

Sect ion 202-69 is  rewr i t t en .  

U.C.C. Sec. 2-609. Explanatorv Notes. 

Sec t ion  2-609 recognizes t h a t  a mater ia l  p a r t  of 
any barga in  fo r  t h e  s a l e  of goods i s  t h e  reasonable 
expec ta t ion  t h a t  the con t r ac t  w i l l  be performed. 
Impairment of t h i s  expectat ion,  which i s  something 
s h o r t  o f  ac tua l  breach, can c r e a t e  undue hazards unless  
a means of p ro tec t ion  is  devised. 



The Code seeks t o  p r o t e c t  aga ins t  impending breach 
by g iv ing  t h e  threatened p a r t y  (1) the  r i g h t  t o  demand 
adequate assurance of performance; (2) t h e  r i g h t  t o  
suspend h i s  performance, and (3) the  r i g h t  t o  t r e a t  
t h e  c o n t r a c t  a s  repudiated i f  adequate assurance of 
performance is not  given. 

Hawaii Law. 

Rev. Laws Hawaii 202-53, 202-54, 202-55, 202-63 

There i s  no comparable provis ion i n  the Hawaii 
s t a t u t e ,  bu t  t h e  sec t ions  202-53, 202-54, 202-55, and 
202-63 provide pro tec t ion  aga ins t  impending breach. 

U.C.C. Sec. 2-610. Explanatory Notes. 

Sec t ion  2-610 dea l s  with a n t i c i p a t o r y  repudia- 
t i o n .  Under t h i s  s e c t i o n  when such a  repudiat ion 
s u b s t a n t i a l l y  impairs the  value of the  con t r ac t ,  t h e  
aggrieved p a r t y  may a t  any time r e s o r t  t o  h i s  remedies 
f o r  breach,  o r  he may suspend h i s  own performance 
while he negot ia tes  with,  o r  awai ts  performance by, the  
o the r  pa r ty .  

Hawaii Law. 

Rev. Laws Hawaii 202-63(b), 202-65 

There is  no comparable provis ion i n  the  Hawaii 
s t a t u t e ,  bu t  s ec t ions  202-63 (b)  a'nd ,202-65 d e a l  wi th  
breach of con t r ac t  and r e sc i s s ion .  The general  e f f e c t  
of s ec t ion  202-63(b) i s  continued i n  fo rce .  

U.C.C. s e c .  2-611. Explanatory Notes. 

Sec t ion  2-611 makes it c l e a r  t h a t  t h e  repudiat ing 
p a r t y ' s  r i g h t  t o  r e i n s t a t e  the  cont rac t  i s  e n t i r e l y  
dependent upon the  ac t ion  taken by the  aggrieved par ty .  
I f  the  l a t t e r  has cancel led the  con t r ac t  or ma te r i a l ly  
changed h i s  pos i t i on  a t  any time a f t e r  t h e  repudiat ion,  
t h e r e  can be no r e t r a c t i o n  under t h i s  s ec t ion .  

Hawaii Law. 

There i s  no comparable provis ion i n  the  Hawaii 
s t a t u t e .  



u.c.C. Sec. 2-612. Explanatory Notes. 

Sect ion 2-612 p resc r ibes  s p e c i a l  r u l e s  fo r  
i n s t a l l m e n t  contr 'acts.  

subsection 2-612(1) s t a t e s  t h a t  a  cont rac t  may 
be a n  instal lment  c o n t r a c t  even though it contains  
t h e  c l a u s e y e a c h  de l ive ry  is  a  separa te  cont rac t"  or 
i t s  "equivalent".  

subsect ion 2-612(2) dea l s  with the r i g h t  of the  
buyer  t o  r e j e c t  nonconforming ins ta l lments .  The buyer 
may r e j e c t  only (a)  i f  the  nonconformity s u b s t a n t i a l l y  
impai rs  the  value of t h a t  i n s t a l lmen t  and cannot be 
cured  o r  (b) i f  t he re  i s  a  d e f e c t  i n  required documents. 

Subsection 2-612(3) d e a l s  with the  problem of 
breach  of the whole con t r ac t .  

Hawaii Law. 

Rev. Laws Hawaii 202-45(b) 

Sec t ion  202-45(b) i s  r ewr i t t en .  

U.C.C. Sec. 2-613. Explanatorv Notes. 

Sec t ions  2-613 through 2-616 d e a l  with various 
phases  of t h e  problem of  imposs ib i l i t y  of performance 
of t h e  cont rac t  of s a l e .  

Sec t ion  2-613 covers the  problem of imposs ib i l i ty  
a r i s i n g  out  of an inadver ten t  des t ruc t ion  o r  de te r io-  
r a t i o n  of s p e c i f i c  goods which were supposed t o  be 
used t o  f i l l  the  terms of  a  con t r ac t  f o r  s a l e .  

Hawaii Law. 

Rev. Laws Hawaii 202-7, 202-8 

Sec t ions  202-7 and 202-8 a r e  combined and 
r e w r i t t e n .  

U.C.C.  sec .  2-614. Explanatory Notes. 

Sec t ion  2-614 dea l s  with s u b s t i t u t e d  performance. 
The Code philosophy with respec t  t o  f r u s t r a t i o n  of t h e  
d e l i v e r y  o r  payment terms of a  cont rac t  f o r  s a l e  i s  t o  
save t h e  con t r ac t  i f  a reasonable s u b s t i t u t e  f o r  the  
agreed performance can be found. 



If the contract method of delivery is frustrated, 
the seller avail himself of any "commercially 
reasonable' substitute mode of delivery and the buyer 
must accept the substituted performance. 

1f the contract method of.payment fails because 
of government regulation, the buyer tender a 
payment which is "comercially a substantial equivalent" 
to that contemplated by the contract. If so tendered, 
the seller must deliver the goods. If the goods have 
already been delivered to the buyer when the frustra- 
tion occurs, the buyer may discharge his obligation by 
conforming to the regulations unless the regulation is 
"discriminatory, oppressive or predatory". 

Hawaii Law. 

There is no comparable provision in the Hawaii 
statute. 

U.C.C. Sec. 2-615. Explanatory Notes. 

Section 2-615 excuses a seller from timely 
delivery of goods contracted for, where his performance 
has become commercially impracticable because of 
unforeseen supervening circumstances not within the 
contemplation of the parties at the time of contracting. 

Only one situation in which there may be excuse 
of performance is expressly mentioned in sectlon 2-615-- 
excuse because of "foreign or domestic governmental 
regulation or order". Excuse in other situations 
depends on whether (a) a contingency has occurred "the 
nonoccurrence of which was a basic assumption on which 
the contract was made" and (b) the contingency has 
rendered performance of the contract "impracticable". 

Hawaii Law. 

There is no comparable provision in the Hawaii 
statute. 

U.C.C. Sec. 2-616. Explanatory Notes. 

Section 2-616 deals with the procedure which may 
be followed by the buyer if he should receive a notice 
of excuse from the seller under section 2-615. He may 
(a) terminate the contract as to the delivery concern- 



ed ,  (b) te rmina te  the e n t i r e  con t r ac t  i f  t h e  value of 
t h e  whole con t r ac t  i s  s u b s t a n t i a l l y  impaired, o r  (c) 
acquiesce i n  a  modif icat ion of t h e  con t r ac t  a s  pe r  t h e  
s e l l e r ' s  n o t i f i c a t i o n .  The buye r ' s  f a i l u r e  t o  s e l e c t  
one of  t h e  foregoing a l t e r n a t i v e s  within a  reasonable 
time r e s u l t s  i n  a  lapse of t h e  cont rac t .  

There i s  no comparable provis ion  i n  the  Hawaii 
s t a t u t e .  

PART 7 
REMEDIES 

u.C.C. Sec. 2-701. Explanatorv Notes. 

s e c t i o n  2-701 makes c l e a r  t h a t  the  remedies 
provided by t h e  Code do not  impair remedies f o r  the  
breach of  any ob l iga t ion  c o l l a t e r a l  t o  a  con t r ac t  f o r  
s a l e .  

Hawaii Law. 

There i s  no comparable provis ion  i n  the  Hawaii 
s t a t u t e .  

U.C.C. Sec. 2-702. Explanatory Notes. 

Sec t ion  2-702 descr ibes  t h e  remedies ava i l ab le  
t o  t h e  s e l l e r  upon discovery of t h e  buye r ' s  insolvency. 

A c r i t i c a l  f a c t o r  i n  t h e  insolvency s i t u a t i o n  w i l l  
be whether t h e  s e l l e r  has re l inquished  possession of 
t h e  goods t o  t h e  buyer. The code t reatment  of the  
problem breaks down e s s e n t i a l l y  i n t o  desc r ip t ion  of the  
s e l l e r ' s  r i g h t s  where he s t i l l  has  possession of the  
goods when the  buye r ' s  insolvency i s  discovered and of 
t h e  s e l l e r ' s  r i g h t s  where he has re l inquished posses- 
s i o n  of t h e  goods t o  t h e  buyer before  discovery of t h e  
insolvency. 



Because the right of the seller to reclaim goods 
under this section constitutes preferential treatment 
as against the buyer's other creditors, subsection (3) 
provides that such reclamation bars all of his other 
remedies as to the goods involved. 

Hawaii Law. 

Rev. Laws Hawaii 202-53 (a) (2) , 202-54 (a) (3), 202-57, 
202-75 (3) 

sections 202-53 (a) (2) , 202-54 (a) (3) , 202-57, and 
202-75(3) are rewritten, the principal effect being 
to extend the protection given to a seller who has 
sold on credit and has delivered goods to the buyer 
immediately preceding the buyer's insolvency. 

U.C.C. Sec. 2-703. Explanatory Notes. 

Section 2-703 enumerates the remedies available 
to the seller when the buyer wrongfully rejects or 
revokes acceptance of goods, fails to make a payment 
due on or before delivery, or repudiates. The buyer's 
breach may give rise to remedies as to one lot of 
goods involved under the contract or as to the whole 
contract. The remedies are cumulative. 

Hawaii Law. 

There is no comparable index section in the Hawaii 
statute. 

U.C.C. Sec. 2-704. Explanatory Notes. 

Section 2-704 is designed to facilitate an 
intelligent selection of remedy by the seller upon the 
buyer's breach of contract. The Code would increase 
the flexibility of the seller's movements after the 
buyer's breach by giving the seller broad rights to 
identify goods to the contract for sale. These rights 
of identification of goods to the contract are signifi- 
cant in establishing the seller's right to price and 
in allowing resale of the goods to fix seller's damages. 

Hawaii Law. 

Rev. Laws Hawaii 202-63 (c) 202-64 (d) 

Sections 202-63 (c) and 202-64 (d) are rewritten. 



U.C.C.  Sec. 2-705. Explanatory Notes. 

Sect ion 2-705 d e a l s  with t h e  s e l l e r ' s  stoppage 
of d e l i v e r y  i n  t r a n s i t .  

Subsection (1) descr ibes  the  circumstances i n  
which the  s e l l e r  s h a l l  have t h e  r i g h t  t o  s top  de l ive ry  
t o  t h e  buyer of goods i n  the  hands of a c a r r i e r  o r  
o t h e r  b a i l e e  . 

Subsection (2) descr ibes  the  time a t  which t h e  
s e l l e r ' s  r i g h t  t o  s top  de l ive ry  s h a l l  end. 

Subsection ( 3 )  descr ibes  the  obl iga t ions  of a 
b a i l e e  t o  honor a stop-delivery order .  

Hawaii Law. 

Rev. Laws Hawaii 202-57, 202-58, 202-59 

Sect ions 202-57, 202-58, and 202-59 a r e  extended 
and developed i n  the  l i g h t  of the  o ther  provis ions of 
the  Code. 

U.C.C. Sec. 2-706. Explanatory Notes. 

Sec t ion  2-706 makes it c l e a r  t h a t  the  remedy of 
r e s a l e  by t h e  s e l l e r  i s  separa te  and d i s t i n c t  from t h e  
remedy of damages i n  sec t ion  2-708. In e f f e c t ,  under 
t h e  Code the  s e l i e r  has two poss ib le  damage remedies 
a v a i l a b l e .  

The Code r equ i r e s  t h a t  t h e  r e s a l e  be made " i n  
good f a i t h  and i n  a commercially reasonable manner", 
and s e t s  up some standards f o r  judging whether t h e  
r e s a l e  was so  made. The r e s a l e  may be made by way of 
one o r  more con t r ac t s  t o  s e l l  o r  by f u l f i l l i n g  an 
a l ready  e x i s t i n g  con t r ac t  t o  s e l l .  It may be i n  one 
u n i t  o r  i n  pa rce l s .  I t  may be  made a t  any time and 
p l ace  and on any terms t h a t  a r e  commercially reasonable. 
I t  may be a pub l i c  or p r i v a t e  s a l e .  

Hawaii Law. 

Rev. Laws Hawaii 202-60 

Sec t ion  202-60 i s  rewr i t ten .  



U .C .C . Sec . 2-707. Explanatory Notes. 

Section 2-707 provides that a person in the 
position of a seller is given certain of the seller's 
remedies--the right to withhold or stop delivery under 
section 2-705, the right to resell under section 2- 
706, and the right to recover incidental damages under 
section 2-710. 

Hawaii Law. 

Rev. Laws Hawaii 202-52(b) 

section 202-52(b) is rewritten. 

U.C.C. Sec. 2-708. Explanatory Notes. 

Section 2-708 spells out the seller's damage 
remedies for nonacceptance of the goods or repudiation 
of the contract for sale. Two possible remedies are 
contemplated--(l) damages measured by difference 
between market and contract price or (2) damages 
measured by loss of profits. 

Hawaii Law. 

Rev. Laws Hawaii 202-64 

Section 202-64 is rewritten. 

U.C.C. Sec. 2-709. Explanatory Notes. 

Section 2-709 deals with action for the price by 
the seller. 

Under section 202-63, Revised Laws of Hawaii, the 
seller may recover price where (a) title has passed, 
(b) price is payable on a certain day without regard 
to delivery or transfer of title and (c) the goods are 
not readily resalable. The Code eliminates (b) as a 
basis for recovery of price. As to (a), title is no 
longer the key to an action for price. Instead, the 
Code makes recovery of price dependent on (1) accept- 
ance of the goods by the buyer or (2) loss or damage 
to conforming goods within a commercially reasonable 
time after risk of loss has passed to the buyer. As 
to (cl, the change is in the mode of expression. 



Hawaii Law. 

Rev. Laws Hawaii 202-63 

Section 202-63 is rewritten. 

U.C.C. Sec. 2-710. Explanatory Notes. 

Section 2-710 deals with incidental damages and 
authorizes reimbursement to the seller for expenses 
reasonably incurred by him as a result of the buyer's 
breach. 

Hawaii Law. 

Rev. Laws Hawaii 202-64, 202-70 

Sections 202-64 and 202-70 are affected. 

U.C.C. sec. 2-711. Explanatory Notes. 

Section 2-711 sets forth an index of the buyer's 
remedies. These remedies break down into two general 
categories--damages and rights jn the goods. 

Subsection (3) gives the buyer a security inter- 
est in the goods, if in his possession or control, 
for advances on price and expenses when the buyer 
rejects the goods or revokes his acceptance of the 
goods. This is similar to the buyer's lien under 
subsection 202-69(e), Revised Laws of Hawaii. 

Hawaii Law. 

Rev. Laws Hawaii 202-29(e) 

There is no comparable index section in the 
Hawaii statute. Subsection 202-29(e) is rewritten by 
subsection 2-711 (3). 

U.C.C. Sec. 2-712. Explanatory Notes. 

Section 2-712 authorizes the buyer to "cover" 
after a breach by the seller, and protects the buyer 
by providing that the measure of damages shall be "the 
difference between the cost of cover and the contract 



price". However, the buyer has no obliqation to cover 
and failure to do so will not affect other remedies 
available to him. 

Hawaii Law. 

There is no comparable provision in the Hawaii 
statute. 

u.c.C. Sec. 2-713. Explanatory Notes. 

Section 2-713 replaces section 202-67(c), Revised 
Laws of Hawaii. The damage formula--difference between 
contract price and market price--is unchanged. The 
principal changes under the Code relate to the time 
and place for determining market price. 

Hawaii Law. 

Rev. Laws Hawaii 202-67(c) 

Section 202-67 (c) is rewritten. 

U.C.C. Sec. 2-714. Explanatory Notes. 

Section 2-714 applies to those situations in 
which the buyer keep nonconforming goods and seeks 
damages for the nonconformity. Such nonconformity 
goes beyond breach of warranty and includes late 
delivery and improper quantity. 

Under the Hawaii statute, damages are computed 
"at the time of delivery to the buyer". The place 
for determination of damages is not expressly stated. 
Under the Code damages are computed "at the time and 
place of acceptance". 

Hawaii Law. 

Rev. Laws Hawaii 202-671e) and (f) 

Subsections 202-67 (e) and (£1 are rewritten. 



u.c.C. Sec. 2-715. Explanatory Notes. 

Sect ion 2-715 provides  f o r  " inc iden ta l  and 
consequent ia l  damages". The code adopts t h e  "foresee- 
a b i l i t y "  t e s t  a s  t o  consequent ia l  damages tempered by 
t h e  requirement t h a t  buyer must prevent enhancement 
of  such damage by "cover o r  otherwise".  

Hawaii Law. 

Rev. Laws Hawaii 202-70 

s e c t i o n  202-70, dea l ing  with i n t e r e s t  and s p e c i a l  
damages, i s  r ewr i t t en .  

u .c .C. s ec .  2-716. Explanatorv Notes. 

Sec t ion  2-716 cont inues t h e  e x i s t i n g  s t a t u t o r y  
po l i cy  a s  t o  s p e c i f i c  performance and in junc t ion  
a g a i n s t  breach and seeks t o  f u r t h e r  a  more l i b e r a l  
a t t i t u d e  than some c o u r t s  have shown i n  connection 
with t h e  s p e c i f i c  performance of con t r ac t s  of  s a l e .  

The l e g a l  remedy of rep lev in  is  given t h e  buyer 
i n  cases  i n  which cover i s  reasonably unavai lable  and 
goods have been i d e n t i f i e d  t o  t h e  con t r ac t .  This i s  
i n  add i t ion  t o  t h e  b u y e r ' s  r i g h t  t o  recover i d e n t i f i e d  
goods on the  s e l l e r ' s  insolvency (sec t ion  2-502). 

Hawaii Law. 

Rev. Laws Hawaii 202-68 

Sect ion 202-68 i s  r ewr i t t en .  

U .C . C .  Sec. 2-717.  Explanatory Notes. 

Sec t ion  2-717 permits  the  buyer t o  deduct from 
t h e  p r i c e  damages r e s u l t i n g  from any breach by t h e  
s e l l e r  and does not  l i m i t  t h e  r e l i e f  t o  cases  of 
breach of warranty a s  does the  Hawaii s t a t u t e .  

Hawaii Law. 

Rev. Laws Hawaii 202-69(a) (1) 

Sect ion 202-69(a)(1) p e r t a i n s  t o  remedies f o r  
breach of warranty. 



U.C.C. Sec. 2-718. Explanatory Notes. 

section 2-718 condones liquidated damage clauses 
in contracts for sale so long as the amount is reason- 
able. Reasonableness is determined on the basis of 
three factors: (a) anticipated or actual harm caused 
by the breach; (b) difficulties of proof of loss; and 
(c) inconvenience or nonfeasibility of otherwise 
obtaining an adequate remedy. 

The balance of section 2-718 revolves around the 
problem of a buyer's forfeiture of advances on the 
purchase price when he defaults under the contract. 

Hawaii Law. 

There is no comparable provision in the Hawaii 
statute. 

U.C.C.  Sec. 2-719. Explanatory Notes. 

Section 2-719 provides that the parties are free 
to shape their remedies to their particular require- 
ments, and reasonable agreements limiting or modifying 
remedies are to be given effect. 

Hawaii Law. 

Rev. Laws Hawaii 202-71 

Section 202-71 deals with variation of implied 
obliqations. 

U .C .C . Sec. 2-720. Explanatorv Notes 

Section 2-720 is designed to safeguard a person 
holding a right of action from any unintentional loss 
of rights by the ill-advised use of such terms as 
"cancellation", "rescission", or the like. 

Hawaii Law. 

There is no comparable provision in the Hawaii 
statute. 



U.C.C.  s e c .  2-721. Explanatory Notes. 

s e c t i o n  2-721 extends t h e  remedies fo r  fraud t o  
co inc ide  i n  scope with remedies f o r  nonfraudulent 
breach.  I t  does away with t h e  e l e c t i o n  of remedies 
d o c t r i n e  i n  connection with r e s c i s s i o n  s i t u a t i o n s .  

Hawaii Law. 

There i s  no comparable provis ion  i n  the  Hawaii 
s t a t u t e .  

U.C.C. Sec. 2-722. Explanatory Notes. 

s e c t i o n  2-722 o f  t h e  Code s t a t e s  who s h a l l  be t h e  
p a r t y  i n  i n t e r e s t  i n  a  s a l e s  t r a n s a c t i o n  wnere t h i r d  
p a r t i e s  cause i n j u r y  t o  t h e  goods. 

The provis ions  of  t h i s  s e c t i o n  apply only a f t e r  
i d e n t i f i c a t i o n  of t h e  goods. P r i o r  t o  t h a t  time only 
t h e  s e l l e r  has a  r i g h t  of ac t ion .  

Hawaii Law. 

Hawaii Rules of C i v i l  Procedure 17(a)  

There is  no comparable provis ion  i n  the  Hawaii 
s t a t u t e .  However, Rule 17 (a )  of t h e  Hawaii Rules of  
C i v i l  Procedure provides  t h a t  "every ac t ion  s h a l l  be 
prosecuted i n  t h e  naTe of t h e  r e a l  p a r t y  i n  i n t e r e s t " .  

U .C .C .  Sec. 2-723. Explanatorv Notes. 

Sec t ion  2-723 seeks t o  e l imina te  t h e  most obvious 
d i f f i c u l t i e s  a r i s i n g  i n  connection with the  determina- 
t i o n  of market p r i c e ,  when t h a t  i s  s t i p u l a t e d  as  a  
measure of  damages by some provis ion  of  t h i s  Ar t i c l e  
of t h e  Code. 

Subsection (1) e s t a b l i s h e s  t h e  time f o r  de te r -  
mining market p r i c e  i n  cases  of a n t i c i p a t o r y  repudia- 
t i o n  when t h e  t r i a l  t akes  p l ace  p r i o r  t o  t h e  time f o r  
performance provided i n  t h e  c o n t r a c t .  

Subsection (2) e s t a b l i s h e s  t h e  relevance of 
evidence of  market p r i c e s  i n  a  s u b s t i t u t e  market. 



subsec t ion  ( 3 )  e s t a b l i s h e s  a  procedural require-  
ment o f  no t i ce  t o  avoid s u r p r i s e  when evidence of a  
s u b s t i t u t e  market i s  going t o  be o f f e r e d .  

Hawaii Law. 

There i s  no comparable provis ion  i n  t h e  Hawaii 
s t a t u t e .  

U.C.C.  Sec. 2-724. Explanatory Notes. 

s e c t i o n  2-724 forec loses  ob jec t ion  t o  the  
competence of  evidence i n  t h e  form of market quota- 
t i o n s  f o r  goods r egu la r ly  t raded on a  commodity market 
where t h e  quotat ions appear i n  " o f f i c i a l  publ ica t ions  
o r  t r a d e  journals  o r  i n  newspapers of general  
c i r c u l a t i o n " .  

Hawaii Law 

There i s  no comparable provis ion  i n  t h e  Hawaii 
s t a t u t e .  

U.C.C. s e c .  2-725. Explanatory Notes. 

Sec t ion  2-725 introduces a  uniform s t a t u t e  of 
l i m i t a t i o n s  f o r  s a l e s  c o n t r a c t s ,  thereby el iminat ing 
j u r i s d i c t i o n a l  va r i a t ions  and providing r e l i e f  fo r  
concerns doing business  on a  nationwide sca l e  whose 
c o n t r a c t s  have been governed by s e v e r a l  d i f f e r e n t  
pe r iods  of l i m i t a t i o n  depending upon t h e  s t a t e  i n  
which t h e  t r ansac t ion  occurred. This Ar t i c l e  takes  
s a l e s  c o n t r a c t s  out  of  t h e  genera l  laws l imi t ing  t h e  
t ime f o r  commencing con t r ac tua l  a c t i o n s  and s e l e c t s  a  
four-year per iod  as  t h e  most appropr ia te  t o  modern 
bus iness  p r a c t i c e .  

Hawaii Law. 

Rev. Laws Hawaii 241-1 

There i s  no comparable provis ion  i n  chapter 202 
(Uniform Sa le s  ~ c t ) .  Sect ion 241-1 provides a  s ix-  
year  s t a t u t e  of l i m i t a t i o n s  fo r  ac t ions  for  t h e  
recovery of any debt founded upon any con t r ac t .  The 
a p p l i c a t i o n  of t h i s  s ec t ion  would be modified as  t o  
c o n t r a c t s  coming under Ar t i c l e  2 of t h e  Code. 



ARTICLE 3 

COMMERCIAL PAPER 

The Uniform Commercial Code in Article 3 
completely revises and modernizes the Uniform 
Negotiable Instruments Law, which was the earliest of 
the uniform commercial laws. The Uniform Negotiable 
Instruments Law was drafted in 1896. Hawaii enacted 
it in 1907 fit appears as chapter 197 of the Revised 
Laws of Hawaii 1955), and has not since then amended 
it. The accumulated conflicting opinions and 
ambiguities involving many sections of the older law 
have been eliminated in Article 3 which has also 
streamlined the Negotiable Instruments Law to approxi- 
mately half size. Article 3 is considered of merit 
by the authorities especially because of its precision 
and concision. 

The Code omits from Article 3 provisions dealing 
with instruments such as bonds and debentures and 
deals with them more logically in Article 8, "Invest- 
ment Securities". 



PART I 
SHORT TITLE. FORM AND [NTERPRETATION 

Short Title 
Definitions and Index of Definitions 
Limitations on Scope of Article 
Form of Negotiable Instruments ; "Draft" ; 
"Check" ; "Certificate of Deposit" ; "Note" 

When Promise or Order Unconditional 
Sum Certain 
Money 
Payable on Demand 
Definite Time 
Payable to Order 
Payable to Bearer 
Terms and Omissions Not Affecting 
Negotiability 
Seal 
Date, Antedating, Postdating 
Incomplete Instruments 
Instruments Payable to Two or More Persons 
Instruments Payable With Words of Description 
Ambiguous Terms and Rules of Construction 
Other Writings Affecting Instrument 
Instruments "Payable Through" Bank 
Instruments Payable at Bank 
Accrual of Cause of Action 

PART 2 
TRANSFER AND NEGOTIATION 

Transfer: Right to Indorsement 
Negotiation 
Wrong or Misspelled Name 
Special Indorsement; Blank Indorsement 
Restrictive Indorsements 
Effect of Restrictive Indorsement 
Negotiation Effective Although It May Be 
Rescinded 
Reacquisition 



PART 3 
RIGHTS OF A HOLDER 

3-301. Rights of a Holder 
3-302. Holder in Due Course 
3-303. ~aking for Value 
3-304. Notice to Purchaser 
3-305. Rights of a Holder in Due Course 
3-306. Rights of One Not Holder in Due Course 
3-307. Burden of Establishing Signatures, Defenses 

and Due Course 

PART 4 
LIABILITY OF PARTIES 

Siqnature 
signature in ?unbiguous Capacity 
Signature by Authorized Representative 
unauthorized Signatures 
Impostors; Signature in Name of Payee 
Negligence Contributing to Alteration or 
Unauthorized Signature 
Alteration 
Consideration 
Draft ~ o t  an Assignment 
Definition and Operation of Acceptance 
certification of a Check 
Acceptance Varying Draft 
Contract of Maker, Drawer and Acceptor 
Contract of Indorser; Order of Liability 
Contract of Accommodation Party 
Contract of Guarantor , 
Warranties on Presentment and Transfer 
Finality of Payment or Acceptance 
Conversion of Instrument; Innocent 
Representative 

PART 5 
PRESENTMENT. NOTICE OF DISHONOR AND PROTEST 

3-501. When Presentment, Notice of Dishonor, and 
Protest Necessary or Permissible 

3-502. Unexcused Delay; Discharge 



Time of Presentment 
How Presentment Made 
Rights of Party to Whom Presentment Is Made 
Time Allowed for Acceptance or Payment 
Dishonor; Holder's Right of Recourse; Term 
Allowing Re-Presentment 
Notice of Dishonor 
Protest; Noting for Protest 
Evidence of Dishonor and Notice of Dishonor 
Waived or Excused Presentment, Protest or 
Notice of Dishonor or Delay Therein 

PART 6 
DISCHARGE 

3-602. Discharge of Parties 
3-602. Effect of Discharge Against Holder in Due 

Course 
3-603. Payment or Satisfaction 
3-604. Tender of Payment 
3-605. Cancellation and Renunciation 
3-606. Impairment of Recourse or of Collateral 

PART 7 
ADVICE OF INTERNATIONAL SIGHT DRAFT 

3-701. Letter of Advice of International Sight Draft 

PART 8 
MISCELLANEOUS 

3-801. Drafts in a Set 
3-802. Effect of Instrument on Obligation for Which 

It Is Given 
3-803. Notice to Third Party 
3-804. Lost, Destroyed or Stolen Instruments 
3-805. Instruments Not Payable to Order or to Bearer 



PART I 
SHORT TITLE, F O R M  A N D  INTERPRETATION 

U.C.C. Sec. 3-101. Explanatory Notes. 

Self-explanatory.  

U.C.C.  Sec. 3-102. Explanatory Notes. 

This  s e c t i o n  conta ins  genera l  d e f i n i t i o n s  as  used 
i n  A r t i c l e  3  unless  t h e  context  otherwise requi res ;  
a l s o  it conta ins  an index of o the r  d e f i n i t i o n s  i n  
o t h e r  s ec t ions  of Ar t i c l e  3  applying t o  A r t i c l e  3, a s  
we l l  a s  d e f i n i t i o n s  i n  o ther  a r t i c l e s  applying t o  
A r t i c l e  3. For the purpose of providing uniform 
d e f i n i t i o n s  appl icable  t o  a l l  a r t i c l e s  and sec t ions  of 
t h e  code, the  more genera l  d e f i n i t i o n s  appear i n  
A r t i c l e  1. I n  add i t ion  t o  adding many d e f i n i t i o n s  not  
covered by t h e  Hawaii law, t h e  d e f i n i t i o n s  i n  t h e  Code 
modify some of t h e  d e f i n i t i o n s  contained i n  sec t ion  
197-190, Revised Laws of Hawaii, as fol lows:  

"Acceptance" ( sec t ion  3-410)not only means an 
acceptance completed by de l ive ry  o r  n o t i f i c a t i o n ,  bu t  
has  been expanded t o  mean "drawee's signed engagement 
t o  honor the  d r a f t  a s  presented.  I t  must be wr i t t en  
on t h e  d r a f t ,  and may c o n s i s t  of h i s  s igna tu re  alone".  

"Action" ( sec t ion  1-201(1)) i s  expanded and, i n  
add i t ion  t o  counterclaim and s e t o f f ,  inc ludes  " in  the  
sense  of a  j ud ic i a l  proceeding . . . s u i t  i n  equi ty  
and any o the r  proceeding i n  which r i g h t s  a r e  
determined".  

"Bearer" ( sec t ion  1 -201(5 ) ) i s  made more compre- 
hensive and i s  not l imi ted  t o  person i n  possession of 
a  b i l l  o r  note which i s  payable t o  bea re r ,  b u t  
i nc ludes  a l s o  "person i n  possession of an instrument,  
document of t i t l e ,  o r  s e c u r i t y  payable t o  bearer  or 
indorsed i n  blank".  

"Note" ( sec t ion  3-104)expands upon " b i l l "  and 
"note"  used i n  t h e  Hawaii law which cover ,  respect ive-  
l y ,  b i l l  of exchange and negot iable  promissory note;  
t h i s  now, for  purposes of t h i s  s ec t ion ,  means negoti- 
a b l e  instruments which must meet c e r t a i n  requirements 
( sec t ion  3-104(1)) and wr i t ings  complying with these 



requirements which a r e  " d r a f t "  ( b i l l  of exchange) i f  
it i s  an order ;  "check" i f  it i s  a  d r a f t  drawn on a  
bank and payable on demand; " c e r t i f i c a t e  of depos i t "  
i f  i t  i s  an acknowledgment by a  bank of r e c e i p t  of 
money wi th  an engagement t o  repay i t ;  and "note" i f  it 
i s  a  promise other  than a  c e r t i f i c a t e  of depos i t .  

"Delivery" ( sec t ion  1-201(14)) en larges  the  Hawaii 
law, which means ac tua l  o r  cons t ruc t ive  t r a n s f e r  of 
possess ion  from one person t o  another ,  t o  t h e  voluntary 
t r a n s f e r  of possession with r e spec t  t o  instruments ,  
documents of t i t l e ,  c h a t t e l  paper ,  or s e c u r i t i e s .  

"Holder" ( sec t ion  1-201 (20) )  broadens t h e  Hawaii 
law, which means t h e  "payee o r  indorsee of a  b i l l  o r  
note  who i s  i n  possession of it o r  is  t h e  bea re r  
t h e r e o f " ,  t o  cover any person i n  possession of  docu- 
ments o f  t i t l e  o r  an instrument o r  an investment 
s e c u r i t y  drawn, issued o r  indorsed t o  him o r  t o  h i s  
order  or t o  bearer  o r  i n  b lank .  

" I s sue"  ( sec t ion  3-102 (1) (a )  ) as  def ined adds "or 
a r e m i t t e r "  t o  the  Hawaii law which reads " f i r s t  
d e l i v e r y  of the instrument . . . t o  a  person who t akes  
it a s  a holder" .  

"Value" ( sec t ions  1-201 (44) and 3-303) under 
Hawaii law means "valuable  cons idera t ion" ;  t h e  
Uniform Commercial Code i s  more s p e c i f i c  and provides 
( s e c t i o n  1-201(44)) a s  used qene ra l ly  i n  t h e  t e x t  a  

person  q ives  value f o r  r i q h t s  i f  he acqui res  them i n  
r e t u r n  f o r  a  binding commitment t o  extend c r e d i t ;  o r  
a s  s e c u r i t y  fo r  o r  i n  t o t a l  o r  p a r t i a l  s a t i s f a c t i o n  of 
a  pre-ex is t ing  con t r ac t  f o r  purchase; o r  genera l ly  i n  
r e t u r n  f o r  any cons idera t ion  s u f f i c i e n t  t o  support  a  
simple c o n t r a c t .  The Code f u r t h e r  provides ( sec t ion  
3-303), with respec t  t o  neqot iab le  instruments ,  t h a t  
a  ho lde r  takes  the  instrument f o r  "value" t o  the  ex ten t  
t h a t  t h e  agreed cons idera t ion  has been performed o r  
t h a t  he acquires  a  s e c u r i t y  i n t e r e s t  i n  o r  a  l i e n  on 
t h e  instrument otherwise than by l e g a l  process ;  o r  
when he takes  t h e  instrument i n  payment of o r  a s  
s e c u r i t y  fo r  an antecedent claim aga ins t  any person 
whether o r  not  t h e  claim is  due; o r  when he g ives  a  
negot iab le  instrument fo r  it o r  makes an i r revocable  
commitment t o  a  t h i r d  person. 

"Written" ( sec t ion  1-201(46)) en larges  and 
c l a r i f i e s  the  Hawaii law, which reads "wr i t t en"  
inc ludes  "pr in ted"  and "wr i t ing" ,  a s  follows: "wr i t ten"  
o r  "wr i t ing"  includes p r i n t i n g ,  typewri t ing ,  o r  any 
o the r  i n t e n t i o n a l  reduct ion t o  t ang ib le  form. 



Hawaii Law. 

Rev. Laws Hawaii 197-126, 197-184, 197-185, 197-190 

U.C .C . Sec. 3-103. Explanatory Notes. 

This s e c t i o n  provides  t h a t  Ar t i c l e  3  does not  
apply t o  money ( sec t ion  1-201(24)1, documepts of t i t l e  
( s ec t ion  1-201 (15) and A r t i c l e  7 ) ,  and investment 
s e c u r i t i e s  ( A r t i c l e  81, and t h a t  the provis ions of 
t h i s  A r t i c l e  a r e  sub jec t  t o  t h e  provisions of Ar t ic le  
4 ,  dea l ing  with bank d e p o s i t s ,  and Ar t ic le  9 ,  dealing 
with secured t r ansac t ions .  Many items i n  t h e  course 
of  bank c o l l e c t i o n s  w i l l  be negot iable  instruments and 
t h e  same may be t r u e  of c o l l a t e r a l  pledged a s  s e c u r i t y  
f o r  a  deb t .  I n  such cases  t h i s  Ar t i c l e ,  which i s  
g e n e r a l ,  i s ,  i n  case  of c o n f l i c t i n g  provis ions,  subjec t  
t o  t h e  a r t i c l e s  which dea l  s p e c i f i c a l l y  with the  type 
of instrument  involved, a., Art i c l e s  4  and 9. 

U .C .C .  Sec. 3-104. Explanatory Notes. 

The provis ions  of Hawaii law are  combined and 
reworded by t h e  code and s e c t i o n  197-10, Revised Laws 
of Hawaii, i s  omitted a s  serving no usefu l  purpose. 

Subsection 3-104 (1) (b) adds t o  sec t ion  197-1 (b) , 
Revised Laws of Hawaii, which reads t h a t  an instrument 
t o  be negot iab le  "must conta in  an unconditional prom- 
i s e  o r  order  t o  pay a  sum c e r t a i n  i n  money", a  fu r the r  
q u a l i f i c a t i o n  t h a t  it must not  contain any "other 
promise, o rde r ,  ob l iga t ion  o r  power given by the  maker 
o r  drawer except a s  authorized by t h i s  Ar t ic le" .  

Subsection 3-104 (1) (c )  would el iminate  from 
s e c t i o n  197- l ( c ) ,  Revised Laws of Hawaii, the  l e s s  
s p e c i f i c  phrase "or  a t  a  f ixed  o r  determinable f u t u r e  
time" and add a  more p o s i t i v e  and more e a s i l y  de te r -  
minable requirement "or a t  a d e f i n i t e  time". 

Subsections 3-104 (2) (a )  , (b) , (c )  and (d) spec i fy  
f u r t h e r ,  wr i t i ngs ,  not  s p e c i f i e d  i n  t h e  Hawaii law, 
which meet t h e  requirements of nego t i ab i l i t y .  These 
a r e  : 

( a )  "Draf t"  ( " b i l l  o f  exchange") i f  an o rde r ;  

(b) "Check" i f  a  d r a f t  drawn on a  bank and 
payable on demand; 



(c )  " C e r t i f i c a t e  of depos i t "  i f  i t  i s  an acknowl- 
edgment by a bank of r e c e i p t  of money with 
an engagement t o  pay; 

(d) "Note" i f  a promise o ther  than a c e r t i f i c a t e  
of depos i t .  

subsec t ion  3-104(3) s p e c i f i e s  t h a t  t h e  terms used 
i n  subsect ion ( 2 )  and a s  used i n  o the r  Ar t i c l e s  of t h e  
Code may r e f e r  t o  instruments t h a t  a r e  not  negotiable 
wi th in  t h i s  Ar t i c l e  a s  we l l  a s  t o  instruments t h a t  a re  
negot iable .  

Hawaii Law. 

Rev. Laws Hawaii 197-1, 197-5, 197-10, 197-126, 197- 
184, 197-185 

U .C .C . Sec. 3-105. Exulanatorv Notes. 

This s e c t i o n  of A r t i c l e  3 would c o n s t i t u t e  a 
rewording and l i b e r a l  expansion of t h e  Hawaii law and 
i t s  e f f e c t  would be  t o  broaden the  scope of in te rpre-  
t a t i o n  here tofore  appl ied t o  t h e  term "unconditional".  
Under Hawaii law, "an unqual i f ied  order  o r  promise t o  
pay t o  unconditional--though coupled with an indica- 
t i o n  of  a p a r t i c u l a r  fund out of which reimbursement 
i s  t o  be  made, o r  a p a r t i c u l a r  account t o  be  debi ted 
with t h e  amount, o r  a statement of t h e  t r ansac t ion  
which g ives  r i s e  t o  t h e  instrument".  

Subsections 3-105(1) (a)  t o  (h) and (2) (a) through (b)  
provide e s s e n t i a l l y  a s  follows: a promise o r  order 
otherwise uncondi t ional  i s  not made condi t iona l  by t h e  
f a c t  t h a t  t h e  instrument i s  subjec t  t o  implied o r  
cons t ruc t ive  condi t ions ;  o r  t h a t  it s t a t e s  i t s  
cons idera t ion ,  whether performed o r  promised, o r  the  
t r a n s a c t i o n  which gave r i s e  t o  t h e  instrument,  o r  t h a t  
the  promise o r  order  is  made o r  the  instrument matures 
i n  accordance with or "a s  per" such t r ansac t ion ;  o r  
r e f e r s  t o  o r  s t a t e s  i t  a r i s e s  out  of a separa te  agree- 
ment; o r  s t a t e s  it is  drawn under a l e t t e r  of c r e d i t ;  
o r  s t a t e s  i t  i s  secured, whether by mortgage, reserva- 
t i o n  of t i t l e ,  o r  otherwise;  o r  i nd ica t e s  a p a r t i c u l a r  
account t o  be debi ted  o r  any o the r  fund o r  source from 
which reimbursement i s  expected; or is  l imi ted  t o  
paymeht out  of a p a r t i c u l a r  fund, or proceeds of a 



p a r t i c u l a r  source,  i f  t h e  instrument i s  issued by a  
government, agency, o r  u n i t ;  or is  l imi ted  t o  payment 
ou t  of e n t i r e  a s se t s  of a  pa r tne r sh ip ,  unincorporated 
a s s o c i a t i o n ,  t r u s t  o r  e s t a t e  by o r  on behalf  of which 
t h e  instrument i s  issued.  A promise o r  order is  not 
uncondi t ional  i f  the instrument s t a t e s  it is  subject  
t o  o r  governed by any o ther  agreement; o r  s t a t e s  it is  
t o  be  paid only out  of a  p a r t i c u l a r  fund o r  source 
except  a s  provided i n  t h i s  sec t ion .  

Hawaii Law. 

Rev. Laws Hawaii 197-3 

u.c.C.  s ec .  3-106. Explanatory Notes. 

Subsections 3-106 (1) (a)  t o  ( e )  and (2) amount t o  
a rewording of t h e  Hawaii law. They would tend t o  
c l a r i f y  provis ions  as  t o  i n t e r e s t ,  d iscounts  o r  
add i t ions ,  exchange, c o s t s  and a t t o r n e y ' s  fees ,  and 
acce le ra t ion  o r  extension. 

Subsection 3-106(l) ( a )  i s  i n  accord with sec t ion  
197-2 (a)  and (b) , Revised Laws of Hawaii. . 

Subsection 3-106(l) (b) provides t h a t  a  sum 
c e r t a i n  i s  s t a t e d  although t h e  instrument provides f o r  
d i f f e r e n t  r a t e s  of i n t e r e s t  before  and a f t e r  d e f a u l t  
o r  a spec i f i ed  da te .  

Subsection 3-106 (1) (c) provides t h a t  a  sum 
c e r t a i n  i s  s t a t e d  although t h e  instrument provides a  
discount  o r  addi t ion  i f  paid before  o r  a f t e r  t h e  da t e  
f ixed  f o r  payment ( t h i s  s ec t ion  r e j e c t s  dec is ions  
denying n e g o t i a b i l i t y  t o  a  no te  with a  term providing 
discount  f o r  e a r l y  payment s ince  it i s  s u f f i c i e n t  t h a t  
the  holder may determine t h e  amount payable from the 
instrument i t s e l f ) .  

Subsection 3-L06(1) (d) i s  the  same a s  subsection 
197-2(d),  Revised Laws of Hawaii, except fo r  adding 
t h e  phrase "or l e s s  exchange". 

Subsection 3-106(l) (e) i s  the  same a s  subsection 
197-2(e) ,  Revised Laws of Hawaii, except f o r  t h e  
add i t ion  of the  phrase "or  both".  

Hawaii Law. 

Rev. Laws Hawaii 197-2, 197-6(e) 



U.C.C. Sec. 3-107. Explanatory Notes 

The Hawaii law provides that the validity and 
negotiable character of an instrument are not affected 
by the fact that it "designates a particular kind of 
current money in which payment is to be made". 
subsection 3-107(l) constitutes a complete revision of 
the Hawaii law, clarifies when an instrument is payable 
in money, and establishes rules applicable to instru- 
ments drawn payable in a foreign currency. 

The term "money" is defined in section 1-201 as 
"a medium of exchange adopted by a foreign or domestic 
government as part of its currency"; this rejects the 
narrow view of early cases that money is limited to 
legal tender. Where the instrument states that it is 
payable in "currency" or "current funds", it is payable 
in money. 

Subsection 3-107(2) provides for instruments 
payable in foreign currency. 

Hawaii Law. 

Rev. Laws Hawaii 197-6(e) 

U.C.C. Sec. 3-108. Explanatory Notes. 

Section 3-108 is identical with section 197-7, 
Revised Laws of Hawaii, except for the deletion in the 
latter of the last sentence making overdue instruments 
payable on demand under certain circumstances. The 
Code provides that instruments payable on demand 
include those payable at sight or on presentation and 
those in which no time for payment is stated. 

Note: See section 3-302 (holder in due course); - 
hereunder, there is no longer a possibility that one 
taking time paper after maturity may acquire due 
course rights against a post-maturity indorser. 
However, section 3-50114) provides that neither 
presentment nor notice of dishonor, nor protest is 
necessary to charge an indorser who has indorsed after 
maturity. 

Hawaii Law. 

Rev. Laws Hawaii 197-7 



u . C . C .  Sec. 3-109. Explanatory Notes. 

Sect ion 197-4(a) ,  Revised Laws of Hawaii, i s  
e s s e n t i a l l y  t h e  same a s  s e c t i o n  3-109(l)  (a)  and (b) ; 
however, t h e  balance of s e c t i o n  3-109 d i f f e r s  from t h e  
Hawaii law and r ep resen t s  a  r ewr i t i ng  which would 
e f f e c t  the  purpose of providing c e r t a i n t y  a s  t o  time 
i n  s u b s t i t u t i o n  f o r  "f ixed o r  determinable fu tu re  
t ime".  

Subsection 3-109(l) (c) removes unce r t a in ty  a s  t o  
acce le ra t ion  c lauses  by providing t h a t  an instrument 
i s  payable a t  a  d e f i n i t e  time i f  payable " a t  a  d e f i n i t e  
time sub jec t  t o  acce le ra t ion" .  

subsec t ion  3-109(l)  (d) adopts  t h e  r u l e  t h a t  a  
c l ause  providing ex tens ion  a t  t h e  ho lde r ' s  op t ion ,  
does not  a f f e c t  n e g o t i a b i l i t y  s ince  a  holder i s  given 
only t h e  same r i g h t  he would have without t h e  clause.  

Subsection 3-10912) i s  cont ra ry  t o  s e c t i o n  197-4 
( c ) ,  Revised Laws of Hawaii; it provides  t h a t  an 
instrument  is  not payable a t  a  d e f i n i t e  time and 
negot iab le  where it is  payable a f t e r  events  c e r t a i n  t o  
happen bu t  unce r t a in  a s  t o  t i m e .  

Hawaii Law. 

Rev. Laws Hawaii 197-4, 197-17 (c)  

U.C.C. s ec .  3-110. Explanatorv Notes. 

Subsections 3-110 (1) ( a ) ,  (b) , ( c )  and (d) cover 
some of  the  provis ions  of the  Hawaii law e.q., sub- 
s e c t i o n s  197-8(a) , (b) , ( c )  , (d) and (e) , Revised Laws 
of Hawaii; however, i n  genera l  it would-represent  a  
rewr i t ing  of the  law with new and expanded provis ions .  

Subsection 3 -110( l ) ( e )  seeks t o  c l a r i f y  uncertain-  
t y  i n  j u d i c i a l  dec is ions  holding t h a t  an instrument 
payable t o  t h e  order  of an e s t a t e ,  t r u s t ,  o r  fund is  
payable t o  t h e  bearer  s ince  t h e  payee ' s  name does not 
appear ,  by providing t h a t  such an instrument i s  deemed 
payable t o  t h e  r ep resen ta t ive  of such e s t a t e ,  t r u s t ,  
o r  fund (see Shaw v. Smith (18891, 150 Mass. 166) .  

Subsection 3-110 (1) (b) i s  s u b s t a n t i a l l y  the  same 
a s  s e c t i o n  197-8(b) ,  Revised Laws of Hawaii, bu t  the 
wording is  c l a r i f i e d  and expanded. 



Subsection 3-llO(1) (g) provides  t h a t  an i n s t r u -  
ment payable t o  an unincorporated a s soc ia t ion  o r  
pa r tne r sh ip  i s  order  and not bearer  paper.  

Subsection 3-liO(2) makes c e r t a i n  t h a t  an i n s t r u -  
ment "payable upon r e tu rn  of t h i s  instrument properly 
indorsed" i s  not  an "orderG+ instrument.  

Subsection 3-110(3) i s  intended t o  p r o t e c t  a  
drawer who f i l l s  i n  t h e  payee ' s  name on a  p r i n t e d  form 
without no t ic ing  t h e  p r i n t e d  word "bearer"  thereon,  
and intending only an "order"  instrument.  under such 
circumstances the  name of  t h e  payee ind ica t e s  i n t e n t  
t h a t  t h e  "order"  words s h a l l  con t ro l .  The "bearer"  
words s h a l l  be given e f f e c t  on ly  if "handwritten o r  
typewri t ten" .  

Hawaii Law. 

Rev. Laws Hawaii 197-8 

U.C.C. sec .  3-111. Explanatory. 

Subsections 3 - l l l ( a )  and (b) a r e  comparable t o  
subsect ions 197-9 ( a )  and (b)  , Revised Laws of  Hawaii; 
however, t h e  e n t i r e  s ec t ion  of t h e  Code c o n s t i t u t e s  a  
broadening and a  rewording; a l s o ,  it omits o the r  items 
i n  t h e  Hawaii law r e l a t i n g  t o  t h e  f a c t  an instrument 
i s  payable t o  b e a r e r  when, "made payable t o  a  f i c t i -  
t i o u s  o r  nonexis t ing person" and "when t h e  name of the  
payee does not  purpor t  t o  be t h e  name of any person o r  
when t h e  only o r  l a s t  indorsement i s  i n  blank".  These 
a reas  a r e  covered i n  o the r  s ec t ions  of the  Code, h., 
s e c t i o n s  3-204 (blank indorsement) and 3-405 
( imposters) .  

Hawaii Law. 

Rev. Laws Hawaii 197-9 

U.C.C.  Sec. 3-112. Explanatory Notes. 

Sect ion 3-112 c o n s t i t u t e s  a  rewording of t h e  
Hawaii law with t h e  omission of  the provis ion  i n  
subsect ion 197-5(d),  Revised Laws of Hawaii, t h a t  negoti-  
a b i l i t y  is  not  a f f ec t ed  by a  provis ion giving " the 
holder an e l e c t i o n  t o  r equ i r e  something t o  be done, i n  
l i e u  of payment of money"; "undated"; "bears a  s e a l " ;  
"designates  a  p a r t i c u l a r  kind of money". 



subsections 3-112 (b) , (d) and (e) are essentially 
similar to subsections 197-5 (a) , (b) and ( c )  , Revised 
Laws of Hawaii, and subsection 3-112(a) is essentially 
similar to subsection 197-6(b) and (c) , Revised Laws 
of Hawaii. 

Subsection 3-112(c), authorizing a clause contain- 
ing a promise or power to maintain or give collateral 
is new, and subsection 3-1121b) is new, providing that 
a term in a draft to the effect that the payee by 
endorsing or cashing acknowledges full satisfaction of 
an obligation of drawer, does not affect negotiability. 

Subsection 3-112(g) is new, and provides that a 
statement in a draft drawn in a set, to the effect 
that the order is defective only if no other part has 
been honored, does not affect negotiability. 

Subsection 3-11212) is the same as the last 
paragraph of section 197-5, Revised Laws of Hawaii, 
wbut nothing--shall validate any provision--otherwise 
illegal". 

Hawaii Law. 

Rev. Laws Hawaii 197-5, 197-6 

U.C.C. sec. 3-113. Explanatory Notes. 

Sections 3-113 and 197-6(d), Revised Laws of 
Hawaii, are essentially the same in that negotiability 
is not affected by the fact that the instrument is 
under seal. The Code makes it clear that sealed 
instruments have no greater validity than other 
instruments as far as this Article on commercial paper 
is concerned. 

Hawaii Law. 

Rev. Laws Hawaii 197-6(d) 

U.C.C. Sec. 3-114. Explanatorv Notes. 

Sections 3-114, 197-6(a), 197-11, 197-12 and 
197-13, Revised Laws of Hawaii, accomplish essentially 
the same results. The Code constitutes a rewording 
and would serve to clarify and make the rules less 
ambiguous; part of section 197-12, Revised Laws of 
Hawaii, as to "illegal or fraudulent" purpose is 
omitted as inaccurate and misleading. 



Subsection 3-114(2) is new, and subsection 3-114 
( 3 )  extends section 197-11, Revised Laws af Wawaii, to 
any signature on an instrument. 

Hawaii Law. 

Rev. Laws ~awaii 191-6 (a) , 197-11, 197-12, 137-13, 
197-17 (c) 

U.C.C. Sec. 3-115. Explanatory Notes. 

Section 3-115 exemplifies the beneficial effect 
of rewording complicates statutes. The related 
sections of the Hawaii law are lengthy, abstruse, and 
complex. This section of the Code by omitting parts 
of sections 197-14, 197-15 and 197-16, Revised Laws of 
Hawaii, attempts to balance the rights of a holder in 
due course in a paper completed after signing and the 
rights of the signer contrary to the Hawaii law which 
provided "where an instrument is wanting in any 
material particularly the person in possession has prima 
facie authority to complete it by filling up the blanks 
therein". The Code provides that if completion is 
unauthorized, the rules as to material alteration apply 
as provided in section 3-407 even though the paper is 
not delivered, but the burden of establishing that any 
completion is unauthorized is on the party so assert- 
ing. 

Section 197-13, Revised taws of Hawaii, is 
omitted. 

Hawaii Law. 

Rev. Laws ~awaii 197-13, 197-15, 197-16 

29 H. 763 

U.C.C. Sec. 3-116. Explanatory Notes. 

Section 3-116 establishes a simple rule for all 
situations involving instruments payable to two or 
more persons. Section 197-41, Revised Laws of Hawaii, 
provides that where an instrument is payable to the 
order of two or more persons, who are not partners, 
all must indorse, unless the one indorsing has 
authority to indorse for the other. The Code, however, 



i s  intended t o  make c l e a r  t h e  d i s t i n c t i o n  between an 
instrument  payable t o  A o r  B ( i n  t h e  a l t e r n a t i v e )  and 
one payable t o  A and B (not i n  the  a l t e r n a t i v e ) ,  which 
d i s t i n c t i o n  i s  no t  c l e a r  i n  t h e  Hawaii law. The f i r s t  
s i t u a t i o n  names e i t h e r  A o r  B a s  payee s o  t h a t  e i t h e r  
may n e g o t i a t e ,  enforce o r  discharge the instrument;  
t h e  second i s  payable only  t o  A and B,  and both must 
indorse  t o  nego t i a t e  although one may be authorized 
t o  s i g n  f o r  t h e  o ther .  I f  t h e  instrument is  payable 
t o  A and/or B ,  i t  i s  considered t o  b e  payable i n  the  
a l t e r n a t i v e  t o  A o r  B, o r  t o  A and B together .  

Hawaii Law. 

Rev. Laws Hawaii 197-41 

U.C.C. Sec. 3-117. Explanatory Notes. 

Sec t ion  3-117 would r e v i s e  and broaden the  Hawaii 
law, which covers vnly c a s h i e r s  and f i s c a l  o f f i c e r s  of 
banks and corpora t ions ,  t o  any case where a  payee is  
named with words descr ibing him a s  agent o r  o f f i c e r  of  
another  named person. 

Subsection 3-117(a) extends t o  a l l  agents  and 
o f f i c e r s  of p r i n c i p a l s  and not  merely f i s c a l  o f f i c e r s ;  
subsect ion 3-117(b) provides  t h a t  an instrument payable 
t o  a  f i d u c i a r y  may be negot ia ted ,  discharged o r  
enforced by such o f f i c e r ;  and subsect ion 3-117(c) 
provides  t h a t  add i t iona l  words added t o  t h e  payee's 
name do not  a f f e c t  n e g o t i a b i l i t y  i n  t h e  absence of 
a c t u a l  n o t i c e  of other  f a c t s ,  thus taking care  of  the 
s i t u a t i o n  where var ious d e s c r i p t i v e  words a re  added 
t o  t h e  payee, such as  "John Doe, Attorney",  e t c .  I n  
a l l  such cases ,  the  person named may negot ia te ,  
enforce  o r  discharge t h e  instrument,  i f  otherwise 
i d e n t i f i e d ,  though he does not  meet t h e  descr ip t ion .  

Hawaii Law. 

Rev. Laws Hawaii 197-42 

U.C.C. Sec. 3-118. Explanatorv Notes. 

Subsection 3-118(a) is  e s s e n t i a l l y  t h e  same a s  
subsect ion 197-17(e),  Revised Laws of Hawaii, wi th  the  
added provis ion  t h a t  "a d r a f t  drawn on the  drawer i s  
e f f e c t i v e  a s  a  note" .  



Subsection 3-118(b) is substantially the same as 
subsection 197-17(d), Revised Laws of Hawaii, except 
that it is.modernized to provide that handwritten 
terms control typewritten, and typewritten control 
printed. 

Subsection 3-118(c) is a mere simplification of 
subsection 197-17 (a) , Revised Laws of Hawaii, and 
subsection 3-118(d) is essentially the same as subsec- 
tion 197-17(b), Revised Laws of Hawaii, with the 
addition that unless otherwise specified, the rate of 
interest shall be the judgment rate at the place of 
payment. 

Subsection 3-118(e) is substantially the same as 
subsection 197-17(g), Revised Laws of Hawaii, combining 
and revising it and the last sentence of section 197- 
68, Revised Laws of Hawaii. 

Subsection 3-118(f) is new and deals with consent 
to extension (also, in this connection see section 
3-604). This provision has reference to terms inserted 
to obtain consent of indorsers and any accommodation 
maker to extension, without notice, which might other- 
wise discharge them under section 3-606. 

Hawaii Law. 

Rev. Laws Hawaii 197-17, 197-68 

22 H. 140 

U.C.C. sec. 3-119. Explanatory Notes. 

Subsection 3-119(l) is intended to resolve 
uncertainties as to the effect of a separate writing 
upon a negotiable instrument as between immediate 
parties and as to a holder in due course, a., 
writings executed as a part of the same transaction 
are to be read together as a single agreement. A 
purchaser with notice of such limitation, takes sub- 
ject to the limitation; if he is without such notice, 
he is not affected by such a limiting clause in the 
separate writing. 

Subsection 3-119(2) provides, in effect, that the 
negotiability of an instrument is always to be deter- 
mined by what appears on the face of the instrument 
alone, and if negotiable in itself, a purchaser without 
notice of a separate writing is in no way affected by 
it. 



u.c .C.  sec .  3-120. Explanatory Notes. 

s e c t i o n  3-120 s t a t e s  the commercial understand- 
ing a s  t o  t h e  e f f e c t  of language making an instrument 
payable through a  bank. The bank i s  not named a s  
drawee, ordered o r  authorized t o  pay. I t  i s  merely 
des igna ted  a s  a  c o l l e c t i n g  bank through which present -  
ment i s  properly made t o  the  drawee. 

u .C .C . sec.  3-121. Explanatory Notes. 

Sec t ion  3-121 p resen t s  two a l t e r n a t i v e s ,  A and 
B. " A "  s t a t e s  the  New York commercial understanding, 
a., t h a t  a  note o r  acceptance s t a t i n g  it i s  payable 
a t  a  bank i s  the  equiva len t  of  a  d r a f t  drawn on t h e  
bank payable out  of  funds of t h e  maker o r  acceptor i n  
c u r r e n t  account. "B" s t a t e s  t h e  comerc ia l 'unders tand-  
ing i n  t h e  South and West, h., t h a t  the  note o r  
acceptance i s  t r e a t e d  as merely designat ing a  p l ace  of 
payment; the  hank 's  only funct ion i s  t o  no t i fy  t h e  
maker o r  acceptor  t h a t  t h e  instrument has been present -  
ed and t o  ask fo r  h i s  i n s t r u c t i o n s ,  and i n  the  absence 
of such,  it i s  not regarded a s  requi red  o r  even 
authorized t o  pay. Sec t ion  197-87, Revised Laws of 
Hawaii, follows a l t e r n a t i v e  " A " .  

Hawaii Law. 

Rev. Laws Hawaii 197-87 

U.C.C. Sec. 3-122. E x ~ l a n a t o r y  Notes. 

Sect ion 3-122 i s  an ex tens ive  expansion of sec- 
t i o n  197-51, Revised Laws of Hawaii, which simply 
g ives  the  holder of  a  negot iab le  instrument the  r i g h t  
t o  sue .  The Code sec t ion  makes the  accrual  of a  cause 
of a c t i o n  e x p l i c i t  i n  var ious  cont ingencies ,  as 
fol lows : 

Subsection 3-122(1) (a)  provides  t h a t  accrual  of 
a  cause of ac t ion  aga ins t  a  maker o r  acceptor i n  t h e  
case of  a  time instrument is  on t h e  day a f t e r  matur i ty .  

Subsection 3-122 (1) (b) provides t h a t  accrual  of 
a  cause of ac t ion  aga ins t  a  maker o r  acceptor i n  t h e  
case of  a  demand instrument i s  upon t h e  d a t e  of demand i f  
no d a t e  i s  s t a t e d  on t h e  da t e  of i s sue .  



Subsection 3-122(2) provides t h a t  accrua l  of a  
cause of a c t i o n  aga ins t  an obl igor  i n  case of a  demand 
o r  time c e r t i f i c a t e  of depos i t  is upon demand; b u t  
demand cannot be made u n t i l  on o r  a f t e r  t h e  da te  of 
matur i ty .  

Subsection 3-122(3) provides t h a t  accrua l  of a  
cause of a c t i o n  aga ins t  a  drawer of a  d r a f t  o r  an 
indorser  of  an instrument i s  upon demand following 
dishonor .  

subsec t ion  3-122(4) ( a )  provides  t h a t  i n t e r e s t  runs 
from t h e  d a t e  of demand i n  the  case  of a  maker of a  
demand note  and, subsect ion 3-122 (4) (b) provides t h a t  
i n t e r e s t  runs i n  a l l  o t h e r  cases  from the d a t e  of 
acc rua l  of  a  cause of ac t ion .  

Hawaii Law. 

Rev. Laws Hawaii 197-51 

PART 2 
TRANSFER & NEGOTIATION 

U.C.C. Sec. 3-201. Explanatory Notes. 

Sec t ion  3-201 i s  a  rewording of Hawaii law with 
expansion through t h e  add i t ion  of new provis ions .  

Subsection 3-201(1) adds a  provis ion t h a t  equi- 
t a b l y  t akes  away from a holder  with n o t i c e ,  b u t  who 
was not  a  p a r t y  t o  a  p r i o r  f raud,  t h e  r i g h t  t o  take  
f r e e  of h i s  knowledge. 

Subsection 3-201(2) adds t h e  provis ion t h a t  the  
t r a n s f e r  of  r i g h t s  i s  n o t  l imi ted  t o  t r a n s f e r s  f o r  
va lue ;  an instrument may be t r a n s f e r r e d  a s  a  g i f t ,  and 
the  donee acqui res  whatever r i g h t s  t h e  donor had. 

Subsection 3-201(3) is  comparable t o  t h e  Hawaii 
law i n  t h a t  it makes c l e a r  t h a t  t h e  t r a n s f e r e e  i s  
presumptively e n t i t l e d  t o  an unqual i f ied indorsement; 
and t h a t  t h e  negot ia t ion  takes  e f f e c t  only when t h e  
indorsement i s  made, and u n t i l  t h a t  time t h e r e  i s  no 
presumption t h a t  t h e  t r a n s f e r e e  is  t h e  owner. 



Hawaii Law. 

Rev. Laws Hawaii 197-27, 197-49, 197-58 

u .c.c. Sec. 3-202. Explanatory Notes. 

Section 3-202 is a rewording of Hawaii law and 
the addition of a new provision. 

subsection 3-202[1) is in accord with section 
197-30, Revised Laws of Hawaii; subsection 3-202(2) 
carries out the same intent as section 197-31, Revised 
Laws of Hawaii;and subsection 3-202(3) carries out the 
same intent as section 197-32, Revised Laws of Hawaii. 

Subsection 3-202(4) is new and is intended to 
reject judicial decisions changing or limiting the 
effect of an indorsement when words of "assignment, 
condition, waiver, guaranty, limitation or disclaimer 
of liability" are included. 

Hawaii Law. 

Rev. Laws Hawaii 197-30, 197-31, 197-32 

u.c.c. sec. 3-203. Explanatory Notes. 

Section 3-203 is a rewording of Hawaii law. This 
section is intended to permit indorsement of an 
instrument by a misspelled or another name. The Hawaii 
law is expanded by giving a person paying value for the 
instrument the right to require both the erroneous and 
the cprrect names to be signed. 

Hawaii Law. 

Rev. Laws Hawaii 197-43 

U.C.C. Sec. 3-204. Explanatorv Notes. 

Section 3-204 combines and rewords the Hawaii 
law. The rule in section 197-40, Revised Laws of 
Hawaii, is reversed by the last sentence of subsection 
3-204(1). The Hawaii law provides an instrument drawn 
payable to bearer and specially indorsed can be further 
negotiated by delivery alone. The principle here 
adopted is that the special indorser, as the owner even 



of a bearer instrument, has the right to direct the 
payment and to require the indorsement of his indorsee 
as evidence of the satisfaction of his own obligation. 
The special indorsee may, of course, make it payable 
to bearer again by himself indorsing in blank. 

Hawaii Law. 

Rev. Laws Hawaii 197-9(e), 197-33, 197-34, 197-35, 
197-36, 197-40 

U.C.C. Sec. 3-205. Explanatory Notes. 

Section 3-205 is a rewording and a combining of 
the Hawaii law. This section provides a definition of 
restrictive indorsements which includes the varieties 
of indorsements set forth in the Hawaii law. 

Hawaii Law. 

Rev. Laws Hawaii 197-36, 197-39 

U.C.C. Sec. 3-206. Explanatory Notes. 

Section 3-206 constitutes a complete revision of 
the Hawaii law. Subsections (1) and (2) apply to all 
four classes of restrictive indorsements defined in 
section 3-205. Conditional indorsements and indorse- 
ments for deposit or collection defined in section 3- 
205(a) and (c) are also subject to subsection ( 3 )  ; and 
trust indorsements, defined in section 3-205(d), are 
subject to subsection (4). This section negates the 
implication found in sections 197-37 and 197-47, 
Revised Laws of Hawaii, that under a restrictive 
indorsement neither indorsee nor any subsequent taker 
from him can be a holder in due course. By omitting 
the provisions contained in section 197-47, Revised 
Laws of Hawaii, this section also avoids any implica- 
tion that a discharge is effective against a holder in 
due course. 

Under subsection (1) an indorsement purporting to 
prohibit further transfer is without effect for that 
purpose. Hence this section gives such an indorsement 
the same effect as an unrestricted indorsement, k., 
"pay A only". The indorsee becomes a holder, and the 
indorsement does not of itself give notice to subse- 
quent parties of any defense or claim of the indorser. 



Subsection (2) permits an intermediary bank or 
payor bank, which is not a depository bank, to dis- 
regard any restrictive indorsement except that of the 
bank's immediate transferor. This provision does not 
affect the rights of the restrictive indorser against 
parties outside the bank collection process or against 
the first bank in the collection process; such rights 
are governed by subsections (3) and (4) and section 
3-603. 

Under subsection (3) any transferee under a 
conditional indorsement or one including the words 
"for collection", "for deposit", "pay any hank", or 
like terms, except an intermediary bank, becomes a 
holder for value to the extent that he acts consistent- 
ly with the indorsement in paying or applying any value 
given by him for or on the security of the instrument. 
Contrary to section 197-39, Revised Laws of Hawaii, 
subsection (3) permits a transferee under a conditional 
indorsement to become a holder in due course free of 
the conditional indorser's claim. 

subsection (4), applying to trust indorsements, 
other than those for deposit or collection, is similar 
to subsection (3) ; but in subsection (4) the duty to 
act consistently with the indorsement is limited to 
the first taker under it. 

Hawaii Law. 

Rev. Laws Hawaii 197-36, 197-37, 197-39, 197-47 

U.C.C.  sec. 3-207. Explanatory Notes. 

Section 3-207 completely revises the Hawaii law. 
The revisions make it clear that section 197-22, 
Revised Laws of Hawaii, which covers only negotiation 
by an infant or corporation is extended by subsection 
(l)(a) of the Code section to "any other person with- 
out capacity". 

Subsection (1) (b) provides that negotiation is 
effective although obtained by fraud, duress or 
mistake. Under subsection (l)(c) regotiation is 



e f f e c t i v e  though " p a r t  of an i l l e g a l  t r ansac t ion" .  
Under subsect ion (1) (dl nego t i a t ion  i s  e f f e c t i v e  
although made i n  breach of duty.  Therefore t h e  s t a t u s  
of a  t a k e r  of an instrument by unlawful means, as  
provided i n  subsect ion (a)  , (b) , ( c ) ,  and (d) , i s  now 
changed from a  p a r t y  whose t i t l e  t o  t h e  instrument i s  
d e f e c t i v e ,  t o  t h a t  of a  holder  sub jec t  t o  divestment 
by t h e  r i g h t f u l  owner. 

subsec t ion  ( 2 )  means t h a t  an instrument subjec t  
t o  t h e  d i s a b i l i t y  s e t  out  i n  (1) (a )  , (b) , (c )  , and (d)  
may be sub jec t  t o  any remedy permit ted by law because 
of the  i l l e g a l i t y ,  except a s  a g a i n s t  a  subsequent 
holder  i n  due course.  

Hawaii Law. 

Rev. Laws Hawaii 197-22, 197-58, 197-59 

U.C.C. Sec. 3-208. Explanatory Notes. 

Sec t ion  3-208 combines and rephrases  p a r t s  of 
s ec t ions  of t h e  Hawaii law. However, no change.in 
t h e  substance of the  law i s  apparent ly  intended. 
"Returned o r  reacquired by" i s  s u b s t i t u t e d  f o r  
"negot ia ted back t o "  i n  s e c t i o n  197-50, Revised Laws 
of Hawaii, i n  order  t o  c l a r i f y  t h a t  the  s e c t i o n  
app l i e s  t o  a  r e t u r n  by an indorsee who does not  himself 
indorse.  

Hawaii Law. 

Rev. Laws Hawaii 197-48, 197-50, 197-121 

PART 3 
RIGHTS OF A HOLDER 

U.C.C.  Sec. 3-301. Explanatorv Notes. 

Sect ion 3-301 rewords t h e  Hawaii law. I t  is ,  
however, e s s e n t i a l l y  the same except t h a t  the  provis ion 
i n  the  Hawaii law a s  t o  discharge by payment is  covered 



by s e c t i o n  3-603(1). Sec t ion  3-301 i s  reworded t o  
s t a t e  i n  one provis ion  a l l  t h e  r i g h t s  of a holder and 
t o  make it c l e a r  t h a t  every holder  has  such r i g h t s .  

Hawaii Law. 

Rev. Laws Hawaii 197-51 

u .C .C . Sec . 3- 302. Explanatory Notes. 

Sec t ion  3-302 c o n s t i t u t e s  a rewording and adding 
of new provis ions  t o  t he  Hawaii law. The changes a r e  
intended t o  remove ambigui t ies .  

Subsections (1) (a)  and (b) a r e  i n  accord with 
s e c t i o n  197-52(c),  Revised Laws of Hawaii. 

Subsection (1) (c) i s  i n  accord with sec t ion  197- 
5 2 ( b ) ,  Revised Laws of Hawaii, except it is  made 
c l e a r  t h a t  t h e  purchaser of an instrument which i s  
overdue may s t i l l  b e  a holder  i n  due course i f  he 
t akes  it without no t i ce  t h a t  i t  i s  overdue. 

Subsection ( 2 )  s t a t e s  t h a t  t he  payee may become 
a holder  i n  due course t o  t he  same ex ten t  and under 
t h e  same circumstances a s  any o the r  holder.  This i s  
a new provis ion  intended t o  s e t t l e  any l ega l  uncer- 
t a i n t y  a s  t o  t h a t  po in t .  

Subsection (3) goes beyond s e c t i o n  197-52, 
Revised Laws of Hawaii, by providing t h a t  one not 
t ak ing  i n  t h e  usua l  course of bus iness  does not 
q u a l i f y  a s  a holder  i n  due course .  It is intended t o  
s t a t e  e x i s t i n g  case law. 

Subsection (4) adds a new provis ion  t o  the e f f e c t  
t h a t  t h e  purchaser of a l imi t ed  i n t e r e s t ,  such a s  t h e  
pledgee i n  a s e c u r i t y  t r a n s a c t i o n  can be a holder i n  
due course on ly  t o  t h e  ex t en t  of t h e  i n t e r e s t  purchased 
( see  a l s o  sec t ions  1-201 and 197-27, Revised Laws of 
~ a w a i i )  . 
Hawaii Law. 

Rev. Laws Hawaii 197-52 



U.C.C.  Sec. 3-303. Explanatorv Notes. 

Sect ion 3-303 construes  and rewords t h e  Hawaii 
law. The changes would appear t o  remove unce r t a in t i e s  
i n  the  Hawaii law. 

subsect ion (a) l i m i t s  the  language of s ec t ion  197- 
27, Revised Laws of  Hawaii, by el iminat ing any person 
who acquires  a  l i e n  by l e g a l  process.  

subsect ion (b) r e s t a t e s  the  l a s t  sentence of 
s ec t ion  197-25, Revised Laws of Hawaii. I t  adopts the  
gene ra l ly  accepted r u l e  t h a t  the  holder takes  fo r  
value when he takes  the instrument a s  s e c u r i t y  fo r  an 
antecedent deb t  even though t h e r e  is no extension of 
time o r  o the r  concession, and whether o r  not  the  debt  
i s  due. The provis ion extends the  r u l e  t o  any claim 
aga ins t  any person; t h e r e  is no requirement t h a t  t h e  
claim a r i s e  out  of con t r ac t .  

Subsection (c) is  new bu t  s t a t e s  genera l ly  
recognized exceptions t o  t h e  r u l e  t h a t  an executory 
promise i s  no t  value.  

Subsection ( a ) ,  a l s o ,  appears t o  reso lve  an 
apparent  c o n f l i c t  between sec t ions  197-54 and 197-25, 
Revised Laws of Hawaii, by requi r ing  t h a t  t h e  agreed 
cons idera t ion  s h a l l  a c t u a l l y  have been given. 

Hawaii Law. 

Rev. Laws Hawaii 197-25, 197-26, 197-27, 197-54 

43 H. 98 ( a f f  'd  i n  278 F .  2d 539) 

U.c.c. s ec .  3-304. Explanatory Notes. 

Sect ion 3-304 combines and rewords the  Hawaii law, 
and adds new provis ions intended t o  remove uncertain-  
t i e s  i n  the  e x i s t i n g  law. 

subsect ion (1) (a)  rep laces  the provis ion i n  
s e c t i o n  197-52(a),  Revised Laws oC Hawaii, requi r ing  
t h a t  t h e  instrument be "complete and regular  upon i t s  
face" .  I r r e g u l a r i t y  i s  properly a quest ion of no t i ce  
t o  the  purchaser of  something wrong, and is so t r e a t e d  
by the  Code. 



Subsection (l) (b) , per t a in ing  t o  "voidable" 
o b l i g a t i o n s ,  i s  intended t o  l i m i t  the  provis ion t o  a  
n o t i c e  of defense which w i l l  permit a  pa r ty  t o  avoid 
h i s  o r i g i n a l  ob l iga t ion  on the  instrument,  a s  d i s -  
t inguished  from a  s e t o f f  o r  counterclaim. 

subsect ion ( 2 )  s p e c i f i e s  t h a t  mere not ice  of a  
f i d u c i a r y  r e l a t i o n s h i p  is not enough t o  prevent a  
h o l d e r  from taking i n  due course,  i n  t h e  absence of 
a c t u a l  knowledge of a  breach of duty.  

Subsection (3) removes uncer ta in ty  by providing 
t h a t  "reason t o  know" of an overdue ins ta l lment ,  i n  
l i e u  of  ac tua l  knowledge, is  no t i ce  t h a t  the instrument 
is  overdue and thus precludes the  purchaser from taking 
i n  due course (see s e c t i o n  197-56, Revised Laws of 
~ a w a i i ) .  This subsect ion a l s o  depar t s  from sec t ion  
197-52(b),  Revised Laws of Hawaii, by providing t h a t  
a  purchaser may take acce lera ted  paper o r  a  demand 
instrument  on which demand has i n  f a c t  been made, a s  
a  ho lder  i n  due course i f  he t akes  without no t i ce  of 
t h e  acce le ra t ion  o r  demand. With t h i s  change, s ec t ion  
197-45, Revised Laws of Hawaii, is  el iminated,  s ince  
t h e  presumption t h a t  any negot ia t ion  has  taken p lace  
b e f o r e  t h e  instrument was i n  f a c t  overdue i s  of 
importance only i n  a i d  of a  holder  i n  due course.  

The "reasonable time a f t e r  i s sue"  i s  re ta ined  
from sec t ion  197-53, Revised Laws of Hawaii, bu t  
paragraph (c) adds a  presumption t h a t  a  domestic check. 
i s  s t a l e  a f t e r  t h i r t y  days. 

subsect ion ( 4 ) ( a )  r e j e c t s  j u d i c i a l  decis ions 
holding t h a t  an instrument t o  be antedated o r  post- 
da ted  is  not " r egu la r " .  

Subsection ( 4 ) ( b )  provides t h a t  mere no t i ce  of an 
executory promise o r  a  separa te  agreement does not 
prevent  a  holder from taking i n  due course even though 
such no t i ce  may appear i n  the  instrument i t s e l f .  

Subsection ( 4 ) ( c )  provides t h a t  knowledge t h a t  
one has  signed f o r  accommodation does not  g ive .no t i ce  
of a  defense o r  claim. 

Subsection ( 4 ) ( d )  provides t h a t  a  holder may take  
i n  due course even though a  blank i s  f i l l e d  i n  h i s  
presence,  i f  he is  without no t ice  t h a t  t h e  f i l l i n g  i s  
improper (see s e c t i o n  197-56, Revised Laws of Hawaii). 

~ u b s e c t i o n s  (4) ( e )  and (4) (b) a re  self-explanatory.  



Subsection (5) i s  new. I t  removes any uncer ta in ty  
a s  t o  t h e  e f f e c t  of  "cons t ruc t ive  not ice"  through the  
pub l i c  f i l i n g  o r  recording of a  document. 

Subsection ( 6 )  i s  a  new provis ion providing t h a t  
no t i ce  t o  t h e  purchaser must be received a t  such time 
and manner a s  t o  g ive  a  reasonable opportuni ty  t o  a c t  
on it. 

Hawaii Law. 

Rev. Laws Hawaii 197-45, 197-52, 197-53, 197-55, 197- 
5  6 

U.C.C. Sec. 3-305. Explanatory Notes. 

Sect ion 3-305 combines, condenses and rewords the  
Hawaii l a w .  

The term wtakes"  i s  s u b s t i t u t e d  f o r  "holds" i n  
s e c t i o n  197-57, Revised Laws of Hawaii, because a  
holder  i n  due course may s t i l l  be subjec t  t o  a  claim 
o r  defenses aga ins t  him a f t e r  he has taken t h e  
instrument.  Also t h e  language " a l l  claims t o  it on 
t h e  p a r t  of any person" i s  subs t i t u t ed  fo r  "any de fec t  
of t i t l e  of p r i o r  p a r t i e s "  t o  make it c l e a r  t h a t  a  
holder  i n  due course t akes  the  instrument f r e e ,  not  
on ly  from any claim of l e g a l  t i t l e ,  bu t  a l s o  from a l l  
l i e n s ,  e q u i t i e s  o r  claims of  any o ther  kind. 

The e f f e c t  of s e c t i o n  3-305 is  t o  cu t  o f f  the  
defense of nondelivery of an incomplete instrument 
aga ins t  a  holder  i n  due course,  and t o  change t h e  
r u l e  i n  sec t ion  197-15, Revised Laws of Hawaii. 

Subsection ( 2 )  (a)  i s  new. I t  follows t h e  weight 
of  t h e  j u d i c i a l  dec is ions  t h a t  t h e  defense of infancy 
may be a s se r t ed  aga ins t  a  holder  i n  due course even 
though i t s  e f f e c t  is  t o  render t h e  instrument voidable 
b u t  not  void. 

Subsection ( 2 )  (b) i s  new. I t  covers mental 
incompetence, and o t h e r  i ncapac i t e s .  Such incapac i ty  
is  l a r g e l y  s t a t u t o r y  and i t s  ex is tence  and e f f e c t  i s  



l e f t  t o  t h e  l o c a l  law of each s t a t e .  I f  under l o c a l  
law, t h e  e f f e c t  i s  t o  render  t h e  ob l iqb t ion  e n t i r e l y  
n u l l  and void ,  t h e  defenses  may be a s s e r t e d  a g a i n s t  a  
holder  i n  due course .  I f  t he  e f f e c t  i s  merely t o  
render t h e  o b l i g a t i o n  voidable  a t  t h e  e l e c t i o n  of t h e  
o b l i g o r ,  t h e  defense i s  c u t  o f f .  

Subsection ( 2 ) ( c )  is  new. It fol lows t h e  m a j o r i t y  
of t h e  j u d i c i a l  d e c i s i o n s  i n  recognizing t h e  defense 
of " r e a l "  o r  " e s s e n t i a l "  f raud a s  e f f e c t i v e  a g a i n s t  a  
holder  i n  due course .  

Subsection (2) (dl i s  new. I t  c l a r i f i e s  t h a t  d i s -  
charge i n  bankruptcy i s  not  c u t  o f f  when t h e  inst rument  
is  purchased by a  ho lder  i n  due course.  

subsec t ion  ( 2 )  ( e )  i s  new. A purchaser  takes  an 
instrument s u b j e c t  t o  any defense of discharge of which 
he has n o t i c e  when taken ( see  s e c t i o n  3-304). 

Hawaii Law. 

Rev. Laws Hawaii 197-15, 197-16, 197-57 

U.C.C. sec .  3-306. Explanatory Notes. 

Sec t ion  3-306 combines, condenses, and rewords 
t h e  Hawaii law. 

Subsection ( b ) ,  i n  e f f e c t ,  r e s t a t e s  t h e  f i r s t  
sentence of s e c t i o n  197-58, Revised Laws of Hawaii. 

Subsection ( c )  condenses s ec t ions  197-16 and 197- 
28, Revised Laws of Hawaii. Want o r  f a i l u r e  of 
cons idera t ion  i s  s p e c i f i c a l l y  mentioned t o  make it 
c l e a r  t h a t  e i t h e r  i s  a  defense which t h e  defendant has 
t he  burden of e s t a b l i s h i n g .  The language a s  t o  an 
"ascer ta ined  or  l i q u i d a t e d  amount o r  otherwise"  i n  
s e c t i o n  197-16, Revised Laws of Hawaii, i s  omitted 
because it i s  be l ieved  t o  be superf luous.  The t h i r d  
sentence of s e c t i o n  197-16, Revised Laws of Hawaii, 
r e l a t i n g  t o  a "holder  i n  due course"  is  now covered 
by sec t ion  3-305. 

subsect ion (d)  i s  s u b s t i t u t e d  f o r  t he  l a s t  
sentence of s e c t i o n  197-59, Revised Laws of Hawaii, a s  
a more d e t a i l e d  and e x p l i c i t  s ta tement  of t h e  same 
pol icy .  



Hawaii Law. 

Rev. Laws Hawaii 197-16, 197-28, 197-58, 197-59 

U.C.C. Sec. 3-307. Explanatory Notes. 

Sect ion 3-307 c o n s t i t u t e s  a rewording of t h e  
Hawaii law and provides  c e r t a i n  new provis ions .  

Subsection (1) i s  new, r equ i r ing  s p e c i f i c  d e n i a l  
i n  t h e  pleadings of t h e  a u t h e n t i c i t y  of a s igna tu re  i n  
order t o  g ive  no t i ce  t o  t h e  p l a i n t i f f .  

Subsections (1) (a )  and (b) provide f o r  the  burden 
of proof and presumptions a s  t o  a denied s igna tu re .  

Subsection ( 2 )  i s  s u b s t i t u t e d  f o r  t h e  f i r s t  
c lause of s ec t ion  197-59, Revised Laws of Hawaii, and 
provides simply t h a t  once s igna tu res  a r e  proved o r  
admitted, t h e  holder  has discharged h i s  burden and 
may recover i n  t h e  absence of a defense.  

Subsection (3) rephrases  t h e  l a s t  c lause  of t h e  
f i r s t  sentence of s e c t i o n  197-59, Revised Laws of 
Hawaii. Un t i l  it is  shown t h a t  a defense e x i s t s ,  t h e  
i s sue  as  t o  whether t h e  holder  is  a holder  i n  due 
course does not  a r i s e .  

Hawaii Law. 

Rev. Laws Hawaii 197-59 

PART 4 
LIABILITY OF PARTIES 

U . C . C .  Sec. 3-401. Explanatory Notes. 

Section 3-401 represents  a rewording of the 
Hawaii law and makes it c l e a r  t h a t  a s igna tu re  may be 
made by "use of any name including any t r a d e  o r  
assumed name, upon an instrument ,  o r  by any word o r  
mark i n  l i e u  of a wr i t t en  s igna tu re" .  



Hawaii Law. 

Rev. Laws Hawaii 197-18 

W.C.C. Sec. 3-402. Explanatory Notes. 

Section 3-402 effects a combination, condensation 
and clarification of the Hawaii law. The revised 
language is intended to provide that any ambiguity as 
to capacity in which a signature is made must be 
resolved by a rule of law that it is an indorsement. 

Hawaii Law. 

Rev. Laws ~awaii 197-17(f), 197-63 

u .C .C . Sec . 3-403. Explanatory Notes. 

Section 3-402 effects a combination and rewording 
of the Hawaii law and eliminates section 197-21, 
Revised Laws of Hawaii. 

Subsection (1) acknowledges the right of an agent 
to sign as in section 197-19, Revised Laws of Hawaii, 
and provides that this authority may be shown (see 
section 1-201). 

Subsection (2) details the liabilities of an 
agent where authority to sign for another has been 
established. Subsection (3) expressly provides that 
a representative who signs his own name to the 
instrument, but does not show his representative 
capacity, is personally obligated. These provisions 
are essentially in accord with section 197-20, Revised 
Laws of Hawaii. 

Section 197-21, Revised Laws of Hawaii, covering 
signatures by procuration is not covered by the Code, 
the view being that it is unique to English practice 
and virtually unknown in the United States. 

Hawaii Law. 

Rev. Laws Hawaii 197-19, 197-20, 197-21 

34 H. 229 



U.C.C.  Sec. 3-404. Explanatory  Notes. 

S e c t i o n  3-404 c o n s t i t u t e s  a rewording of  t h e  
Hawaii law and p r o v i d e s  new p r o v i s i o n s .  

"Unauthorized s i g n a t u r e "  i s  a d e f i n e d  t e rm ( see  
s e c t i o n  1-201). I t  i n c l u d e s  b o t h  f o r g e r y  and a  
s i g n a t u r e  made by an agent  exceeding h i s  a c t u a l  o r  
apparen t  a u t h o r i t y .  

The f i n a l  c l a u s e  of  s u b s e c t i o n  (1) i s  new. I t  
s t a t e s  t h e  accepted r u l e  t h a t  an unau thor ized  s igna-  
t u r e  is  wholly i n o p e r a t i v e  a s  t h a t  of  t h e  pe r son  whose 
name i s  s i g n e d ,  b u t  it i s  e f f e c t i v e  t o  impose l i a 3 i l i t - j  
on t h e  a c t u a l  s i g n e r  o r  t o  t r a n s f e r  any r i g h t s  h e  may 
have i n  t h e  ins t rument ,  l i m i t e d ,  however, t o  p a r t i e s  
who t a k e  o r  pay t h e  ins t rument  i n  good f a i t h .  One who 
knows t h e  s i g n a t u r e  t o  be  unau thor ized  cannot  rec0ve.r 
from t h e  s i g n e r  o f  t h e  ins t rument .  

Subsec t ion  ( 2 )  is  new. I t  s e t t l e s  t h e  c o n f l i c t  
which h a s  e x i s t e d  i n  j u d i c i a l  d e c i s i o n s  a s  t o  whether 
a  f o r g e r y  may be  r a t i f i e d .  It p r o v i d e s  t h a t  an 
unau thor ized  s i g n a t u r e  may b e  r a t i f i e d ,  fo l lowinq such 
c a s e s  a s  New Georqia Nat ional  Bank v.  J. & G .  Lippmann 
(1928) 249 N. Y. 307. 164 N. E .  108. 60 ALR 1344. 
such r a t i f i c a t i o n ,  however, does  no t  a f f e c t  t h e  
c r i m i n a l  law, and r a t i f i c a t i o n  w i l l  c o t  r e l i e v e  t h e  
s i g n e r  from c r i m i n a l  l i a b i l i t y .  

Hawaii Law. 

Rev. Laws Hawaii 197-23 

U.C.C. Sec.  3-405. Explanatory  Notes. 

S e c t i o n  3-405 is  a  rewording of  t h e  Hawaii law 
and adds new p r o v i s i o n s .  

S e c t i o n  3-405 e l i m i n a t e s  t h e  concept  o f  " f i c t i -  
t i o u s  o r  nonex i s t ing  person"  a s  mis leading s i n c e  t h e  
e x i s t e n c e  o r  nonexis tence  of  t h e  named payee i s  n o t  
d e c i s i v e  and is  impor tant  o n l y  a s  it may b e a r  on t h e  
i n t e n t  t h a t  h e  s h a l l  have no i n t e r e s t  i n  t h e  i n s t r u -  
ment. The ins t rument  i s  n o t  cons t rued  a s  payab le  t o  
b e a r e r ;  s o  indorsements a r e  s t i l l  necessary  f o r  
n e g o t i a t i o n .  



Subsection (1) (a)  is  new. It r e j e c t s  dec is ions  
which d i s t i n g u i s h  between face-to-face imposture and 
imposture by mail  and which hold t h a t  where p a r t i e s  
d e a l  by mail ,  t h e  dominant i n t e n t  of drawer i s  t o  d e a l  
with a  name r a t h e r  than  a  person;  so t h e  instrument 
may be negot ia ted only  by indorsement of the  payee 
whose name has been taken i n  vain.  The p o s i t i o n  he re ,  
then,  i s  t h a t  l o s s ,  regard less  of the type of fraud 
which t h e  p a r t i c u l a r  imposter has  committed, should 
f a l l  upon the  maker o r  drawer. 

Subsection (1) (b)  r e s t a t e s  t h e  substance of 
s ec t ion  197-9(c) ,  Revised Laws of Hawaii. The t e s t  
s t a t e d  i s  not  whether t h e  payee i s  " f i c t i t i o u s "  but  
whether t h e  s igne r  in tends  t h a t  he s h a l l  have no 
i n t e r e s t  i n  t h e  instrument.  

Hawaii Law. 

Rev. Laws Hawaii 197-9(c) 

U.C.C. Sec. 3-406. Explanatorv Notes. 

Sect ion 3-406 i s  new. I t  adopts t h e  doc t r ine  
enunciated i n  Younq v.  Grote,  4  Bing. 253 (1827), 
holding t h a t  a  drawer who negl igent ly  draws an i n s t r u -  
ment thus f a c i l i t a t i n g  i t s  mater ia l  a l t e r a t i o n  i s  
l i a b l e  t o  a  drawee who pays t h e  a l t e r e d  instrument i n  
good f a i t h .  The r u l e  a s  s t a t e d  i n  the  Code, however, 
requi res  t h a t  t h e  negligence " s u b s t a n t i a l l y w  cont r ib-  
u t e s  t o  t h e  a l t e r a t i o n .  The sec t ion  extends t h e  
above p r i n c i p l e  t o  t h e  p ro tec t ion  of a  holder  i n  due 
course and of payors who may not  t echn ica l ly  be  drawees. 

U.C.C.  Sec. 3-407. Explanatory Notes. 

Sect ion 3-407 e f f e c t s  a  combining and rewording 
of the  Hawaii law wi th  new provis ions ,  and reverses  
t h e  r u l e  i n  sec t ion  197-15, Revised Laws of Hawaii. 

Subsection (1) s u b s t i t u t e s  a  general  d e f i n i t i o n  
f o r  the  l i s t  of i l l u s t r a t i o n s  i n  sec t ion  197-125, 
Revised Laws of Hawaii. An a l t e r a t i o n  is  mater ia l  
only a s  i t  may change the  con t r ac t  of a  p a r t y  t o  t h e  
instrument ,  and the  add i t ion  o r  de l e t ion  of words not  
a f f ec t ing  the  con t r ac t  of any previous s igner  i s  not  
ma te r i a l .  



Subsec t ion  (1) (b) i s  t o  b e  r e a d  w i t h  s e c t i o n  3- 
115 on incomplete  i n s t r u m e n t s  

Subsec t ion  ( 2 )  m o d i f i e s  t h e  r i g o r o u s  r u l e  of  
s e c t i o n  197-124, Revised Laws of Hawaii. The changes 
a r e  : 

(1) M a t e r i a l  a l t e r a t i o n  does  n o t  d i s c h a r g e  a  
p a r t y ,  u n l e s s  it i s  made by a  h o l d e r .  
S p o l i a t i o n  b y  an  i n t e r v e n o r  does  n o t  a f f e c t  
t h e  r i g h t s  of  t h e  h o l d e r .  

(2) M a t e r i a l  a l t e r a t i o n  does  n o t  d i s c h a r g e  a  
p a r t y ,  u n l e s s  made f o r  a  f r a u d u l e n t  purpose .  

( 3 )  Discharge  is  a  p e r s o n a l  d e f e n s e  of a  p a r t y  
whose c o n t r a c t  i s  changed by t h e  a l t e r a t i o n ,  
anyone whose c o n t r a c t  i s  n o t  a f f e c t e d  cannot  
a s s e r t  it. 

(4)  T f  a l t e r a t i o n  is  n o t  m a t e r i a l  o r  i f  i t  i s  
n o t  made f o r  a  f r a u d u l e n t  purpose ,  t h e r e  i s  
no d i s c h a r g e  and t h e  i n s t r u m e n t  may b e  
enfo rced  accord ing  t o  i t s  o r i g i n a l  t e n o r .  

Subsec t ion  (3) combines t h e  f i n a l  s e n t e n c e s  of  
s e c t i o n s  197-14 and 197-124, Revised Laws of  Hawaii,  
and p r o v i d e s  t h a t  a  subsequent  h o l d e r  i n  due c o u r s e  
t a k e s  f r e e  of  d i s c h a r g e  i n  a l l  c a s e s  ( s e e  a l s o ,  
s e c t i o n s  3-406 and 4-401). 

Subsec t ion  ( 3 ) ,  t o g e t h e r  w i t h  s e c t i o n  3-115 on 
incompleted  i n s t r u m e n t s ,  r e v e r s e s  t h e  r u l e  o f  s e c t i o n  
197-15, Revised Laws of  Hawaii. 

Hawaii Law. 

Rev. Laws Hawaii 197-14, 197-15, 197-124, 19'1-125 

u.c .c. Sec.  3-408. Exp lana to ry  Notes.  

S e c t i o n  3-408 combines and rewords t h e  Hawaii law. 
The term " c o n s i d e r a t i o n "  i s  d i s t i n g u i s h e d  from "va lue"  
throughout  t h e  s e c t i o n .  The "excep t"  c l a u s e  i s  
in tended  t o  remove d i f f i c u l t i e s  which have a r i s e n  where 
a  n o t e  o r  d r a f t ,  o r  indorsement of  e i t h e r ,  is g i v e n  a s  
payment o r  a s  s e c u r i t y  f o r  a  d e b t  a l r e a d y  owned by t h e  
p a r t y  g i v i n g  it, o r  by  a  t h i r d  pe r son .  The p r o v i s i o n  
is  i n t e n d e d  t o  a l t e r  t h e  r e s u l t  of  j u d i c i a l  d e c i s i o n s  
which ho ld  t h a t  where no e x t e n s i o n  of  t i m e  o r  o t h e r  



concession is given by a  c r e d i t o r ,  t h e  new ob l iga t ion  
f a i l s  fo r  lack  of  cons idera t ion .  It is a l s o  intended 
t o  mean t h a t  an instrument  given f o r  more o r  l e s s  than 
t h e  amount of  a  l i q u i d a t e d  ob l iga t ion  does not  f a i l  by 
reason of t h e  common law r u l e  t h a t  an ob l iga t ion  f o r  
a  l e s s e r  l i q u i d a t e d  amount cannot be cons idera t ion  f o r  
the  surrender  of a  g r e a t e r .  

Hawaii Law. 

Rev. Laws Hawaii 197-24, 197-25, 197-28 

43 H. 98 

U.C.C. Sec. 3-409. Explanatory Notes. 

Sect ion 3-409 i s  a  combining and rewording of 
t h e  Hawaii law with new provis ions  added. 

Sect ions 197-127 and 197-189, Revised Laws of 
Hawaii, a r e  combined and reworded t o  remove uncertain-  
t i e s .  The language of t h e  e x i s t i n g  law t h a t  t h e  
drawee i s  not  l i a b l e  " t o  the  holder"  i s  changed a s  
inaccura te  and not  intended. The drawee i s  not  
( sec t ion  3-409(1)) l i a b l e  on t h e  instrument u n t i l  he 
accepts ,  b u t  he remains sub jec t  t o  any o the r  l i a b i , l i t y  
t o  t h e  holder  ( see  a l s o  s e c t i o n  4-307). 

Subsection ( 2 )  i s  new. It i s  intended t o  make 
c l e a r  t h a t  t h i s  s e c t i o n  does not  a f f e c t  l i a b i l i t y  
which may a r i s e  a p a r t  from t h e  instrument i t s e l f .  

Hawaii Law. 

Rev. Laws Hawaii 197-127, 197-189 

U.C.C.  Sec. 3-415. Explanatory Notes. 

Sect ion 3-410 omits s ec t ions  197-161 t o  170, 
Revised Laws of Hawaii, providing f o r  acceptance f o r  
honor. This p r a c t i c e  a rose  when conmunications were 
slow and has been obso le t e  fo r  many years  s ince  t h e  
need f o r  i n t e rven t ion  by a  t h i r d  p a r t y  has passed with 
development of t h e  cable  t r a n s f e r  by which a  s u b s t i t u t e  
arrangement can be promptly made. 



Subsection ( I )  e l imina te s  s e c t i o n s  197-134 and 
135, Revised Laws of Hawaii, providing f o r  v i r t u a l  
acceptance by a w r i t t e n  promise, t o  accept  d r a f t s  t o  
be drawn and c o l l a t e r a l  acceptance by a sepa ra t e  
wr i t ing .  Both have been anomalous exceptions t o  t h e  
po l i cy  t h a t  no person i s  l i a b l e  on an instrument un le s s  
h i s  s igna ture  appears on it. They a r e  now obsole te .  

Subsection (1) a l s o  e l imina te s  s e c t i o n  197-137, 
Revised Laws of Hawaii, providing f o r  acceptance by 
de lay  o r  r e f u s a l  t o  r e t u r n  t h e  instrument .  However, 
the  drawee may be l i a b l e  f o r  conversion of t h e  i n s t r u -  
ment under s e c t i o n  3-419. 

Subsection (3) changes t h e  l a s t  sentence of 
sec t ion  197-138, Revised Laws of Hawaii. I ts purpose 
i s  t o  provide a d e f i n i t e  d a t e  of payment where none 
appears on t h e  instrument .  An undated acceptance of 
a d r a f t  "payable t h i r t y  days a f t e r  s i g h t "  i s  incomplete, 
and unless  the  acceptor  himself w r i t e s  i n  a d i f f e r e n t  
d a t e ,  t h e  holder i s  au thor ized  t o  complete t h e  accept- 
ance according t o  t h e  terms of t h e  d r a f t  by supplying 
a da t e  of presentment. 

Hawaii Law. 

Rev. Laws Hawaii 197-132 t o  197-139, 197-161 t o  197- 
170, 197-191 

0 

U.C.C. s e c .  3-411. Explanatory Notes. 

Section 3-411 combines and rewords t h e  Hawaii 
law and adds new provis ions .  

Subsection ( I )  cont inues t h e  r u l e  of s ec t ion  197- 
188, Revised Laws of Hawaii, t h a t  while c e r t i f i c a t i o n  
procured by a holder d i scharges  t h e  drawer and o ther  
p r i o r  p a r t i e s ,  c e r t i f i c a t i o n  procured by the  drawer 
leaves him l i a b l e .  

Subsection ( 2 )  i s  new. It s t a t e s  t h e  gene ra l ly  
recognized r u l e  t h a t  i n  t h e  absence of agreement, a 
bank is  under no ob l iga t ion  t o  c e r t i f y  a check because 
it i s  a demand instrument c a l l i n g  fo r  payment r a t h e r  
than acceptance (see a l s o  s e c t i o n  3-409 (1) ) . 



Subsect ion (3) i s  new. I t  recogn izes  t h e  banking 
p r a c t i c e  o f  c e r t i f y i n g  a  check r e t u r n e d  f o r  p roper  
indorsement i n  o r d e r  t o  p r o t e c t  t h e  drawer a g a i n s t  a  
longer  c o n t i n g e n t  l i a b i l i t y  ( s e e  a l s o  s e c t i o n  3-410 
(2)  ) . 

Hawaii Law. 

Rev. Laws Hawaii 197-187, 197-188 

U.C.C. Sec. 3-412. Explanatory  Notes. 

s e c t i o n  3-412 e f f e c t s  a  combination and rewording 
of  t h e  Hawaii law, and changes t h e  law a s  t o  q u a l i f i e d  
acceptance.  

Sec t ion  3-412 a p p l i e s  t o  t h e  v a r i o u s  k i n d s  of  
q u a l i f i e d  acceptances  d e f i n e d  i n  s e c t i o n  197-141, 
Revised Laws of Hawaii, and p r o v i d e s  t h a t  t h e  r u l e  is 
a p p l i c a b l e  t o  a n  "acceptance t h a t  i n  any manner v a r i e s  
t h e  d r a f t  a s  p r e s e n t e d " .  

The r u l e  of s e c t i o n  197-140, Revised Laws of 
Hawaii, is changed t o  r e q u i r e  t h a t  t h e  a s s e n t  of  t h e  
drawer o r  i n d o r s e r  be a f f i r m a t i v e l y  expressed .  Mere 
f a i l u r e  t o  o b j e c t  w i t h i n  a  r e a s o n a b l e  t i m e  i s  n o t  
a s s e n t  which w i l l  p reven t  d i s c h a r g e  ( s e c t i o n  3 - 4 1 2 ( 3 ) ) .  

The p r o v i s i o n  i n  s u b s e c t i o n  ( I ) ,  o the rwise  i n  
accord wi th  s e c t i o n  197-141, Revised Laws of Hawaii,  
p e r m i t t i n g  t h e  q u a l i f i e d  accep to r  t o  c a n c e l  h i s  accep t -  
ance ,  i s  new. 

s u b s e c t i o n  (2)  i s  i n  accord  w i t h  s e c t i o n  197-140, 
Revised Laws of Hawaii, excep t  f o r  t h e  new l i m i t a t i o n  
" i n  t h e  c o n t i n e n t a l  United S t a t e s "  ( s e e  a l s o  s e c t i o n  
3-504 (4) ) . 

Hawaii Law. 

Rev. Laws Hawaii 197-139 t o  197-142 

U . C . C .  Sec. 3-413. Explanatory  Notes. 

s e c t i o n  3-413 amounts t o  a  combining and reword- 
ing  o f  t h e  Hawaii law. The Hawaii law is  improved 
through t h e  e l i m i n a t i o n  of  d u p l i c a t i o n  i n  language 
and condensat ion.  This s e c t i o n  of  t h e  Code shou ld  be 
read  i n  connect ion wi th  s e c t i o n s  3-115, 3-406, 3-40?, 
3-412 and 3-418. 



Hawaii Law. 

Rev. Laws Hawaii 197-60, 197-61, 197-62 

28 H. 35 

U . C . C .  Sec. 3-414. Explanatory Notes. 

Section 3-414 amounts to a combining and reword- 
ing of the Hawaii law. 

It will be noted that section 197-44, Revised 
Laws of Hawaii, permitting a representative to indorse 
in such terms as to exclude personal liability, is 
omitted as unnecessary and included in the broader 
right to disclaim any liability. No change in the law 
is intended by this omission. 

Subsection (2) amounts to a clarification of 
section 197-68, Revised Laws of Hawaii. This subsec- 
tion states two presumptions: 

(1) that indorsers are liable to one another in 
the order in which they have in fact indorsed; 

(2) that indorsers have in fact indorsed in the 
order in which their names appear. 

This latter presumption is not in the Hawaii law. The 
last sentence of sections 197-68, Revised Laws of 
Hawaii, is now covered by section 3-118(3). 

Hawaii Law. 

Rev. Laws Hawaii 197-38, 197-44, 197-66, 197-67, 
197-68 

U.C.C. Sec. 3-415. Explanatory Notes. 

Section 3-415 amounts to a combination and 
rewording of the Hawaii law with the addition of new 
provisions. 



Subsect ion  (1) r e c o g n i z e s  t h a t  an accommodation 
p a r t y  is  always a  s u r e t y  (which i n c l u d e s  a  g u a r a n t o r ) .  
H i s  o D l i g a t i o n  is  determines by t h e  c a p a c i t y  i n  which 
h e  s i g n s .  

Under s u b s e c t i o n  ( 3 ) ,  excep t  a s  a g a i n s t  a  h o l d e r  
i n  due c o u r s e  wi thou t  n o t i c e  of  t h e  accommodation, 
pa r01  evidence  i s  a d m i s s i b l e  t o  prove  t h a t  t h e  p a r t y  
h a s  s igned  f o r  accommodation. I n  any c a s e ,  however, 
under s u b s e c t i o n  ( 4 ) ,  an  indorsement which is  n o t  i n  
t h e  chain  o f  t i t l e  ( t h e  i r r e g u l a r  o r  anomalous i n d o r s e -  
ment) i s  n o t i c e  t o  a l l  subsequent  t a k e r s  of  t h e  
ins t rument  of t h e  accommodation c h a r a c t e r  of  t h e  
indorsement.  

Subsec t ion  (1) e l i m i n a t e s  t h e  language of  s e c t i o n  
197-29, Revised Laws o f  Hawaii,  r e q u i r i n g  t h a t  t h e  
a c c o m o d a t i o n  p a r t y  s i g n  t h e  ins t rument  "wi thout  
r e c e i v i n g  v a l u e  t h e r e f o r " .  The e s s e n t i a l  c h a r a c t e r -  
i s t i c  i s  t h a t  t h e  accommodation p a r t y  i s  a  s u r e t y  and 
n o t  t h a t  h e  has  s igned  g r a t u i t o u s l y .  

Subsect ion  ( 2 )  i s  i n t e n d e d  t o  change o c c a s i o n a l  
d e c i s i o n s  ho ld ing  t h a t  t h e r e  is  no s u f f i c i e n t  
c o n s i d e r a t i o n  where an accommodation p a r t y  s i g n s  a  n o t e  
a f t e r  it is  i n  t h e  hands o f  a  h o l d e r  who h a s  g iven  
v a l u e ,  The p a r t y  i s  l i a b l e  t o  t h e  h o l d e r  i n  such a  
c a s e  even though t h e r e  is  no  e x t e n s i o n  of  t i m e  o r  
o t h e r  concess ion  (see s e c t i o n  3-408). A s  a  s u r e t y ,  
t h e  accommodation p a r t y  i s  n o t  l i a b l e  t o  t h e  p a r t y  
accommodated, b u t  he  i s  o the rwise  lia33le on t h e  
ins t rument  i n  t h e  c a p a c i t y  i n  which he  h a s  s i g n e d .  
Th i s  r u l e  makes unnecessa ry  t h e  d e t a i l e d  p r o v i s i o n s  o f  
s e c t i o n  197-64, Revised Laws of Hawaii,  which a r e  
e l i m i n a t e d  wi thou t  any change i n  s u b s t a n c e .  

Subsect ion  (5) p r o v i d e s  e x p r e s s l y  t h a t  t h e  
accommodation p a r t y ,  i f  he  pays  t h e  i n s t r u m e n t ,  has  a  
r i g h t  of r e c o u r s e  on t h e  ins t rument  a g a i n s t  t h e  
accommodated p a r t y .  Th i s  changes t h e  r e s u l t  o f  such 
d e c i s i o n s  a s  Quimby v .  Varnum 190 Mass. 211, 76 N. E .  
671 (1906) ho ld ing  o t h e r w i s e .  

Hawaii Law. 

Rev. Laws Hawaii 197-29, 197-64 

13 H.  17 

43 H. 98 ( a f f ' d  278 F .  2d. 539) 
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U.C.C. See .  3-416. Exp lana to ry  Notes.  

Th i s  s e c t i o n  of t h e  Code is  new. I t  s t a t e s  t h e  
commercial unders t and ing  a s  t o  t h e  meaning and e f f e c t  
of  words o f  guaran ty  added t o  a  s i g n a t u r e .  Where 
g u a r a n t i e s  a r e  w r i t t e n  on a  n e g o t i a b l e  i n s t r u m e n t ,  t h e  
g u a r a n t o r  i s  now recognized a s  a  p a r t y .  The s e c t i o n  
p r o v i d e s  r u l e s  a s  t o  t h e  r i g h t s  o f  t h e  h o l d e r  i n  due 
c o u r s e  a g a i n s t  a  g u a r a n t o r  and a l s o  p r o v i d e s  f o r  t h e  
r e c o u r s e  o f  t h e  g u a r a n t o r  a g a i n s t  h i s  p r i n c i p a l  on t h e  
i n s t r u m e n t .  

Note t h a t  words o f  g u a r a n t y  d o  n o t  a f f e c t  t h e  
c h a r a c t e r  of  t h e  indorsement  a s  an  indorsement (see 
s e c t i o n  3 -202(4) ) ,  b u t  t h e  l i a b i l i t y  of t h e  i n d o r s e r  
becomes i n d i s t i n g u i s h a b l e  from t h a t  of a  comaker. 

U.C.C. Sec .  3-417. Exp lana to ry  Notes. 

S e c t i o n  3-417 e f f e c t s  a  combination and rewording 
of  t h e  Hawaii law and adds  new p r o v i s i o n s .  

Subsec t ion  (1) i s  new. S u b s e c t i o n  (1) ( a )  s t a t e s  
t h e  accep ted  r u l e  t h a t  a  p a r t y  who a c c e p t s  o r  pays  
does  n o t  "admit"  t h e  genu ineness  o f  indorsements  and 
may recover  from t h e  p e r s o n  p r e s e n t i n g  t h e  i n s t r u m e n t  
when t h e y  t u r n  o u t  t o  b e  fo rged .  Subsec t ion  (1) (b)  
r e c o g n i z e s  competing e q u i t i e s  o f  p a r t i e s  a c c e p t i n g  o r  
paying i n s t r u m e n t s  b e a r i n g  unau thor ized  maker ' s  o r  
d r a w e r ' s  s i g n a t u r e s  and t h u s  o b t a i n i n g  accep tances  o r  
r e c e i v i n g  payment. The e x c e p t i o n s  app ly  o n l y  i n  f a v o r  
of  a  h o l d e r  i n  due  c o u r s e ,  and,  w i t h i n  t h e  p r o v i s i o n s  
of  s e c t i o n  3-201, t o  a l l  subsequen t  t r a n s f e r e e s  from 
a  h o l d e r  i n  due course .  Such a  w a r r a n t y  i s  n o t  g i v e n  
by a  h o l d e r  i n  due  c o u r s e  a c t i n g  i n  good f a i t h  t o  a  
maker w i t h  r e s p e c t  t o  t h e  maker ' s  own s i g n a t u r e ,  t o  a  
drawer w i t h  r e s p e c t  t o  t h e  d r a w e r ' s  own s i g n a t u r e ,  o r  
t o  an  a c c e p t o r  o f  a  d r a f t  i f  t h e  h o l d e r  i n  due c o u r s e  
took  t h e  d r a f t  a f t e r  t h e  accep tance  o r  o b t a i n e d  t h e  
acceptance  wi thou t  knowledge t h a t  t h e  d r a w e r ' s  s igna-  
t u r e  was unau thor ized .  

Subsec t ion  (1) ( c )  r e t a i n s  t h e  common law r u l e  
which p e r m i t s  a  p a r t y  paying a  m a t e r i a l l y  a l t e r e d  
ins t rument  i n  good f a i t h  t o  r e c o v e r ,  and a  p a r t y  who 
a c c e p t s  such an i n s t r u m e n t  t o  avoid  such acceptance .  
( s e e  Na t iona l  C i t y  Bank o f  Chicaqo v.  Na t iona l  Bank of  
Republic of  Chicaqo (1921) 300 111. 103, 132 N.E .  832, 
22 ALR 1153 and Wells Farqo Bank & Union T r u s t  Company 
v .  Bank of  I t a l y  (1931) 214 C a l .  156,  4 P.2d 7 8 1 . )  



Subsec t ion  (2 )  changes s e c t i o n  197-65, Revised 
Laws o f  Hawaii,  b y  ex tend ing  w a r r a n t i e s  of  any i n d o r s e c  
beyond t h e  immediate t r a n s f e r e e  i n  a l l  c a s e s .  The 
language o f  s u b s e c t i o n s  (2)  (b)  and ( c )  i s  s u b s t i t u t e d  
f o r  "genuine  and what p u r p o r t s  t o  b e "  i n  s u b s e c t i o n  
197-65(a ) ,  Revised Laws of  Hawaii. The language o f  
s u b s e c t i o n  ( 2 ) f a )  i s  s u b s t i t u t e d  f o r  s u b s e c t i o n  197- 
6 5 ( b ) ,  Revised  Laws of H a w a i i ,  i n  o r d e r  t o  cover  the 
c a s e  o f  t h e  a g e n t  who t r a n s f e r s  f o r  a n o t h e r .  Subsec- 
t i o n  ( 2 )  (d )  h o l d s  t o  t h e  p o s i t i o n  t h a t  t h e  buyer  does  
n o t  under take  t o  buy an ins t rument  i n c a p a b l e  of 
enforcement ,  and t h a t  i n  absence of  c o n t r a r y  under- 
s t a n d i n g ,  t h e  w a r r a n t y  is  impl ied .  

s u b s e c t i o n  ( 3 )  p r o v i d e s  t h a t  an indorsement 
"wi thout  r e c o u r s e "  l i m i t s  t h e  (2)  (d)  war ran ty  t o  one 
t h a t  t h e  i n d o r s e r  h a s  no knowledge o f  such d e f e n s e s .  

s u b s e c t i o n  (2 )  (e)  is  a  s u b s t i t u t i o n  f o r  s u b s e c t i o n  
197-65(d) ,  Revised Laws of  Hawaii.  The t r a n s f e r o r  does  
n o t  w a r r a n t  a g a i n s t  d i f f i c u l t i e s  of c o l l e c t i o n  a p a r t  
from d e f e n s e s ,  o r  a g a i n s t  impairment of t h e  c r e d i t  of  
t h e  o b l i g o r  o r  even h i s  inso lvency  i n  t h e  commercial 
s e n s e .  

s u b s e c t i o n  (4 )  i s  s u b s t i t u t e d  f o r  s e c t i o n  197-69, 
Revised Laws of Hawaii.  It a p p l i e s  o n l y  t o  a  s e l l i n g  
agen t  a s  d i s t i n g u i s h e d  from an a g e n t  f o r  c o l l e c t i o n .  

Hawaii Law. 

Rev. Laws Hawaii 197-65, 197-69 

U.C .C .  ~ e c .  3-418. Exp1anatoW Notes.  

s e c t i o n  3-418 i s  a  complete r e s t a t e m e n t  o f  t h e  
Hawaii law. 

T h i s  s e c t i o n  f o l l o w s  t h e  c l a s s i c  r u l e  ( P r i c e  v.  m, 3 Burr .  1354 ( 1 7 6 2 ) ) ,  under which a  drawee who 
a c c e p t s  o r  pays  an ins t rument  on which t h e  s i g n a t u r e  
of  t h e  drawer i s  fo rged  i s  bound on h i s  acceptance  anr 
cannot  r ecover  back h i s  payment. Payments a r e  f i n a l  
i n  f a v o r  of any h o l d e r  i n  due c o u r s e  s u b j e c t  t o . t h e  
e x c e p t i o n s  s t a t e d ,  n a n e l y ,  t h e  r ecovery  of bank pay- 
ments a s  p rov ided  i n  s e c t i o n  4-301 and t h e  l i a b i l i t y  
f o r  b reach  o f  w a r r a n t y  on presentment  under s e c t i o n  
3-417. 

Hawaii Law. 

R e v .  Laws Hawaii 197-52 
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U.C.C.. sec .  3-419. Explanatory Notes. 

Sec t ion  3-419 changes the  r u l e  i n  the  Hawaii law 
and adds new provis ions.  

Subsections (1) and (b) provide t h a t  a  holder  may 
recover i n  conversion, upon demand, where t h e r e  has 
been an u n j u s t i f i e d  r e f u s a l  t o  r e t u r n  o r  pay t h e  
instrument;  t h i s  i s  con t r a ry  t o  s e c t i o n  197-137, 
Revised .Laws of Hawaii, holding t h a t  r e f u s a l  t o  r e t u r n  
o r  pay t h e  instrument c o n s t i t u t e s  an acceptance. 

Subsection (1) (c)  i s  new; it provides  t h a t  payment 
on a  forged indorsement c o n s t i t u t e s  conversion of t h e  
instrument. 

Subsection ( 2 )  i s  new; it provides  fo r  t h e  measure 
of l i a b i l i t y  being i n  most cases  the  face amount of 
t h e  instrument ( see  a l s o  s e c t i o n  1-201). 

Subsection (3) i s  new; it i s  intended t o  adopt 
the  r u l e  t h a t  a  r ep resen ta t ive  (broker ,  e t c . ) ,  who 
dea ls  with a  negot iable  instrument  f o r  h i s  p r i n c i p a l  
i n  good f a i t h  is  not  l i a b l e  t o  t h e  t r u e  owner fo r  
conversion of t h e  instrument ,  except t h a t  he may b e  
compelled t o  turn  over t o  such owner t h e  instrument 
i t s e l f  o r  any proceeds i n  h i s  hands ( see  a l s o  sec t ions  
3-205 and 3-206). 

Hawaii Law. 

Rev. Laws Hawaii 197-137 

PART 5 
PRESENT, NOTICE OF DISHONOR, 

AND PROTEST 

U.C.C. sec .  3-501. Explanatory Notes 

Sect ion 3-501 e f f e c t s  a  combination and s impl i f i -  
ca t ion  of t h e  Hawaii law. 

p a r t  5  of t h i s  A r t i c l e  s i m p l i f i e s  the  requirements 
of the o r i g i n a l  Act a s  t o  presentment f o r  acceptance o r  
payment, no t ice  of dishonor,  and p r o t e s t .  I t  assembles 
i n  one place a l l  p rovis ions  a s  t o  when any such proceed- 
ing is  necessary. 



Subsection (1) (a)  r e t a i n s  t he  substance of 
s ec t i ons  197-143, 197-144, and 197-150, Revised Laws of 
Hawaii. The l a s t  sentence s t a t e s  t h e  g e n e r a l l y  accept-  
ed r u l e  t h a t  t he  ho lder  may a t  h i s  op t ion  p r e s e n t  any 
d r a f t  f o r  acceptance,  and is  no t  requi red  t o  wa i t  u n t i l  
t he  due d a t e  t o  d i scover  whether t h e  drawee w i l l  accep t  i t ;  
but  t h a t  i f  he does make presentment and acceptance i s  
re fused ,  he must g ive  n o t i c e  of d i s h o ~ o r .  

Subsect ions  (1) (b)  and ( c )  , on presentment f o r  
payment, fol low s e c t i o n  197-70 of t h e  Hawaii Act wi th  
one important change. The check r u l e  of s e c t i o n  197- 
186, Revised Laws of Hawaii, (see  s e c t i o n  3-502 (1) (b) 
and comment t h e r e t o )  i s  extended by subsec t ion  (1) (c)  
t o  a l l  drawers, and a l s o  t o  t h e  accep tors  and maker of 
domiciled--"payable a t  a bankw--draf t s  and no t e s .  
Thus drawers of d r a f t s  o t h e r  than checks a r e  n o t ,  a s  
they were under s e c t i o n  197-70, Revised Laws of Hawaii, 
wholly discharged by f a i l u r e  t o  make due presentment ,  
b u t ,  l i k e  drawers o f  checks,  a r e  discharged only a s  
they may have su f f e r ed  loss a s  provided i n  s e c t i o n  3- 
502 (1 ) (b ) .  A s  t o  domiciled paper ,  s e c t i o n  197-70, 
Revised ~ a w i  of Hawaii provides  t h a t  a b i l i t y  and w i l l -  
ingness  t o  pay a t  t h e  p l a c e  named a t  ma tu r i t y  a r e  
"equivalent  t o  a tender  o f  paymentn-- t h a t  i s  t o  s ay ,  
would s top  t h e  running of i n t e r e s t ,  b u t  have no o t h e r  
e f f e c t .  Subsection (1) (c) e l i m i n a t e s  t he  " tender"  
language of s e c t i o n  197-70, Revised Laws of Hawaii, 
and t h e  r e s u l t  i s  a r e v e r s a l  of t h e  r u l e  of case  law 
t h a t  makers and accep tors  of domiciled paper a r e  no t  
discharged t o  any e x t e n t  by t h e  h o l d e r ' s  f a i l u r e  t o  
make presentment even when t h e  ob l igo r  has  funds 
ava i l ab l e  i n  t h e  paying bank on t h e  d a t e  f o r  p r e sen t -  
ment and the  bank subsequent ly  f a i l s .  

Subsection (3)  e l i m i n a t e s  t h e  requirement of 
p r o t e s t  except upon dishonor of a d r a f t  which on i t s  
face appears t o  be  e i t h e r  drawn o r  payable o u t s i d e  
t he  United S t a t e s  (see  s e c t i o n s  197-129 and 197-152, 
Revised Laws of Hawaii).  The f o r m a l i t i e s  of p r o t e s t  
a r e  covered by s e c t i o n  3-509 and s u b s t i t u t e s  f o r  
p r o t e s t  a s  proof of dishonor  a r e  provided f o r  i n  
s ec t i on  3-510. 

Hawaii Law. 

Rev. Laws Hawaii 197-70, 197-89, 197-118, 197-129, 
197-143, 197-144, 197-150, 197-151, 197-152, 
197-157, 197-158, 197-186 



U.C.C.  Sec. 3-502. Explanatory Notes. 

Section 3-502 e f f e c t s  a combination and s impl i f i -  
ca t ion  of t h e  Hawaii law. 

This s ec t ion  i s  the compliment of the  preceding 
sec t ion  and covers many widely sca t t e red  provis ions  of 
t h e  Hawaii law. 

The circumstances under which presentment o r  
no t ice  of dishonor o r  p r o t e s t  o r  delay the re in  a r e  
excused are  s t a t e d  i n  s e c t i o n  3-511. When not  excused, 
delay operates  as  a discharge a s  provided i n  t h i s  
sec t ion .  

Subsection (1) (b) appl ies  t o  any drawer a s  wel l  
a s  makers and acceptors of  d r a f t s  and notes  payable a t  
a bank. The r u l e  of s ec t ion  197-186, Revised Laws of 
Hawaii, provides f o r  discharge only where t h e  drawer 
of a check has sustained l o s s  through the  delay.  This 
s ec t ion  expressly l i m i t s  t h e  r u l e  t o  l o s s  sus ta ined  
through insolvency of the  drawee or payer;  t h e  purpose 
of the r u l e  is  t o  avoid hardship upon t h e  holder  
through complete discharge and unjus t  enrichment of  
t h e  drawer o r  other  pa r ty  who normally has received 
goods o r  o ther  cons idera t ion  f o r  the  i ssue  of  t h e  
instrument. 

Subsection (2) r e t a i n s  t h e  r u l e  of s ec t ion  197- 
152, Revised Laws of Hawaii, t h a t  an unexcused delay 
of a required p r o t e s t  i s  a complete discharge of a l l  
drawers and indorsers .  

Hawaii Law. 

Rev. Laws Hawaii 197-7, 197-70, 197-89, 197-144, 
197-150, 197-152, 197-186 

U.C.C. Sec. 3-503. Explanatory Notes. 

Section 3-503 amounts t o  a combination and 
amplif icat icn of t h e  Hawaii law. 

This s ec t ion  s t a t e s  i n  one place a l l  t h e  r u l e s  
appl icable  t o  the  time of presentment; excused de lay  
i s  covered by sec t ions  3-511 (waiver) ,  and 3-502 
(discharge).  

Subsection (1) conta ins  new provis ions s t a t i n g  
t h e  commercial understanding a s  t o  presentment of 
instruments payable a f t e r  s i g h t ,  and of acce lera ted  
paper. 
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Subsec t ion  (2)  r e t a i n s  t h e  subs tance  of  s e c t i o n  
197-192, Revised Laws of Hawaii,  a s  t o  d e t e r m i n a t i o n  
of  a  r easonab le  t ime.  It p r o v i d e s  s p e c i f i c  t ime  l i m i t s  
which a r e  presumed, a s  t h e ' t e r m  i s  d e f i n e d  i n  t h i s  
Act ( s e c t i o n  1-201) t o  be reasonab le  f o r  u n c e r t i f i e d  
checks drawn and payab le  w i t h i n  t h e  c o n t i n e n t a l  l i m i t s  
of  t h e  United S t a t e s .  The t i m e  l i m i t  p rovided d i f f e r s  
a s  t o  drawer and i n d o r s e r .  

Subsec t ion  (3)  r e p l a c e s  s e c t i o n s  197-85 and 197- 
146,  Revised Laws of Hawaii. It i s  in tended  t o  make 
al lowances f o r  t h e  i n c r e a s i n g  p r a c t i c e  of c l o s i n g  
banks o r  b u s i n e s s e s  on Saturday o r  o t h e r  days  o f  t h e  
week. 

Subsect ion (4)  e l i m i n a t e s  t h e  p r o v i s i o n  of subsec-  
t i o n  197-75, Revised Laws of Hawaii,  p e r m i t t i n g  
presentment  " a t  any hour  b e f o r e  t h e  bank i s  c l o s e d " ,  
i f  t h e  drawer h a s  no funds i n  t h e  bank;  t h e  change i s  
made t o  avoid  inconvenience  t o  t h e  bank. 

Hawaii Law. 

Rev. Laws 197-71, 197-72, 197-75, 197-85, 197-86, 
197-144, 197-145, 197-146, 197-186, 197-192 

u.C.C.  Sec. 3-504. Exp lana to ry  Notes. 

s e c t i o n  3-504 e f f e c t s  a  cornhination and s i m p l i f i -  
c a t i o n  o f  t h e  Hawaii law. I t  s i m p l i f i e s  t h e  r u l e s  a s  
t o  how presentment  i s  made and p r o v i d e s  t h a t  any 
demand upon t h e  p a r t y  t o  pay i s  a  presentment  no 
m a t t e r  how o r  where. Former t e c h n i c a l  r equ i rements  of  
e x h i b i t i o n  o f  t h e  ins t rument  and t h e  l i k e  a r e  n o t  
r equ i red  u n l e s s  i n s i s t e d  upon by t h e  p a r t y  t o  pay  ( s e e  
s e c t i o n  3-505). 

Subsect ion ( 2 )  ( a )  a u t h o r i z e s  presentment  b y  mail 
d i r e c t l y  t o  t h e  o b l i g o r .  Subsec t ion  (5 )  makes it 
c l e a r  t h a t  presentment  made under s e c t i o n  4-210, i s  
proper  presentment .  

Subsect ion ( 3 )  ( a )  e l i m i n a t e s  t h e  requirement  o f  
s e c t i o n s  197-78 and 197-145(a) ,  Revised Laws o f  Hawaii,  
t h a t  presentment  be made t o  each o f  two o r  more makers,  
a c c e p t o r s  o r  drawees u n l e s s  t h e y  a r e  p a r t n e r s  o r  one 
h a s  a u t h o r i t y  t o  a c t  f o r  t h e  o t h e r .  The h o l d e r  i s  
e n t i t l e d  t o  expec t  t h a t  any one of  t h e  named p a r t i e s  
w i l l  pay o r  a c c e p t ,  and should n o t  be  r e q u i r e d  t o  go 
t o  t h e  t r o u b l e  and expense o f  making s e p a r a t e  p r e s e n t -  
ment t o  a number of  them. 



Subsection (4) makes it clear that a draft so 
accepted must be presented at the bank so designated 
(see sections 3-501 and 3-502). 

Hawaii Law. 

Rev. Laws Hawaii 197-72, 197-73, 197-77, 197-78, 
197-145 

U.C.C. sec. 3-505. Explanatory Notes. 

Section 3-505 expands and modifies the Hawaii 
law. It supplements the provision£ of the Hawaii law 
by permitting the party to whom presentment is made to 
insist on additional requirements, e.q., exhibition of 
the instrument, its production at the proper place, 
identification of party making presentment, and a 
signed receipt on the instrument, or its surrender on 
full payment. Failure to comply with any such require- 
ment invalidates the presentment and means that the 
insirument is noc dishonored. The time for presentment 
is, however, extended to give the person presenting a 
reasonable opportunity to comply with the requirements. 

Hawaii Law. 

Rev. Laws Hawaii 197-74 

U.C.C. Sec. 3-506. Explanatory Notes. 

Section 3-506 amounts to an expansion of the 
Hawaii law. Hawaii law covers only the time allowed 
the drawee on presentment for acceptance; this section 
also covers the time allowed on presentment for 
payment. 

Hawaii Law. 

Rev. Laws Hawaii 197-136 

U.C.C. Sec. 3-507. Explanatory Notes. 

Section 3-507 is a rewording of the Hawaii law. 
Subsection (3) is new. It states general banking and 
comercial understanding. The time within which a 
payor bank must return items, and the methods of 
returning are stated in section 4-301. Under section 
3-411 (3) a bank may certify an item so returned. 

i l P  



Hawaii Law. 

Rev. Laws Hawaii 197-83, 197-149 

U.C.C. Sec. 3-508. Explanatory Notes. 

Section 3-508 combines and simplifies numerous 
sections of the Hawaii law. 

subsection (1) is intended to encourage and 
facilitate notice of dishonor by permitting any party 
who may be compelled to pay the instrument to notify 
any party who may be liable on it. Except as to 
collecting banks (section 4-212), subsection (2) extends 
the time, within which necessary notice must be given, 
to three days after dishonor or receipt of notice from 
another party. This time leeway eliminates the 
elaborate provisions as to time of mailing contained 
in sections 197-103 and 197-104, Revised Laws of Hawaii. 

subsection (3) retains the substance of sections 
197-95 and 197-96, Revised Laws of Hawaii. 

Subsection (4) retains the substance of section 
197-105, Revised Laws of Hawaii. 

Subsection (7) permits notice to be sent to the 
last known address of a party who is dead or incompe- 
tent rather than to his personal representative; this 
provision is intended to save time, as the name of the 
personal representative often cannot be easily 
ascertained, and mail addressed to the original party 
will reach the representative. 

Hawaii Law. 

Rev. Laws Hawaii 197-89 to 197-108 

U.C.C. sec. 3-509. Explanatory Notes. 

Section 3-509 effects a simplification and co~hi- 
nation of the Hawaii law. 

Subsection (1) elirr-inates the requirement of 
section 197-156, Revised Laws of Hawaii, that protest 
must be made at the place of dishonor; it eliminates 
also the provisions of section 197-154, Revised Laws 
of Hawaii, permitting protest "by any respectable 



r e s i d e n t  of  t h e  p l a c e  where t h e  b i l l  i s  d i shonored ,  i n  
t h e  p resence  of  two o r  more c r e d i b l e  w i t n e s s e s " .  
P r o t e s t  need n o t  b e  i n  any p a r t i c u l a r  form, s o  long 
a s  it c e r t i f i e s  t h e  m a t t e r s  s t a t e d  i n  s u b s e c t i o n  ( 2 ) .  

S u b s e c t i o n  (3)  r e c o g n i z e s  t h e  p r a c t i c e  of  inc lud-  
i n g  i n  t h e  p r o t e s t  a  c e r t i f i c a t i o n  t h a t  n o t i c e  of  
d i shonor  h a s  been g i v e n  t o  a l l  p a r t i e s  o r  t o  s p e c i f i e d  
p a r t i e s .  

S u b s e c t i o n  (4)  e x t e n d s  t h e  t ime  f o r  making a  
n e c e s s a r y  p r o t e s t  t o  c o i n c i d e  w i t h  t h e  t ime f o r  g i v i n g  
n o t i c e  of  d i s h o n o r .  Any d e l a y  due  t o  c i r cums tances  
beyond t h e  h o l d e r ' s  c o n t r o l  is excused under s e c t i o n  
3-511. 

S u b s e c t i o n  (5)  r e t a i n s  from s e c t i o n  197-155, 
Revised Laws o f  Hawaii,  t h e  p r o v i s i o n  p e r m i t t i n g  t h e  
o f f i c e r  t o  n o t e  t h e  p r o t e s t  and ex tend  it Eormally 
l a t e r .  

Hawaii Law. 

Rev. Laws Hawaii 197-153 t o  197-156, 197-158, 197-160 

U.C.C. Sec .  3-510. Exp lana to ry  Notes.  

S e c t i o n  3-510 i s  new; it i s  i n  accord  w i t h  modern 
reformed procedure  a s  t o  t h e  a d m i s s i b i l i t y  o f  books 
and r e c o r d s ,  and p r o v i d e s  f o r  t h e  a d m i s s i b i l i t y  of  
documents, s tamps,  w r i t i n g s  and s o  f o r t h  a s  presump- 
t i v e  ev idence  o f  d i shonor .  

u.C .c. Sec.  3-511. Exp lana to ry  Notes.  

S e c t i o n  3-511 e f f e c t s  a  combinat ion  and s i m p l i f i -  
c a t i o n  o f  many s e c t i o n s  of  t h e  Hawaii law. 

Subsec t ion  (1) coirbines p r o v i s i o n s  found i n  
s e c t i o n s  197-81, 197-113, 197-147 and 197-159, Revised 
Laws o f  Hawaii.  Delay i n  making presentment  e i t h e r  f o r  
payment o r  accep tance ,  i n  g i v i n g  n o t i c e  of  d i shonor  o r  
i n  making p r o t e s t  i s  excused when t h e  p a r t y  h a s  a c t e d  
w i t h  r e a s o n a b l e  d i l i g e n c e  and t h e  d e l a y  i s  n o t  h i s  
f a u l t .  The words "no t  imputable  t o  h i s  d e f a u l t ,  
misconduct  o r  n e g l i g e n c e "  found i n  s e c t i o n s  197-81, 
197-113 and 197-159, Revised taws of Wawaii, a r e  
o n i t t e d  as  s u p e r f i u o u s .  



Subsec t ion  (5) r e t a i n s  a s  s t a n d a r d  commercial 
usage  t h e  meaning a t t a c h e d  t o  " p r o t e s t  waived" b y  
s e c t i o n  197-111, Revised Laws of Hawaii. 

Subsec t ion  ( 2 ) ( b )  combines t h e  subs tance  o f  
p r o v i s i o n s  found i n  s e c t i o n s  197-78, 197-80, 197-114, 
197-115 and 197-130, Revised Laws of  Hawaii. 

s u b s e c t i o n  (2) (c)  combines p r o v i s i o n s  found i n  
s e c t i o n s  1 9 7 - 8 2 ( a ) ,  197-112 and 197-159, Revised Laws 
of  Hawaii. 

SuBsect ion  ( 3 )  ( a )  i s  new; it excuses  p resen tment  
i n  s i t u a t i o n s  where immediate payment o r  acceptance  i s  
imposs ib le  o r  s o  u n l i k e l y  t h a t  t h e  h o l d e r  canno t  b e  
r e a s o n a b l y  expec ted  t o  make p resen tment .  

Subsec t ion  (3) (b) e x t e n d s  s e c t i o n  197-148 ( c )  , 
Revised Laws of  Hawaii,  t o  i n c l u d e  any c a s e  where 
payment o r  accep tance  i s  d e f i n i t e l y  r e f u s e d  and t h e  
r e f u s a l  i s  n o t  on t h e  ground t h a t  t h e r e  has  been no 
p r o p e r  p resen tment .  The purpose  o f  presentment  i s  t o  
de termine  whether  o r  nor t h e  maker, a c c e p t o r ,  o r  
drawee w i l l  pay  o r  a c c e p t ,  and when t h a t  q u e s t i o n  is  
c l e a r l y  de te rmined  t h e  h o l d e r  i s  n o t  r e q u i r e d  t o  go 
through a u s e l e s s  ceremony. 

S u b s e c t i o n  (4) r e t a i n s  t h e  r u l e  of s e c t i o n s  197- 
116 and 197-151, Revised Laws of  Hawaii. 

Subsec t ion  (6)  r e t a i n s  t h e  r u l e  of s e c t i o n  197- 
110,  Revised Laws of  Hawaii. 

Hawaii Law. 

Rev. Laws Hawaii 197-79 t o  197-82, 197-109, 197-111 t o  
197-116, 197-130, 197-147, 197-148, 197-150, 197-151, 
197-159 

PART 6 
DISCHARGE 

U.C.C. Sec.  3-601. Exp lana to ry  Notes .  

S e c t i o n  3-601 combines and rewords p o r t i o n s  of 
t h e  Hawaii law, and adds new p r o v i s i o n s .  



Subsection (I) contains an index referring to all 
sections of the commercial paper Article which provide 
for the discharge of any party. 

The language of section 197-119, Revised Laws of 
Hawaii, as to discharge of the instrument, has left 
uncertainties as to effect of discharge upon the rights 
of the holder in due course; the Code eliminates this 
section and subsection (2) now distinguishes instead 
between the discharge of a single party and the dis- 
charge of all parties. Subsection (2) retains from 
subsection 197-119fd), Revised Laws of Hawaii, the 
provision for discharge by "any other act which will 
discharge a simple contract for the payment of money", 
and specifically recognizes the possibility of a 
discharge by agreement. 

Subsection (3) substitutes for "discharge of the 
instrument" the discharge of all parties from liability 
on their contracts on the instruments; it covers part 
of the substance of sections 197-119 (a), (b) and (ej ; 
197-1ZOjaj and (c) and 197-121 (a) and (b), Revised 
Laws of Hawaii. It states a general provision in lieu 
of the original detailed provisions, the principle 
being that all parties to an instrument are discharged 
when no party is left with rights against any other 
party on the paper. 

Hawaii Law. 

Rev. Laws Hawaii 197-119, 197-120, 197-121 

U.C.C .  Sec. 3-602. Explanatory Notes. 

Section 3-602 broadens the Hawaii law. It 
provides that any discharge of a party under any 
section of this Article is a personal defense of the 
party which is cut off when a subsequent holder in due 
course takes the instrument without notice of tho 
defense. 



The Hawaii law r e f e r s  Only t o  r e n u n c i a t i o n  by a 
ho lder  of h i s  r i g h t s  a g a i n s t  any p a r t y  t o  t h e  i n s t r u -  
ment a s  a  d i s c h a r g e ,  e x c e p t  a s  t o  a  h o l d e r  i n  due 
course  wi thout  n o t i c e ,  and does  n o t  r e f e r  t o  any 
d i s c h a r g e  a s  does  t h e  Code. 

Rawaii Law. 

Rev. Laws Hawaii 197-122 

U.C.C. Sec. 3-603. Explanatory  Notes. 

S e c t i o n  3-603 combines and rewords p a r t s  of t h e  
s e c t i o n s  of t h e  Hawaii l aw;  and e f f e c t s  a  change o f  
t h e  law i n  p a r t .  T h i s  s e c t i o n  e l i m i n a t e s  "payment i n  
due course"  found i n  s e c t i o n s  197-51, 197-88 and 197- 
119,  Revised Laws o f  Hawaii. 

S e c t i o n s  197-171 t o  197-177, Revised Laws of 
Hawaii, p rov ide  f o r  payment of a  d r a f t  " f o r  honor" 
a f t e r  p r o t e s t ;  t h i s  i s  e l i m i n a t e d  i n  t h e  Code a s  
o b s o l e t e ,  and s u b s e c t i o n  ( 2 )  p r o v i d e s  t h a t  any pe rson  
may pay with t h e  consen t  of  t h e  h o l d e r .  

Subsect ion (1) changes t h e  law b y  e l i m i n a t i n g  
t h e  requirement i n  s e c t i o n  197-88, Revised Laws of 
H a w a i i ,  t h a t  t h e  payment b e  made i n  "good f a i t h  and 
wi thout  n o t i c e " .  I t  adop ts  t h e  p o s i t i o n  t h a t  a  payor  
is  no t  r e q u i r e d  t o  obey an o r d e r  t o  s t o p  payment 
r e c e i v e d  from an i n d o r s e r ,  b u t  t h i s  i s  q u a l i f i e d  by 
s u b s e c t i o n s  (1)  ( a )  and [b)  r e s p e c t i n g  p e r s o n s  who 
a c q u i r e  an ins t rument  by t h e f t ,  o r  through a  r e s t r i c -  
t i v e  indorsement ( s e e  s e c t i o n s  3-205 and 3-306).  With 
t h e  e l i m i n a t i o n  of  "payment f o r  honor" ,  s e c t i o n s  
197-171 t o  197-177, Revised Laws of Hawaii,  s u b s e c t i o n  
(21, p rov ides  t h a t  wi th  consen t  of  t h e  h o l d e r ,  payment 
may be  made b y  anyone, i n c l u d i n g  a  s t r a n g e r .  Th i s  
s u b s e c t i o n  omi t s  t h e  p r o v i s i o n  o f  s e c t i o n  197-171, 
Revised Laws o f  Hawaii, b y  which a payor  is  " r e m i t t e d  
t o  h i s  former r i g h t s " .  Upon payment and s u r r e n d e r  o f  
t h e  paper ,  t h e  payor succeeds  t o  t h e  r i g h t s  of  t h e  
h o l d e r ,  s u b j e c t  t o  t h e  l i m i t a t i o n  found i n  s e c t i o n  
3-201 on t r a n s f e r ,  t h a t  one who i s  a  p a r t y  t o  f raud  o r  
i l l e g a l i t y  a f f e c t i n g  t h e  ins t rument  o r  who a s  a  p r i o r  
h o l d e r  had n o t i c e  of  a  de fense  o r  c la im a g a i n s t  i t  
cannot  improve h i s  p o s i t i o n  by t a k i n g  from a  l a t e r  
h o l d e r  i n  due course .  



Hawaii Law. 

Rev. Laws Hawaii 197-51, 197-88, 197-119, 197-121, 
197-171 t o  197-177 

25 H. 646 

u .C .C . s e c  . 3-604. Explanatory  Notes .  

S e c t i o n  3-604 e f f e c t s  a  combination and rewording 
o f  t h e  Kawaii law w i t h  new p r o v i s i o n s  added. 

Subsec t ion  (1) i s  new; it  s t a t e s  t h e  g e n e r a l l y  
accep ted  r u l e  a s  t o  t h e  e f f e c t  of  t e n d e r .  

Subsec t ion  (2)  r e p h r a s e s  s e c t i o n  197-120 (d) , 
Revised Laws of  Hawaii. The p a r t y  d i scharged  i s  one 
who h a s  a  r i g h t  of r e c o u r s e  a g a i n s t  t h e  p a r t y  making 
t e n d e r ,  whether t h e  l a t t e r  b e  a  p r i o r  p a r t y  o r  a  
subsequent  one who h a s  been a c c o m o d a t e d .  

Subsec t ion  (3)  rewords t h e  f i n a l  c l a u s e  of  t h e  
f i r s t  s e n t e n c e  bf s e c t i o n  197-70, Revised Laws of  
Hawaii ,  and expands it t o  i n c l u d e  ins t ruments  payab le  
a t  more than  one p l a c e  ( s e e  a l s o  s e c t i o n s  3-501, 
3-502 and 3-504). 

Hawaii Law. 

Rev. Laws Hawaii 197-70, 197-120 

27 H. 537 

U.C .C .  Sec. 3-605. Explanatory  Notes.  

S e c t i o n  3-605 combines and rewords t h e  Hawaii law. 

The Hawaii law does n o t  s t a t e  how c a n c e l l a t i o n  is  
t o  be e f f e c t e d ,  excep t  a s  t o  s t r i k i n g  i n d o r s e r e n t s  



under sec t ion  197-48, Revised Laws of Hawaii. Subsec- 
t i o n  ( l ) ( a )  provides it must be done so  as  t o  be 
apparent on t h e  face of t h e  instrument,  and t h e  methods 
s t a t e d  a r e  exclusive.  

Subsection ( l ) ( b )  r e s t a t e s  sec t ion  197-122, 
Revised Laws of  Hawaii, bu t  i s  e s s e n t i a l l y  i n  accord 
with it. 

Subsection (2) i s  new and i s  intended t o  make 
c l e a r  t h a t  t h e  s t r i k i n g  of an indorsement, o r  any 
o ther  cance l la t ion  o r  renunciat ion,  does not a f f e c t  
t h e  t i t l e .  

Hawaii Law 

Rev. Laws Hawaii 197-48, 197-119 ( c )  , 197-120 (b) , 
197-122, 197-123 

U.C.C. Sec. 3-606. Explanatory Notes. 

Section 3-606 e f f e c t s  a  rewording of t h e  Hawaii 
law and adds new provis ions .  

The words "any p a r t y  t o  t h e  instrument" i n  
subsect ion (1) remove any uncer ta in ty  a r i s i n g  under 
t h e  Hawaii law. The sure tysh ip  defenses provided a r e  
not l imi ted ,  a s  i n  t h e  Hawaii law, t o  p a r t i e s  who a r e  
"secondarily l i a b l e " ,  bu t  a r e  ava i lab le  t o  any p a r t y  
i n  the pos i t i on  of a  su re ty .  

Subsection (1) (b) i s  new. The sure tysh ip  defense 
s t a t e d  has been gene ra l ly  recognized a s  ava i l ab le  t o  
indorsers  or accommodation p a r t i e s .  

Subsection ( 2 )  is  new and s t a t e s  t h e  genera l ly  
accepted r u l e  t h a t  r e se rva t ion  of  r i g h t s  aga ins t  
c e r t a i n  p a r t i e s  t o  be  e f f e c t i v e  must be accompanied by 
n o t i f i c a t i o n  t o  any p a r t y  aga ins t  whom r i g h t s  a r e  so  
reserved;  n o t i f i c a t i o n  of such reserva t ion  i s  not 
included i n  sec t ion  197-120(e), Revised Laws of Hawaii. 

Hawaii Law. 

Rev. Laws Hawaii 197-120 



PART 7 
ADWCE OF INTERNATIONAL SIGHT DRAFT 

U.C.C. Sec. 3-701. ex plan at or^ Notes. 

Section 3-701 s t a t e s  t h e  usua l  bank p r a c t i c e  a s  
t o  a  " l e t t e r  of advice" which has reference t o  c e r t a i n  
es tab l i shed  p r a c t i c e s  of i n t e r n a t i o n a l  banking. 

PART 8 
MISCELLANEOUS 

U.C.C.  Sec. 3-801. E x o l a n a t o r ~  Notes. 

Section 3-801 combines and rewords the  Hawaii 
law. The revised language makes no i ~ p o r t a n t  change 
i n  substance,  and r e s u l t s  only i n  a  c l a r i f i c a t i o n  and 
supplementation of t h e  var ious  sec t ions  of t h e  Hawaii 
law. 

Hawaii Law. 

Rev. Laws Hawaii 197-178 t o  197-183 

U.C .C. See. 3-802. Explanatory Notes. 

Section 3-802 i s  new and intended t o  s e t t l e  
c o n f l i c t s  i n  t h e  dec i s iona l  law a s  t o  t h e  e f f e c t  of an 
instrument a s  payment of t h e  obl iga t ion  fo r  which it 
is  given. 

Subsection (1) (a)  provides t h a t  the  instrument i s  
taken i n  absolute  payment i f  a  bank i s  ob l iga ted  upon 
it. 

Subsection (1) (b) provides  t h a t  i n  a l l  cases  i f  
t he re  i s  an underlying ob l iga t ion ,  the  presurr~ption i s  
t h a t  the instrument i s  taken i n  condi t iona l  pa-pent .  

Subsection ( 2 )  i s  intended t o  remove any implica- 
t i o n  t h a t  a  check given i n  payment of an obl iga t ion  
discharges a  su re ty ;  t h e  th i r ty-day  per iod fo r  present-  
ment spec i f ied  i n  sec t ion  3-503 does not a f f e c t  the 
s u r e t y ' s  l i a b i l i t y .  



U .C .C. Sec. 3-803. ' Explanatory Notes. 

Sect ion 3-803 i s  new. It is intended t o  supple- 
ment, not  t o  d i sp l ace  e x i s t i n g  procedures f o r  i n t e r -  
pleader  or joinder of p a r t i e s  ( see  analogous provis ions  
i n  sec t ion  2-607). 

U.C.C.  Sec. 3-804. Explanatory Notes. 

Sect ion 3-804 i s  new and i s  intended t o  provide 
a method of recovery on instruments which a r e  l o s t ,  
destroyed o r  s to l en .  

U . C . C .  Sec. 3-805. Explanatory Notes. 

Sect ion 3-805 i s  new. It covers "nonnegotiable 
commercial instruments",  which i s  t o  say ,  an instrument 
otherwise negot iab le ,  but which is  not  payable t o  order  
o r  t o  bea re r .  This s ec t ion  reso lves  t h e  u n c e r t a i n t i e s  
by making a l l  of t h e  provis ions of A r t i c l e  3 appl icable  
t o  such instruments which a r e  otherwise negot iable  bu t  
which a r e  not  payable t o  order  o r  t o  bea re r ,  except 
t h a t  a s  t o  such t h e r e  cannot be a "holder i n  due 
course" .  





ARTICLE 4 

BANK DEPOSITS A N D  GOLLEGTIOMS 

The provisions of Article 4 of the Uniform 
Commercial Code codify rules and practices neces- 
sarily involved in the bank collection process and 
in the relationship between a bank and its depositors 
The significance of uniformity in this field of com- 
mercial activity is dramatic from a purely quanti- 
tative viewpoint, as stated in the introductory 
comment to Article 4 in the official text of the 
Uniform Commercial Code: 

The tremendous number of checks handled by 
banks and the country-wide nature of the bank 
collection process require uniformity in the 
law of bank collections. Individual Federal 
Reserve banks process as many as 1,000,000 
items a day; large metropolitan banks average 
300,000 a day; banks with less than $5,000,000 
on deposit handle from 1,000 to 2,000 daily. 
There is needed a uniform statement of the 
principal rules of the bank collection process 
with ample provision for flexibility ko meet 
the needs of the large volume handled and the 
changing needs and conditions that are bound to 
come with the years. 

Banking law in most jurisdictions, including 
Hawaii, which have not enacted the Uniform Com- 
mercial Code presents a haphazard amalgamation of 
common law principles of contract, agency and trust 
law; Federal Reserve regulations and operating let- 
ters; clearing house rules; and customs and usages. 

The Hawaii Bank Act of 1931 has not undergone 
overall amendment to conform to modern conditions, 
and it is presently far from comprehensive in its 
coverage of bank collections and of the relationship 
between a bank and its customers. 

Certain general policies are discernible 
throughout Article 4 and should be kept in mind when 
an analysis of any specific provision is under con- 
sideration. 

The Time Factor in the Collection Process 

Speed, as such, is highly desirable in the 



collection process and furthers the interests of both 
banks and depositors. When problems arise in a com- 
plex transaction, which is operated mechanically to 
an ever increasing extent, it is important to have 
available quick and clear-cut answers. The sooner a 
depositor's check is collected, the less chance there 
is of defeating his right to draw against it. The 
sooner the bank completes the collection process, the 
more man-hours of labor are saved and the greater the 
decrease in outstanding items, which make up the 
"float", considered to offer a dangerous threat if 
allowed to become over-sized. 

Flexibility 

Improved collection methods and the solution of 
future and as yet unforeseeable intricacies would be 
thwarted by mandatory, rigid statutory rules. Sec- 
tion 4-103 of the Code, therefore, specifically 
permits "variation by agreement" of any section of 
the Article, subject to the basic liability imposed 
upon banks to act in good faith and to use ordinary 
care. 

The Empirical Approach 

In most part, Article 4 codifies, with rela- 
tively few changes, existing law and commercial 
practices as they have developed in the United 
States banking system. It is obvious that such 
banking processes as deposits, collections, payments, 
withdrawals, in the ordinary course of events func- 
tion expeditiously. It is only in extraordinary 
situations, as when a check is not paid, a stop 
order is disobeyed, or a forged signature is dis- 
covered that it is necessary to consult the rules in 
order to determine rights and liabilities of parties 
concerned. 

Scope of Article 4 

Article 4 covers two basic areas of banking law. 
The first comprises collection and payment of de- 
posited items, remittance of their proceeds, charge 
back of uncollected items, and circumstances under 
which a bank can recover payments improperly made. 
The second includes rights, duties, and liabilities 
vis-a-vis a bank and its depositor arising from the 
payment or non-payment of a check. Article 4 is 
divided into five parts: General Provisions and 
Definitions; Collection of Items: Depositary and 
Collecting Banks; Collection of Items: Payor Banks; 



Relat ionship Between Payor Bank and I t s  Customer; 
and Col lec t ion  of Documentary Dra f t s .  

Notable Precedents,  Common Law and Otherwise 

1. The r i g h t s  of a deposi tor  f requent ly  depend 
upon a determination, based on t h e  so-cal led in ten-  
t i o n  of the  p a r t i e s  o r  on custom and usage, of s ta tus .  
The determination of  whether a c o l l e c t i n g  bank owns 
an i tem o r  i s  merely an agent f o r  c o l l e c t i o n  might 
hinge upon t h e  form of indorsement, e .g .  " fo r  co l lec-  
t i o n " ,  " for  depos i t " ,  o r  i n  blank.  Sect ion 4-201 of 
t h e  Code s t a t e s  a b a s i c  presumption t h a t  a c o l l e c t i n g  
bank i s  an agent f o r  c o l l e c t i o n ,  r ega rd le s s  of t h e  
form of indorsement o r  lack of indorsement. 

2 .  There a re  two c o n f l i c t i n g  dec i s iona l  r u l e s  
which may be applied i n  determining the  l i a b i l i t y  of 
a c o l l e c t i n g  bank f o r  l o s s  sus ta ined  by a depos i tor  
r e s u l t i n g  from t h e  negligence o r  d e f a u l t  of a sub- 
sequent bank i n  t h e  c o l l e c t i o n  cha in .  The New York 
r u l e  makes t h e  forwarding bank l i a b l e  f o r  such l o s s ;  
t h e  Massachusetts r u l e  l i m i t s  each bank ' s  l i a b i l i t y  
t o  i t s  own negligence,  subjec t  t o  t h e  duty of s e l e c t -  
ing proper in te rmediar ies .  Sec t ion  4-202 of t h e  Code 
adopts the  Massachusetts r u l e .  

I t  should be noted t h a t  even i n  non-Code j u r i s -  
d i c t i o n s  which f ind  t h a t  a bank is  a purchaser of an 
item received fo r  c o l l e c t i o n  o r  which follow t h e  
New York r u l e ,  banks have a r r ived  a t  t h e  same r e s u l t  
reached by t h e  Code by providing i n  t h e  legends 
appearing on s ignature  cards  and depos i t  t i c k e t s  t h a t  
the  bank i s  an agent f o r  c o l l e c t i o n  u n t i l  it has 
r ea l i zed  on the  item and t h a t  l i a b i l i t y  i s  l imi ted  t o  
the  bank 's  own negligence.  This p r a c t i c e  of de t e r -  
mining r i g h t s  and l i a b i l i t i e s  b y  s e t t i n g  f o r t h  t h e  
terms of t h e  co l l ec t ion  agreement i n  legends on de- 
p o s i t  t i c k e t s ,  e t c .  might be sub lec t  t o  chal lenge on 
t h e  grounds t h a t  t h e  customer has  not  i n  f a c t  as- 
sented t o  t h e  terms of such adhesion con t r ac t s .  

3 .  A comon law r u l e  provides t h a t  it i s  
negligence p e r  se  fo r  a c o l l e c t i n g  bank t o  accept 
anything except cash i n  payment of a c o l l e c t i o n  item. 
I n  f a c t ,  the  only items ever pa id  i n  cash a r e  those 
paid over t h e  counter of the  drawee bank, a very 
small f r a c t i o n  of a l l  i tems pa id .  !Thus, according t o  
comon law, a l l  banks a r e  negl igent  most of t h e  time 
i n  t h e  remittances they accept.  This absurd r u l e  
which requi res  a l l  remittances and payments t o  be i n  



l e g a l  tender i s  s e t  as ide  by sec t ion  4-211 of t h e  
Code which conforms t h e  law with a  long accepted and 
recognized p r a c t i c e .  

Although i n  form Ar t i c l e  4  c o n s t i t u t e s  a  l a rge  
body of new s t a t u t o r y  law, it i s  l a r g e l y  a  matter of 
s t a t u t o r y  sanct ion and recogni t ion of banking prac- 
t i c e s  and procedures,  Federal  Reserve regula t ions ,  
and c l ea r ing  house r u l e s .  Many incons is tenc ies  a r e  
e l iminated,  gaps a r e  f i l l e d ,  and c e r t a i n t y  
es tab l i shed .  

PART I 
GENERAL PROVISIONS AND DEFINITIONS 

Short T i t l e  
Appl icabi l i ty  
Variat ion by Agreement; Measure of Damages; 
Cer ta in  Action Cons t i tu t ing  Ordinary Care 

Def in i t ions  and Index of  Def in i t ions  
"Depositary Bank"; "Intermediary Bank"; 

"Collecting Bank" ; "Payor Bank"; "Presenting 
Bank" ; "Remitting Bank * 

Separate Off ice  of a  Bank 
Time of Receipt of Items 
Delays 

PART 2 
COLLECTION OF ITEMS: DEPOSITARY AND 

COLLECTING BANKS 

4-201. Presumption and Duration of Agency S ta tus  of 
Col lect ing Banks and Provis iona l  S t a t u s  of 
Cred i t s ;  Appl icabi l i ty  of A r t i c l e ;  Item 
Indorsed "Pay m y  Bank" 

4-202. Respons ib i l i ty  f o r  Col lec t ion ;  When Action 
Seasonable 

4-203. E f fec t  of In s t ruc t ions  
4-204. Methods of Sending and Present ing;  Sending 

Direc t  t o  Payor Bank 
4-205. Supplying Missing Indorsement; No Notice From 

P r i o r  Indorsement 
4-206. Transfer Between Banks 
4-207. Warranties of Customer and Col lec t ing  Bank on 

Transfer o r  Presentment of I tems; Time f o r  
Claims 



4-208. Secur i ty  I n t e r e s t  of Col lec t ing  Bank i n  I t e m s ,  
Accompanying Documents and Proceeds 

4-209. When Bank Gives Value f o r  Purposes of Holder 
i n  Due Course 

4-210. Presentment by Notice of  Item Not Payable by, 
Through o r  a t  a Bank; L i a b i l i t y  of Secondary 
P a r t i e s  

4-211. Media of Remittance; Provis iona l  and F ina l  
Sett lement i n  Remittance Cases 

4-212. Right of Charge-Back o r  Refund 
4-213. F ina l  Payment of Item by Payor Bank; When 

Provis iona l  Debi ts  and Cred i t s  Become F i n a l ;  
When Cer t a in  Cred i t s  Become Available f o r  
Withdrawal 

4-214. 1nsol.vency and Preference 

PART 3 
COLLECTION OF ITEMS: PAYOR BANKS 

4-301. Deferred Pos t ing ;  Recovery of Payment by 
Return of Items; Time of Dishonor 

4-302. Payor Bank's Respons ib i l i ty  f o r  Late Return 
of Item 

4-303. When Items Subject  t o  Notice,  Stop-Order, 
Legal Process o r  Se t -of f ;  Order i n  Which 
Items May Be Charged o r  C e r t i f i e d  

PART 4 
RELATIONSHIP BETWEEN PAYOR BANK AND 

ITS CUSTOMER 

4-401. When Bank May Charge Customer's Account 
4-402. Bank's L i a b i l i t y  t o  Customer for  Wrongful 

Dishonor 
4-403. Customer's Right t o  Stop Payment; Burden of 

Proof of Loss 
4-404. Bank Not Obligated t o  Pay Check More Than Six 

Months Old 
4-405. Death o r  Incompetence of Customer 
4-406. Customer's Duty t o  Discover and Report 

Unauthorized Signature  o r  A l t e ra t ion  
4-407. Payor Bank's Right t o  Subrogation on Improper 

Payment 



PART 5 
COLLECTION OF DOCUMENTARY DRAFTS 

4-501. Handling of Documentary Drafts; Duty to Send 
for Presentment and to Notify Customer of 
Dishonor 

4-502. Presentment of "On Arrival" Drafts 
4-503. Responsibility of Presenting Bank for 

Documents and Goods; Report of Reasons for 
Dishonor; Referee in Case of Need 

4-504. Privilege of Presenting Bank to Deal With 
Goods; Security Interest for Expenses 

PART 1 
GENERAL PROVISIONS AND DEFlNlTlONS 

U.C .C. Sec. 4-101. Explanatory Notes. 

Self-explanatory. 

U.C.C. Sec. 4-102. Explanatory Notes. 

Article 3 governs commercial paper, an area 
larger in scope than the Uniform Negotiable Instru- 
ments taw since it includes non-negotiable commercial 
instruments, and applies to items collected through 
banking channels in the absence of a specific pro- 
vision in Article 4. In the case of conflict, 
Article 4 controls. 

Investment securities under Article 8 may be 
handled by banks for collection purposes. In the 
case of conflict, Article 8 controls. 

The conflict of laws rule provides that the 
liability of a bank in respect to presentment, pay- 
ment, or collection is determined by the law of the 
place where the bank or its branch is Located. This 
conflicts rule is subject to variation by agreement 
as provided in section 4-103 (1) . 



Hawaii Law. 

Rev. Laws Hawaii 178-39.5 

I n  connection with t h e  c o n f l i c t  of laws r u l e ,  
it should be  noted t h a t  i n  1960 out-of-s ta te  branch 
banks were authorized (Session Laws of Hawaii 1960, 
Act 9 ) .  

U . C  .C. Sec. 4-103. Explanatory Notes. 

The b a s i c  l i a b i l i t y  imposed upon banks by 
Ar t i c l e  4  is  t o  a c t  i n  good f a i t h  and t o  use ord inary  
c a r e  i n  handling i tems f o r  d e p o s i t ,  c o l l e c t i o n ,  and 
payment. Sect ion 4-103 which provides t h e  p a r t i c u l a r  
f l e x i b i l i t y  appl icable  t o  banking processes by 
authorizing "va r i a t ion  by agreement" a l s o  confines  
the  f l e x i b i l i t y  by providing t h a t  no agreement i s  
e f f e c t i v e  which pu rpor t s  t o  d isc la im t h e  b a s i c  
l i a b i l i t y .  

Hawaii Law. 

Rev. Laws Hawaii 178-79, 178-98, 178-35 ( f )  and ( h ) ,  
178-37, 178-99, 178-106, 178-95 

Hawaii s t a t u t e s  do not confer  a  b lanket  power t o  
vary  by agreement a l l  p rovis ions  deal ing with bank 
depos i t s  and c o l l e c t i o n s .  However, two sec t ions  of 
t h e  Revised Laws make c e r t a i n  s p e c i f i e d  ac t ions  sub- 
j e c t  t o  v a r i a t i o n  under c e r t a i n  k inds  of agreements. 
Sect ion 178-79 provides  t h a t  t h e  time and condi t ions  
on which repayment i s  made t o  depos i tors  by a  savings 
bank o r  a  bank savings department s h a l l  be prescr ibed  
by by-laws o r  by con t r ac t  between t h e  bank and i t s  
depos i tors .  

Sec t ion  178-98 provides t h a t  any provis ions  of 
t h a t  s ec t ion  may be modified o r  s e t  as ide  by an m e -  
ment i n  wr i t i nq  between the  bank and the  person f ro= 
whom a check, note  o r  o ther  instrument i s  received.  

The Code recognizes Federal  Reserve r egu la t ions  
and operat ing l e t t e r s  a s  e f f e c t i v e  t o  vary t h e  pro- 
v i s ions  of A r t i c l e  4. Two s e c t i o n s  of t h e  Revised 
Laws of Hawaii concerning power of members of t h e  
Federal  Reserve System p resen t  cont rad ic tory  pro- 
v i s ions  governing j u r i s d i c t i o n  a s  between s t a t e  
banking laws and Federal  Reserve r egu la t ions .  



Sect ion  178-35 (h) g r a n t s  members of t h e  
Federal  Reserve System " a l l  powers no t  i n  c o n f l i c t  
with t h e  laws of t h e  ( S t a t e )  which a r e  conferred 
upon member banks by t h e  Federal  Reserve Act. Such 
member bank and i t s  d i r e c t o r s ,  o f f i c e r s  and share- 
ho lders  s h a l l  cont inue t o  be s u b j e c t ,  however, t o  a l l  
l i a b i l i t i e s  and d u t i e s  imposed upon them b y  dny law 
of t h e  ( s t a t e ) " .  Sec t ion  178-37, on t h e  o the r  hand, 
g r a n t s  t o  members of t h e  Federal  Reserve System a l l  
powers confer re?  by t h e  Federal  Reserve Act, t o  be 
exerc i sed  sub jec t  t o  a l l  r e s t r i c t i o n s  and l i m i t a t i o n s  
imposed by t h e  Act o r  by  r egu la t ions  of t h e  Federal  
Reserve Board. The l a t t e r  s t a t u t e  does not  conta in  
any l i m i t a t i o n  r e l a t i n g  t o  State-imposed powers, 
l i a b i l i t i e s ,  o r  d u t i e s .  

The Hawaii s t a t u t e s  conta in  no provis ion  dea l -  
ing gene ra l ly  with  c l e a r i n g  house r u l e s ,  which, under 
t he  Code a r e  e f f e c t i v e  t o  vary the  p rov i s ions  of 
A r t i c l e  4 .  Clear ing house r u l e s ,  however, might be 
considered a s  included under s e c t i o n  178-35 ( f )  
g ran t ing  t o  banks those  powers t h a t  "a re  u sua l  i n  
car ry ing  on a  banking bus ines s  . . . "  

The Revised Laws of Hawaii do no t  de f ine  "ordi-  
nary c a r e " ,  nor i s  t h e  t e r m  used i n  t h e  Hawaii bank- 
ing  law. Sec t ion  178-99 de f ines  t h e  term "due 
d i l i gence"  i n  r e s p e c t  t o  forwarding inst ruments  f o r  
c o l l e c t i o n ,  and s e c t i o n  178-106 employs t h e  term 
"care and d i l i g e n c e "  wi th  r e spec t  t o  f raudulen t  
insolvency. 

The Code l i m i t s  damages f o r  f a i l u r e  t o  exe rc i se  
ord inary  c a r e  t o  t h e  amount of t he  i tem l e s s  t h e  
amount which could not have been r e a l i z e d  by the  use 
of ordinary c a r e ,  and, i f  t h e r e  is  bad f a i t h ,  o the r  
proximately caused damages. Sec t ion  178-95 l i m i t s  
recovery t o  a  depos i to r  i n  t h e  case of non-payment 
of a  check i n  t h e  absence of malice t o  a c t u a l  
pecuniary damages. 

U.C.C. Sec. 4-104. Explanatory Notes. 

Subsection (1) (c )  : "Banking Day". Under t h i s  
d e f i n i t i o n ,  when a  bank i s  open only f o r  l imi t ed  
func t ions ,  e .q . ,  t o  r ece ive  depos i t s  and cash checks,  
bu t  with o t h e r  departments c lo sed ,  it i s  no t  p a r t  of 
t h e  banking day. 



Subsec t ion  (1) (d) : "Clea r ing  House". The 
d e f i n i t i o n  i s  n o t  l i m i t e d  t o  an  a s s o c i a t i o n  of  banks 
s i n c e  sometimes e x p r e s s  companies, governmenta l  
a g e n c i e s ,  and o t h e r  non-banks d e a l  d i r e c t l y  w i t h  a  
c l e a r i n g  house .  

S u b s e c t i o n  (1) (e)  : "Customer". T h i s  te rm i n -  
c l u d e s  a  bank c a r r y i n g  an  account  w i t h  a n o t h e r  bank.  

Subsec t ion  (1) (g )  : "Item".  I t e m  i s  a  banking 
term and i n c l u d e s  n e g o t i a b l e  and non-nego t i ab le  
p a p e r  c a l l i n g  f o r  money and a l s o  s i m i l a r  p a p e r  gov- 
e rned  b y  A r t i c l e  8, Inves tmen t  S e c u r i t i e s ,  and 
A r t i c l e  3,  Commercial Paper .  

S u b s e c t i o n  (1) (h) : "Midnight D e a d l i n e " .  A 
uni form,  d e f i n i t e  t ime  l i m i t  i s  a  v a l u a b l e  d e v i c e  
under t h e  mechanical  approach employed i n  A r t i c l e  4 .  

Subsec t ion  (1) (j) : " S e t t l e " .  T h i s  is a  new 
term i n  bank c o l l e c t i o n  language.  yWhein used  w i t h o u t  
t h e  q u a l i f y i n g  a d j e c t i v e  " p r o v i s i o n a l "  o r  " f i n a l " ,  
it i s  unnecessary  o r  unwise t o  de te rmine  whether  t h e  
d e b i t ,  c r e d i t  o r  payment i s  t e n t a t i v e  o r  f i n a l .  

Subsec t ion  (1) (k) : "Suspends payments " . T h i s  
te rm p r o v i d e s  an o b j e c t i v e  t e s t  t o  d e t e r m i n e  when a  
bank i s  no longer  o p e r a t i n g  a s  a  p a r t  o f  t h e  banking 
system. 

Hawaii Law. 

None. 

U .C .C .  Sec.  4-105. Exp lana to ry  Notes.  

Banks a r e  d e f i n e d  a s  de termined by t h e i r  d u t i e s  
i n  t h e  p r o c e s s i n g  o f  an i t em.  

The d e f i n i t i o n s  exc lude  banks  t o  which i t e m s  a r e  
i s s u e d  a s  t h e y  do n o t  t a k e  by t r a n s f e r  e x c e p t  where 
an i t e m  i s  i s s u e d  t o  a  payee f o r  c o l l e c t i o n .  A de-  
p o s i t a r y  bank does  n o t  i n c l u d e  t h e  bank t o  which a  
check i s  made payab le  i f  g i v e n  i n  payment of  a  mort- 
gage. Under A r t i c l e  3 ,  Commercial P a p e r ,  such  a  
bank h a s  t h e  s t a t u s  of a  payee and n o t  of  a  c o l l e c t -  
ing  bank.  

A payor bank i n c l u d e s  a  drawee Sank and a l s o  a  
bank a t  which an i t em i s  payable i f  t h e  item c o n s t i -  



t u t e s  an order  on t h e  bank t o  pay, f o r  it i s  then 
"payable by" the  bank. I f  t he  " a t "  i t em i s  not  an 
order  ( s ee  s ec t ion  3-121) then t h e  bank is  not  a 
payor b u t  w i l l  be  a presen t ing  o r  c o l l e c t i n g  bank. 

I f  an i tem i s  "payable through" a bank, ( s ee  
s e c t i o n  3-120) t h e  bank w i l l  b e  a c o l l e c t i n g  bank i f  
it handles t h e  i tem and o f t en  a presen t ing  bank; it 
i s  not a payor bank. 

An intermediary bank inc ludes  t h e  l a s t  bank i n  
t h e  c o l l e c t i o n  process  i f  the  payor i s  not  a bank. 
Usually,  t he  l a s t  bank i s  a l s o  a presen t ing  bank. 

Hawaii Law. 

Rev. Laws Hawaii 178-2, 178-3, 178-4, 178-5 

The Revised Laws of Hawaii d e f i n e  "bank", "com- 
mercial  bank", "savings bank", and " fore ign  bank" a s  
deteLrmined by organiza t ion  and type of business  
operat ion.  

U.C.C. Sec. 4-106. Explanatory Notes. 

The bracketed phrase  "maintaining i t s  own de- 
p o s i t  l edgers"  is  o p t i o n a l  language ava i l ab l e  t o  make 
maintenance of i ts own depos i t  l edger  a p r e r e q u i s i t e  
of separa te  s t a t u s  of  a branch bank. 

It  is  assumed t h a t  it i s  n o t  d e s i r a b l e  t o  make 
each branch a s epa ra t e  bank f o r  a l l  purposes;  f o r  
ins tance ,  war ran t ies  by one branch t o  another branch 
do not make sense.  

Hawaii Law. 

Rev. Laws Hawaii 178-39.5, 178-98. 

Section 178-39.5 r equ i r e s  ou t -o f - s t a t e  branches 
t o  maintain s epa ra t e  accounts,  and s e c t i o n  178-98 
provides  t h a t  branches of a bank a r e  deemed sepa ra t e  
banks f o r  purposes of rece iv ing  for  d e p o s i t ,  co l l ec -  
t i o n ,  o r  o ther  purposes checks, no t e s ,  o r  o the r  
instruments,  drawn on o r  payable a t  another branch 
of  t he  same bank. 

These provis ions  of Hawaii law p e r t a i n i n g  t o  
t h e  s t a t u s  of branch banks are  narrower than the  



Uniform Commercial Code s e c t i o n  s ince  the  presumption 
of separa te  s t a t u s  app l i e s  only a s  t o  branches of t h e  
same parent  bank. On t h e  o ther  hand, Hawaii law i s  
broader than the  Code s e c t i o n  i n  t r e a t i n g  a branch a s  
a separa te  bank " fo r  any o ther  purpose" whereas t h e  
Code t reatment  i s  l imi t ed  t o  t h e  purpose of "comput- 
ing time within which and determining t h e  p l a c e  a t  
o r  t o  which ac t ion  may be  taken o r  no t i ces  o r  orders  
s h a l l  be given. " 

U.C .C. Sec. 4-107. Explanatory Notes. 

I n  order  t o  f a c i l i t a t e  t h e  processing of i tems 
received and t h e  completion of t h e  accounting oper- 
a t i o n s ,  a bank may e s t a b l i s h  a 2 p.m. o r  l a t e r  cut-  
o f f  hour. Items o r  money received a f t e r  t h e  cut-off 
hour o r  a f t e r  the  c lose  of  t h e  banking day ( a s  
def ined i n  s e c t i o n  4-104) (c) may be t r e a t e d  a s  re-  
ceived a t  t h e  opening of the  next  business  day. This 
s e c t i o n  c o d i f i e s  a widespread banking p r a c t i c e  which 
i s  commonly s e t  f o r t h  i n  bank c o l l e c t i o n  agreements. 

Hawaii Law. 

None 

U.C.C. Sec. 4-108. Explanatory Notes. 

Other s ec t ions  of t h e  Code impose time l i m i t s  
f o r  t h e  handling of items (4-202 ( 2 ) ,  4-212, 4-301, 
4-302). These l i m i t s  may be var ied  by agreement, by 
Federal  Reserve regula t ions  o r  operat ing l e t t e r s ,  
c l e a r i n g  house r u l e s ,  o r  t h e  l i k e  under s e c t i o n  4- 
103. 

I n  addi t ion ,  t h i s  s ec t ion  permits  a c o l l e c t i n g  
bank t o  extend the  time l i m i t  an add i t iona l  banking 
day i n  a good f a i t h  e f f o r t  t o  secure payment with 
r e spec t  t o  s p e c i f i c  items and i n  t h e  absence of in- 
s t r u c t i o n s  t o  t h e  cont ra ry .  This provis ion  i s  an 
ins tance  of cornprovise between two of the genera l ,  
p r i n c i p l e s  underlying A r t i c l e  4 ,  f l e x i b i l i t y  and 
speedy co l l ec t ions .  

The time extension does not  operate  t o  discharge 
seconday p a r t i e s ;  t he re fo re ,  it a l s o  extends the  time 
f o r  presentment or payment under sec t ions  3-503 and 
3-506 of Ar t i c l e  3. where Ar t i c l e  3 and Ar t i c l e  4 
c o n f l i c t ,  t h i s  Ar t i c l e  con t ro l s  ( s ec t ion  4-102  (1). 



Extension of time limits in cases of certain 
emergencies applies not only to time limits imposed 
by the Code but also to those imposed by instruc- 
tions, agreements, Federal Reserve regulations or 
operating letters, clearing house rules, or the like. 
The bank has the burden of proof as to the exercise 
of such diligence as the circumstances require 
(section 4-202 (2). 

Hawaii Law. 

Rev. Laws Hawaii 178-99, 197-71, 197-186, 197-192, 
197-81. 

The Hawaii law does not specify precise terms 
for time limits in the collection process but is in 
terms of "reasonable time" in regard to laws govern- 
ing the presentation of negotiable instruments 
(section 178-99). Section 197-71 pertaining to time 
of presentment of negotiable instruments and section 
197-186 pertaining to time of presentment of checks 
specify that presentment must be made within a 
reasonable time. Finally, section 197-192 provides 
that "reasonable time" must be determined in the 
light of the nature of the instrument, business 
usage, and the facts of the particular case. 

Section 197-81 which provides that delay in 
presentment of negotiable instruments is excused when 
caused by circumstances beyond the control of the 
holder probably has substantially the same effect as 
the code provision for extension of time limits in 
cases of certain emergencies. 

PART 2 
COLLECTION OF ITEMS: DEPOSITARY AND 

COLLECTING BANKS 

U.C .C. Sec. 4-201. Explanatory Notes. 

A major problem in the bank collection process 
has been to determine whether a bank is a purchaser 
of an item or an agent for collection. This section 
of the Code establishes a strong presumption that the 
relationship jetween a customer initiating collection 



and a  depos i ta ry  o r  a  c o l l e c t i n g  bank i s  one of pr in-  
c i p a l  and agent.  The presumption of agency p e r t a i n s  
regard less  of indorsement, un less  a  con t r a ry  i n t e n t  
c l e a r l y  appears,  and continues u n t i l  t h e  se t t lement  
given by the  c o l l e c t i n g  bank becomes f i n a l .  An 
example of a  c l e a r  con t r a ry  i n t e n t  t h a t  would rebut  
t h e  presumption is  t h e  case  of c o l l a t e r a l  papers 
e s t ab l i sh ing  o r  an i tem with a  legend s t a t i n g  t h a t  
t h e  item is  so ld  abso lu te ly  t o  t h e  bank. 

The presumption of agency is  cons i s t en t  with 
preva i l ing  law and p r a c t i c e  today and with o ther  pro- 
v i s ions  of A r t i c l e  4  ( sec t ion  4-212, Right of Charge- 
Back o r  Refund, and sec t ion  4-214, Insolvency and 
Preference) .  The p r a c t i c a l  s ign i f i cance  of t h e  
agency concept t o  t h e  depos i tor  i s  t h a t  he bea r s  t h e  
r i s k  of l o s s  i n  t h e  event of non-payment o r  inso l -  
vency of a  bank i n  t h e  c o l l e c t i o n  chain p r i o r  t o  
f i n a l  se t t lement ;  he has preference r i g h t s  a s  an 
owner aga ins t  a  c o l l e c t i n g  o r  a  payor bank under t h e  
provis ions of s ec t ion  4-214 (except i n  cases  of 
Natlonal Banks); and the  d o l l a r  l imi t a t ions  of 
Federal  Deposit Insurance a r e  measured by h i s  claim 
r a t h e r  than t h a t  of the  c o l l e c t i n g  bank. 

The ownership r i g h t s  of a  customer i n i t i a t i n g  
c o l l e c t i o n  o r  of a  bank wi th  a  s e c u r i t y  i n t e r e s t  a r e  
pro tec ted  with respec t  t o  an i tem indorsed "pay any 
bank" o r  the l i k e .  Only a  bank may acquire  t h e  
r i g h t s  of a  holder unless  it t r a n s f e r s  t h e  i tem so  
indorsed out of banking channels by s p e c i a l  indorse- 
ment. I n  such a  case ,  t h e  t r ans fe ree  might become a  
holder i n  due course f r e e  of t h e  ownership r i g h t s  of 
t h e  customer i n i t i a t i n g  c o l l e c t i o n .  A bank making 
such a  t r a n s f e r ,  however, would be l i a b l e  t o  t h e  
customer i f  t h e  t r a n s f e r  was prompted by lack of 
good f a i t h  o r  lack of ordinary ca re .  

Hawaii Law. 

Rev. Laws Hawaii 178-98 

Section 178-98 i s  cons i s t en t  with the  Code 
provis ion  t o  t h e  ex ten t  t h a t  c r e d i t  allowed by a  bank 
is  provis iona l ,  and c o l l e c t i o n  r i s k s  a r e  placed on 
t h e  depos i tor .  Sect ion 178-99 s i m i l a r l y  exempts 
"forwarding bank and intermediate  agencies" from 
l i a b i l i t y  i n  cases of insolvency o r  o ther  d e f a u l t  of 
a  co l l ec t ing  o r  payor bank. 28 H 35 (decided before  
t h e  Hawaii Bank Act of 1931) he ld  t h a t  an indorse- 
ment t o  "pay t o  any bank o r  banker or order ,  p r i o r  
indorsements guaranteed" i s  not a r e s t r i c t i v e  



indorsement and that title to an item so indorsed 
passes to a collecting bank although a collecting or 
depositary bank may be considered an agent under 
certain circumstances. 

U.C.C. Sec. 4-202. Explanatory Notes. 

Section 1-203 of the U.C.C. sets forth a basic 
principle that good faith is required in the per- 
formance or enforcement of every contract and duty 
under the Code. In addition, section 4-202 requires 
that a bank must use ordinary care in performing its 
collection functions. Section 4-103 proscribes any 
variation of the two fundamental requirements of good 
faith and ordinary care. 

The time within which a collecting bank is re- 
quired to perform the various tasks in the collection 
process is midnight on the next banking day following 
the banking day on which the bank receives the item 
or notice. Flexibility is provided by permitting 
action within a reasonably longer time, but the bank 
has the burden of proof; the time limit is also sub- 
ject to variation by agreement (section 4-103), under 
the provisions regarding time of receipt of items 
(section 4-1071, and in the case of delay (section 
4-108). 

The U.C.C. adopts the Massachusetts rule that 
subject to the duty of using ordinary care in select- 
ing intermediary backs and in giving proper instruc- 
tions, a bank is not liable for the misconduct or 
insolvency of another bank, nor is a bank liable for 
the loss of or destruction of an item in transit or 
in the possession of others. 

Hawaii Law. 

Rev. Laws Hawaii 178-23.5, 178-98, 178-93, 197-71, 
197-81, 19'1-144, 197-186, 197-192 

The statutory law of Hawaii contains no general 
provision .relating to the standard of care required 
of collecting banks in the collection process, but 
it does include provisions that are equivalent to 
the "Massachusetts rule". Hawaii statutes provide 
certain standards of care applicable to collecting 
banks: Specifications of acts in the collection 
process which constitute "due diligence"; a require- 
ment that notice of dishonor or non-papent or 



r e t u r n  o f  an i t e m  must be "du ly  s e n t " ;  a  requi rement  
t h a t  i t ems  f o r  c o l l e c t i o n  s h a l l  b e  forwarded " i n  t h e  
u s u a l  course  o f  b u s i n e s s U ; a  requi rement  t h a t  c e r t a i n  
a c t i o n s  s h a l l  b e  performed by t h e  next  succeeding 
b u s i n e s s  day following r e c e l p t  of an i t em;  and a  
requi rement  t h a t  t h e  l e n g t h  of t l m e  t aken  f o r  
c o l l e c t i o n  s h a l l  b e  a  r e a s o n a b l e  t ime  a s  p r e s c r i b e d  
by t h e  laws a p p l i c a b l e  t o  p r e s e n t a t i o n  of  n e g o t i a b l e  
i n s t r u m e n t s .  

I t  should  b e  no ted  t h a t  t h e  l a s t  pa ragraph  of 
s e c t i o n  178-98 (Rev. Laws Hawaii) a l lows v a r i a t i o n  
b y  w r i t t e n  agreement t h u s  p r o v i d i n g  f o r  f l e x i b i l i t y  
i n  t h e  c o l l e c t i o n  p r o c e s s  a l though  no t  s p e c i f i c a l l y  
l i m i t e d  by t h e  good f a i t h  and o r d i n a r y . c a r e  l i m i t a -  
t i o n s  set f o r t h  i n  t h e  Code. 

U.C.C. Sec .  4-203. Explanatory  Notes.  

Th i s  s e c t i o n  adop t s  a  "chain  of command" t h e o r y  
which r e n d e r s  it unnecessary  f o r  an  i n t e r m e d i a r y  o r  
c o l l e c t i n g  bank t o  de termine  whether  i t s  t r a n s f e r o r  
i s  a u t h o r i z e d  t o  g i v e  i n s t r u c t i o n s .  A r u l e  i s  
e s t a b l i s h e d  whereby i n  g e n e r a l  o n l y  a  c o l l e c t i n g  
b a n k ' s  immediate t r a n s f e r o r  can  g i v e  it i n s t r u c t i o n s  
which a f f e c t  it o r  c o n s t i t u t e  n o t i c e .  

I n s t r u c t i o n s  from a  t r a n s f e r o r  cannot  r e l i e v e  a  
c o l l e c t i n g  bank of  t h e  under ly ing  o b l i g a t i o n s  of  good 
f a i t h  and o r d i n a r y  c a r e .  The remedy of t h e  owner who 
s u f f e r s  a  l o s s  l i e s  a g a i n s t  t h e  t r a n s f e r o r  i f  wrong- 
f u l  i n s t r u c t i o n s  have been g i v e n .  

I t  should  b e  noted  t h a t  t h i s  s e c t i o n  a p p l i e s  
o n l y  t o  c o l l e c t i n g  banks ,  f o r  payor  banks have a  d u t y  
t o  make p r o p e r  payment based upon a l l  of  t h e  r u l e s  of  
A r t i c l e s  3 and 4 .  

Hawaii Law 

None. 

U.C.C. 5 e c  4-204.  Explanatory  Notes. 

Th i s  s e c t i o n  of t h e  Code, a f t e r  l i s t i n g  f a c t o r s  
t o  b e  cons ide red  by a  c o l l e c t i n g  bank i n  s e l e c t i n g  a 
method and r o u t i n g  f o r  sending and presentment pur- 
p o s e s ,  c o d i f i e s  t h e  p r a c t i c e  of d i r e c t  sending t o  a 



payor. Di rec t  presentment t o  a  payor bank i s  con- 
s i s t e n t  with e x i s t i n g  banking p r a c t i c e  and i s  j u s t i -  
f i e d  by t h e  need f o r  speed, t h e  genera l  responsi-  
b i l i t y  of banks, and Federal  Deposit Insurance 
pro tec t ion .  Di rec t  sending t o  a  non-bank payor a l so  
i s  approved when authorized by Federal  Reserve regu- 
l a t i o n  o r  operating l e t t e r ,  c l e a r i n g  house r u l e ,  or 
t h e  l i k e .  I n  t h e  case of d i r e c t  sending t o  a  non- 
bank payor authorized only by i n s t r u c t i o n s  of t h e  
c o l l e c t i n g  bank ' s  t r a n s f e r o r ,  t h e  t r a n s f e r o r  (o ther  
than the  owner of t h e  item) i s  respons ib le  f o r  the  
p ropr i e ty  of t h e  au tho r i za t ion .  

Hawaii Law. 

Rev. Laws Hawaii 178-98, 178-99 

Exis t ing s t a t u t e s  do not  p re sc r ibe  genera l  
s tandards fo r  proper sending of i tems b u t  merely 
provide t h a t  items s h a l l  be s e n t  i n  course of co l lec-  
t i o n  by mail ,  i n  t h e  usual  course of bus incss ,  o r  
otherwise.  

Di rec t  sending i s  authorized i n  t h e  case of  a  
payor bank and t o  c e r t a i n  non-bank payors. Sect ion 
178-98 s p e c i f i e s  t h a t  an i tem f o r  c o l l e c t i o n  may be 
s e n t  t o  t h e  bank by o r  on which it is drawn o r  a t  
which it is made payable,  t o  any Federal  Reserve 
bank, o r  t o  any o ther  bank i n  t h e  usual  course of 
business .  The l a s t  paragraph of t h i s  s ec t ion  which 
permits modification of i t s  provis ions  by w r i t t e n  
agreement might be i n t e r p r e t e d  t o  include authoriza-  
t i o n  of d i r e c t  presentment t o  a  non-bank payor i f  
t h e  agreement i s  t o  t h a t  e f f e c t .  Sect ion 178-99 
authorizes  forwarding of an item f o r  c o l l e c t i o n  t o  
t h e  bank on which it i s  drawn or a t  which it i s  
payable, t o  a  Federal  Reserve bank, t o  any banking 
agency, o r  t o  a  c l e a r i n g  house i f  both t h e  c o l l e c t i n g  
bank and the  bank on which t h e  item is  drawn o r  a t  
which it i s  payable a r e  members. This s e c t i o n  does 
not  provide fo r  d i r e c t  sending of items t o  non-bank 
payors. 

U .C .C. Sec. 4-205. Explanatory Notes. 

The approval of t h e  p re sen t  bank p r a c t i c e  of 
supplying missing indorsements of depos i to r s  is  de- 
signed t o  speed up c o l l e c t i o n s .  I t  enables  a  
depos i tor  t o  g ive  i n s t r u c t i o n s  t h a t  checks payable 
t o  him be sen t  d i r e c t l y  t o  h i s  bank fo r  depos i t  and 
e l imina tes  any necess i ty  t o  r e t u r n  t o  a depos i to r  
items he may have f a i l e d  t o  indorse .  



Another r u l e  des igned t o  speed up t h e  c o l l e c t i o n  
p r o c e s s  p e r m i t s  an i n t e r m e d i a r y  bank,  o r  a  payor  bank 
which i s  n o t  a l s o  a d e p o s i t a r y  bank,  t o  i g n o r e  re- 
s t r i c t i v e  indorsements o f  any pe rson  effcept t h e  
b a n k ' s  i m e d i a t e  t r a n s f e r o r .  However, when t h e  owner 
of an i t em i n d o r s e s  it " f o r  d e p o s i t "  o r  " f o r  c o l l e c -  
t i o n " ,  h e  i s  e n t i t l e d  t o  r e l y  on such an indorsement 
a s  r e a s o n a b l e  p r o t e c t i o n  a g a i n s t  f u r t h e r  n e g o t i a t i o n  
of t h e  i tem t o  a h o l d e r  i n  due course  by a f i n d e r  o r  
t h i e f ;  t h e r e f o r e  one bank i n  t h e  c o l l e c t i o n  c h a i n  is  
he ld  r e s p o n s i b l e  f o r  a c t i n g  i n  accord wi th  t h e  en- 
dorsement, and t h e  r u l e  e s t a b l i s h e d  b y  t h e  Code 
p l a c e s  t h i s  r e s p o n s i b i l i t y  on t h e  d e p o s i t a r y  bank.  

Hawaii Law. 

None. 

U.C.C.  s e c .  4-206. Explanatory  Notes. 

T r a n s f e r  of an i t e m  between banks may b e  
e f f e c t e d  b y  any agreed method which i d e n t i f i e s  t h e  
t r a n s f e r o r  f o r  t r a c i n g  purposes  o r  i n  c a s e  r e c o u r s e  
i s  necessa ry .  S i m p l i c i t y  f u r t h e r s  t h e  aim o f  speed 
i n  t h e  c o l l e c t i o n  p r o c e s s ,  and s i n c e  t h e  r e s p o n s i -  
b i l i t i e s  of  t h e  v a r i o u s  banks a r e  e s t a b l i s h e d  b y  t h e  
Code, l i a b i l i t y  i s  no longer  dependent  on t h e  formal 
requirements  of s e c t i o n s  30 t o  32 o f  t h e  Negot iab le  
Ins t ruments  Law. 

Hawaii Law. 

Rev. Laws Hawaii 197-30 t o  197-32. 

S e c t i o n s  197-30 t o  197-32 a s  a p p l i e d  t o  t r a n s f e r  
of an i tem between banks would be i n a p p l i c a b l e .  

U.C.C.  Sec.  4-207. Explanatory  Notes.  

Th i s  s e c t i o n  a p p l i e s  t o  cus tomers  and c o l l e c t i n g  
banks t h e  w a r r a n t i e s  which app ly  t o  a h o l d e r  o r  t r a n s -  
f e r o r  of  commercial paper  (U.C.C.  3-414 and 3-417).  
The w a r r a n t i e s  under A r t i c l e  4 cover  " i t ems" ,  a  
broader  ca tegory  t h a n  t h e  " ins t ruments"  governed by 
Article 3 .  



A customer o r  a c o l l e c t i n g  bank makes t h e  f o l -  
lowing w a r r a n t i e s  t o  a payor  who i n  good f a i t h  pays  
o r  a c c e p t s  an i tem:  a )  Good t i t l e ,  b )  No knowledge 
o f  unau thor i zed  s i g n a t u r e ,  and c )  No m a t e r i a l  a l t e r -  
a t i o n .  Warranty (b) is  n o t  g i v e n  b y  a h o l d e r  i n  due 
c o u r s e  a c t i n g  i n  good f a i t h  t o  a maker wi th  r e s p e c t  
t o  t h e  maker ' s  s i g n a t u r e .  t o  a drawer w l t h  r e s p e c t  t o  
t h e  d r a w e r ' s  s i g n a t u r e ,  o r  t o  an a c c e p t o r  i f  t h e  
h o l d e r  i n  due c o u r s e  took t h e  i t em a f t e r  t h e  accep t -  
ance o r  o b t a i n e d  t h e  accep tance  w i t h o u t  knowledge 
t h a t  t h e  d rawer ' s  s i g n a t u r e  was u n a u t h o r i z e d .  

Warranty ( c )  i s  n o t  g i v e n  by  a h o l d e r  i n  due 
course  a c t i n g  i n  good f a i t h  t o  t h e  maker of a n o t e ,  
t o  t h e  drawer of a d r a f t ,  t o  an a c c e p t o r  w i t h  r e s p e c t  
t o  an a l t e r a t i o n  made p r i o r  t o  t h e  a c c e p t a n c e  of an 
i t em taken  by  t h e  h o l d e r  i n  due course  a f t e r  accep t -  
ance ,  o r  t o  an a c c e p t o r  w i t h  r e s p e c t  t o  an a l t e r a t i o n  
made a f t e r  accep tance .  

A customer o r  c o l l e c t i n g  bank w a r r d n t s  rro a 
t r a n s f e r e e  upon r e c e i p t  o f  s e t t l e m e n t  o r  o t h e r  con- 
s i d e r a t i o n ,  o r  t o  a subsequent  c o l l e c t i n g  bank war- 
r a n t i e s  s i m i l a r  t o  t h o s e  g iven  t o  payors  a s  l i s t e d  
above. I n  a d d i t i o n ,  a t r a n s f e r e e  o r  a subsequent  
c o l l e c t i n g  bank a r e  g i v e n  w a r r a n t i e s  t h a t  no d e f e n s e  
i s  good a g a i n s t  t h e  t r a n s f e r o r  and t h a t  t h e  t r a n s -  
f e r o r  h a s  no knowledge of in so lvency  p r o c e e d i n g s  
w i t h  r e s p e c t  t o  t h e  maker, a c c e p t o r ,  o r  drawer o f  an 
unaccepted i t em.  A t r a n s f e r o r  who r e c e i v e s  c o n s i d e r -  
a t i o n  f o r  an i t em a l s o  engages  t o  pay t h e  amount o f  
t h e  i t e m  upon d i shonor  and p r o t e s t .  T h i s  i s  equiva-  
l e n t  t o  t h e  i n d o r s e r  l i a b i l i t y  under t h e  Uniform 
Negot iable  Ins t rumen t  Law. 

The w a r r a n t i e s  and engagement t o  honor imposed 
by  t h i s  s e c t i o n  a r i s e  even i n  t h e  absence  o f  an i n -  
dorsement o r  words o f  war ran ty .  A bank can  p robab ly  
t r a n s f e r  an i t em f o r  c o n s i d e r a t i o n  w i t h o u t  i n c u r r i n g  
t h e  engagement l i a b i l i t y  b y  e x e r c i s i n g  i t s  r i g h t  t o  
v a r y  by agreement t h e  p r o v i s i o n s  o f  A r t i c l e  4 (sec- 
t i o n  4-103) and employing a "wi thout  r e c o u r s e "  i n -  
dorsement .  Damages f o r  b r e a c h  o f  war ran ty  o r  
engagement t o  honor a r e  l i m i t e d  t o  t h e  amount o f  con- 
s i d e r a t i o n  p l u s  r e l a t e d  c h a r g e s  and e x p e n s e s ,  and a 
c l a im f o r  b reach  of war ran ty  must be  made w i t h i n  a 
r easonab le  t ime .  

The Code, by t h i s  s e c t i o n ,  adop t s  t h e  r u l e  of 
P r i c e  v .  Neal ,  3 Burr .  1354 (1762) which imposes on 
t h e  payor  bank t h e  r e s p o n s i b i l i t y  t o  know i t s  
d r a w e r ' s  s i g n a t u r e .  I n  t h e  c a s e  where a d r a w e r ' s  



signature is forged and neither the depositor nor any 
collecting bank has knowledge of the forgery, the 
payor bank will bear the loss. If one of the prior 
parties in the collection chain had knowledge of the 
forgery at the time he transferred the item, the 
payor bank can recover from that party on a breach of 
warranty. 

In the case where an indorsement is forged or 
missing, the payor can recover payment which it has 
made from the collecting bank or prior indorsers 
since the collecting bank warrants good title. 

The effect of the warranties established by the 
Code is tantamount to the relief afforded against 
forged indorsements by the "prior indorsements guar- 
anteed" indorsement. Banks may continue to use this 
indorsement, however, until the Code is uniformly 
adopted because some presentments will originate or 
come from non-Code states. 

Hawaii Law. 

Rev. Laws Hawaii 197-65 and 197-66 

This section of the Code rewords, combines, and 
modifies sections 197-65 and 197-66 of the Revised 
Laws of Hawaii, as applied to the hank collection 
process. 

U .C .C. Sec . 4-208. Explanatory Notes. 

A collecting bank which extends credit on an 
item, accompanying document or the proceeds of either 
has a security interest to the extent stated in this 
section and to that extent is a holder for value and 
a holder in due course if other requirements for that 
status are satisfied. 

The security interest covers all items in a 
single deposit or received under a single agreement 
and a single extension of credit. 

The great majority of items handled for collec- 
tion are in fact collected, and in such normal cases 
the bank's security interest is self-liquidating. 
Until final settlement and in cases of non-collection, 
the security interest is subject to the provisions of 
Article 9 of the Code, except that there is no re- 
quirexent of a security ayreement or of filing and 
the bank's security interest is accoracd a priority. 



Hawaii Law. 

None. 

U .C .C .  Sec. 4-209. Explanatory Notes. 

The s e c u r i t y  i n t e r e s t  of a  bank is "value" f o r  
t h e  purpose of determining s t a t u s  a s  a holder  i n  due 
course .  This s ec t i on  i s  i n  accord with A r t i c l e  3 and 
the  Uniform Negotiable Instruments Law. 

Hawaii Law. 

Rev. Laws Hawaii 197-26 and 197-52 

This s e c t i o n  of t h e  Code is i n  accord with  sec- 
t i o n s  197-26 and 197-52 a s  t o  what c o n s t i t u t e s  a  
holder  i n  due course .  

U.C .C. SeC. 4-210. Explanatory Notes. 

This  s ec t i on  c o d i f i e s  t h e  e x i s t i n g  p r a c t i c e  of 
presentment by no t ice  by a c o l l e c t i n g  bank of t r a d e  
acceptances and documentary and o t h e r  d r a f t s  drawn 
on non-bank payors.  I f  t he  payor r ece ives  t h e  n o t i c e  
and ignores  it, the  i tem is  dishonored.  Notice of 
dishonor charges p a r t i e s  secondar i ly  l i a b l e .  A payor 
may, however, r equ i r e  a  c o l l e c t i n g  bank t o  meet t h e  
requirements of s e c t i o n  3-505 of t h e  Code which i n -  
c lude exh ib i t i on  of t h e  i tem. 

Hawaii Law. 

Rev. Laws Hawaii 197-72 t o  197-75 

This s ec t i on  of t h e  Code c r e a t e s  an except ion a s  
t o  c o l l e c t i n g  banks t o  s ec t i on  197-72 t o  197-75 re -  
garding requirements of p lace  of presentment and 
exh ib i t i on  of i tems. 

U.C.C.  Sec. 4-211. Explanatory Notes. 

This s ec t i on  s e t s  f o r t h  i n  d e t a i l  t h e  var ious  
author ized forms of remi t tances  which a  c o l l e c t i n g  
bank may proper ly  rece ive  i n  se t t l ement  of an i tem 
without incur r ing  l i a b i l i t y  i f  t h e  remit tance i t s e l f  
i s  no t  paid .  The r i s k  of non-payment is  placed on 



t h e  owner of t h e  i t e m  r a t h e r  t h a n  on t h e  c o l l e c t i n g  
bank.  S e t t l e m e n t s  b y  r e m i t t a n c e  d r a f t s  u s u a l l y  o c c u r  
when t h e  banks i n  t h e  c o l l e c t i o n  cha in  do n o t  have 
accoun t s  wi th  one a n o t h e r .  Use o f  t h e  r e m i t t i n g  
b a n k ' s  own c a s h i e r ' s  check is  s t r i c t l y  c i r cumscr ibed .  
I t  may b e  used o n l y  t o  pay a  c o l l e c t i n g  bank which i s  
a  member of t h e  same c l e a r i n g  house  o r  group a s  is  
t h e  r e m i t t i n g  bank.  While n o t  s p e c i f i c a l l y  ment ioned,  
c a s h  i s  a n  a u t h o r i z e d  media of  r e m i t t a n c e  a l though  
r a r e l y  employed. 

When s e t t l e m e n t  i s  made by r e m i t t a n c e  d r a f t  o r  
a u t h o r i z a t i o n  t o  c h a r g e ,  t h e  d e p o s i t o r  does  n o t  be- 
come a  c r e d i t o r  of t h e  d e p o s i t a r y  bank u n t i l  t h e  r e -  
m i t t a n c e  d r a f t  o r  a u t h o r i z a t i o n  i s  i t s e l f  f i n a l l y  
p a i d  t o  t h e  d e p o s i t a r y  bank.  I n  t h i s  s i t u a t i o n ,  t h e  
d e p o s i t o r  b e a r s  t h e  l o s s  i f  t h e  r e m i t t a n c e  i s  n o t  
p a i d ,  provided t h e  c o l l e c t i n g  bank t a k e s  t i m e l y  ac- 
t i o n  i n  p r o c e s s i n g  t h e  r e m i t t a n c e  upon r e c e i p t .  If 
t h e  c o l l e c t i n g  bank f a i l s  t o  p r o c e s s  t h e  r e m i t t a n c e  
by i t s  midnight  d e a d l i n e ,  t h e  collecting bank i s  
accoun tab le  t o  t h e  d e p o s i t o r  f o r  t h e  p roceeds  of t h e  
check,  even i f  t h e  r e m i t t a n c e  is  n o t  u l t i m a t e l y  p a i d .  
I f  t h e  pe r son  r e c e i v i n g  t h e  s e t t l e m e n t  a u t h o r i z e s  
r e m i t t a n c e  by a  check o r  o b l i g a t i o n  n o t  s p e c i f i c a l l y  
approved under t h i s  s e c t i o n ,  t h e  s e t t l e m e n t  becomes 
f i n a l  a t  t h e  t i m e  of  r e c e i p t  of t h e  r e m i t t a n c e ,  and 
t h e  person r e c e i v i n g  t h e  s e t t l e m e n t  assumes t h e  r i s k  
o f  non-payment o f  t h e  r e m i t t a n c e  i n s t r u m e n t .  A 
c o l l e c t i n g  bank which r e c e i v e s  an  unau thor ized  form 
o f  r e m i t t a n c e  may, b e f o r e  i t s  midnight  d e a d l i n e ,  f o r -  
ward it f o r  c o l l e c t i o n  wi thou t  l i a b i l i t y  even i f  t h e  
r e m i t t a n c e  i s  d i s h o n o r e d .  However, i f  a  c o l l e c t i n g  
bank makes a  p r a c t i c e  of  a c c e p t i n g  unapproved remi t -  
t a n c e s  from a  s p e c l f i c  payor  bank,  t h e  p r e s e n t i n g  
bank is  deemed t o  have a u t h o r i z e d  t h e  irnproper r e m i t -  
t a n c e s ,  and t h e  burden of r i s k  of  n o n - c o l l e c t i o n  of  
t h e  improper r e m i t t a n c e  s h i f t s  from t h e  owner of t h e  
o r i g i n a l  i tem t o  t h e  p r e s e n t i n g  bank.  

Th i s  s e c t i o n  conforms t h e  law t o  banking p r a c -  
t i c e  s i n c e  bank c o l l e c t i o n  a g r e e r e n t s  have g e n e r a l l y  
a u t h o r i z e d  banks t o  a c c e p t  d r a f t s ,  checks  o r  c r e d i t  
a s  c o n d i t i o n a l  payment i n  l i e u  of  cash .  

Hawaii Law. 

Rev. Laws Hawaii 178-98, 178-99 

Sec t ion  178-99 p r o v i d e s  t h a t  a  c o l l e c t i n g  bank 
may accep t  =he exchange o r  d r a f t  o f  a c o l l e c t i n g  bank 
"of payor hank". The word " o f "  i s  p robab ly  a  typo- 
g r a p h i c a l  o r  c i e r i c a i  e r r o r  s i n c e  t h e  wording of t h e  



section as enacted in 1931 (not since amended) and as 
set forth in the Revised Laws of 1935 and 1945 is 
"collecting bank or payor bank". 

The Hawaii statutes authorize the following 
forms of remittance: money, a check or draft. of a 
bank on or by which the instrument is made payable, 
a check or draft of a bank to or through which the 
instrument is forwarded for collection, credit with a 
Federal Reserve bank, and credit with a bank desig- 
nated as a depositary by the forwarding bank. There 
is no specific authority comparable to that found in 
the Code for a collecting bank to accept cashier's 
checks or certified checks. 

A collecting bank is not liable under the Hawaii 
statutes if it acts within a reasonable time and if 
the remittance is approved. The case of an unauthor- 
ized or improper remittance is not covered, nor are 
there any provisions governing final settl.ement. 
However, section 178-98 states that until the pro- 
ceeds of m check or instrument providing for the 
payment of money have been received in actual money 
or in solvent credit on the books of a Federal 
Reserve bank or a bank designated as a depositary by 
a forwarding bank, the receiving bank is not liable. 

U .C .C. Sec. 4-212. Explanatory Notes. 

This section of the Code provides a statutory 
right of charge-back or refund available to a collect- 
ing bank which has made a provisional settlement on 
learning that it will not receive a final settlement 
for an item. The right terminates when the collect- 
ing bank receives final settlement. In order to 
charge-back an item, unless direct returns are 
authorized, each collecting bank in the collection 
chain must return the item or send notification of 
the facts by its midnight deadline or within a longer 
reasonable time after it learns the facts. 

Subsection (2) providing for so-called "direct 
returns" is made optional. It authorizes an inter- 
mediary or payor bank to return an unpaid item 
directly to the depositary bank and obtain reimburse- 
ment. The rationale of the "direct returns" machin- 
ery is that there is no need to send an item Sack 
through the collection chain in order for each inter- 
mediary bank which has credited the amount of the 
item to its predecessor in the chain to make an off- 
setting debit entry. The off-settinq debit is un- 
necessary because each intermediary bank, as the i t e ~  



p r o g r e s s e s  t o  t h e  p a y o r ,  b o t h  g i v e s  and r e c e i v e s  a  
c r e d i t ;  t h u s  t h e  two e n t r i e s  c a n c e l  each o t h e r .  
There fo re  t h e r e  i s  no need f o r  an  i n t e r m e d i a r y  bank 
t o  hand le  t h e  i t e m  a f t e r  d i s h o n o r  o r  even t o  r e c e i v e  
n o t i c e  o f  t h e  d i s h o n o r .  The p a y o r ,  which may have 
r e m i t t e d  f o r  t h e  i t e m  t o  t h e  p r e s e n t i n g  bank,  must 
g e t  a  r e f u n d ;  it draws a  d r a f t  t o  i t s  own o r d e r  on 
t h e  d e p o s i t a r y  bank and s e n d s  t h e  d r a f t  a long  w i t h  
t h e  d ishonored i t e m ;  t h e  d e p o s i t a r y  d e b i t s  i t s  cus-  
t o m e r ' s  accoun t ,  pays  t h e  d r a f t ,  and t h e  c o l l e c t i o n  
t r a n s a c t i o n  i s  a t  an end.  

I f  t h e  o p t i o n a l  p r o v i s i o n  a u t h o r i z i n g  d i r e c t  r e -  
t u r n s  i s  o m i t t e d ,  t h e  e l e c t i o n  t o  u s e  d i r e c t  r e t u r n s  
would b e  on t h e  d e p o s i t a r y  bank.  I f  t h e  p r o v i s i o n  i s  
i n c l u d e d ,  t h e  payor  bank ,  u n l e s s  o t h e r w i s e  s p e c i f i c -  
a l l y  i n s t r u c t e d ,  i s  g iven  t h e  e l e c t i o n .  The d i r e c t  
r e t u r n s  p r o v i s i o n  i s  consonant  w i t h  t h e  under ly ing  
ph i losophy  of  t h e  Code t o  speed up t h e  c o l l e c t i o n  
p r o c e s s  and t o  p r o v i d e  f l e x i b i l i t y .  

Subsec t ion  (3)  a u t h o r i z i n g  charge-back o r  r e fund  
b y  a  d e p o s i t a r y  bank which is  a l s o  t h e  payor  i s  made 
s u b j e c t  t o  t h e  r u l e s  of  s e c t i o n  4-301, t h e  d e f e r r e d  
p o s t i n g  s t a t u t e  o f  t h e  Code. 

S u b s e c t i o n  (4) r e l a t i n g  t o  charge-back,  a s  
d i s t i n g u i s h e d  from t h e  r i g h t  of  r e f u n d ,  s t a t e s  t h a t  
charge-back i s  p e r m i t t e d  i r r e s p e c t i v e  of  t h e  cause  o f  
non-payment, i n c l u d i n g  t h e  d e p o s i t a r y  b a n k ' s  own neg- 
l i g e n c e .  The customer is  p r o t e c t e d  by t h e  g e n e r a l  
o b l i g a t i o n  of good f a i t h  ( s e c t i o n s  1-203 and 4-103) 
and t h e  l i a b i l i t y  of any bank f o r  f a i l u r e  t o  exe r -  
cise o r d i n a r y  c a r e  (4-103) .  

The f i n a l  s u b s e c t i o n  f i x e s  a r u l e  f o r  d e t e r -  
mining t h e  r a t e  of  exchange i f  t h e r e  i s  a  charge-back 
o r  r e fund  of a  c r e d i t  g i v e n  i n  d o l l a r s  f o r  an i t e m  
payab le  i n  a  f o r e i g n  c u r r e n c y .  I f  t h e  p a r t i e s  wish 
t o  b e  governed by a  d i f f e r e n t  r u l e ,  t h e y  may v a r y  
t h i s  p r o v i s i o n  b y  agreement.  

Hawaii Law. 

Rev. Laws Hawaii 178-98 

The Hawaii s t a t u t e  p r o v i d e s  a  s i m i l a r  p e r m i s s i v e  
r i g h t  of charge-back o r  r e f u n d ,  r e g a r d l e s s  of  whether  
o r  no t  t h e  i t e m  i t s e l f  can  b e  r e t u r n e d ,  b u t  does  n o t  
p r o v i d e  s p e c i f i c a l l y  f o r  send ing  n o t i f i c a t i o n  of  t h e  
f a c t s  w i t h i n  t h e  d e a d l i n e  t i m e  i n  c a s e  t h e  i t e l -  i s  
n o t  r e t u r n e d .  The s t a t u t e  does  n o t  have a "midnight  
d e a d l i n e " ,  b u t  a  bank of  d e p o s i t  i s  r e q u i r e d  t o  a c t  



with respect to an item at or before the end of the 
business day next succeeding the day on which an item 
is deposited, and a collecting.bank under section 
178-99 is required to act within a reasonable time as 
established by rules applicable to presentation of 
negotiable instruments. 

Hawaii law has no direct returns statute or rule 
for determining the amount of charge-back or refund 
in the case of an item payable in foreign currency. 
Its deferred posting provision is generally in accord 
with the Code, except for the midnight deadline. 

U.C.C.  Sec. 4-213. Explanatory Notes. 

One of the key provisions of Article 4 is the 
concept of "final payment" as applied to a payor bank. 
Specific rules are prescribed to determine at what 
point of time the payor bank has made final payment 
and can no longer revoke the provisional credit and 
return the item. Final payment marks the last step 
in the collection process and the beginning of the 
return flow of the proceeds of the item. An item is 
finally paid when the payor bank has done any of the 
following: 

1) Paid in cash; 
2) Settled without reserving a right to revoke 

the settlement and without having such a 
right by statute, clearing house rule, or 
agreement ; 

3) Completed the process of posting; or 
4) Made a provisional settlement and failed to 

revoke the settlement in the time and manner 
permitted by statute, clearing house rule, 
or agreement. 

In practice, most final payments are accom- 
plished when a payor bank has completed the process 
of posting an item to the account of the drawer. The 
time of final payment, then, turns on the individual 
payor bank's own practices and procedures. The pro- 
cess of posting involves at least two steps, a deci- 
sion to pay or to dishonor is made depending upon 
whether the item is found to be in good form and 
whether there are sufficient funds in the drawer's 
account; and the item is actually posted to the ac- 
count. Both of these steps must be completed. The 
mechanical act of posting may occur either before or 
after the decision. Until the process is completed, 



t h e  c r e d i t  belongs t o  t he  drawer and i s  sub jec t  t o  
h i s  con t ro l  and t o  t h e  claims of  h i s  c r e d i t o r s .  
Once t h e  pos t ing  process  i s  accomplished, t h e  payor 
bank 's  l i a b i l i t y  runs  t o  t h e  owner of t h e  i tem. I n  
normal p r a c t i c e  under defer red  pos t ing ,  p rov i s iona l  
c r e d i t  w i l l  be given on r e c e i p t  of an i tem; s o  t h e  
decis ion t o  pay i s  automatic,  un l e s s  t h e r e  is  in su f -  
f i c i ency  of funds i n  t he  account,  un l e s s  t h e r e  i s  an 
outstanding s t o p  order  aga ins t  t h e  check, un le s s  t h e  
check i s  a  forgery ,  un less  t h e  check has  been a l t e r -  
ed,  un less  e t c .  The c r u c i a l  po in t  i s  t h a t  t h e  dec i -  
s ion  i s  made when t h e  determinat ion is t o  dishonor 
and r e tu rn ,  no t  when t h e  determinat ion i s  t o  pay. 

When p rov i s iona l  c r e d i t s  a r e  given along the  
chain of c o l l e c t i o n  through a  c l e a r i n g  house o r  by 
d e b i t s  and c r e d i t s  i n  an account between them, they  
a l l  become f i rm and f i n a l  without f u r t h e r  a c t i o n  when 
t h e  process of pos t ing  i s  completed by t h e  payor bank. 
Each intermediary bank which has given a  p rov i s iona l  
c r e d i t  then becomes a  debtor  of t h e  bank t o  which t h e  
c r e d i t  was g iven ,  and the agency s t a t u s  between a  de- 
pos i to r  and h i s  bank te rmina tes  and t h e  bank becomes 
a  debtor t o  t he  depos i tor  f o r  t h e  amount of t h e  i tem. 

Under non-Code law t h e r e  a r e  two l i n e s  of deci-  
s ions  a s  t o  what c o n s t i t u t e s  f i n a l  payment. One is  
t h e  "power t o  recapture"  theory which holds  t h a t  pay- 
ment i s  not f i n a l  so  long a s  t h e  bank has  t h e  power 
t o  recapture  t h e  payment. The o the r  l i n e  of cases  
adopts t h e  " i n t e n t i o n  t o  honor" theory ,  which i s  t h e  
one adopted by t h e  Code--a payment i s  f i n a l  when t h e  
bank has  ind ica ted  an in t en t ion  t o  honor t h e  i tem. 

The Code s p e c i f i c a l l y  i n  subsec t ions  ( 4 )  and (5)  
provides when a  c r e d i t  given by a  bank t o  i t s  customer 
f o r  a  deposi ted item becomes a v a i l a b l e  f o r  withdrawal 
by the customer as  of r i g h t .  I n  a  case  where t h e  bank 
receives  a  p rov i s iona l  se t t l ement  f o r  t h e  i tem,  t h e  
c r e d i t  becomes ava i l ab l e  f o r  withdrawal by the  cus- 
tomer as  of r i g h t  when the  se t t l ement  becomes f i n a l  
and the bank has had a  reasonable time t o  l e a r n  t h a t  - 
t h e  set t lement  i s  f i n a l .  I n  a  case  where t h e  bank i s  
both the  bank of depos i t  and t h e  payor bank and it has  
f i n a l l y  paid t h e  i tem,  t he  c r e d i t  becomes ava i l ab l e  
f o r  withdrawal by t h e  customer as  of r i g h t  a t  t h e  
opening of the  bank ' s  second banking day following r e -  
c e i p t  of the  i tem. I n  case  a  bank permits  withdrawal 
before t h e  e lapse  of the  time per iods  i nd ica t ed  and 
an item i s  dishonored and r e tu rned ,  t h e  depos i tory  
bank has the  r i g h t  of charge-back under s e c t i o n  4- 
212 ( 4 ) .  In  a case  of a  depos i t  i n  cash i n  a bank, 
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it i s  f i n a l  when made, b u t  t h e  d e p o s i t  does n o t  be- 
come a v a i l a b l e  f o r  wi thdrawal  by  t h e  d e p o s i t o r  a s  of  
r i g h t  u n t i l  t h e  opening of  t h e  n e x t  banking day f o l -  
lowing r e c e i p t  of t h e  d e p o s i t .  The r i g h t  of wi th-  
drawal  i n  a l l  t h e  c a s e s  mentioned above i s  s u b j e c t  t o  
t h e  b a n k ' s  r i g h t  of s e t - o f f  a g a i n s t  any indeb tedness  
t h e  d e p o s i t o r  may owe t h e  bank.  

Hawaii Law. 

Rev. Laws Hawaii 178-98 

The Hawaii s t a t u t e  p r o v i d e s  t h a t  any c r e d i t  
allowed b y  any bank i s  p r o v i s i o n a l ,  s u b j e c t  t o  f i n a l  
payment. I n  t h e  c a s e  of  a  payor bank,  an i t e m  must 
e i t h e r  b e  "found good o r  e l s e  r e t u r n e d  unpaid ,  o r  
n o t i c e  of  d ishonor  d u l y  s e n t ,  a t  o r  b e f o r e  t h e  end 
o f  t h e  b u s i n e s s  day nex t  succeeding t h e  day on which 
t h e  i t em was d e p o s i t e d " .  There is  no s t a t u t o r y  pro-  
v i s i o n  e s t a b l i s h i n g  r u l e s  f o r  detexmining f i n a l i t y  
of  payment by a  payor  bank,  f i n a l i t y  o f  p r o v i s i o n d l  
s e t t l e m e n t  between p r e s e n t i n g  and payor banks ,  o r  
a v a i l a b i l i t y  of  c r e d i t s  f o r  wi thdrawal .  

U . C  .C. Sec .  4-214. Exp lana to ry  Notes.  

Th i s  s e c t i o n  of  t h e  Code f i x e s  t h e  cut -off  p o i n t  
of  time f o r  t h e  comple t ion  o r  c e s s a t i o n  of t h e  c o l l e c -  
t i o n  p rocess  f o r  i t e m s  when a  bank suspends payments. 
To t h e  e x t e n t  t h a t  t h e  p r o v i s i o n s  g i v e  t h e  owner of  a  
c o l l e c t i o n  i t em a p r i o r i t y  c l a im a g a i n s t  t h e  a s s e t s  
of  a  f a i l e d  drawee bank ,  t h i s  s e c t i o n  i s  n o t  a p p l i -  
c a b l e  t o  Nat ional  Banks wi thou t  amendment of t h e  
Na t iona l  Bank Act. J e n n i n q s  v.  Guaranty Co.,  L .  
Ed. 869. 99 A.L.R.  1248 (1935) .  Under t h e  s e v e r -  
a b i l i t y ' s e c t i o n  of  t h e  code  ( s e c t i o n  1-108) t h e r e  i s  
no reason  why t h i s  s e c t i o n  should  no t  apply  t o  banks 
o t h e r  t h a n  Nat ional  Banks. 

I f  payment is  suspended by a  payor o r  c o l l e c t i n g  
bank b e f o r e  f i n a l  payment o f  an  i t em ( s e c t i o n  4 - 2 l 3 ) ,  
t h e  i t em should b e  r e t u r n e d  t o  t h e  p r e s e n t i n g  bank o r  
t h e  c l o s e d  b a n k ' s  cus tomer .  

I f  payment is  suspended by a payor bank a f t e r  
f i n a l  payment o f  an i t e m  b u t  b e f o r e  f i n a l  s e t t l e m e n t  
( s e c t i o n  4-211 ( 3 ) )  f o r  it wi th  a  customer o r  t h e  
p r e s e n t i n g  bank, t h e  owner h a s  a  p r e f e r r e d  c l a i m  
a g a i n s t  t h e  payor bank.  



I f  payment i s  suspended by a payor  o r  c o l l e c t i n g  
bank a f t e r  p r o v i s i o n a l  s e t t l e m e n t  of  an  i t e m ,  t h e  s u s -  
pens ion  h a s  no e f f e c t  on  t h e  s e t t l e m e n t  becoming 
f i n a l  i f  t h e  f i n a l i t y  o c c u r s  a u t o m a t i c a l l y  ( s e c t i o n s  
4-211 (3 )  ; 4-213 (1) (d) , (2) and ( 3 ) ) .  

I f  payment is  suspended by a c o l l e c t i n g  bank 
a f t e r  it has  r e c e i v e d  s e t t l e m e n t  b u t  b e f o r e  making a  
f i n a l  s e t t l e m e n t  w i t h  i t s  rus tomer ,  t h e  owner h a s  a  
p r e f e r r e d  c l a i m  a g a i n s t  t h e  c o l l e c t i n g  bank. 

Hawaii Law. 

Rev. Laws Hawaii 178-98, 178-99, 178-131 

Hawaii law h a s  no s t a t u t o r y  p r o v i s i o n s  t o  e s t a b -  
l i s h  r u l e s  f o r  c u t - o f f  t i m e s  f o r  i t ems  i n  t h e  c o l l e c -  
t i o n  p rocess  a t  t h e  t ime a  bank suspends  payment. 
S e c t i o n s  178-98 and 178-99 p rov ide  t h a t  banks s h a l l  
n o t  be l i a b l e  f o r  Loss occas ioned by t h e  i n s o l v e n c y  
of  another  bank.  

I t  should  b e  noted  t h a t  t h e r e  a r e  a t  l e a s t  two 
N a t i o n a l  Banks i n  Hawaii which would n o t  be s u b j e c t  
t o  t h i s  s e c t i o n  o f  t h e  Code by reason  o f  t h e  ~ e n n i n q s  
r u l e .  S e c t i o n  178-131 of t h e  e x i s t i n g  law p r o h i b i t s  
p r e f e r e n c e  on any a s s e t s  of  an i n s o l v e n t  bank u n l e s s  
a  v a l i d  l i e n  has been e s t a b l i s h e d  o r  u n l e s s  a  p r i o r i t y  
i s  pursuan t  t o  t h e  s e p a r a t i o n  o f  a s s e t s  of a  b a n k ' s  
commercial and s a v i n g s  depar tmen t s .  

PART 3 
COLLECTION OF ITEMS: PAYOR BANKS 

U .C .C .  Sec.  4-301. Explanatory  Notes. 

The 2 e f e r r e d  p o s t i n g  s t a t u t e  of  t h e  Code pro-  
,.a1 c r e -  v i d e s  t h a t  a  payor  bank may revoke a  p r o v i s i o l  

d i t ,  i f  b e f o r e  i t s  midnight  d e a d l i n e  ( r . idnight  of t h e  
n e x t  banking day fo l lowing  t h e  banking day on which 
it r e c e i v e s  t h e  i tem) o r  b e f o r e  it h a s  made f i n a l  pay- 
ment, whichever i s  e a r l i e r ,  it r e t u r n s  t h e  i t e m  o r  
sends  w r i t t e n  n o t i c e  of d ishonor  o r  non-payment i f  t h e  
i t em i s  u n a v a i l a b l e  f o r  r e t u r n .  S i m i l a r  r u l e s  a r e  
made a p p l i c a b l e  t o  c a s e s  where t h e  payor  bank i s  a l s o  
t h e  d e p o s i t a r y  bank but wi thou t  t h e  requi rement  of a  
s e t t l e m e n t  on t h e  day ?f r e c e i p t .  
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D e f e r r e d  p o s t i n g  i s  a n o t h e r  d e v i c e  aimed a t  
speed ing  up t h e  c o l l e c t i o n  p r o c e s s .  A payor  i s  p e r -  
m i t t e d  t o  r e m i t  f i r s t ,  t h e n  p r o c e s s  a l l  i t s  i t e m s ,  
and r e t u r n  t h o s e  i t e m s  n o t  good f o r  a  r e f u n d  w i t h i n  
t h e  d e a d l i n e .  It e n a b l e s  banks t o  o r g a n i z e  a  smoother 
f low of work. 

I t  shou ld  b e  no ted  t h a t  i f  an  i t e m  h a s  been  f i -  
n a l l y  p a i d  under  s e c t i o n  4-213 (I), it canno t  b e  r e -  
voked o r  t h e  i t em r e t u r n e d ,  even though t h e  r e t u r n  
t ime  h a s  n o t  y e t  r u n .  

An i t em i s  d i shonored  when it  is r e t u r n e d  o r  
n o t i c e  s e n t .  The Code p r o v i d e s  i n  s e c t i o n  3-508 ( 2 )  
and (4 )  t h a t  n o t i c e  of d i shonor  by  a  bank must  b e  
s e n t  b e f o r e  i t s  midnight  d e a d l i n e  and i s  deemed g iven  
when s e n t  a l t h o u g h  n o t  r e c e i v e d .  

Banks may a g r e e  upon t h e  manner o f  r e t u r n i n g  
i t e m s .  An i t e m  r e c e i v e d  th rough  a  c l e a r i n g  house  i s  
c o n s i d e r e d  r e t u r n e d  when i t  i ,s  d e l i v e r e d  t o  t h e  p r e -  
s e n t i n g  o r  l a s t  c o l l e c t i n g  bank,  t o  t h e  c l e a r i n g  
house ,  o r  s e n t  o r  d e l i v e r e d  i n  accordance  w i t h  c l e a r -  
i n g  house r u l e s .  O the r  i t e m s  a r e  c o n s i d e r e d  r e t u r n e d  
when s e n t  o r  d e l i v e r e d  t o  t h e  b a n k ' s  cus tomer  o r  pur-  
s u a n t  t o  h i s  i n s t r u c t i o n s .  

Hawaii Law. 

Rev. Laws Hawaii 178-98, 197-104, 197-105 

H a w a i i ' s  d e f e r r e d  p o s t i n g  and d e l a y e d  r e t u r n  
p r o v i s i o n s  a r e  s i m i l a r  t o  t h o s e  i n  t h e  Code, b u t  t h e  
d e a d l i n e  under  s e c t i o n  178-98 is  t h e  end  o f  t h e  b u s i -  
n e s s  d a y  nex t  succeeding t h e  day on which an i t e m  i s  
d e p o s i t e d ,  r a t h e r  t h a n  t h e  midnight  d e a d l i n e  o f  t h e  
Code. The p r o v i s i o n s  of Hawaii Nego t i ab le  
I n s t r u m e n t s  Law r e g a r d i n g  t h e  r equ i remen t  o f  send ing  
n o t i c e  o f  d i shonor  a r e  i n  s u b s t a n t i a l  agreement  w i t h  
t h e  Code, save  t h e  absence  of a  midnight  d e a d l i n e .  
There i s  no Hawaii s t a t u t o r y  law comparable t o  t h e  
Code r u l e s  f o r  de te rmin ino  when an i t em i s  r e t u r n e d .  

U . C . C .  SeC. 4-302. Exp lana to ry  Notes.  

A payor bank i s  reqGired  t o  g i v e  t h e  p r e s e n t i n g  
bank a  p r o v i s i o n a l  c r e d i t  by  midnight  o f  t h e  banking 
day o f  r e c e i p t  of an i t em o r  become l i a b l e  t o  t h e  de- 
p o s i t o r  f o r  t h e  amount o f  t h e  i t e m ,  even i n  t h e  c a s e  
when t h e  drawer does no t  have s u f f i c i e n t  funds  on de- 
posit. Thus it is a p p a r e n t  that the payor  bank must 



p r o c e s s  a l l  o f  i t s  checks p r i o r  t o  i t s  midnight  dead- 
l i n e .  Re ten t ion  of an i t e m  p a s t  t h a t  t i m e  t o  g ive  
t h e  drawer a d d i t i o n a l  t ime t o  cover  t h e  i t e m  w i l l  r e -  
s u l t  i n  t h e  bank becoming l i a b l e  f o r  t h e  i t e m  and un- 
a b l e  t o  revoke t h e  p r o v i s i o n a l  c r e d i t  and r e t u r n  t h e  
i t e m  should t h e  drawer b e  unable  t o  r a i s e  s u f f i c i e n t  
funds .  I t  should  b e  observed t h a t  t h i s  automat ic  
l i a b i l i t y  t o  b e  accoun tab le  f o r  t h e  amount o f  an i t e m  
because  it h a s  been r e t a i n e d  p a s t  t h e  b a n k ' s  midnight  
d e a d l i n e  a p p l i e s  o n l y  t o  a  payor  bank and n o t  t o  a  
c o l l e c t i n g  bank and covers  o n l y  checks ,  n o t  d r a f t s  
drawn on non-bank p a y o r s .  A c o l l e c t i n g  b a n k ' s  l i a -  
b i l i t y  f o r  f a i l u r e  t o  forward i t e m  w i t h i n  a  reason- 
a b l e  t ime  a f t e r  r e c e i p t  i s  no t  n e c e s s a r i l y  f o r  t h e  
f u l l  amount of  t h e  i t em,  b u t  t h e  amount of t h e  i t em 
reduced by any amount which cou ld  n o t  have been r e a l -  
i z e d  by t h e  u s e  of o r d i n a r y  c a r e  ( s e c t i o n  4-202) .  

Hawaii Law. 

Rev. Laws Hawaii 178-98 

Hawai i ' s  d e f e r r e d  p o s t i n g  and de layed  r e t u r n  
s t a t u t e  g r a n t s  a  bank t h e  r i g h t  t o  g i v e  a  p r o v i s i o n a l  
c r e d i t  and have u n t i l  t h e  end o f  t h e  b u s i n e s s  day 
n e x t  succeeding t h e  day on which an i t e m  i s  d e p o s i t e d  
t o  d ishonor  o r  r e f u s e  payment of  t h e  i t e m  I t  does 
n o t  s p e l l  o u t  t h e  r i g h t s  of  t h e  p a r t i e s  i f  t h e  bank 
does  n o t  a c t  w i t h i n  t h i s  t ime  l i m i t .  

U.C.C.  Sec.  4-303. Exp lana to ry  Notes .  

Any knowledge, n o t i c e ,  l e g a l  p r o c e s s ,  o r  s top-  
o r d e r  r e c e i v e d  by a  bank o r  s e t - o f f  e x e r c i s e d  by a  
bank comes t o o  l a t e  t o  p r e v e n t  payment of  an i t e m  and 
charg ing  it t o  t h e  c u s t o m e r ' s  accoun t  i f  t h e  bank h a s  
done any of t h e  fo l lowing :  

1) Accepted o r  c e r t i f i e d  t h e  i t e m ;  
2 )  Paid t h e  i t e m  i n  c a s h :  
3 )  S e t t l e d  f o r  t h e  i t em wi thou t  r e s e r v i n g  o r  

having t h e  r i g h t  t o  revoke t h e  s e t t l e m e n t ;  
4 )  Completed t h e  p o s t i n g  of  t h e  i t em t o  t h e  cus-  

t o m e r ' s  account  o r  o the rwise  i n d i c a t e d  an 
i n t e n t i o n  t o  pay,  a s  b y  examinat ion  and ac- 
t i o n ;  o r  

5 )  Become l i a b l e  f o r  t h e  i t e m  because  of  f a i l -  
u r e  t o  s e t t l e  f o r  o r  r e t u r n  t h e  i t e m  i n  t i m e .  

There is  no p r i o r i t y  a s  between i t e m s  p r e s e n t e d  
to  a  bank on a  g iven day when t h e  b a l a n c e  on hand i s  
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i n s u f f i c i e n t  t o  pay them a l l .  Such i t e m s  may b e  p a i d  
and charged t o  t h e  c u s t o m e r ' s  accoun t  i n  any o r d e r  
conven ien t  t o  t h e  hank which h a s  t h e  r i g h t  t o  pay 
i t ems  f o r  which it i s  i t s e l f  l i a b l e  ahead of t h o s e  
f o r  which it i s  n o t  even though t h e  r e s u l t  i s  t h e  d i s -  
honor o f  some i t e m s .  

Hawaii Law. 

Rev. Laws Hawaii 178-96 

H a w a i i ' s  s t o p  payment s t a t u t e  i s  l e s s  s p e c i f i c  
t h a n  t h e  Code and mere ly  p r o v i d e s  t h a t  a  bank which 
i n  good f a i t h  a c t s  upon such  an o r d e r  s h a l l  b e  pro-  
t e c t e d  a g a i n s t  t h e  drawer o r  o t h e r  p a r t i e s .  

PART 4 
RELATIONSHIP BETWEEN PAYOR BANK AND ITS 

CUSTOMER 

U .C .C . see. 4-40L. Exp lana to ry  Notes 

The Code s p e c i f i c a l l y  g r a n t s  a  bank t h e  r i g h t  t o  
cha rge  a  c u s t o m e r ' s  accoun t  wi th  any i t e m  which is  
o t h e r w i s e  p r o p e r l y  p a y a b l e  from t h e  a c c o u n t ,  even i f  
t h e  cha rge  c r e a t e s  an o v e r d r a f t .  T h i s  c a r r i e s  wi th  
it an impl ied  promise of t h e  customer t o  re imburse  
t h e  hank f o r  t h e  amount o f  t h e  o v e r d r a f t .  

I n  t h e  c a s e  of an a l t e r e d  i t em,  a  bank may 
cha rge  a  good f a i t h  paynen t  a g a i n s t  a  c u s t o m e r ' s  ac-  
count  accord ing  t o  t h e  o r i g i n a l  t e n o r  o f  t h e  i t e r r .  
I f  an i t em h a s  been completed by  an unau thor i zed  p e r -  
s o n ,  a  bank may i n  qood f a i t h  pay t o  a  h o l d e r  accord-  
i n g  t o  t h e  t e n o r  of t h e  completed i t e m  u n l e s s  t h e  
bank h a s  n o t i c e  t h a t  t h e  comple t ion  is improper.  

T h i s  s e c t i o n  f o l l o w s  t h e  p o l i c y  o f  s e c t i o n s  3 -  
115 and 3-407 (3) of t h e  Code by  p r o t e c t i n g  t h e  
drawee who pays  an a l t e r e d  o r  completed ins t rumen t  i n  
good f a i t h .  



Hawaii Law. 

Rev. Laws Hawaii 197-14, 197-124 

The Hawaii Negotiable Instruments Law would be 
modified by Article 3 of the Code (sections 3-115 and 
3-407 (3)) to the extent that a holder in due course 
is protected in respect to altered and completed in- 
struments. These provisions are parallel to this sec- 
tion of-Article 4 in respect to drawee banks. 

u.C.C.  Sec. 4-402. Explanatory Notes. 

A payor bank has a duty to honor its customer's 
items when there are sufficient funds in his account, 
and the bank is liable to its customer for damages 
proximately caused by wrongful dishonor of items. 
when dishonor occurs through mistake, as distinguish- 
ed from willful or malicious dishonor, liability is 
limited to actual damages proved. The Code rejects 
the rule of defamation per se to the effect that 
wrongful dishonor of an item in itself entitles a 
merchant, trader or fiduciary to substantial damages 
without proof of actual damages, but it specifically 
provides that damages may include damages for an ar- 
restor prosecution if proximately caused and proved. 

Hawaii Law. 

Rev. Laws Hawaii 178-95 

The Hawaii statute limits damages for non-pay- 
ment of a check through mistake or error to actual 
pecuniary damage, alleged and proved, caused by non- 
payment. 

U . C . C .  Sec. 4-403. Explanatory Notes. 

Only a customer has the right to stop payment on 
an item drawn on his account, but once a check is cer- 
tified or otherwise accepted, the customer cannot stop 
payment whether certification was secured by the cus- 
tomer or the payor bank. The acceptance is the draw- 
ee's engagement to pay, and he is not required to im- 
pair his credit by refusing payment for the conven- 
ience of the drawer. 

The purport of this section is that stopping 
payment is a service which depositors expect a n 3  are 
entitled to receive. 
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The e f f e c t i v e  t i m e  f o r  an o r a l  s t o p  o r d e r  i s  
f o u r t e e n  days u n l e s s  confirmed i n  w r i t i n g  w i t h i n  t h a t  
p e r i o d ,  and f o r  a w r i t t e n  o r d e r  s i x  months u n l e s s  r e -  
newed i n  w r i t i n g .  

I f  a bank pays an  i t e m  ove r  a  s t o p  o r d e r ,  i t  is  
prima f a c i e  l i a b l e  t o  i t s  cus tomer ,  b u t  t h e  burden of 
e s t a b l i s h i n g  t h e  amount o f  l o s s  r e s u l t i n g  from such 
payment i s  on t h e  cus tomer .  

Hawaii Law. 

Rev. Laws Hawaii 178-96 

E x i s t i n g  Hawaii s t a t u t o r y  law r e c o g n i z e s  t h e  
r i g h t  o f  s t o p  o r d e r s  b u t  does n o t  p r e s c r i b e  t h e  p a r -  
t i e s  a u t h o r i z e d  t o  g i v e  t h e  o r d e r  o r  t h e  t ime  w i t h i n  
which an o r d e r  must b e  r e c e i v e d  by t h e  bank. F u r t h e r ?  
t h e  Hawaii s t a t u t e  a p p l i e s  o n l y  t o  a  check o r  d r a f t  
whereas t h e  Code a p p l i e s  t o  t h e  more comprehensive 
c a t e g o r y  of "any i t em" .  

The p r e s e n t  Hawaii s t a t u t e  a u t h o r i z e s  b o t h  o r a l  
and w r i t t e n  s t o p  o r d e r s  which a r e  made e f f e c t i v e  f o r  
a  p e r i o d  of f o u r  months from t h e  t ime  of s e r v i c e  on 
t h e  bank; renewals ,  a l s o  e f f e c t i v e  f o r  four-month 
p e r i o d s ,  must be i n  w r i t i n g .  

U.C.C. Sec.  4-404. Exp lana to ry  Notes 

The Code p r o v i d e s  t h a t  a  bank i s  under no o b l i g a -  
t i o n  t o  i t s  customer t o  pay  a  check,  o t h e r  t h a n  a  c e r -  
t i f i e d  check,  which is  p r e s e n t e d  more t h a n  s i x  months 
a f t e r  d a t e .  The bank is  n o t  r e q u i r e d  t o  r e f u s e  pay- 
ment of a  s t a l e  check,  b u t  a t  i t s  o p t i o n  may i n  good 
f a i t h  pay and charge  t h e  c u s t o m e r ' s  a c c o u n t .  I f  t h e  
customer does no t  want a  s t a l e  check p a i d ,  i t  i s  h i s  
d u t y  t o  make a  s t o p  payment o r d e r .  

C e r t i f i e d  checks a r e  excluded from t h e  g e n e r a l  
r u l e  because t h e y  a r e  pr imary  o b l i g a t i o n s  of t h e  c e r -  
t i f y i n g  bank t h e  c u s t o m e r ' s  account  i s  charged a t  t h e  
t ime of c e r t i f i c a t i o n  and t h e  o b l i g a t i o n  r u n s  d i r e c t  
t o  t h e  ho lde r  of t h e  check (3-411 and 3-413) .  

Hawaif. Law. 

Rev. Laws Hawaii 178-97, 197-186, 197-187 

S e c t i o n  178-97 a u t h o r i z e s  a bank t o  r e f u s e  pay- 
ment t o r  any demand ins t rument  p r e s e n t e d  more t h a n  



s i x  months from i t s  d a t e  unless  t h e  drawer o r  maker 
expressly  i n s t r u c t s  t h e  bank t o  pay.  Sec t ion  197-186 
provides ,  however, t h a t  a check must be presented f o r  
payment within a reasonable  time a f t e r  i s s u e  o r  t h e  
drawer w i l l  be discharged from l i a b i l i t y  t o  t he  ex- 
t e n t  of t h e  l o s s  caused by t h e  de lay .  Sec t ion  197- 
187, i n  e f f e c t ,  exempts c e r t i f i e d  checks from the  
t ime l i m i t  by making c e r t i f i c a t i o n  by t h e  drawee bank 
equivalent  t o  an acceptance.  

U.C.C. Sec. 4-405. Explanatory Notes. 

Death or  incompetency of a person gene ra l ly  t e r -  
minates t he  a u t h o r i t y  of o the r s  t o  a c t  on beha l f  of 
such person. However, i n  view of t he  tremendous vo l -  
ume of checks and o t h e r  i tems handled by t h e  banking 
system, a ru l e  which would r equ i r e  banks t o  v e r i f y  
t h e  continued l i f e  and competency of depos i to r s  would 
be unworkable. The Code l e g i s l a t e s  f o r  t h l s  s i t u a -  
t i o n  by providing t h a t  ne i the r  dea th  nor incompetency 
of a depositor revokes t h e  bank ' s  a u t h o r i t y  t o  accept ,  
pay, c o l l e c t ,  o r  account f o r  an i t em,  u n t i l  t h e  bank 
has ac tua l  knowledge of  t he  f a c t  of dea th  o r  of an ad- 
judicat ion of incompetence and has  reasonable oppor- 
t u n i t y  t o  act on t h e  knowledge. 

The Code a l s o  provides  t h a t  even with  knowledge, 
a bank may for  t en  days a f t e r  t he  da t e  of dea th ,  pay 
o r  c e r t i f y  checks drawn on o r  p r i o r  t o  t h e  da t e  of 
death,  unless  ordered t o  s t o p  payment by a person 
claiming an i n t e r e s t  i n  t h e  account. This provis ion  
permits holders  of checks issued s h o r t l y  before  death 
t o  cash them without t h e  neces s i ty  of f i l i n g  a claim 
i n  probate proceedings.  

The term "a person claiming an i n t e r e s t  i n  t he  
account" i s  not p r e c i s e l y  def ined.  It apparent ly  i n -  
c ludes  anyone who claims an i n t e r e s t  i n  t he  e s t a t e  of 
t he  deposi tor  a s  an executor ,  a c r e d i t o r ,  an h e i r ,  o r  
a benef ic ia ry ,  and probably includes  any o ther  person 
a s se r t i ng  a c la im,  whether o r  not co lo rab le .  Since 
t h i s  provision i s  permissive,  a bank may s a f e l y  re -  
fuse  t o  pay regard less  of who reques t s  t h e  s t o p  pay- 
ment. 

Hawaii Law. 

Rev. Laws Hawaii 178-93 

Hawaii s t a t u t o r y  law has  no express provis ion 
governing death or inco~npetence o E  a b a n k ' s  customer; 
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however s e c t i o n  178-93 is  p e r t i n e n t  i n  t h a t  it pro-  
v i d e s  t h a t  adverse  c l a i m a n t s  t o  a  d e p o s i t  a r e  n o t  en- 
t i t l e d  t o  r e c o g n i t i o n  b y  a bank w i t h o u t  a p p r o p r i a t e  
c o u r t  p rocess  o r  indemnity bonding a c c e p t a b l e  t o  t h e  
bank. 

U.C.C. Sec .  4-406. Exp lana to ry  Notes.  

A drawee bank h a s  no r i g h t  t o  cha rge  t h e  account  
o f  i t s  customer wi th  forged o r  w i t h  t h e  r a i s e d  amounts 
o f  a l t e r e d  i t ems  ( s e c t i o n s  3-404, 3-418,4-401). Row- 
e v e r ,  under t h e  Code t h e  customer h a s  a  du ty  t o  ex- 
amine h i s  bank s t a t e m e n t  and cance led  i t ems  f o r  h i s  
own forged o r  unau thor ized  s i g n a t u r e  and f o r  a l t e r -  
a t i o n s  w i t h i n  a r easonab le  t ime a f t e r  t h e y  a r e  r e -  
tu rned  o r  a r e  a v a i l a b l e  and t o  r e p o r t  such i r r e g u l a r -  
i t i e s  t o  t h e  bank.  F a i l u r e  t o  examine and n o t i f y  b a r  
him from a s s e r t i n g  t h e s e  m a t t e r s  a g a i n s t  t h e  bank i f  
t h e  bank e s t a b l i s h e s  t h a t  it has  s u f f e r e d  a l o s s  by  
reason  of  such f a i l u r e .  The Code does n o t  s p e c i f y  
how many days c o n s t i t u t e  a  r e a s o n a b l e  t ime w i t h i n  
which t h e  customer must examine and r e p o r t ,  b u t  where 
t h e r e  a r e  s u c c e s s i v e  f o r g e r i e s  o r  a l t e r a t i o n s  by  t h e  
same wrongdoer, t h e  c u s t o m e r ' s  f a i l u r e  t o  e x e r c i s e  
r easonab le  c a r e  t o  examine and n o t i f y  w i t h i n  f o u r t e e n  
days a f t e r  t h e  f i r s t  i t em and s t a t e m e n t  were a v a i l a b l e  
t o  him w i l l  b a r  him a s  t o  any subsequent  i tems p a i d  
b y  t h e  bank i n  good f a i t h  p r i o r  t o  n o t i f i c a t i o n .  

The cus tomer ' s  f a i l u r e  t o  examine and r e p o r t  w i l l  
n o t  p r o t e c t  t h e  bank i f  t h e  bank h a s  been n e g l i g e n t ,  
except  t h a t  t h e r e  is  an  a b s o l u t e  b a r  a g a i n s t  a cus-  
tomer a s s e r t i n g  a fo rged  s i g n a t u r e  on a n  i t e m  a f t e r  
one year  from t h e  t i m e  t h e  i t e m  and s t a t e m e n t  a r e  
made a v a i l a b l e .  The a b s o l u t e  b a r  i s  a l s o  e f f e c t i v e  
a s  t o  unauthor ized  indorsements  which a r e  n o t  ciiscov- 
e r e d  and r e p o r t e d  w i t h i n  t h r e e  y e a r s .  

Hawaii Law. 

Rev. Laws Hawaii 178-97 

The Hawaii s t a t u t e ,  a p p l i c a b l e  o n l y  t o  c h e c k s ,  
p r e s c r i b e s  a  t ime  l i m i t  of one hundred and twenty  
days  from t h e  d a t e  of  r e t u r n  t o  t h e  d e p o s i t o r  of a  
fo rged  o r  r a i s e d  check w i t h i n  which t h e  d e p o s i t o r  must 
n o t i f y  t h e  bank i n  o r d e r  t o  charge  i t  w i t h  l i a b i l i t y .  
The s t a t u t e  f u r t h e r  pxovides  t h a t  u n l e s s  a  d e p o s i t o r  
c a l l s  a t  h i s  bank w i t h i n  f i v e  months from d a t e  of  pay- 
ment t o  s e c u r e  t h e  r e t u r n  of  h i s  voucher ,  t h e  b a n k ' s  
l i a b i l i t y  i s  c u t  o f f .  The s e c t i o n  p robab ly  does  n o t  
app ly  t o  unauthor ized  indorsements  s i n c e  it i s  i n  
t e rms  of " forged o r  r a i s e d "  checks .  



U.C .C.  Sec .  4-407. Exg lana to ry  Notes.  

A b a n k ' s  r i g h t  of  s u b r o g a t i o n  f o r  i n s t a n c e  i n  
c a s e  of payment over  a  s t o p  o r d e r ,  i s  f o r  t h e  purpose  
of p r e v e n t i n g  u n j u s t  enr ichment  t o  t h e  e x t e n t  neces-  
s a r y  t o  p r e v e n t  l o s s  t o  t h e  bank.  I n  a  p r o p e r  c a s e  
t h e  payor bank i s  subrogated  t o  t h e  r i g h t s  of  a  h o l d e r  
i n  due c o u r s e  a g a i n s t  t h e  drawer o r  maker, of a  payee 
o r  o t h e r  h o l d e r  a g a i n s t  t h e  drawer o r  maker, and of a 
drawer o r  maker a g a i n s t  t h e  payee o r  o t h e r  h o l d e r .  

Hawaii Law. 

None. 

PART 5 
COLLECTION OF DOCUMENTARY DRAFTS 

U.C .C. Sec . 4-501. Exp lana to ry  Notes .  

The Code d e f i n e s  a "documentary d r a f t "  ( s e c t i o n  
4-104 ( f ) )  a s  a  n e g o t i a b l e  o r  non-negot iable  d r a f t  
wi th  accompanying document, s e c u r i t i e s ,  o r  o t h e r  
p a p e r s  t o  b e  d e l i v e r e d  a g a i n s t  honor of t h e  d r a f t .  

The d u t y  of  a  bank i n  h a n d l i n g  a documentary 
d r a f t  f o r  c o l l e c t i o n  i s  t o  p r e s e n t  it and accompany- 
ing  documents, and i f  t h e  d r a f t  i s  n o t  p a i d  o r  ac-  
cep ted  i n  due c o u r s e ,  t o  n o t i f y  seasonably  t h e  cus -  
tomer.  The du ty  e x i s t s  even i f  t h e  bank has  bought 
t h e  d r a f t  o r  extended c r e d i t  f o r  withdrawal a s  of 
r i g h t .  

Haliaii Law 

u . c . C .  Sec. 4-502. Exp lana to ry  Notes 

A c o l l e c t i n g  bank need n o t  p r e s e n t  "on a r r i v a l "  
d r a f t s  u n t i l  i n  i t s  judgment a  r easonab le  t ime f o r  
a r r i v a l  of  t h e  goods has  e x p i r e d .  The bank must no- 
t i f y  i t s  t r a n s f e r o r  of  a  r e f u s a l  t o  pay o r  accep t  b u t  
need n o t  p r e s e n t  t h e  d r a f t  a g a i n  u n t i l  i t  i s  so i n -  
s t r u c t e d  o r  l e a r n s  of the  a r r i v a l  of t h e  yocds. 



Normally, the buyer-drawee will want the goods 
and will call for the documents and take and take up 
the draft when the reievent goods do arrive. 

Hawaii Law. 

None. 

u.C.C. Sec. 4-503. Explanatory Notes. 

This section states the rules applicable in the 
absence of instructions. 

The duty of a presenting bank in case of honor 
or dishonor of a 6ocumentary draft is to deliver the 
documents to the drawee on acceptance if payable more 
than three days after presentment, otherwise on pay- 
ment; and upon dishonor, to follow instructions from 
a referee in case of need or use diligence and good 
faith to ascertain the reason for dishonor, and to 
notify its transferor. 

A presenting bank has a duty to follow reason- 
able instructions seasonably received with respect to 
goods represented by the documents and is entitled to 
reimbursement for expenses so incurred. 

Section 2-514 of the Code provides the rules 
applicable when documents are deliverable on accept- 
ance and when on payment. 

If a draft is under a letter of credit, Article 5 
of the Code controls. 

Hawaii Law. 

None. 

U .C .C. Sec. 4-504. Explanatory ~ o t e s .  

This section deals with situations in which sto- 
rage of goods or other action becomes commercially 
necessary pending receipt of requested instructions, 
even if requested instructions are later received. 



A p r e s e n t i n g  bank may d e a l  w i t h  t h e  goods i n  any 
reasonab le  manner a f t e r  d ishonor  of a  documentary 
d r a f t  and i n  t h e  absence of seasonab ly  r e q u e s t e d  i n -  
s t r u c t i o n s .  The bank i s  g iven  a l i e n  on t h e  goods o r  
t h e i r  p roceeds  t o  t h e  e x t e n t  of  r e a s o n a b l e  expenses ,  
and t h e  l i e n  may be  f o r e c l o s e d  i n  t h e  same manner a s  
an unpaid s e l l e r ' s  l i e n  ( s e c t i o n  2 -706) .  

"Reasonable manner" means r e a s o n a b l e  i n  t h e  
l i g h t  of  b u s i n e s s  f a c t o r s  and t h e  judgment of  a  b u s i -  
ness  man. 

Hawaii Law 

Rev. Laws Hawaii 178-71 

The Hawaii s t a t u t e  p r o h i b i t s  a bank from d e a l i n g  
i n  goods excep t  p r o p e r t y  h e l d  a s  s e c u r i t y  f o r  l o a n s  
o r  i n  t h e  c o l l e c t i o n  of  d e b t s .  





ARTICLE 5 

LETTERS OF CREDIT 

H i s t o r y  of L e t t e r s  of  C r e d i t  

A let ter  of c r e d i t  i s  a  m e r c a n t i l e  mechanism 
used a lmost  e x c l u s i v e l y  a t  p r e s e n t  i n  i n t e r n a t i o n a l  
t r a d e  b u t  p r e d i c t e d  f o r  a  r o l e  of  e v e r - i n c r e a s i n g  i m -  
p o r t a n c e  i n  domest ic  t r a d e .  The h i s t o r i c  c o n n o t a t i o n  
o f  a  l e t t e r  of  c r e d i t  d a t e s  back a t  l e a s t  t o  t h e  sev-  
e n t e e n t h  c e n t u r y  and i s  d e s c r i b e d  i n  Dav i s ,  The Law 
R e l a t i n q  t o  Commercial L e t t e r s  of  C r e d i t ,  p .  1 (sec- 
ond e d .  1954) a s  a  document c a r r i e d  by a  t r a v e l e r  i n  
o r d e r  t o  have ready  a c c e s s  t o  cash  o r  c r e d i t  i n  a  
f o r e i g n  coun t ry .  The good name and f i n a n c i a l  s t a t u s  
of t h e  t r a v e l e r ' s  bank w e r e  s u b s t i t u t e d  f o r  h i s  own 
l e s s  a t t r a c t i v e  p e r s o n a l  c r e d i t .  S t o r y ,  i n  S t o r y  on m, p a r a .  459 (1860 e d . ) ,  d e s c r i b e d  a  l e t te r  of  
c r e d i t  a s  

an open l e t t e r  of  r e q u e s t ,  whereby one pe r son  
( u s u a l l y  a merchant  o r  banker )  r e q u e s t s  some 
o t h e r  pe r son  o r  p e r s o n s  t o  advance money o r  g i v e  
c r e d i t  t o  a  t h i r d  p e r s o n  named t h e r e i n ,  f o r  a  
c e r t a i n  amount, and promises  t h a t  he  w i l l  r epay  
t h e  same, o r  a c c e p t  b i l l s  drawn upon h i m s e l f ,  
f o r  t h e  l i k e  amount. 

The s imple  t r a v e l e r ' s  l e t t e r  of  c r e d i t  has  
evolved t o  become a  p r imary  d e v i c e  employed i n  f i -  
nancing i n t e r n a t i o n a l  s a l e s .  A s  might  w e l l  b e  ex- 
p e c t e d ,  t h e  development o f  p r a c t i c e s  i n v o l v i n g  com- 
m e r c i a l  l e t t e r s  of  c r e d i t  and t h e  consequent  case  
law has  c e n t e r e d  i n  New York C i t y  and ,  i n  p a r t i c u l a r ,  
h a s  c e n t e r e d  around a  r e l a t i v e l y  few bankin?  i n s t i t u -  
t i o n s .  

Cjature of  a  Commercial L e t t e r  of  C r e d i t  

The pr imary  m e r c a n t i l e  f u n c t i o n  of a  l e t t e r  of  
c r e d i t  i s  t o  f a c i l i t a t e  s a l e s  of  goods between remote 
buyers  and s e l l e r s .  The f i n a n c i a l  r e s p o n s i b i l i t y  of  
a  bank i s  s u b s t i t u t e d  f o r  t h a t  of t h e  customer and a t  
t h e  same t ime  it p r o t e c t s  t h e  customer by making pay- 
ment c o n d i t i o n a l  on t h e  p r e s e n t a t i o n  of c e r t a i n  docu- 
ments ( t y p i c a l l y  documents of t i t l e )  by  t h e  b e n e f i c i -  
a r y .  

A s i m p l i f i e d  c l o t  w i l l  s e r v e  t o  i l l u s t r a t e  t h e  



let ter  of c r e d i t  system. A b u y e r  ( te rmed "customer" 
under t h e  Code) needs c r e d i t  i n  o r d e r  t o  a r r a n g e  a  
long-d i s t ance  s a l e .  He a r r a n g e s  f o r  h i s  bank t o  is- 
sue  a  l e t t e r  of  c r e d i t  i n  f a v o r  of  h i s  s e l l e r  ( termed 
" b e n e f i c i a r y "  under t h e  Code) .  The l e t t e r  of  c r e d i t  
p r o v i d e s  t h a t  t h e  bank w i l l  honor  a  d r a f t  drawn b y  
t h e  s e l l e r  f o r  t h e  price of t h e  goods ,  p rov ided  c e r -  
t a i n  documents ( b i l l  of  l a d i n g ,  i n v o i c e ,  i n s u r a n c e ,  
e t c . )  accompany t h e  d r a f t  upon p resen tment .  The buy- 
er promises  t o  re imburse  t h e  bank and pay a  commission. 
The bank i s s u e s  t h e  l e t t e r  of  c r e d i t  and n o t i f i e s  t h e  
s e l l e r  who, i f  he  compl ies  w i t h  t h e  t e r m s  of  t h e  c r e -  
d i t ,  i s  assu red  of payment by t h e  bank.  

Advantages o f  a  L e t t e r  of  C r e d i t  

(1) The buyer  (customer)  e n j o y s  m u l t i - b e n e f i t s  
of  e f f i c i e n c y  and economy of  f i n a n c i n g .  H i s  working 
c a p i t a l  has  n o t  been encumbered, h e  can  re imburse  t h e  
i s s u e r  from t h e  p roceeds  of t h e  s a l e  of  t h e  goods ,  h e  
has  a s su rance  t h a t  t h e  goods conform t o  t h e  c o n t r a c t .  

(2 )  The s e l l e r  does  n o t  r u n  t h e  r i s k  of  non- 
payment, h e  i s  a s s u r e d  o f  immediate payment on s h i p -  
ment, h e  can  r e a d i l y  t r a n s f e r  t h e  p roceeds  of  t h e  
c r e d i t  t o  f i n a n c e  f u r t h e r  t r a n s a c t i o n s .  

P r i n c i p l e s  of  L e t t e r  of  C r e d i t  F i n a n c i n q  
A s  Cod i f i ed  i n  A r t i c l e  5 

(1) The machinery o f  l e t t e r s  of  c r e d i t  d e a l s  
wi th  documents and is  a  s t r u c t u r e  a p a r t  from t h e  i n -  
t r i c a c i e s  a n c i l l a r y  t o  t h e  u n d e r l y i n g  t r a n s a c t i o n .  
I f  t h a t  t r a n s a c t i o n  b e  one of  s a l e  o f  goods,  t h e  
r i g h t s  of t h e  p a r t i e s  a f f e c t e d  depend upon p r i n c i p l e s  
s e t  f o r t h  i n  A r t i c l e  2 ;  i f  t h e  t r a n s a c t i o n  i n v o l v e s  
t h e  sale of inves tment  s e c u r i t i e s ,  A r t i c l e  8 i s  a p p l i -  
c a b l e ;  i f  t h e  t r a n s a c t i o n  i n v o l v e s  t h e  t r a n s f e r  o f  
commercial p a p e r ,  A r t i c l e  3 w i l l  b e  a p p l i c a b l e ;  i f  
documents of t i t l e  a r e  t r a n s f e r r e d ,  A r t i c l e  7 w i l l  b e  
a p p l i c a b l e ;  and i f  t h e  t r a n s a c t i o n  i s  i n t e n d e d  t o  c r e -  
a t e  a s e c u r i t y  i n t e r e s t ,  A r t i c l e  9 w i l l  a p p l y .  

(2 )  The Code p r o v i d e s  t h e  b a s i c  ground r u l e s  de- 
f i n i n g  and governing t h e  l e g a l  r e l a t i o n s ,  r i g h t s  and 
d u t i e s  among some o f  t h e  v a r i o u s  p a r t i e s  t o  a  c r e d i t  
- - e s p e c i a l l y  between t h e  i s s u e r  o f  a  l e t t e r  of c r e d i t  
and t h e  b e n e f i c i a r y  and between t h e  i s s u e r  and a  cus-  
tomer. 

(3) A l e t t e r  of  c r e d i t  is  a  c o n t r a c t  indepen- 



d e n t  o f  t h e  s a l e s  c o n t r a c t  between t h e  buyer  (custom- 
er) and s e l l e r  ( b e n e f i c i a r y ) .  The bank ( i s s u e r )  is  
d i r e c t l y  l i a b l e  t o  t h e  s e l l e r  whether  o r  n o t  t h e  buy- 
er o r  s e l l e r  has  breached t h e  u n d e r l y i n g  s a l e s  con- 
t r a c t .  S i n c e  a  bank i s s u i n g  l e t t e r s  of  c r e d i t  assumes 
no r i s k s  w i t h  r e s p e c t  t o  performance of  t h e  s a l e s  con- 
t r a c t  and f u n c t i o n s  o n l y  t o  f i n a n c e  t h e  t r a n s a c t i o n ,  
l e t t e r s  of  c r e d i t  can  b e  w r i t t e n  cheap ly .  The func- 
t i o n  i s  l i m i t e d  t o  t h r e e  a c t i o n s :  r e c e i p t ,  examina- 
t i o n  and payment a g a i n s t  documents. 

(4)  A r t i c l e  5 is  des igned  a s  a  f l e x i b l e  c o d i f i -  
c a t i o n  of  t h e  law of  l e t t e r s  o f  c r e d i t  i n  o r d e r  t o  
admit of  f u r t h e r  development,  i n  r e c o g n i t i o n  of t h e  
changing p a t t e r n s  of  commercial usage ,  and f o r  l a c k  
of  p r e s c i e n c e  of t h e  f u t u r e  e v o l u t i o n  and f u t u r e  
problems which may a r i s e  i n  t h e  f i e l d .  Balance is  
sought  through t h e  a l l o c a t i o n  o f  commercial r i s k s  and 
r e s p o n s i b i l i t i e s  among t h e  p a r t i e s  t o  a  l e t t e r  of c r e -  
d i t  t r a n s a c t i o n .  For i n s t a n c e ,  on t h e  one hand a  h i g h  
d u t y  o f  c a r e  is  p l a c e d  upon t h e  i s s u e r  t o  e n s u r e  t h a t  
t h e  t e r m s  of  a c r e d i t  a r e  observed b e f o r e  payment i s  
e f f e c t e d .  On t h e  o t h e r ,  t h e  Code r e c o g n i z e s  t h a t  is- 
s u e r s  a r e  p r i m a r i l y  d e a l e r s  i n  documents and should  
n o t  be o b l i g a t e d  t o  oversee  u n d e r l y i n g  commercial 
t r a n s a c t i o n s .  

P receden t s  

There a r e  e x i s t i n g  r u l e s  governing l e t t e r s  of  
c r e d i t ,  b u t  t h e y  a r e  g e n e r a l l y  n o t  r u l e s  of  law. 
Most o f  t h e  m e r c a n t i l e  n a t i o n s  o f  t h e  world s u b s c r i b e  
t o  a  system o f  customs and p r a c t i c e s  which h a s  been  
dev i sed  by t h e  I n t e r n a t i o n a l  Chamber of  Commerce, 
"The Uniform Customs and P r a c t i c e  f o r  Commercial 
Documentary C r e d i t s " .  These r u l e s  a r e  no t  c o n s i d e r e d  
c o n t r o l l i n g  i n  t h e  c a s e  o f  domest ic  l e t t e r s  of  c r e -  
d i t ,  and hence t h e r e  i s  some c o n f u s i o n  a s  t o  whether  
t h e  p r i n c i p l e s  of t h e  Uniform Customs and P r a c t i c e  o r  
p r i n c i p l e  of common law should  govern i n  a g i v e n  i n -  
s t a n c e .  

S i n c e  l e t t e r s  of  c r e d i t  have  n o t  been a m a t t e r  
o f  p r i o r  c a s e  law o r  l e g i s l a t i o n  i n  Hawaii--they a r e  
mentioned o n l y  p e r f u n c t o r i l y  i n  one s e c t i o n  of  t h e  
Revised Laws, s e c t i o n  178-61--except f o r  o v e r l a p p i n g  
p r o v i s i o n s  o f  t h e  Uniform Nego t i ab le  Ins t ruments  Law, 
t h e  Exp lana to ry  Notes t o  t h e  s e c t i o n s  under A r t i c l e  5 
do  n o t  r e f e r  t o  Hawaii law. 



ARTICLE 5 

LETFERS OF CREDIT 

s h o r t  T i t l e  
scope  
D e f i n i t i o n s  
Formal Requirements;  S igning 
c o n s i d e r a t i o n  
Time and E f f e c t  o f  E s t a b l i s h m e n t  of C r e d i t  
Advice of C r e d i t ;  Conf i rma t ion :  E r r o r  i n  

Sta tement  of Terms 
"Nota t ion  C r e d i t " ;  Exhaus t ion  of C r e d i t  
I s s u e r ' s  O b l i g a t i o n  t o  I ts Customer 
A v a i l a b i l i t y  of C r e d i t  i n  P o r t i o n s ;  P r e s e n t e r ' s  

R e s e r v a t i o n  of L ien  o r  Claim 
w a r r a n t i e s  on T r a n s f e r  and Presentment  
Time Allowed f o r  Honor o r  R e j e c t i o n ;  

Withholding Honor o r  R e j e c t i o n  by  Consent ;  
"P resen te r "  

I n d e m n i t i e s  
I s s u e r ' s  Duty and P r i v i l e g e  t o  Honor; Right  

t o  Reimbursement 
Remedy f o r  Improper Dishonor o r  A n t i c i p a t o r y  

Repudia t ion  
T r a n s f e r  and Assignment 
Inso lvency  o f  ~ a n k  Holding Funds f o r  
Documentary C r e d i t  

U .C .C .  S e c .  5-101. E x p l a n a t o r y  Notes.  

S e l f - e x p l a n a t o r y  

U . C  .C. Sec. 5-102. Exp lana to ry  f io tes .  

The fundamental  d i s t i n c t i o n s  t h a t  a r e  c r u c i a l  i n  
d e l i m i t i q  t h e  s r=Fe  of A r t i c l e  5 a r e  between bank 
and non-bank c r e d i t s ,  and between documentary and 
" c l e a n  c r e d i t s " .  C r e d i t s  i s s u e d  by a  bank a r e  covered  
b y  A r t i c l e  5 i f  honor is  c o n d i t i o n e d  upon p r e s e n t a t i o n  
o f  a  document of t i t l e  o r  a  documentary demand f o r  
payment. C r e d i t s  i s s u e d  b y  anyone o t h e r  than  a  Sank 
a r e  w i t h i n  t n e s c o p e  of A r t i c l e  5  o n l y  i f  honor i s  
c o n d i t i o n e d  upon p r e s e n t a t i o n  of a document o f  t i t l e .  
The d i s t i n c t i o n  between bank and non-bank c r e d i t s  i s  
n o t  p e r t i n e n t  t o  scope o f  coverage  i n  t h e  c a s e  o f  a 



c r e d i t  which i s  n o t  c o n d i t i o n e d  on p r e s e n t a t i o n  o f  
documents ( a  " c l e a n  c r e d i t " )  p rov ided  t h a t  it c o n s p i -  
cuous ly  s t a t e s  t h a t  it i s  a  l e t t e r  of c r e d i t  o r  i s  
consp icuous ly  s o  e n t i t l e d .  "Conspicuous" i s  d e f i n e d  
i n  p a r t  i n  s e c t i o n  1-201 (10) o f  t h e  Code a s  " s o  w r i t -  
t e n  t h a t  a  r e a s o n a b l e  p e r s o n  a g a i n s t  whom it is  t o  
o p e r a t e  ought  t o  have n o t i c e d  it. A p r i n t e d  heading 
i n  c a p i t a l s  ... i s  consp icuous .  Language i n  t h e  body 
of a  form i s  ' c o n s p i c u o u s '  i f  it i s  i n  l a r g e r  o r  o t h e r  
c o n t r a s t i n g  t y p e  o r  c o l o r .  But i n  a t e l e g r a m  any  
s t a t e d  t e r m  is  ' c o n s p i c u o u s ' .  Whether a  t e r m  o r  
c l a u s e  is  ' consp icuous '  o r  n o t  i s  f o r  d e c i s i o n  by  t h e  
c o u r t .  " 

By e l i m i n a t i n g  t h o s e  " c l e a n  c r e d i t s "  which a r e  
n o t  c l e a r l y  l a b e l e d ,  t h e  Code o b v i a t e s  t h e  q u e s t i o n  
of a d m i s s i b i l i t y  of p a r o l  e v i d e n c e  t o  p rove  whether  
o r  n o t  a  g i v e n  agreement  i s  a  l e t t e r  of c r e d i t .  

C e r t a i n  r i g h t s  and d u t i e s  o f  t h e  p a r t i e s  t o  l e t -  
t e r s  of c r e d i t  a r e  d e t a i l e d  i n  v a r y i n g  d e g r e e s  under 
A r t i c l e  5 ;  t h e r e f o r e  it is  n e c e s s a r y  t o  d e f i n e  p re -  
c i s e l y  s e v e r a l  te rms employed o n l y  i n  r e s p e c t  t o  t h i s  
A r t i c l e  and t o  r e f e r  t o  d e f i n i t i o n s  of o t h e r  te rms 
t h a t  a r e  employed th roughou t  t h e  Code o r  i n  o t h e r  
A r t i c l e s .  

The d e f i n i t i o n  o f  " c r e d i t "  o r  " l e t t e r  of c r e d i t "  
i s  c l e a r l y  i n c l u s i v e  o f  p a p e r s  c a l l e d  " a u t h o r i t i e s  t o  
purchase  o r  pay" .  ~ l t h o u g h  t h e  engagement t o  honor 
d r a f t s  o r  o t h e r  demands f o r  payment may b e  r e v o c a b l e  
o r  i r r e v o c a i s l e ,  A r t i c l e  5 does  n o t  p r o v i s e  a  r u l e  o r  
presumpt ion  t o  de te rminc  which c l a s s i f i c a t i o n  i s  ap- 
p l i c a b l e  t o  any g i v e n  u n l a b e l l e d  c r e d i t .  T h i s  i s s u e  
i s  l e f t  f o r  d e t e r m i n a t i o n  accord iny  t o  g e n e r a l  law i n  
t h e  l i g h t  of p a r t i c u l a r  f a c t s  ( s e c t i o n  1-103) and 
wi th  due r e g a r d  t o  commercial p r a c t i c e  ( s e c t i o n  1- 
105) .  S e c t i o n  2-325 o f  t h e  Code, on t h e  o t h e r  hand,  
p r a v i d e s  t h a t  i n  a  c o n t r a c t  f o r  s a l e  a  l e t t e r  of c r e -  
d i t  means a n  i r r e v o c a b l e  c r e d i t .  Lega l  s i g n i f i c a n c e  
o f  t h e  c l a s s i f i c a t i o n  f o r  A r t i c l e  5  purposes  i s  
s p e l l e d  o u t  i n  s e c t i o n  5-106 o f  t h e  Code which d e a l s  
wi th  t h e  t ime and e f f e c t  of e s t a b l i s h m e n t  o f  a c r e d i t .  

A "documentary d r a f t "  o r  "documentary demand f o r  
payment" is  d e f i n e d  s o  a s  t o  c l a r i f y  t h e  broad mean- 
ing  o f  t h e  word "document" a s  used i n  A r t i c l e  5 .  T h i s  



d e f i n i t i o n  is  c o n s i s t e n t  w i t h  t h e  d e f i n i t i o n  of  "docu- 
mentary d r a f t "  under  s e c t i o n  4-104 ( f )  b u t  i s  t o  b e  
d i f f e r e n t i a t e d  from t h e  d e f i n i t i o n  of "documentvL i n  
A r t i c l e  9  on secured  t r a n s a c t i o n s  where i t  i s  l i m i t e d  
t o  documents of t i t l e  ( s e c t i o n  9-105 (1) (e l )  . 

The d e f i n i t i o n  o f  " i s s u e r "  makes i t  c l e a r  t h a t  
non-banks may i s s u e  l e t t e r s  o f  c r e d i t ,  b u t  t h e  d e f i -  
n i t i o n s  of  "adv i s ing  bank" and "conf i rming bank" con- 
f i n e  conf i rming and a d v i s i n g  f u n c t i o n s  of  c r e d i t s  t o  
banks a lone  and e v i d e n t l y  p r e c l u d e  non-banks from 
a d v i s i n g  o r  conf i rming c r e d i t s .  

The d e f i n i t i o n  of  "customer" s p e c i f i c a l l y  i n -  
c l u d e s  a  bank which r e q u e s t s  a n o t h e r  bank t o  i s s u e  a  
l e t t e r  of c r e d i t  f o r  t h e  former b a n k ' s  customer.  A 
p a r t i c u l a r  t r a n s a c t i o n ,  t h e r e f o r e ,  may i n v o l v e  two 
cus tomers ,  t h e  buyer  and h i s  bank which r e q u e s t e d  
t h e  i s s u a n c e  of  a  c r e d i t .  A consequence o f  t h e  broad 
d e f i n i t i o n  of ' 'customer" i n v o l v e s  t h e  r i g h t  of  an is- 
s u i n g  bank t o  reimbursement and a p p a r e n t l y  e n t i t l e s  
L h c  i s s u i n g  bank t o  reimbursement b o t h  from t h e  bank 
which reques ted  t h e  i s s u a n c e  of c r e d i t  and from t h e  
u l t i m a t e  cus tomer .  

The Uniform Customs and P r a c t i c e  is  n o t  c l e a r  on 
t h e  m a t t e r  of t h e  r e s p o n s i b i l i t y  o f  a  bank which makes 
p r o v i s i o n s  w i t h  a n o t h e r  bank t o  i s s u e  a l e t t e r  of c r e -  
d i t  f o r  i ts customer.  The a c t u a l  custom o f  New York 
banks is  f o r  t h e  i s s u e r  f i r s t  t o  seek  reimbursement 
from t h e  buyer  and from t h e  b u y e r ' s  bank o n l y  i n  c a s e  
o f  d e f a u l t  of  t h e  b u y e r .  

The d e f i n i t i o n  o f  "customer" under  A r t i c l e  5  i s  
t o  b e  d i s t i n g u i s h e d  from t h e  meaning i n  A r t i c l e  4  a s  
de f ined  by s e c t i o n  4-104 (1) ( e )  . 

The o t h e r  d e f i n i t i o n s  o f  t h i s  s e c t i o n  w i l l  b e  
rioted where a p p r o p r i a t e  i n  t h e  c o n t e x t  of  t h e  sec- 
t i o n s  i n  which t h e y  a r e  used.  

U . C  .C. Sec .  5-104. Exp lana to ry  Notes .  

Th i s  s e c t i o n  p r o v i d e s  t h a t  no p a r t i c u l a r  form o r  
phras ing  i s  r e q u i r e d  f o r  a  l e t t e r  o f  c r e d i t ,  excep t  
t h a t  a  "c lean  c r e d i t "  must consp icuous ly  s t a t e  t h a t  
it is  a l e t t e r  of  c r e d i t  o r  m u s t  be consp icuous ly  s o  
e n t i t l e d .  A l e t t e r  05 c r e d i t  must b e  i n  w r i t i n g  and 
s i g n e d  by t h e  i s s u e r ;  t h e s e  r equ i rements ,  which can 



b e  s a i d  t o  c o n s t i t u t e  a  S t a t u t e  o f  Frauds  of a  l i m i t -  
ed c h a r a c t e r ,  app ly  a l s o  t o  a c o n f i r m a t i o n  o r  a  modi- 
f i c a t i o n  of a  c r e d i t  o r  c o n f i r m a t i o n .  A t e l eg ram 

s a t i s f i e s  t h e s e  r equ i rements  i f  it i d e n t i f i e s  i t s  
sender  by an a u t h o r i z e d  a u t h e n t i c a t i o n  which may be 
i n  Code. 

U.C.C. S e c .  5-105. Exp lana to ry  Notes.  

T h i s  s e c t i o n  e l i m i n a t e s  any q u e s t i o n  of whether 
c o n s i d e r a t i o n  i s  necessa ry  f o r  a l e t t e r  of c r e d i t .  
The r u l e  i s ' c o n s i s t e n t  w i t h  t h e  r e s u l t s  of c a s e  law 
which have  g e n e r a l l y  reached t h e  same c o n c l u s i o n  un- 
d e r  a  number of d i f f e r e n t  t h e o r i e s ,  such a s  a  ho ld ing  
t h a t  c o n s i d e r a t i o n  may move from e i t h e r  t h e  customer 
o r  t h e  b e n e f i c i a r y  ( E v a n s v i l l e  Nat .  Bank V .  Kaufmann, 
93 N.Y. 273,  2 7 9  (1883) )  o r  e s t o p p e l  (Johannessen V .  
Munroe, 158 N.Y.  641,  53 N.E.  535 ( 1 8 9 9 ) ) .  

U.C.C.  Sec .  5-106. Explanatory  Notes.  

The i s s u e r  of a  l e t t e r  of c r e d i t  i s  bound by i t s  
engagement from t h e  t i m e  t h e  c r e d i t  i s  e s t a b l i s h e d .  
The r u l e  of  t h i s  s e c t i o n  p r o v i d e s  t h a t  a  c r e d i t  i s  
e s t a b l i s h e d  between t h e  i s s u e r  and t h e  customer a s  
soon a s  t h e  l e t t e r  i s  t o  t h e  customer o r  a s  soon 
a s  t h e  l e t t e r  or an a u t h o r i z e d  w r i t t e n  a d v i c e  of i ts 
i s s u a n c e  is  sent t o  t h e  b e n e f i c i a r y .  The r u l e  f u r t h e r  
p r o v i d e s  t h a t  a c r e d i t  is e s t a b l i s h e d  between t h e  is- 
s u e r  and t h e  b e n e f i c i a r y  a s  soon a s  t h e  b e n e f i c i a r y  
r e c e i v e s  t h e  l e t t e r  o f  c r e d i t  o r  an a u t h o r i z e d  w r i t -  
t e n  adv ice  of i t s  i s s u a n c e .  

The l e a d i n g  c a s e  on t h e  q u e s t i o n  of  when a  c r e -  
d i t  i s  e s t a b l i s h e d  h o l d s  t h a t  ma i l ing  r a t h e r  t h a n  r e -  
c e i p t  i s  t h e  d e t e r m i n a t i v e  moment ( B r i l  v .  Suomen 
P a n m i  F i n l a n d s  Bank, 199 Misc. 11, 22,  97 N . Y . S .  2d 
2 2  ( 1 9 5 0 ) ) .  

The r i g h t s  of m o d i f i c a t i o n  o r  r e v o c a t i o n  of a 
c r e d i t  depend on whether  it i s  c l a s s i f i e d  a s  revo- 
c a b l e  o r  i r r e v o c a b l e ,  b u t  t h e  code  f a i l s  t o  p rov ide  
g u i d e l i n e s  o r  presumpt ions  i n  making t h i s  determina- 
t i o n .  E x i s t i n g  law p r e s e n t s  a c o n f i i c t .  The Uniform 
Customs and P r a c t i c e  c o n t a i n s  a  presumpt ion o f  revo- 
c a b i l i t y  whi le  New York c a s e  law h o l d s  t h a t  t h e r e  i s  



a  presumption o f  i r r e v o c a b i l i t y .  E r n e s t o  Foq l ino  & 
Co. v.  Webster ,  217 App. Div .  2 8 2 ,  216 N.Y.S. 2 2 5 ,  
modif ied  244 N . Y .  516,  155 N . E .  8 7 8  ( 1 9 2 6 ) ;  L a u d i s i  
v .  American Exchange Nat. Bank, 239 N . Y .  234, 146 
N . E .  347 (1924) .  

The s i g n i f i c a n c e  of a  r e v o c a b l e  l e t t e r  o f  c r e d i t  
i s  t h e  o b l i g a t i o n  i t  imposes upon t h e  i s s u e r  t o  i n -  
nocent  t h i r d  p a r t i e s  who have  n e g o t i a t e d  o r  honored 
d r a f t s  drawn under a  c r e d i t  b e f o r e  r e c e i v i n g  n o t i c e  
o f  i t s  r e v o c a t i o n  o r  m o d i f i c a t i o n .  The o b l i g a t i o n  i s  
n o t  unduly  burdensome f o r  under s e c t i o n  5-114 (3 )  o f  
t h e  Code t h e  customer h a s  a  g e n e r a l  d u t y  t o  r e imburse  
t h e  i s s u e r ,  and t h i s  d u t y  is  made e x p l i c i t  i n  s e c t i o n  
5-106. Although innocen t  t h i r d  p a r t i e s  who have  ne- 
g o t i a t e d  o r  honored d r a f t s  drawn under a  r e v o c a b l e  
c r e d i t  b e f o r e  r e c e i v i n g  n o t i c e  o f  i t s  r e v o c a t i o n  o r  
m o d i f i c a t i o n  a r e  p r o t e c t e d ,  t h e  Code c u r i o u s l y  omi ts  
s p e l l i n g  o u t  comparable p r o t e c t i o n  i n  t h e  c a s e  of an 
i r r e v o c a b l e  c r e d i t .  

U . C . C .  Sec .  5-107. Exp lana to ry  Notes .  

The o b l i g a t i o n  o f  an a d v i s i n g  bank ,  d e f i n e d  i n  
s e c t i o n  5-103 ( e )  a s  a  bank which g i v e s  n o t i f i c a t i o n  
o f  t h e  i s s u a n c e  of a  c r e d i t  by a n o t h e r  bank,  i s  t o  
t r a n s m i t  a c c u r a t e l y ,  b u t  it does  n o t  i n c l u d e  a  d u t y  
t o  honor d r a f t s  drawn o r  demands f o r  payment made un- 
d e r  t h e  c r e d i t .  D e c i s i o n a l  law would seem t o  b e  i n  
accord  w i t h  t h e  r u l e  t h a t  an a d v i s i n g  bank which i n -  
a c c u r a t e l y  s t a t e s  t h e  t e rms  o f  t h e  c r e d i t  i s  l L a b l e  
t o  t h e  b e n e f i c i a r y .  Murray O i l  P r o d u c t s  Co. v.  Poons 
Co., 190 M i s c .  110,  74 N.Y.S. 2d 814 (1947) .  - 

I f  t h e  a d v i c e  i s  n o t  a c c u r a t e l y  t r a n s m i t t e d  b y  
an a d v i s i n g  bank ,  t h e  i s s u e r  i s  bound o n l y  by  t h e  
o r i g i n a l  te rms o f  t h e  c r e d i t .  

The o b l i g a t i o n  and r i g h t  o f  a  conf i rming  bank,  
d e f i n e d  i n  s e c t i o n  5-103 ( f )  a s  a  bank which engages  
e i t h e r  t h a t  it w i l l  honor a  c r e d i t  a l r e a d y  i s s u e d  o r  
t h a t  such  a  c r e d i t  w i l l  b e  honored by t h e  i s s u e r  o r  a  
t h i r d  bank,  a r e ,  t o  t h e  e x t e n t  o f  t h e  c o n f i r m a t i o n ,  
t h o s e  o f  an i s s u e r .  A b e n e f i c i a r y  who h a s  r e c e i v e d  a  
conf i rmed c r e d i t ,  c o n s e q u e n t l y ,  i s  e n t i t l e d  t o  t h e  
independent  engagements o f  bo th  t h e  i s s u e r  and t h e  
conf i rming  bank,  i n c l u d i n g  t h e  r i g h t  o f  reimbursement .  

The p r o v i s i o n  which p l a c e s  t h e  r i s k  of accuracy  
o f  t r a n s m i s s i o n  and t r a n s l a t i o n  of messages r e l a t i n g  
t o  a  c r e d i t  on t h e  cus tomer ,  r a t h e r  t h a n  on t h e  i s -  
s u e r ,  i s  a  c o d i f i c a t i o n  o f  e x i s t i n g  p r a c t i c e .  



U.C .C.  Sec.  5-108. Exp lana to ry  Notes. 

Th i s  s e c t i o n  of  t h e  Code p r o v i d e s  r u l e s  a p p l i -  
c a b l e  t o  n o t a t i o n  c r e d i t s ,  an  a r e a  of  l e t t e r s  o f  c r e -  
d i t  i n  which p r a c t i c e  h a s  been v a r i e d  and i n  which 
t h e r e  h a s  been no c a s e  law d i r e c t l y  i n  p o i n t .  Much 
of  t h e  confus ion h a s  r e s u l t e d  from a  f a i l u r e  t o  d i s -  
t i n g u i s h  between two t y p e s  of  c r e d i t :  a )  n o t a t i o n  
c r e d i t  and b f  c r e d i t  n o t  r e q u i r i n g  n o t a t i o n .  

The g e n e r a l  problem i s  one of  i d e n t i f y i n g  t h e  
d r a f t s  which t h e  i s s u e r  i s  o b l i g a t e d  t o  pay under  a  
l e t t e r  of c r e d i t  engagement and c o n s e q u e n t i a l l y  codi -  
f y i n g  t h e  r i g h t s  and d u t i e s  o f  t h e  i s s u e r  and t h e  
h o l d e r s  of t h e  d r a f t s .  S e c t i o n  5-110 of  t h e  Code pro-  
v i d e s  t h a t  a  c r e d i t  may b e  ussed  i n  p o r t i o n s ;  t h u s  a  
b e n e f i c i a r y  may draw s e v e r a l  d r a f t s  under a s i n g l e  
c r e d i t .  Even i n  t h e  c a s e  of a  c r e d i t  t h a t  i s  n o t  
a v a i l a b l e  i n  p o r t i o n s ,  t h e  b e n e f i c i a r y  may draw sev- 
e r a l  d r a f t s  on t h e  i s s u e r ,  some o r  a l l  of which may 
o r  may no t  comply wi th  t h e  l e t t e r  of c r e d i t .  

A c r e d i t  which s p e c i f i e s  t h a t  i t  i s  a  n o t a t i o n  
c r e d i t  must b e  no ted  a p p r o p r i a t e l y  b y  each p u r c h a s e r  
of  a  d r a f t  s o  a s  t o  r e l a t e  t h e  d r a f t  t o  t h e  c r e d i t .  
Such n o t a t i o n  is  made a c o n d i t i o n  t o  t h e  i s s u e r ' s  ob- 
l i g a t i o n  t o  honor immediately t h e  d r a f t .  The no ta -  
t i o n  requirement i s  most u s e f u l  where t h e  c r e d i t  i s  
in tended  f o r  rov ing  u s e .  

I n  t h e  c a s e  of  a  c r e d i t  which does  n o t  r e q u i r e  
n o t a t i o n ,  t h e  i s s u e r  is  p r o t e c t e d  i n  r e g a r d  t o  any 
d r a f t s  which he  honors i n  good f a i t h  i n  t h e  o r d e r  i n  
which t h e y  a r e  p r e s e n t e d .  The r i g h t s  of  s u c c e s s i v e  
good f a i t h  p u r c h a s e r s  o f  d r a f t s  under  such a  c r e d i t  
a r e  r e g u l a t e d  a s  wi th  d r a f t s  i n  a  set under s e c t i o n  
3-801 of  t h e  Code. 

U .C .C .  Sec. 5-109. Exp lana to ry  Notes .  

This  s e c t i o n  r e s t a t e s  t h e  s e t t l e d  p r i n c i p l e  of  
l e t t e r  of c r e d i t  f i n a n c i n g  t h a t  t h e  i s s u e r  i s  n o t  
r e s p o n s i b l e  f o r  t h e  performance of  t h e  u n d e r l y i n g  
s a l e s  c o n t r a c t ;  t h e  u s u a l  unders t and ing  t h a t  t h e  pri-  
mary o b l i g a t i o n  of an i s s u e r  is t o  examine documents 
wi th  normal banking c a r e  t o  de termine  whether o r  n o t  
on t h e i r  f a c e  t h e y  appear  t o  comply wi th  t h e  t e rms  
of  t h e  c r e d i t ;  and t h e  g e n e r a l  o b l i g a t i o n s  under t h e  
Code ( s e c t i o n s  1-203 and 1-205) o f  good f a i t h  and ob- 
s e r v a t i o n  of  c o u r s e  of d e a l i n g  o r  usage  of  t r a d e ,  ( i n  
t h i s  c a s e ,  g e n e r a l  banking usage)  excep t  t h a t  a  non- 
Sank i s s u e r  i s  n o t  bound by unknown bank ins  u s a g e s .  



U.C.C. see. 9-110. Explanatory Notes. 

The rule of this section prohibits a person who 
presents documentary drafts under a letter of credit 
from reserving a claim to the documents after honor. 
A typical situation in which the rule applies would 
involve a seller-beneficiary who has overshipped, at- 
tempts to collect the amount available under the cre- 
dit, and expects to secure a claim against the buyer- 
customer for the excess by retaining a lien on the 
documents which control the goods. Although the is- 
suer's duty to honor a draft is governed by the terns 
of the letter of credit, the seller-beneficiary can 
protect himself by an agreement with the buyer- 
customer in the underlying contract; then failure to 
provide a sufficient letter of credit may be treated 
as a breach of that contract. 

U.C.C. Sec. 5-111. Explanatory Notes. 

A distinction is made between warranties of a 
beneficiary and those of intermediary parties. A 
beneficiary, by transferring or presenting a documen- 
tary draft or demand for payment, warrants to all in- 
terested parties that the necessary conditions of the 
credit have been complied with. This obligation in- 
cludes a warranty of genuineness of documents, which 
stems from decisional law under the tort or quasi- 
contract theory that one who causes or participates 
in the issuance of false or fraudulent documents is 
liable to any party who suffers injury in reliance on 
them. The rule of this section which is based on 
warranty makes liable an innocent beneficiary who 
through inadvertence or mistake has failed to satisfy 
the necessary conditions of the credit. 

The limited warranties given by the negotiating, 
advising, confirming, collecting, or issulng bank do 
not include a warranty of genuineness of documents. 
This codifies the existing law to the effect that the 
handling of documents in a commercial credlt trans- 
action does not involve any warranty of genuineness. 

U .C.C. Sec. 5-112. Explanatory Notes. 

A bank which is presented with a documentary 
draft or demand for payment under a letter of credit 
is given until the close of the third banking day 



following receipt of the documents to honor. Honor 
may be further postponed if the presenter consents to 
the deferment. To the extent that an issuer of a 
letter of credit has an obligation to examine docu- 
ments with care, as required under section 5-109 of 
the Code, a longer period of time may be necessary 
for the inspection than the time allowed for accept- 
ance of ordinary drafts under section 3-506 of the 
Code (until the close of the next business day fol- 
lowing presentment). 

It is clear that a "clean credit", i.e., a cre- 
dit not conditioned on the presentation of documents 
is not subject to the three-day rule but that drafts 
drawn under a "clean credit" must be processed in ac- 
cord with the general rule of section 3-506. 

Failure to honor within the specified time con- 
stitutes dishonor of the draft or demand and of the 
credit. 

The optional clause pertaining to conditional 
payment is in response to a situation incident to 
currency restrictions of certain nations under which 
payment is required before there is an opportunity to 
examine documents. Payment under these circumstances 
is recognized as conditional and may be reversed by 
subsequent timely discovery of defects in the docu- 
ments. Eight adopting states have incorporated the 
optional clause, and ten have omitted it. 

U.C.C. Sec. 5-113. Explanatory Notes. 

A bank seeking to induce payment, acceptance, 
negotiation or reimbursement under a credit in a case 
where the documents do not conform to the terms of 
the credit may execute an indemnity without being con- 
sidered to have engaged in an ultra vires act. The 
Code leaves moot the question of whether or not an is- 
suer is under any obligation to accept an indemnity in 
Lieu of strict com~liance with the terms of the credit. 

& 

The holding of Dixon, Irmaos & CIA v. Chase National 
Bank, 144 F. 2d 759 (2d Cir. 1944), cert. den., 324 
U . S .  850 (1944) ; Backus and Harfield, Custom and Let- 
ters of Credit: The Dixon Irmaos Case, 52 Col. L. 
Rev. 589 (1952). that the issuins bank is required to . , 
pay upon presentation of imperfect documents *if the 
presenting bank writes a letter of indemnity to cover 
the imperfection, is neither accepted nor rejected by 
this section of the Code. The obligation of the is- 
suer to honor in such a situation is deternined by 
construing the terms of the credit and  usage. 



U.C.C.  Sec.  5-114. Exp lana to ry  Notes .  

An under ly ing p r i n c i p l e  of  let ter  of c r e d i t  f i -  
nancing,  t h a t  t h e  l e t t e r  of c r e d i t  agreement i s  inde- 
pendent  of  t h e  s a l e s  c o n t r a c t ,  i s  r e s t a t e d .  The pro-  
v i s i o n  p r o h i b i t i n g  a  requi rement  t h a t  a l l  documents 
must be s a t i s f a c t o r y  t o  t h e  i s s u e r  b e f o r e  a d u t y  t o  
honor a r i s e s  is  s u b s t a n t i a l l y  subver ted  by t h e  f u r t h e r  
p r o v i s i o n  t h a t  p e r m i t s  an i s s u e r  t o  de termine  i n  i t s  
own d i s c r e t i o n  whether  o r  n o t  s p e c i f i e d  documents a r e  
s a t i s f a c t o r y .  

The d u t y  o f  an i s s u e r  t o  honor i n  t h e  e a s e  of  
forged o r  f r a u d u l e n t  documents v a r i e s  according t o  
t h e  s t a t u s  o f  t h e  p a r t y  p r e s e n t i n g  a d r a f t  o r  demand 
f o r  payment. I f  t h e  presentment  i s  made by a  n e g o t i -  
a t i n g  bank o r  o t h e r  i n t e r m e d i a r y  p a r t y  which can  qua l -  
i f y  a s  a h o l d e r  i n  due c o u r s e ,  t h e  i s s u e r  must honor 
it. I n  o t h e r  c a s e s ,  e . g .  presentment  by a  b e n e f i c i a r y ,  
t h e  i s s u e r  has  an o p t i o n  t o  honor o r  s e t  up a  d e f e n s e  
of f r a u d  o r  f o r g e r y .  I f  t h e  i s s u e r  i n  good f a i t h  hon- 
o r s  forged documents p r e s e n t e d  by a  b e n e f i c i a r y ,  it i s  
e n t i t l e d  t o  reimbursement from t h e  cus tomer .  Th i s  sec -  
t i o n  of  t h e  Code p l a c e s  t h e  r i s k s  o f  bad f a i t h  a c t i o n  
of t h e  b e n e f i c i a r y  o r  of  f r a u d  i n  t h e  t r a n s a c t i o n  on 
t h e  customer r a t h e r  t h a n  on i n n o c e n t  t h i r d  p a r t i e s  o r  
t h e  i s s u e r .  The cus tomer ,  i n  t h e  c a s e  of  honor ,  o r  a  
p a r t y  who h a s  p a r t e d  w i t h  v a l u e ,  i n  t h e  c a s e  of d i s -  
honor ,  may recover  a g a i n s t  t h e  b e n e f i c i a r y  e i t h e r  b y  
v i r t u e  of  t h e  under ly ing  c o n t r a c t  o r  under s e c t i o n  
5-111 (1) o f  t h e  Code p e r t a i n i n g  t o  w a r r a n t i e s .  

The o p t i o n a l  s u b s e c t i o n s  (4) and (5)  r e f e r  t o  t h e  
s i t u a t i o n  d i s c u s s e d  i n  connec t ion  w i t h  s e c t i o n  5-112. 
The s t a t e s  which have r e j e c t e d  t h e  o p t i o n a l  p r o v i s i o n s  
have i n d i c a t e d  t h a t  t h e r e  i s  l i t t l e  need f o r  c o d i f y i n g  
r u l e s  t o  app ly  t o  a s i t u a t i o n  which i s  s p e c i a l  and 
seldom a r i s e s .  S t a t e s  which have adopted  t h e  o p t i o n a l  
p r o v i s i o n s  d i d  s o  on t h e  b a s i s  t h a t  a l though  t h e  s i t u -  
a t i o n  might seldom a r i s e ,  it i s  j u s t  a s  w e l l  t o  i n -  
c l u d e  a  s o l u t i o n .  

U.C.C. Sec. 5-115. Exp lana to ry  Notes.  

This  s e c t i o n  c o d i f i e s  d e c i s i o n a l  law t o  t h e  e f -  
f e c t  t h a t  t h e  b e n e f i c i a r y ' s  measure o f  damages f o r  
wrongful d ishonor  is  t h e  same a s  a  s e l l e r ' s  damages 
upon a  b u y e r ' s  breach of cont ra .c t .  



Although s u b s e c t i o n  (1) imposes no s p e c i f i c  d u t y  
on an aggr ieved p a r t y  t o  m i t i g a t e  damages, s u b s e c t i o n  
( 2 )  i n c o r p o r a t e s  by r e f e r e n c e  s e c t i o n  2-610 under which 
~ i t i g a t i o n  seems t o  be r e q u i r e d .  

~t i s  s e l f - e v i d e n t  t h a t  t h e  r u l e s  governing i m -  
p roper  d ishonor  and a n t i c i p a t o r y  r e p u d i a t i o n  apply  
o n l y  t o  i r r e v o c a b l e  l e t t e r s  of  c r e d i t  s i n c e  revocab le  
c r e d i t s  may be modif ied  o r  revoked wi thou t  n o t i c e  t o  
b e n e f i c i a r y  o r  customer.  R i g h t s  of innocen t  t h i r d  
p a r t i e s  i n  such c a s e s  a r e  governed b y  s e c t i o n  5-106 
( 4 ) .  

U . C . C .  s e c .  5-116. Exp lana to ry  Notes.  

Although t h e  Code p e r m i t s  assignment o r  t r a n s f e r  
of t h e  r i y h t  t o  draw under  a  l e t t e r  of c r e d i t  o n l y  
when t h e  c r e d l t  e x p r e s s l y  s o  p r o v i d e s ,  t h e  p roceeds  
of a  l e t t e r  of  c r e d l t  can  always b e  as s igned .  The 
f i r s t  p a r t  of t h i s  r u l e  i s  b a s e d  on t h e  t h e o r y  of  
c a s e  law which r e c o g n i z e s  t h a t  when a  customer c a u s e s  
a  bank t o  i s s u e  a  i e t t e r  of c r e d i t  i n  f a v o r  of a  named 
b e n e f i c i a r y ,  he  may con templa te  performance by t h a t  
b e n e f i c i a r y  a l o n e ,  and such an e x p e c t a t i o n  would b e  
d e f e a t e d  i f  t h e  b e n e f i c i a r y  were p e r m i t t e d  t o  a s s i g n  
t h e  b e n e f i t s  of  t h e  c r e d i t  i n d i s c r i m i n a t e l y .  

On t h e  o t h e r  hand,  t h e  ass ignment  of t h e  p roceeds  
of  t h e  l e t t e r  of  c r e d i t  does  n o t  d e f e a t  t h e  c u s t o m e r ' s  
p r o t e c t i o n  and e x p e c t a t i o n s .  I n  such a  s i t u a t i o n  t h e  
p a r t y  l e a s t  p r o t e c t e d  i s  t h e  a s s i g n e e .  I n  t h e  u s u a l  
c a s e  he  i s  a  manufacturer  o r  s u p p l i e r  whose perform- 
ance e n a b l e s  h i s  a s s i g n o r  ( t h e  o r i g i n a l  b e n e f i c i a r y )  
t o  complete h i s  performance o f  t h e  under ly ing  c o n t r a c t  
t o  t h e  l e t t e r  of  c r e d i t .  The a s s i g n e e  needs  as su rance  
t h a t  t h e  a s s i g n o r  w i l l  pay  him, and t h e  ass ignment  of 
t h e  p roceeds  of t h e  c r e d i t  i s  t h e  method of  f u r n i s h i n g  
t h i s  a s su rance .  The a s s i g n e e  must then  promptly n o t i f y  
t h e  i s s u e r  o f  t h e  ass ignment ,  b u t  h i s  r i g h t  t o  t h e  
p roceeds  w i l l  depend on t h e  a s s i g n o r ' s  performance,  
and he  has  no guaran tee  t h a t  t h e  a s s i g n o r  h a s  n o t  made 
a  p r i o r  assignment.  A more s o p h i s t i c a t e d  f i n a n c i n g  
dev ice  than  t h e  a s s i ~ n m e n t  of p r o c e e d s ,  known a s  t h e  
"back-to-back c r e d i t " ,  a f f o r d s  t h e  a s s i g n e e  g r e a t e r  
p r o t e c t i o n  and i s  p e r m i s s i b l e  under  t h e  Code. I t  i s  
d i s c u s s e d  i n  K a r f i e l d ,  Secondary U s e s  of Commercial 
C r e d i t s ,  44 Col. L .  Rev. 899, 908 (1944) .  

h J e r e  t h e  r i g h t  t o  draw under  a  l e t t e r  of  c r e d i t  
i s  a s s i g n a b l e  under s u b s e c t i o n  (1) of t h i s  s e c t i o n ,  a  
q u e s t i o n  a r i s e s  a s  t o  how many t imes  it may b e  as -  
s igned .  The Code is  s i l e n t  on t h i s  m a t t e r ,  b u t  e x i s t -  
i n s  p r a c t i c e  l i m i t s  t h e  r i g h t  t o  one t r a n s f e r .  



U.C.C.  Sec. 5-117. Explanatory  Notes.  

The p r e f e r e n c e s  e s t a b l i s h e d  by t h e  Code i n  t h e  
e v e n t  of inso lvency  of an i s s u e r  o r  a n  adv i s ing  o r  
confirming bank o r  a  bank which h a s  procured a  c r e d l t  
f o r  a  customer a r e  probablv  i n a p p l i c a b l e  t o  n a t i o n a l  
banks under t h e  d e c i s i o n  i n  ~ e n n i n q s  v .  United S t a t e s  
F i d e l i t y  & Guaranty Co., 294 U.S. 216 (1935). 

A customer i s  g iven  a  p r e f e r e n c e  on inso lvency  
of t h e  i s s u e r  over d e p o s i t o r s  o r  g e n e r a l  c r e d i t o r s  t o  
t h e  e x t e n t  o f  any funds o r  c o l l a t e r a l  tu rned  over  be- 
f o r e  o r  a f t e r  inso lvency  a s  indemni ty  o r  f o r  t h e  pur-  
pose of  paying d r a f t s  under a  l e t t e r  of c r e d i t ;  a  
b e n e f i c i a r y  i s  g iven  a  p r e f e r e n c e  on insolvency of an 
i s s u e r  or  conf i rming bank over d e p o s i t o r s  o r  g e n e r a l  
c r e d i t o r s  t o  t h e  e x t e n t  of  any funds o r  c o l l a t e r a l  
tu rned  over b e f o r e  o r  a f t e r  inso lvency  t o  cover  pay- 
ments under t h e  c r e d i t ;  an i n t e r m e d i a r y  i s  given t h e  
same p r e f e r e n c e  a s  a  b e n e f i c i a r y  on insolvency of t h e  
i s s u e r .  

The p r e f e r e n c e s  a r e  made t o  app ly  on ly  t o  docu- 
mentary c r e d i t s  and not  t o  " c l e a n  c r e d i t s "  and a r e  
based on t h e  t h e o r y  t h a t  t h e  n a t u r e  o f  l e t t e r s  o f  
c r e d i t  i s  e s s e n t i a l l y  a  dev ice  t o  f a c i l i t a t e  t h e  move- 
ment o f  goods. 

V a r i a t i o n s  from O f f i c i a l  Text 

The s o l e  s u b s t a n t i a l  v a r i a t i o n  t o  A r t i c l e  5  b y  
any adopt ing S t a t e  i s  t h e  New York amendment t o  sec- 
t i o n  5-102: 

S e c t i o n  5-102. Scope. 

(1) Unless a  l e t t e r  o f  c r e d i t  o r  a  c r e d i t  i s  by 
i t s  terms o r  b y  agreement o r  b y  custom sub- 
j e c t  i n  whole o r  i n  p a r t  t o  t h e  Uniform 
Customs and P r a c t i c e  f o r  Commercial Docu- 
mentary C r e d i t s  f i x e d  b y  t h e  T h i r t e e n t h  o r  
by any subsequent  Congress o f  t h e  I n t e r -  
n a t i o n a l  Chamber of  Cowmerce, t h i s  [Th i s ]  
A r t i c l e  a p p l i e s  . . . 

The New York amendment i s  d i s c u s s e d  i n  Penney, 
N e w  York R e v i s i t s  t h e  Code: Some V a r i a t i o n s  i n  t h e  
New York Enactment of t h e  Unifcrm Commercial code,  
62 Colum. L .  Rev. 1004 (1962) i n  which it i s  p o i n t e d  
o u t  t h a t  t h e  two compi la t ions  o v e r l a p  only  i n  p a r t ,  
t h a t  t h e r e  a r e  c o n f l i c t i n g  p r o v i s i o n s  with r e s p e c t  



t o  only two ma t t e r s ,  and t h a t  t h e  Code permits p a r t i e s  
wide l a t i t u d e  t o  c o n t r a c t  themselves out  of A r t i c l e  5 .  

The New York amendment w i l l  probably be sub jec t  
t o  f u t u r e  c l a r i f i c a t i o n  a s  t o  when the  Uniform 
Customs apply and t h e  a p p l i c a b i l i t y  of A r t i c l e  5 when 
i t s  provis ions  a r e  not  i n  c o n f l i c t  with t h e  Uniform 
Customs. Therefore,  it would appear t o  be  inadvisable  
f o r  o the r  j u r i s d i c t i o n s  t o  fol low the  New York v a r i -  
a t i o n  u n t i l  t h e  matter  is  f i n a l l y  considered i n  f u l l  
e s p e c i a l l y  i n  t h e  l i g h t  of p o t e n t i a l  i n t r i c a t e  con- 
f l i c t  of laws ques t ions .  





ARTICLE 6 

BULK TRANSFERS 

The Bulk S a l e s  Law of  Pennsy lvan ia ,  p r i o r  t o  
1953 when t h e  Uniform Commercial Code was f i r s t  en-  
a c t e d ,  f u r n i s h e d  t h e  model f o r  H a w a i i ' s  l e g i s l a t i o n  
i n  t h i s  f i e l d .  Chap te r  200, Revised  Laws of  Hawaii 
1955, as amended rs e n t i t l e d ,  S a l e  of Merchandise i n  
Bulk. Following t h e  example of  Lou i s i ana  i n  1894,  a l -  
most a l l  o f  t h e  o t h e r  s t a t e s  c u r r e n t l y  have such a  law 
a l though t h e r e  is  l i t t l e  u n i f o r m i t y  of  p r o v i s i o n s .  

The purpose of  a u l k  S a l e s  s t a t u t e s  i s  t o  r e q u i r e  
t h a t  n o t i c e  b e  g i v e n  t o  t h e  s e l l e r ' s  c r e d i t o r s  o f  t h e  
impending t r a n s f e r .  T h i s  h e l p s  p r e v e n t  two common 
forms of  commercial f r a u d ,  namely: 

(1)  The c a s e  of t h e  merchant s e l l i n g  t o  a  
f r i e n d  a t  a  low p r i c e  and pay ing  h i s  c r e d i t o r s  less 
than  h e  owes wi th  t h e  i n t e n t  o f  coming back i n t o  t h e  
b u s i n e s s  a t  some f u t u r e  d a t e .  

( 2 )  Where t h e  merchant se l l s  h i s  b u s i n e s s ,  
p o c k e t s  t h e  proceeds  and d e p a r t s .  T h i s  is t h e  most 
common. 

The s t a t u t e s  are o f  t h r e e  t ~ y p e s :  t h e  f i r s t ,  
such a s  t h e  New York s t a t u t e ,  r e q u i r i n g  n o t i c e  t o  
c r e d i t o r s ;  t h e  second,  such a s  Kentucky, r e q u i r i n g ,  
i n  a d d i t i o n  t o  n o t i c e ,  t h a t  t h e  buyer  make c e r t a i n  
t h a t  t h e  proceeds  of  t h e  s a l e  be a p p l i e d  t o  t h e  d e b t s ;  
and t h e  t h i r d ,  such a s  t h e  C a l i f o r n i a  s t a t u t e ,  which 
uses  a  p u b l i c  r e c o r d  a s  a  means of  n o t i f y i n g  c r e d i t o r s  
of t h e  impending s a l e .  Hawaii p r e s e n t l y  r e q u i r e s  bo th  
n o t i c e  t o  c r e d i t o r s  and p u b l i c  r e c o r d a t i o n  of t h e  s a l e .  

T h i s  p o r t i o n  of t h e  r e p o r t  d e a l s  w i t h  A r t i c l e  6 ,  
Bulk T r a n s f e r s ,  o f  t h e  Uniform Commercial Code. Th i s  
A r t i c l e ,  i f  adopted i n  Hawaii ,  would r e p l a c e  o u r  p r e -  
s e n t  Bulk S a l e s  Law. Such adop t ion  would r e s u l t  i n  
s e v e r a l  changes i n  t h e  Hawaii law, b u t  none would be 
s e r i o u s  u n l e s s  s e c t i o n  6-106 were adopted a long  w i t h  
t h e  Code. 

S e c t i o n  6-106 of t h e  U . C . C .  p r o v i d e s  t h a t  t h e  
purchase r  o f  goods i n  b u l k  must s e e  t h a t  t h e  p roceeds  
of  t h e  s a l e  a r e  a p p l i e d ,  s o  f a r  a s  n e c e s s a r y ,  t o  pay 
any d e b t s  o f  t h e  s e l l e r .  However, t h e  Code i s  de-  
s igned  s o  t h a t  i t  i s  p o s s i b l e  f o r  a  s t a t e  t o  adopt  
A r t i c l e  6 wi thou t  adop t ing  s e c t i o n  6-106 t h e r e o f .  



Other innovations inc lude  an expansion of cover- 
age by t h e  inc lus ion  of p rov i s ions  f o r  auct ion s a l e s  
i n  s e c t i o n  6-108, t h e  provis ion  f o r  a  d i f f e r e n t  s t a t -  
u t e  of l i m i t a t i o n s  i n  s ec t ion  6-111, and t h e  expan- 
s ion  of t h e  c l a s s  of p ro tec ted  c r e d i t o r s  i n  s e c t i o n  
6-109. The a r t i c l e  a l s o  c l a r i f i e s  and s i m p l i f i e s  t he  
procedural  s teps  i n  t he  p repa ra t ion  of the  schedule,  
i n  t h e  content  of t h e  no t i ce  t o  c r e d i t o r s ,  and o ther -  
wise,  necessary t o  be followed i f  c i v i l  l i a b i l i t y  i s  
t o  be avoided. 

The ch ie f  ob jec t ions  t o  such a  law a r e  de lay  and 
red t ape  which impede l e g i t i m a t e  t r a n s a c t i o n s ,  and 
t h e  p o s s i b i l i t y  of a t r a p  f o r  t h e  unwary buyer.  No 
~ a w a i i  case  law has been found on i t s  Sa le s  of 
Merchandise i n  Bulk Act. 

ARTICLE 6 

BULK TRANSFERS 

Shor t  T i t l e  
"Bulk Transfer" ;  Transfers  of Equipment; 
Enterpr i ses  Subject  t o  This A r t i c l e ;  Bulk 
Transfers  Subject  t o  This A r t i c l e  

Transfers  Excepted From This A r t i c l e  
Schedule of Proper ty ,  L i s t  of Cred i to r s  
Notice t o  Cred i to r s  
Application of t h e  Proceeds 
The Notice 
Auction S a l e s ;  "Auctioneer" 
What Credi tors  Pro tec ted  
Subsequent Transfers  
Limitation of Actions and Levies 

U.C.C. Sec. 6-101. Explanatory Notes. 

Self-explanatory.  



U.C.C. Sec .  6-102. Exp lana to ry  Notes.  

S e c t i o n  6-102 d e f i n e s  t h e  Kinds o f  b u s i n e s s e s  
and t r a n s a c t i o n s  covered  by t h i s  Ar t i c l e .  There is 
no bu lk  t r a n s f e r  u n l e s s  (1) t h e r e  i s  a  t r a n s f e r  o u t  
o f  t h e  o r d i n a r y  c o u r s e  of t r a d e ;  ( 2 )  of  a  s u f f i c i e n t  
amount of c e r t a i n  k i n d s  o f  p r o p e r t y ;  (3 )  by a  t r a n s -  
f e r o r  engaged i n  a  p a r t i c u l a r  k i n d  o f  b u s i n e s s .  

S u b s e c t i o n  6-102 (1) u s e s  t h e  t e r m  "major p a r t "  
i n  d e f i n i n g  t h e  amount of  m a t e r i a l s ,  s u p p l i e s ,  mer- 
chand i se  o r  o t h e r  i n v e n t o r y  which must b e  t r a n s f e r r e d  
t o  c o n s t i t u t e  a  b u l k  t r a n s f e r .  "Obviously t h e  t e r m  
major p a r t  means more t h a n  one-hal f  o f  t h e  t r a n s -  
f e r o r ' s  t o t a l  s t o c k . "  1952 W i s .  L. Rev. 312,  318; 
1954 Wash. U. L .  Q .  283, 3 1 3 .  

Hawaii Law. 

Rev. Laws Hawaii 200-1 

Hawaii r e q u i r e s  " t h e  whole,  o r  a  l a r g e  p a r t "  of 
a  s t o c k  o f  merchandise  and f i x t u r e s ,  o r  merchandise ,  
o r  f i x t u r e s  t o  be  s o l d  i n  b u l k  and n o t  i n  t h e  u s u a l  
c o u r s e  o f  t h e  s e l l e r ' s  b u s i n e s s .  

N e i t h e r  t h e  U.C.C. no r  t h e  Revised Laws of 
Hawaii i n c l u d e s  t h o s e  b u s i n e s s e s  whose p r i n c i p a l  e l e -  
ment i s  n o t  t h e  s a l e  of merchandise ,  b u t  o f  s e r v i c e s  
--e.g. f a rming ,  c o n t r a c t i n g  and h o t e l s .  T h i s  i s  t r u e  
a l s o  i n  r e s p e c t  t o  t r a n s f e r s  o f  inves tment  s e c u r i t i e s ,  
accoun t s  r e c e i v a b l e s  and t h i n g s  i n  a c t i o n  g e n e r a l l y ,  
which a r e  d e a l t  w i t h  i n  o t h e r  A r t i c l e s  of t h e  U.C.C. 

There  i s  no s i m i l a r  l i m i t a t i o n ,  a s  t h a t  con- 
t a i n e d  i n  s u b s e c t i o n  (2)  ( t h e  t r a n s f e r  o f  a s u b s t a n -  
t i a l  p a r t  of t h e  equipment a long  wi th  i n v e n t o r y ) ,  i n  
t h e  p r e s e n t  Hawaii s t a t u t e s .  Not ice  t h e  absence  o f  
t h e  te rm " f i x t u r e s "  i n  t h e  U.C.C. 

S u b s e c t i o n s  (3) ( e n t e r p r i s e s  s u b l e c t  t o  A r t i c l e )  
and (4)  ( t r a n s f e r s  covered  by  ~ r t i c l e )  have n o  c o r r e s -  
ponding Hawaii law. 

U.C.C. S e c .  6-103. Exp lana to ry  Notes.  

S e c t i o n  6-103 enumerates  e i g h t  d i f f e r e n t  t r a n s -  
f e r s  which a r e  no t  s u b l e c t  t o  t h i s  A r t i c l e .  



Hawaii Law. 

Rev. Laws Hawaii 200-3 

Subsections (2) (general assignments), (4) (sales 
by executors, administrators, etc.) and ( 5 )  (dissolu- 
tion or re-organization of a corporation) of section 
6-103 of the Code are in general accord with section 
200-3. The remaining subsections have no correspond- 
ing Hawaii law. 

U .C.C. See. 6-104. Explanatory Notes. 

Transfers, even though covered by Article 6, are 
not subject to attack if the transferor and trans- 
feree comply with the provisions of this Article. 
Compliance provisions, enacted to safeguard the cred- 
itors of the transferor, embrace two features, Qhich, 
if satisfied, eliminate the bulk transfer risk: (1) 
a scheduling of property to be transferred and a 
listing of the transferor's creditors; 'and (2) notice 
to these creditors of the proposed transfer (section 
6-105). 

Subsection (1) (c) requires the transferee to 
either preserve the list and schedule for six months 
and permit inspection and copying by any creditor or 
to file them in some designated public office, e.g. 
the bureau of conveyances in Hawaii. 

By the provisions of subsection ( 3 ) ,  the trans- 
feror is made responsible for the completeness and 
accuracy of the list and the transfer is not rendered 
ineffective because of omissions unless the trans- 
feree had knowledge. 

liawaii Law. 

Rev. Laws Hawaii 200-1, 200-2, and Chapter 299 

Hawaii has no scheduling of property requirement, 
but does require personal notice to creditors of the 
proposed sale and public recordation of the bill of 
sale. 

The term "fraudulent and voidable" is used in 
Hawaii, while Article 6 uses "ineffective". It is 
believed that the words "voidable" and "ineffective", 
as used in these two statutes, have the same or simi- 
1 ar mcaninqs. 



The U.C.C.'s sanction for the accuracy of the 
list of creditors is the criminal law of the state 
relative to false swearing. This is Chapter 299, 
Revised Laws of Hawaii 1955, made applicable by U.C.C. 
section 6-104 ( 2 ) ,  which provides a penalty of im- 
prisonment at hard labor for not more than twenty 
years. Section 200-2 presently imposes a fine of not 
more than $500, or imprisonment of not more than six 
months, or both, on the seller, for knowing and will- 
ful violations of the chapter's provisions. 

u .c .c. Sec. 6-105. Explanatory Notes. 

The transferee is required by this section to 
give the transferor's creditors notice of the pro- 
posed transfer, ten days before he takes possession 
of the goods or pays for them, whichever happens 
first. Auction sales (section 6-108) are excluded 
from this requirement. This giving of notice is one 
of the pvimafy reasons for bulk sales statutes. Once 
the creditor has notice he can take appropriate steps 
to protect himself. 

Hawaii Law. 

Rev. Laws Hawaii 200-1 

The ten-day notice requirement of this section 
and section 6-107 of the Code is more specific than 
the fourteen-day notice requirement set out in sec- 
tion 200-1. The legislative history of this Hawaii 
statute, as revealed in the Senate Committee hearings 
report discloses the reason for this longer period 
between notice and sale which currently exists in 
Hawaii. "It is believed, however, that the notice 
should be fourteen days rather than ten days owing to 
delays that may be experienced in the sailing of 
steamers carrying mail between the Islands." 

U.C.C. sec. 6-106. Explanatory Notes. 

This section places upon the transferee the duty 
of seeing that the consideration he pays is applied 
so far as necessary to the debts indicated on the 
transferor's list which has either been furnished to 
the transferee or is on file in writing, within thirty 
days of nailing notice. The transferee m y  have to 
withhold unliyuidated or disputed ccms and may also 
have to nake 9ro - r a t3  payments. 



T h i s  s e c t i o n  is b r a c k e t e d  t o  i n d i c a t e  d i v i s i o n  
o f  o p i n i o n  a s  t o  whether  o r  n o t  it i s  a  wise  p r o v i -  
s i o n ,  and t o  s u g g e s t  t h a t  t h i s  i s  a  p o i n t  on which 
s t a t e  enactments  may d i f f e r  w i t h o u t  s e r i o u s  damage t o  
t h e  p r i n c i p l e  of u n i f o r m i t y .  

I n  any s t a t e  where t h i s  s e c t i o n  i s  o m i t t e d ,  t h e  
fo l lowing  p a r t s  o f  s e c t i o n s  shou ld  a l s o  b e  o m i t t e d ,  

o p t i o n a l  s u b s e c t i o n  6-107 ( 2 )  (e) , which pro-  
v i d e s  t h a t  t h e  n o t i c e  must i n d i c a t e  t h e  
t i m e  and p l a c e  f o r  t h e  f i l i n g  of such 
c l a i m s  ; 

o p t i o n a l  s u b s e c t i o n  6-108 ( 3 )  (c) , which r e -  
q u i r e s  t h e  a u c t i o n e e r  t o  assume t h a t  t h e  
p roceeds  a r e  a p p l i e d  t o  c r e d i t o r s '  c l a i m s ;  
and 

o p t i o n a l  s u b s e c t i o n  6-109 ( 2 ) ,  which g i v e s  
t h e  t r a n s f e r o r  o r  a u c t i o n e e r  c r e d i t  f o r  sums 
p a i d  t o  p a r t i c u l a r  c r e d i t o r s  o f  t h e  t r a n s -  
f e r o r ,  l i m i t e d  t o  t h e  sums b e l i e v e d  i n  good 
f a i t h  a t  t h e  t i m e  o f  payment t o  b e  p r o p e r l y  
p a y a b l e  t o  s u c h  c r e d i t o r s .  

I n  any s t a t e  where t h i s  s e c t i o n  i s  e n a c t e d ,  
t h e s e  o t h e r  p r o v i s i o n s  s h o u l d  b e  a l s o .  

F ive  s t a t e s ,  Alaska ,  Kentucky, New J e r s e y ,  
Oklahoma and Pennsy lvan ia  have  adopted  t h e s e  o p t i o n a l  
s e c t i o n s .  The o t h e r  t h i r t e e n  have n o t .  

Hawaii Law. 

Rev. Laws Hawaii - none 

There i s  no du ty  t o  r ecogn ize  any c r e d i t o r  under 
C h a p t e r  200. The Hawaii law s imply  g i v e s  a  form of  
n o t i c e  s o  t h a t  c r e d i t o r s  have  a t a r g e t  o f  t ime and 
p l a c e  upon which they  may l e v y  t h e i r  p r o c e s s .  

U . C . C .  Sec .  6-107. &xplanatory Notes .  

S e c t i o n  6-107 s p e c i f i e s  t h e  c o n t e n t s  and manner 
o f  g i v i n g  t h e  n o t i c e  i n  a l l  c a s e s  s p e c i f i e d  i n  s e c -  
t i o n  6-105. I f  t h e  d e b t s  of t h e  t r a n s f e r o r  i r e  t o  b e  
p a i d  i n  f u l l  a s  t h e y  f a l l  due ,  a  s h o r t  form of n o t i c e  
i s  p rov ided .  However, i f  t h e  d e b t s  a r e  n o t  t o  be  
p a i d ,  t h e n  under s u b s e c t i o n  (21, s e v e r a l  a d d i t i o n a l  
items of i n f o r m a t i o n  mast  he c o n t a i n e d  i n  t k c  n s t i c e .  



Hawaii Law. 

Rev. Laws Hawaii 200-1 

Hawaii h a s  p r e s e n t  law corresponding t o  subsec-  
t i o n  ( 3 )  ( d e l i v e r y  o f  n o t i c e  t o  c r e d i t o r s ) ,  of sec-  
t i o n  6-107,  b u t  none s imi lar  t o  s u b s e c t i o n  (1) (con- 
t e n t s  of  n o t i c e )  o r  ( 2 )  a d d i t i o n a l  i n f o r m a t i o n  needed 
where t r a n s f e r o r ' s  d e b t s  a r e  n o t  p a i d  when d u e ) .  

U.C.C. Sec .  6-108. Exp lana to ry  Notes.  

Bulk t r a n s f e r  laws p l a c e  a  du ty  on t h e  t r a n s -  
f e r e e  t o  s e e  t h a t  v a r i o u s  s t e p s  a r e  t a k e n  t o  p r o t e c t  
t h e  c r e d i t o r s  of t h e  t r a n s f e r o r .  I t  i s  imposs ib le  t o  
p l a c e  t h i s  d u t y  on t h e  t r a n s f e r e e  of an  a u c t i o n  s a l e ,  
because  n e i t h e r  t h e  p r i c e  nor  t h e  i d e n t i t y  of t h e  
t r a n s f e r e e  is  known u n t i l  t h e  s a l e  o c c u r s ,  and,  con- 
s e q u e n t l y ,  advance n o t i c e  of  t h e s e  m a t t e r s  cannot  b e  
g iven .  

I t  i s  obvious  t h a t  t h e  e x c l u s i o n  of  a u c t i o n s  from 
bu lk  s a l e  coverage  g i v e s  t h e  d e b t o r  an  o p p o r t u n i t y  t o  
c a r r y  o u t  a  b u l k  t r a n s f e r  of  h i s  p r o p e r t y  i n  f r a u d  of  
h i s  c r e d i t o r s .  Recognizing t h i s ,  t h e  Code t r e a t s  an 
a u c t i o n  s a l e  l i k e  any o t h e r  t r a n s f e r ,  b u t  imposes t h e  
l i a b i l i t y  f o r  f a i l u r e  t o  g i v e  n o t i c e  on t h e  auc t ionee r ,  
r a t h e r  t h a n  on t h e  t r a n s f e r e e .  The d e f i n i t i o n  of 
" a u c t i o n e e r "  i n  s u b s e c t i o n  ( 3 )  i s  broad enough t o  i n -  
c l u d e  t h e  t r a n s f e r o r ' s  lawyer i f  he  d i r e c t s ,  c o n t r o l s ,  
o r  i s  r e s p o n s i b l e  f o r  t h e  a u c t i o n .  

Subsec t ion  (4)  i s  t h e  o n l y  p r o v i s i o n  i n  t h e  
A r t i c l e  which imposes a  s a n c t i o n  f o r  non-compliance 
s p e c i f i c a l l y  and i n  d e f i n e d  terms.  The v a l i d i t y  of  
t h e  a u c t i o n  s a l e  may n o t  be a f f e c t e d  by non-compli- 
ance.  The a u c t i o n e e r ,  and t h o s e  who by d e f i n i t i o n  
a r e  a s s o c i a t e d  wi th  him i n  j o i n t  and s e v e r a l  l i a b i l i t y ,  
may b e  accoun tab le  t o  t h e  " c r e d i t o r s  . . .  a s  a  c l a s s " ,  
b u t  such l i a b i l i t y  i s  l i m i t e d  t o  t h e  n e t  proceeds  of  
t h e  a u c t i o n .  

Hawaii Law. 

New law i n  t h i s  a r e a .  



U.C.C. Sec.  6-109. Exp lana to ry  Notes.  

Th i s  s e c t i o n  d e f i n e s  t h e  c l a s s  of  c r e d i t o r s  en- 
t i t l e d  t o  p r o t e c t i o n  under  A r t i c l e  6 .  The c l a s s  ap- 
p a r e n t l y  i n c l u d e s  any h o l d e r  of  any c l a i m  a r i s i n g  o u t  
of  any t r a n s a c t i o n  which h a s  o c c u r r e d  b e f o r e  t h e  ac-  
t u a l  b u l k  t r a n s f e r .  O f f i c i a l  comment 1 of s e c t i o n  
6-109 s t a t e s  t h a t  c r e d i t o r s  w i t h  u n l i q u i d a t e d  c la ims  
a r e  w i t h i n  t h e  p r o t e c t e d  group.  T h i s  i s  c o n s i s t e n t  
w i t h  t h e  r equ i rements  i n  s e c t i o n  6-104 t h a t  a l l  l i s t e d  
c r e d i t o r s  must i n c l u d e  a l l  p e r s o n s  "known t o  t h e  
t r a n s f e r o r  t o  a s s e r t  c l a i m s  a g a i n s t  him even though 
such c la ims  a r e  d i s p u t e d " ;  and i n  s e c t i o n  6-107 t h a t  
a l l  l i s t e d  p e r s o n s  must r e c e i v e  n o t i c e  of t h e  t r a n s f e r  

C r e d i t o r s  a r e  n o t  e n t i t l e d  t o  n o t i c e  i f  t h e y  be-  
came such a f t e r  t h e  t r a n s f e r e e  h a s  complied w i t h  t h e  
s t a t u t e  b u t  b e f o r e  t h e  s a l e  i s  consummated. 

Subsec t ion  ( 2 )  g i v e s  t h e  t r a n s f e r e e  o r  a u c t i o n -  
e e r  a p p r o p r i a t e  c r e d i t  f o r  h o n e s t  payments t o  p a r -  
t i c u l a r  c r e d i t o r s .  If s e c t i o n  6-106 i s  o m i t t e d  t h i s  
s u b s e c t i o n  should  be a l s o .  

Hawaii Law. 

New law. 

U.C.C.  Sec.  6-110. Exp lana to ry  Notes. 

I n  p r o t e c t i n g  a  subsequen t  good f a i t h  p u r c h a s e r  
f o r  v a l u e  wi thou t  n o t i c e  o f  any non-compliance, s e c -  
t i o n  6-110 adop t s  t h e  g e n e r a l l y  accep ted  p r i n c i p l e  i n  
r e s p e c t  of f r a u d u l e n t  conveyances t h a t  a  t r a n s f e r e e ,  
ho ld ing  p r o p e r t y  a s  a  r e s u l t  o f  a f r a u d u l e n t  convey- 
ance ,  can  p a s s  unimpaired  t i t l e  t o  a  bona f i d e  pur -  
c h a s e r  f o r  v a l u e  w i t h o u t  n o t i c e .  Where t h e  r e s a l e  by 
t h e  non-complying b u l k  t r a n s f e r e e  is a l s o  a  non- 
complying b u l k  s a l e ,  c r e d i t o r s  of  t h e  o r i g i n a l  t r a n s -  
f e r o r  p robab ly  would be a b l e  t o  u p s e t  i t .  

Hawaii Law. 

Rev. Laws Hawaii - none 

The Hawaii S a l e s  of  Merchandise i n  Bulk Act de-  
c l a r e s  t h a t  non-compliance w i t h  t h e  A c t  r e s u l t s  i n  a  
"vo idab le"  t r a n s f e r ,  s e c t i o n  200-1. There a r e  no 
Hawaii c a s e s  c o n s t r u i n g  t h i s  s e c t i o n ,  b u t  t h e  t r a d i -  
t i o n a l  view of a  v o i d a b l e  s a l e  i s  t h a t  a  bona f i d e  
p u r c h a s e r  c u t s  o f f  t h e  r i g h t  o f  avoidance .  The Hawaii 
law,  t h e r e f o r e ,  would seem t o  b e  i n  accord  w i t h  t h i s  
s e c t i o n .  



U.C.C. Sec. 6-111. Explanatory Notes. 

I n  view of t h e  f a c t  t h a t  t h e  A r t i c l e  imposes un- 
usual  ob l iga t ions  on purchasers ,  t h e  s h o r t  s t a t u t e  of 
l i m i t a t i o n s  per iod f o r  br inging an a c t i o n  of s i x  
months i s  appropr ia te .  

Hawaii Law. 

Rev. Laws Hawaii 200-1 

The s t a t u t e  of l i m i t a t i o n s  s t a r t s  t o  run i n  
Hawaii, not from t h e  time t h e  t r a n s f e r e e  takes  pos- 
s e s s ion ,  but  from t h e  da t e  of recorda t ion  of t he  b i l l  
of s a l e  i n  t h e  bureau of conveyances. In  Hawaii t h i s  
per iod  ends a f t e r  n ine ty  days,  i n s t ead  of s i x  months. 

Supplementary Notes t o  A r t i c l e  6 .  

Note t h a t  i n  Hawaii a  f u r t h e r  du ty  is  imposed on 
t h e  p a r t i e s  t o  a  bulk s a l e  by t h e  provis ion  of sec- 
t i o n  117-40 of t h e  Revised Laws of Hawaii 1955, a s  
amended. This s e c t i o n ' s  purpose i s  no t  t o  p r o t e c t  
p r i v a t e  c r e d i t o r s ,  bu t  t o  give t h e  t a x  commissioner 
no t i ce  of t h e  bulk s a l e  s o  he may c o l l e c t  t h e  proper  
taxes  which consequent ia l ly  a r i s e .  This  t a x  i s  a  
l i e n  on the  personal  proper ty  i f  not  pa id  and has t h e  
same p r i o r i t y  as t h e  l i e n  of s t a t e  r e a l  proper ty  t axes .  

The sec t ion  provides  t h a t  where t h e r e  i s  a  bulk 
s a l e :  

( I f  The s e l l e r  must give t o  t h e  commissioner, 
no l a t e r  than t en  days a f t e r  t h e  possess ion ,  o r  con- 
t r o l ,  o r  t i t l e  of t h e  proper ty  has passed t o  t he  pur- 
chaser ,  a  wr i t t en  and v e r i f i e d  r e p o r t  of t h e  s a l e  
which conta ins  c e r t a i n  s p e c i f i e d  informat ion.  This 
r epo r t  may ins tead  be made by t h e  purchaser .  

(2) The purchaser must withhold payment of t h e  
purchase p r i c e  u n t i l  he rece ives  a  c e r t i f i c a t e  from 
the  commissioner t o  t he  e f f e c t  t h a t  a l l  t axes ,  penal- 
t i e s  and i n t e r e s t  l ev ied  o r  accrued under t h i s  chapter ,  
aga ins t  the  s e l l e r ,  have been pa id .  This  c e r t i f i c a t e  
c o n s t i t u t e s  a  t a x  c learance ,  which i s  binding on t h e  
commissioner. 



( 3 )  The purchaser w i l l  be personal ly  l i a b l e  t o  
pay t o  the  s t a t e  such taxes ,  p e n a l t i e s  and i n t e r e s t  
i f  t h e  required r epor t  i s  not made, o r  i f  these  debts  
a r e  not  paid wi th in  twenty days a f t e r  the  possession,  
c o n t r o l ,  o r  t i t l e  passes ,  or within such f u r t h e r  time 
a s  t h e  tax commissioner may allow. This l i a b i l i t y ,  
however, s h a l l  not  exceed t h e  amount of t h e  purchase 
p r i c e .  

(4)  Fa i lu re  t o  make t h e  r epor t  i s  punishable by 
a f i n e  up t o  $100. Delinquent t axes  a r e  sub jec t  t o  
t h e  normal p e n a l t i e s  and i n t e r e s t  f o r  l a t e  payment. 

(5) The purchaser s h a l l  have h i s  remedy against  
t h e  s e l l e r  f o r  t h e  amount of t axes ,  p e n a l t i e s  or in-  
t e r e s t  paid by him. 

Hawaii 's enactment of the  Uniform Comerc ia l  
Code would not  a f f e c t  t h i s  sec t ion  of the  Revised 
Laws of Hawaii. 



ARTICLE 7 

WAREHOUSE RECEIPTS, BILLS OF LADING 
AND OTHER DOCUMENTS OF TITLE 

A r t i c l e  7 o f  t h e  Uniform Commercial Code i s  t o  a  
l a r g e  e x t e n t  an i n t e g r a t i o n  and r e c o d i f i c a t i o n  of p r i -  
o r  uni form l e g i s l a t i o n  and e x i s t i n g  cormon law and 
conmercia l  usage  governing  documents of t i t l e  a s  t h e s e  
documents a r e  employed i n  i n t r a s t a t e  t r a n s a c t i o n s  t o  
r e p r e s e n t  goods r e c e i v e d  f o r  s t o r a g e  o r  sh ipment .  
Warehouse r e c e i p t s  and b i l l s  o f  l a d i n g  a r e  t h e  two 
documents o f  t i t l e  most commonly i s s u e d  by  commercial 
b a i l e e s  t o  ev idence  an i n t e r e s t  i n  goods. 

E x i s t i n q  Law 

A r t i c l e  7 would r e p l a c e  t h e  Uniform Warehouse 
R e c e i p t s  Act (UWRA) which became law i n  Hawaii i n  
1945 ( c h a p t e r  207 ,  Revlsed Laws o f  Hawaii 1 9 5 5 ) ;  t h e  
Uniform B i l l s  o f  Lading Act (UBLA) which h a s  no t  been 
e n a c t e d  i n  Hawaii;  and t h o s e  s e c t i o n s  of t h e  Uniform 
S a l e s  Act ( U S A ) ,  adopted  i n  Hawaii i n  1929,  d e a l i n g  
w i t h  n e g o t i a t i o n  and t r a n s f e r  o f  documents of t i t l e  
( c h a p t e r  202, Revised Laws o f  Hawaii 1 9 5 5 ) .  

B i l l s  o f  l a d i n g  c o v e r i n g  i n t e r s t a t e  and i n t e r -  
n a t i o n a l  shipments  a r e  s u b j e c t  t o  t h e  F e d e r a l  B i l l  o f  
Lading Act (49 USC 81-124 ( 1 9 4 6 ) ) ;  t h i s  f i e l d  of com- 
merce,  pre-empted by  Congress iona l  l e g i s l a t i o n ,  would 
no t  b e  a f f e c t e d  by  t h e  enactment  o f  t h e  Uniform Com- 
m e r c i a l  Code. There is  some e f f o r t  now b e i n g  d i r e c t e d  
toward r e p e a l  o f  t h e  F e d e r a l  B i l l  o f  Lading Act and 
s u b s t i t u t i o n  t h e r e f o r  o f  A r t i c l e  7 o f  t h e  Code. S i n c e  
i t  i s  e s t i m a t e d  t h a t  approx ima te ly  e5 p e r  c e n t  o f  
b i l l s  of l a d i n g  i s s u e d  r e l a t e  t o  i n t e r s t a t e  commerce, 
u n i f o r m i t y  i n  t h e  law would seem t o  r e q u i r e  Congres- 
s i o n a l  enactment o f  A r t i c l e  7 i f  most s t a t e s  adopt  t h e  
Code. 

Warehouse r e c e i p t s ,  i n  t h e  case of ba i lmen t  of 
goods f o r  s t o r a g e ,  and b i l l s  of l a d i n g ,  i n  t h e  c a s e  
o f  ba i lmen t  o f  goods f o r  t r a n s p o r t a t i o n ,  p r e s e n t  many 
colimon problems and ,  t o  t h e  e x t e n t  o f  such p r o v i s i o n s  
a s  a  uni form te rmino logy ;  o b l i g a t i o n s  and l i a b i l i t i e s  
o f  b a i l e e s  under documents o f  t i t l e ;  n e g o t i a t i o n  and 
t r a n s f e r  o f  documents o f  t i t l e ,  a11  such documects 
a r e  s u b j e c t  t o  t h e  g e n e r a l  p r o v i s i o n s  oi A r t i c l e  7 .  



However, to the extent that warehouse receipts and 
bills of lading present particular problems, they are 
handled in parts 2 and 3 of Article 7 respectively. 

The documents of title which constitute the sub- 
stance of Article 7 represent goods or commodities 
and should be distinguished from commercial paper which 
represents money (drafts, checks, certificates of de- 
posit, and notes) covered by Article 3 and from in- 
vestment securities which represent invested capital 
(bonds, debentures, and stock) covered by Article 8. 

Chanqes in the Existinq Law 

Most of the changes effected by Article 7 are in 
the nature of clarifying, integrating, consolidating 
and modernizing changes. A few changes in basic poli- 
cy reflect a modification of the concept of due nego- 
tiation and some significant exceptions to the doc- 
trine of caveat emptor. 

PART I 
GENERAL 

7-101. Short Title 
7-102. Definitions and Index of Definitions 
7-103. Relation of Article to Treaty, Statute, 

Tariff, Classification or Regulation 
7-104. Negotiable and Non-Negotiable Warehouse 

Receipt, Bill of Lading or Other Document of 
Title 

7-105. Construction Against Negative Implication 

PART 2 
WAREHOUSE RECEIPTS: SPECIAL PROVISIONS 

7-201. Who May Issue a Warehouse Receipt; Storage 
Under Government Bond 

7-202. Form of Warehouse Receipt: Essential Terms: 
+ ,  

Optional Terms 
7-203. Liability for Non-Receipt or Misdescription 
7-204. Duty of Care; Contractual Limitation of 

Warehouseman's Liability 



7-205. Title Under Warehouse Receipt Defeated in 
Certain Cases 

7-206. Termination of Storage at Warehouseman's 
Option 

7-207. Goods Must Be Kept Separate; Fungible Goods 
7-208. Altered Warehouse Receipts 
7-209. Lien of warehouseman 
7-210. Enforcement of warehouseman's Lien 

PART 3 
BILLS OF LADING: SPECIAL PROVISIONS 

7-301. Liability for Non-Receipt or Misdescription; 
"Said to Contain"; Shipper's Load and Count"; 
Improper Handling 

7-302. Through Bills of Lading and Similar Documents 
7-303. Diversion; Reconsignment; Change of 

Instructions 
7-304. Bills of Lading in a Set 
7-305. Destination Bills 
7-306. Altered Bills of Lading 
7-307. Lien of Carrier 
7-308. Enforcement of carrier's Lien 
7-309. Duty of Care; Contractual Limitation of 

Carrier's Liability 

PART 4 
WAREHOUSE RECEIPTS AND BILLS OF LADING: 

GENERAL OBLIGATIONS 

7-401. Irregularities in Issue of Receipt or Bill or 
Conduct of Issuer 

7-402. Duplicate Receipt or Bill; Overissue 
7-403. Obligation of Warehouseman or Carrier to 

Deliver; Excuse 
7-404. No Liability for Good Faith Delivery Pursuant 

to Receipt or Bill 



PART 5 
WAREHOUSE RECEIPTS AND BILLS OF LADING: 

NEGOTIATION AND TRANSFER 

Form of N e g o t i a t i o n  and Requirements  of "Due 
N e g o t i a t i o n "  

R i g h t s  Acquired by  Due N e g o t i a t i o n  
Document o f  T i t l e  t o  Goods Defea ted  i n  C e r t a i n  

Cases  
R i g h t s  Acquired i n  t h e  Absence of Due 

N e g o t i a t i o n ;  E f f e c t  of D i v e r s i o n ;  S e l l e r ' s  
Stoppage o f  D e l i v e r y  

I n d o r s e r  Not a  Guarantor  f o r  Other  P a r t i e s  
D e l i v e r y  Without  I n d o r s e r e n t :  Right  t o  Compel 

Indorsement  
War ran t i e s  on N e g o t i a t i o n  o r  T r a n s f e r  o f  

R e c e i p t  o r  B i l l  
W a r r a n t i e s  o f  C o l l e c t i n g  Bank a s  t o  Documents 
Rece ip t  o r  B i l l :  k%en Adequdre Compliance With 
Commercial C o n t r a c t  

PART 6 
WAREHOUSE RECEIPTS AND BILLS OF LADING: 

MISCELLANEOUS PROVISIONS 

7-601. L o s t  and Miss ing  Documents 
7-602. Attachment of Goods Covered by a  N e g o t i a b l e  

Document 
7-603. C o n f l i c t i n g  Cla ims;  I n t e r p l e a d e r  

PART I 
GENERAL 

U . C . C .  Sec .  7-101. Exp lana to ry  Notes.  

S e l f - e x p l a n a t o r y .  



U .C .C.  Sec .  7-102. E x p l a n a t o r y  Notes 

T h i s  s e c t i o n  d e f i n e s  e i g h t  terms and l i s t s  o t h e r  
t e rms  which a p p l y  t o  A r t i c l e  7 b u t  a r e  d e f i n e d  e l s e -  
where i n  t h e  Code. 

The d e f i n i t i o n  o f  " b a i l e e "  makes t h e  i s s u e r  o f  a  
document o f  t i t l e  a  b a i l e e  and bound by  t h e  p r o v i s i o n s  
of A r t i c l e  7  w i t h o u t  r e f e r e n c e  t o  a c t u a l  p o s s e s s i o n  o f  
t h e  goods.  

The d e f i n i t i o n  o f  "warehouse r e c e i p t "  found i n  
t h e  g e n e r a l  d e f i n i t i o n s  s e c t i o n  o f  t h e  Code ( s e c t i o n  
1-201 ( 4 5 ) )  e l i m i n a t e s  t h e  r e q u i r e m e n t s  o f  U h J  t h a t  
t h e  i s s u e r  must b e  " l a w f u l l y  engaged" i n  b u s i n e s s  
" f o r  p r o f i t " .  The warehouseman's  compl iance  w i t h  
s t a t e  r e g u l a t i o n s  i s  n o t  p e r t i n e n t  t o  h i s  o b l i g a t i o n s  
under  A r t i c l e  7 ,  nor  i s  t h e  p r o f i t  motive p e r t i n e n t  t o  
t h e  o b l i g a t i o n s  under A r t i c l e  7  o f  s t a t e  o p e r a t e d  o r  
c o o p e r a t i v e  warehouses.  

The d e f i n i t i o n  o f  "document" i s  p r o v i d e d  i n  t h e  
g e n e r a l  d e f i n i t i o n s  s e c t i o n  o f  t h e  Code ( s e c t i o n  1- 
201 (15))  where "document o f  t i t l e "  i n c l u d e s ,  i n  ad- 
d i t i o n  t o  a b i l l  o f  l a d i n g  and warehouse r e c e i p t s ,  
any  document "which i n  t h e  r e g u l a r  c o u r s e  o f  b u s i n e s s  
o r  f i n a n c i n g  i s  t r e a t e d  a s  a d e q u a t e l y  e v i d e n c i n g  t h a t  
t h e  pe r son  i n  p o s s e s s i o n  of i t  i s  e n t i t l e d  t o  r e c e i v e ,  
h o l d ,  and d i s p o s e  o f  t h e  document and t h e  goods it 
c o v e r s . "  S i n c e  t h e  "person i n  p o s s e s s i o n "  may have no 
r i g h t  t o  t h e  document, it h a s  been  s u g g e s t e d  t h a t  t h e  
p h r a s e  "person e n t i t l e d  under  t h e  document" b e  s u b s t i -  
t u t e d  f o r  "pe r son  i n  p o s s e s s i o n " .  ( J o u r n a l  o f  t h e  
S t a t e  Bar o f  C a l i f o r n i a ,  Vol .  31,  March-April  1962, 
p .  180) 

The d e f i n i t i o n  o f  " d e l i v e r y  o r d e r "  which had 
been i n c l u d e d  under  t h e  USA d e f i n i t i o n  o f  "document 
of t i t l e  t o  goods" makes such  a  document e s s e n t i a l l y  
e q u i v a l e n t  t o  a  warehouse r e c e i p t  upon i t s  a c c e p t a n c e  
by  a  b a i l e e .  

The d e f i n i t i o n  o f  "goods"  i s  narrosr.er t h a n  t h e  
d e f i n i t i o n  p rov ided  Sy s e c t i o n  2-105 of t h e  Code 
s i n c e  t h e  s u b j e c t  m a t t e r  of a  s a l e  may p r o p e r l y  i n c l u d e  
i t e m s  which a r e  n e i t h e r  s t o r e d  nor  t r a n s p o r t e d ,  such 
a s  t h e  unborn young o f  an ima l s  o r  growing c r o p s .  

Other  d e f i n i t i o n s  w i l l  b e  no ted  i n  t h e  c o n t e x t  
o f  t h e  s e c t i o n s  t o  which t h e y  r e l a t e .  



A l l  d e f i n i t i o n s  of  USA and UWRA have  been con- 
s o l i d a t e d ,  r e v i s e d  and supplemented.  The fo l lowing  
terms have no t  p r e v i o u s l y  been d e f i n e d  i n  t h e  Revised 
Laws of Hawaii : " b a i l e e " ,  "consignee" ,  "cons ignor" ,  
" i s s u e r " .  

U .C .C .  s e c .  7-103. Exp lana to ry  Notes.  

The i n t r o d u c t o r y  remarks t o  A r t i c l e  7  p o i n t e d  
o u t  t h a t  i n t e r s t a t e  and i n t e r n a t i o n a l  t r a n s a c t i o n s  
a r e  governed by f e d e r a l  L e g i s l a t i o n .  T h i s  s e c t i o n  
r e s t a t e s  t h e  c o n s t i t u t i o n a l  r u l e  t h a t  f e d e r a l  law i s  
paramount under t h e  supremacy c l a u s e  of  t h e  Uni ted  
S t a t e s  C o n s t i t u t i o n .  Regu la to ry  s t a t u t e s  of  t h e  
S t a t e ,  such a s  t h o s e  f i x i n g  o r  a u t h o r i z i n g  a  commis- 
s i o n  t o  f i x  r a t e s  and p r e s c r i b e  s e r v i c e s ,  a u t h o r i z i n g  
c h a r g e s ,  and l i m i t i n g  l i a b i l i t y  f o r  l o s s  a r e  n o t  a f -  
f e c t e d  b y  A r t i c l e  7 and a r e  c o n t r o l l i n g  on m a t t e r s  
which t h e y  cover .  

Hawaii Law. 

Rev. Laws Hawaii Chap te r s  104 and 106C. 

Adoption of  A r t i c l e  7 would n o t  a f f e c t  e x i s t i n g  
l e g i s l a t i o n  p e r t a i n i n g  t o  t h e  a d m i n i s t r a t i o n  o f  pub- 
l i c  u t i l i t y  r e g u l a t i o n  by t h e  p u b l i c  u t i l i t i e s  com- 
miss ion .  

U.C.C. sec. 7-104. Exp lana to ry  Notes .  

The d i s t i n c t i o n  between n e g o t i a b l e  and non- 
n e g o t i a b l e  documents of  t i t l e  is  i m p o r t a n t  because  it 
c h a r a c t e r i z e s  t h e  n a t u r e  of  t h e  documents,  a f f e c t s  
d u t i e s  and r i g h t s  of p a r t i e s ,  and d e t e r m i n e s  t r a n s -  
f e r a b i l i t y  of t i t l e  t o  goods.  A n e g o t i a b l e  document 
more e f f e c t i v e l y  r e p r e s e n t  t h e  goods ,  f o r  t h e  b a i l e e  
i s  under a  du ty  n o t  t o  d e l i v e r  t h e  goods u n t i l  t h e  
document i s  s u r r e n d e r e d ,  and a  p u r c h a s e r  of  a  nego- 
t i a b l e  document can c u t  o f f  some p r i o r  r i g h t s  t o  t h e  
goods and t h e  document. A non-nego t i ab le  document, 
on t h e  o t h e r  hand,  i s  u s u a l l y  o n l y  ev idence  of  t h e  
c o n t r a c t  of  b a i l m e n t .  



The d i s t i n c t i o n  between n e g o t i a b l e  and non- 
n e g o t i a b l e  documents i s  p u r e l y  a m a t t e r  of form, de- 
pending on t h e  manner i n  which t h e  document s t a t e s  
t h e  goods a r e  d e l i v e r a b l e .  

Under p r i o r  uniform l e g i s l a t i o n ,  t h e  Warehouse 
Rece ip t s  and S a l e s  Acts p rov ided  f o r  " b e a r e r "  docu- 
ments of  t i t l e  whi le  t h e  B i l l s  of  Lading Act d i d  n o t ;  
t h u s  t h i s  s e c t i o n  of  t h e  Code would remove t h e  d i f -  
f e r e n t i a l  t r e a t m e n t  a s  between warehouse r e c e i p t s  and 
b i l l s  o f  l a d i n g .  The requirement  under UWRA and UBLA 
t h a t  a  non-negot iable  t i t l e  document must b e a r  on i t s  
f a c e  t h e  legend "non-negot iable"  o r  "not  n e g o t i a b l e "  
i s  e l i m i n a t e d  under A r t i c l e  7, and t h e  p resence  of  
such language o n  a document t h a t  o t h e r w i s e  meets  t h e  
formal t e s t  of n e g o t i a b i l i t y  i s  p robab ly  nuga to ry .  
(The u s e  of t h e  p h r a s e  "Non-Negotiable B i l l  o f  Lading" 
a s  an example i n  t h e  d e f i n i t i o n  of  "conspicuous"  i n  
s e c t i o n  1-201 (10) may be u n f o r t u n a t e  a s  mis lead ing . )  
Other i n s t r u c t i o n s  r e l a t i v e  t o  d e l i v e r y  may be  regard-  
ed as i n s i s t e n c e  by t h e  b a i l e e  upon a p a r t i c u l a r  k i n d  
of  r e c e i p t .  

Subsec t ion  (1) (b)  would a p p l y  on ly  t o  a v e r y  
l i m i t e d  s i t u a t i o n ,  f o r  a b s e n t  f e d e r a l  enactment of  
A r t i c l e  7 ,  b i l l s  of l a d i n g  f o r  outward shipments  i n  
f o r e i g n  commerce a r e  governed by t h e  F e d e r a l  B i l l  o f  
Lading Act and o t h e r  f e d e r a l  l e g i s l a t i o n  and r e g u l a -  
t i o n .  Inward b i l l s  of l a d i n g  a r e  no t  covered by t h e  
f e d e r a l  Act a l though  t h e y  a r e  f r e q u e n t l y  governed b y  
t h e  law of t h e  f o r e i g n  coun t ry  where t h e  b i l l  was 
executed and i s s u e d .  The r u l e  o f  t h i s  s u b s e c t i o n  i s  
c o n t r a r y  t o  p r i o r  c a s e  law. I n  Gubelman v .  Panama 
R .  Co., 192 App. Div. 165, 182 N.Y.S. 403 (1920) a 
b i l l  of  l ad inq  used i n  an o v e r s e a s  shiwment was made - & 

consigned t o  a s p e c i f i e d  person "or a s s i g n s "  and was 
h e l d  t o  b e  non-nego t iab le .  

Hawaii Law. 

Rev. Laws Hawaii 202-27, 202-30 (USA)  , 207-2, 207-3, 
207-4, 207-5, 207-7 (UWRA) 

E x i s t i n g  Hawaii law ( s e c t i o n  207-7) i n c l u d e s  t h e  
UWRA requirement  t h a t  non-negot iable  warehouse r e -  
c e i p t s  must be  marked "non-negot iable"  o r  "not  nego- 
t i a b l e " .  Otherwise t h e  e x i s t i n g  law i s  i n  g e n e r a l  
accord wi th  t h e  c h i e f  c a t e g o r i z a t i o n  of A r t i c l e  7 a s  
between n e g o t i a b l e  and non-negot iable  documents of  
t i t l e .  



It  should  b e  noted  t h a t  t h e  p r o v i s i o n  of subsec-  
t i o n  7-104 (I)  (b)  of  t h e  Code r e l a t i n g  t o  documents 
o f  t i t l e  i n  overseas  t r a d e  when c o n s i d e r e d  i n  con- 
j u n c t i o n  w i t h  s u b s e c t i o n  2-323 ( 3 )  which d e f i n e s  
"overseas" ,  could  b e  a p p l i c a b l e  t o  an e x t e n s i v e  amount 
o f  Hawaii commerce. 

U .C .C.  Sec .  7-105. Exp lana to ry  Notes.  

Although A r t i c l e  7 c o n s o l i d a t e s  much of t h e  law 
of  b i l l s  of  l a d i n g  and warehouse r e c e i p t s ,  t h e r e  a r e  
c o n s i d e r a t i o n s  p a r t i c u l a r l y  a p p l i c a b l e  t o  b i l l s  of  
l a d i n g  and c a r r i e r s  which a r e  t r e a t e d  s p e c i f i c a l l y  i n  
p a r t  3  o f  A r t i c l e  7 ,  and t h e r e  a r e  c o n s i d e r a t i o n s  p a r -  
t i c u l a r l y  a p p l i c a b l e  t o  warehouse r e c e i p t s  and ware- 
housemen which a r e  t r e a t e d  s p e c i f i c a l l y  i n  p a r t  2 o f  
A r t i c l e  7 .  

This  s e c t i o n  of t h e  Code makes it c l e a r  t h a t  
when a  r i g h t  i s  s t a t e d  i n  one p a r t ,  and a  correspond-  
i n g  r i g h t  i s  n o t  s t a t e d  i n  t h e  o t h e r  p a r t ,  t h e  omis- 
s i o n  is  n o t  t o  b e  c o n s t r u e d  a s  impa i r ing  any c o r r e s -  
ponding common law o r  s t a t u t o r y  law which o t h e r w i s e  
would b e  a v a i l a b l e ,  f o r  example, any common-law r i g h t  
o f  indemni ty  a  warehouseman may have cor respond ing  t o  
s e c t i o n  7-301 ( 5 ) ,  o r  any c o n t r a c t u a l  s e c u r i t y  i n t e r -  
e s t  a  c a r r i e r  might have corresponding t o  s e c t i o n  7-  
209 ( 2 ) .  

PART 2 
WAREHOUSE RECEIPTS: SPECIAL PROVISIONS 

U.C.C. Sec .  7-201, Exp lana to ry  Notes .  

T h i s  s e c t i o n  of t h e  Code a u t h o r i z e s  t h e  i s s u a n c e  
of  warehouse r e c e i p t s  i n  c a s e s  n o t  covered by U'WRA, 
namely by one who i s  ( a )  n o t  l a w f u l l y  engaged i n  t h e  
b u s i n e s s  of warehousing and (b)  a t  no p r o f i t .  Th i s  
expanded coverage is  c o n s i s t e n t  w i t h  t h e  d e f i n i t i o n  
of  "warehouse r e c e i p t "  i n  s e c t i o n  1-201 (45) of t h e  
Code a s  "a  r e c e i p t  i s s u e d  by a  pe r son  engaged i n  t h e  
b u s i n e s s  of s t o r i n g  goods f o r  h i r e " .  



The California State Bar committee on the Com- 
mercial Code (Journal of the State par of california, 
Vol. 37, March-llpril, 1962, p. 179) has recommended 
amendments to the definition of warehouse receipt 
(and of bill of lading) to preclude a presumption 
that every document issued by a warehouseman (or a 
carrier) is a document of title, even in cases of 
transactions involving paper which is not by usage 
regarded as representing title to goods. The recom- 
mendation is to restrict the definition to "documents 
which the issuer intends shall evidence the right of 
the person entitled under the document to hold and 
dispose of the document and the goods it covers", and 
to provide that the designation of a document as a 
"warehouse receipt" (or "bill of lading") would be 
conclusive evidence of the issuer's intention to is- 
sue a document of title. 

Existing law to thc cffect that one cannot be a 
warehouseman of his own goods is modified by subsec- 
tion ( 2 )  in the case of receipts issued by the owner 
for whxskey or other goods stored under statutory 
schemes which require a bond against withdrawal or a 
license for the issuance of receipts. 

Hawaii Law. 

Rev. Laws Bawaii 207-1, 207-57 (UWRA) 

Section 207-1, Revised Laws of Hawaii 1955, is 
in accord with the Code, but the definition of "ware- 
houseman" in section 207-57 contains the limitations 
of UWRA that a warehouseman must be lawfully engaged 
in the business of storing goods for profit. 

U.C.C. sec. 7-202. Explanatory Notes. 

Although a warehouse receipt need not be in any 
particular form, it must contain the following essen- 
tial terms: Locatior of the warehouse, date of issue 
of the receipt, number of the receipt, statement de- 
signating the person to whom the goods are to be de- 
livered, rate of storage and handling charges, de- 
scription of the goods, signature of the warehouseman, 
the fact of any ownership interest in the goods on the 
part of the warehouseman, and provisions relating to 
a warehouseman's lien or security interest. 



Liability is imposed for damages caused by the 
omission of any essential term, thus indicating that 
despite such an omission, the receipt is still a docu- 
ment of title carrying with it obligations and rights; 
this matter is made nore explicit in section 7-401 of 
the Code. 

Hawaii Law. 

Rev. Laws Hawaii 207-2, 207-3 (UWRA) 

The essential terms which must be included in 
warehouse receipts are the same under existing law as 
under the Code, except that the Code requires "rate 
of storage and handling charges" instead of "rate of 
storage charges" and the Code states "lien or security 
interest" instead of "lien". 

Under the Code, liability for omission of an es- 
sential term is imposed whether the receipt is nego- 
tiable or non-negotiable while under the Revised Laws 
only omission from a negotiable receipt creates a 
statutory liability. 

U .C.C. Sec. 7-203. Explanatory Notes. 

This section imposes liability on the issuer of 
a document of title, other than a bill of lading, to 
a party to or purchaser for value in good faith for 
damages caused by non-receipt or misdescription of 
the goods. The bailee may disclaim liability by 2- 
spicuously inserting on the receipt a statement of 
his actual knowledge of the facts of description of 
and existence of the goods where he does not know the 
facts other than through markings on the goods or 
statements of the depositor. "Conspicuous" is defined 
in section 1-201 (10) of the Code as "so written that 
a reasonable person ayainst whom it is to operate 
ought to have noticed it". 

Hawaii Law. 

Rev. Laws Hawaii 207-20 (UWRA) 

The existing law in Hawaii provides that the 
warehouseman's liability for non-existence or mis- 
description of goods runs to the "holder" of a receipt 
while this section of the Code imposes liability only 
as against a "party to" or a "purchaser for value in 
good faith" of a receipt. 



The d i s c l a i m e r  p r o v i s i o n  o f  e x i s t i n g  law does  n o t  
i n c l u d e  a  "consp icuous"  r e q u i r e m e n t .  

U . C . C .  Sec .  7-204. E x p l a n a t o r y  Notes 

A warehouseman i s  s u b j e c t  t o  o r d i n a r y  n e g l i g e n c e  
l i a b i l i t y  f o r  damages t o  goods r e s u l t i n g  from f a i l u r e  
t o  e x e r c i s e  r e a s o n a b l e  c a r e .  Damages, and t h e  t i m e  
w i t h i n  which c l a i m s  must b e  b r o u g h t  t h e r e f o r ,  may b e  
l i m i t e d  b y  t h e  t e rms  o f  t h e  r e c e i p t  o r  s t o r a g e  ag ree -  
ment,  e x c e p t  w i t h  r e s p e c t  t o  l i a b i l i t y  f o r  c o n v e r s i o n .  
The p r o v i s i o n s  o f  t h i s  s e c t i o n  o f  t h e  Code a r e  gene r -  
a l l y  i n  accord  w i t h  p r i o r  un i fo rm l e g i s l a t i o n  and t h e  
p r i n c i p l e s  o f  t h e  common law o f  c o n t r a c t .  

A l l  of t h e  adop t ing  s t a t e s  have  e i t h e r  o m i t t e d  
s u b s e c t i o n  ( 4 )  o r  f a i l e d  t o  name an e x i s t i n g  s t a t u t e  
which would impose a h i g h e r  r e s p o n s i b i l i t y  o r  would 
i n v a l i d a t e  c o n t r a c t u a l  l i m i t a t i o n s  a s  a u t h o r i z e d  un- 
d e r  A r t i c l e  ? .  

Hawaii Law. 

Rev. Laws Hawaii 207-3, 207-21 (UWRA) 

The s t a n d a r d  o f  c a r e  r e q u i r e d  under  t h e  Code i s  
t h a t  which a  " r e a s o n a b l y  c a r e f u l  man would e x e r c i s e  
under l i k e  c i r c u m s t a n c e s "  and might  b e  c o n s i d e r e d  less 
s t r i n g e n t  t h a n  t h e  e x i s t i n g  s t a n d a r d  which i s  t h a t  
which a  " r e a s o n a b l y  c a r e f u l  man would e x e r c i s e  i n  re- 
g a r d  t o  s i m i l a r  goods of h i s  own" ( s e c t i o n  207-3, 
Revised  Laws o f  Hawaii 1955) o r  "a r e a s o n a b l y  c a r e f u l  
owner o f  s i m i l a r  goods" ( s e c t i o n  207-21, Revised  Laws 
o f  Hawaii 1 9 5 5 ) .  

The c o d i f i c a t i o n  o f  t h e  a u t h o r i t y  t o  l i m i t  l i a -  
b i l i t y  c o n t r a c t u a l l y  i s  n o t  a p a r t  o f  t h e  e x i s t i n g  
s t a t u t o r y  law b u t  seems t o  f o l l o w  common law r u l e s .  

U.C.C. Sec .  7-205. Exp lana to ry  Notes .  

T h i s  s e c t i o n ,  a  s p e c i a l  a p p l i c a t i o n  o f  t h e  s a l e s  
law r u l e  s e t  f o r t h  i n  s e c t i o n  2-403 (2 )  of t h e  Code, 
p e r m i t s  a  buyer  i n  t h e  o r d i n a r y  c o u r s e  o f  b u s i n e s s  t o  
t a k e  f r e e  and c l e a r  o f  t h e  r i g h t s  o f  a  h o l d e r  of a  
warehouse r e c e i p t  c o v e r i n g  f u n g i b l e  goods and i s s u e d  
by  a  warehouseman who i s  i n  t h e  b u s i n e s s  of buying and 
s e l l i n g  such goods.  Th i s  r u l e  would seem t o  b e  c o n t r a  



t o  c a s e s  ho ld ing  t h a t  a  p u r c h a s e r  who buys  f u n g i b l e  
goods s u b j e c t  t o  a  warehouse r e c e i p t  i s  l i a b l e  t o  t h e  
h o l d e r  of t h e  r e c e i p t .  However, c o u r t s  have come t o  
t h e  conc lus ion  adopted  i n  t h i s  s e c t i o n  by f i n d i n g  t h a t  
t h e  owner of t h e  r e c e i p t  i s  es topped  t o  complain by 
v i r t u e  of  t h e  f a c t  t h a t  he  l e f t  f u n s i b l e  qoods i n  t h e  
hands o f  a  d e a l e r .  P r e s t o n  v .  ~ i t h e r s ~ o o k ,  109 I n d .  
457,  9N.E. 585 ( 1 8 8 6 ) .  

A s i m i l a r  r u l e  was e n a c t e d  by Congress  i n  1955 
(15 U.S.C.A. 714 ( p ) )  t o  p r o t e c t  i n n o c e n t  p u r c h a s e r s  
o f  f u n g i b l e  goods from c l a i m s  of  t h e  Commodity C r e d i t  
Corpora t ion  f o r  convers ion  where t h e  p u r c h a s e  i s  made 
f o r  v a l u e  i n  good f a i t h  and i n  t h e  o r d i n a r y  c o u r s e  of  
b u s i n e s s  from a  pe r son  r e g u l a r l y  engaged i n  buying 
and s e l l i n g  such goods. 

U.C.C.  Sec .  7-206. Exp lana to ry  Notes .  

A warehouseman has  a g c n e r a l  r i g h t ,  a p p l i c a b l e  
t o  a l l  goods and r e g a r d l e s s  of whether  o r  n o t  t h e  
b a i l o r  h a s  p a i d  accrued s t o r a g e  c h a r g e s  t o  t e r m i n a t e  
s t o r a g e  a t  t h e  end of  a  s p e c i f i e d  s t o r a g e  p e r i o d  o r  
a t  t h e  end of  t h i r t y  days i f  no s t o r a g e  p e r i o d  i s  
s p e c i f i e d .  He must n o t i f y  a l l  known c l a i m a n t s  t o  t h e  
goods,  and i f  t h e  goods a r e  n o t  removed, h e  may s e l l  
them i n  accordance w i t h  t h e  p r o v i s i o n s  p rov ided  f o r  
enforcement of  h i s  l i e n ,  a s  s e t  f o r t h  i n  s e c t i o n  7-  
210 of t h e  Code. 

The warehouseman h a s  a  supplementary  r i g h t  t o  
t e r m i n a t e  s t o r a g e  i f  he b e l i e v e s  i n  good f a i t h  t h a t  
t h e  goods w i l l  d e t e r i o r a t e  o r  f a l l  i n  v a l u e  below t h e  
amount of h i s  l i e n  w i t h i n  a  p e r i o d  which i s  s h o r t e r  
t h a n  t h e  p e r i o d  i n  which h e  cou ld  d i s p o s e  of them un- 
d e r  h i s  g e n e r a l  r i g h t  of t e r m i n a t i o n .  I f  h e  e x e r c i s e s  
t h i s  supplementary r i g h t ,  h e  may s p e c i f y  a  s h o r t e r  
r e a s o n a b l e  t ime and s e l l  t h e  joods  one week a f t e r  t h e  
e x p i r a t i o n  of  t h e  p e r i o d  s p e c i f i e d  i n  t h e  n o t i c e  and 
a f t e r  adver t i sement .  

A t h i r d  r i g h t  of  t e r m i n a t i o n  i s  p e r m i t t e d  i n  t h e  
c a s e  of  hazardous goods.  Th i s  r i g h t  can  b e  e x e r c i s e d ,  
b y  p u b l i c  o r  p r i v a t e  s a l e  on r e a s o n a b l e  n o t i c e  b u t  
wi thou t  adver t i sement ,  o n l y  i f  t h e  warehouseman had 
no n o t i c e  o f  t h e  q u a l i t y  o r  c o n d i t i o n  o f  t h e  goods a t  
t h e  t ime of s t o r a g e ,  p robab ly  on t h e  t h e o r y  t h a t  a  
summary power of removal i s  n o t  3 u s t i f i e d  when t h e  
warehouseman accep ted  t h e  goods knowing of t h e  r i s k  



t h e y  involved.  Any l a w f u l  manner o f  d i s p o s a l  i s  au- 
t h o r i z e d  a f t e r  an u n s u c c e s s f u l  a t t e m p t  t o  s e l l .  Of 
c o u r s e ,  even though he  had knowledge o f  t h e  hazardous  
q u a l i t y  o f  t h e  goods a t  t h e  t ime  o f  t h e i r  d e p o s i t ,  h e  
nay  s t i l l  a v a i l  h imse l f  o f  t h e  g e n e r a l  r i g h t  o f  t e r -  
mina t ion .  

Hawaii Law. 

Rev. Laws Hawaii 207-33, 207-34, 207-36 (UWRA) 

E x i s t i n g  law c o n t a i n s  no s p e c i f i c  p r o v i s i o n s  au- 
t h o r i z i n g  e i t h e r  a  g e n e r a l  r i g h t  of t e r m i n a t i o n  of 
s t o r a g e  nor  imposing a  d u t y  t o  c o n t i n u e  s t o r a g e .  Sec- 
t i o n  207-34 a u t h o r i z e s  t h e  r i g h t  of s a l e  o r  d i s p o s a l  
i n  t h e  l i m i t e d  c a s e s  of p e r i s h a b l e  goods ,  goods which 
by  t h e i r  n a t u r e  w i l l  d e t e r i o r a t e  g r e a t l y  i n  v a l u e ,  
and goods which by t h e i r  o d o r ,  l e a k a g e ,  inflamma- 
b i l i t y ,  o r  e x p l o s i v e  n a t u r e  w i l l  b e  l i a b l e  t o  i n j u r e  
o t h e r  p r o p e r t y .  There  i s  no requ i remen t  o f  a d v e r t i s e -  
ment. The e x i s t i n q  r i g h t  o f  redempt ion  e x t e n d s  o n l y  
t o  t h o s e  e n t i t l e d  t o  n o t i c e  w h i l e  t h e  Code ex tends  t h e  
r i g h t  t o  any person e n t i t l e d  t o  t h e  goods.  

U .C .C . Sec . 7-207. Exp lana to ry  Notes.  

I n  a d d i t i o n  t o  c o n s o l i d a t i n g  p r i o r  uni form s t a t u -  
t o r y  p r o v i s i o n s  r e l a t i n g  t o  keep ing  goods s e p a r a t e  and 
commingling f u n g i b l e  goods ,  t h i s  s e c t i o n  e l i m i n a t e s  
t h e  q u a l i f i c a t i o n  t o  t h e  a u t h o r i z a t i o n  t o  commingle 
f u n g i b l e  goods. The change p e r m i t s  commingling wheth- 
er o r  n o t  s p e c i f i c a l l y  a u t h o r i z e d  by  agreement  o r  cus-  
tom. I t  should b e  n o t e d  t h a t  commingling i s  f u r t h e r  
wide ly  au thor i zed  b y  r e a s o n  of t h e  d e f i n i t i o n  of 
" f u n g i b l e "  under s e c t i o n  1-201 (17) o f  t h e  code  which 
i n c l u d e s  goods f u n g i b l e  b y  n a t u r e  o r  usage  and a l s o  
goods deemed f u n g i b l e  under  a  p a r t i c u l a r  agreement o r  
document. 

The f i r s t  p a r t  of  s u b s e c t i o n  (2)  i s  a  r e s t a t e -  
ment of t h e  UWRA p r o v i s i o n  t h a t  f u n g i b l e  goods com- 
mingled by a  warehousenan a r e  owned i n  common by p e r -  
s o n s  e n t i t l e d  t h e r e t o .  However, under UWRA i f  t h e r e  
i s  an o v e r i s s u e  wi th  r e s p e c t  t o  f u n g i b l e  goods ,  each  
d e p o s i t o r  becomes e n t i t l e d  t o  a  p r o  r a t a  s h a r e  o f  t h e  
mass, whereas under A r t i c l e  7  o f  t h e  code  a  h o l d e r  o f  
a  d u l y  n e q o t i a t e d  r e c e i p t  i s  a l s o  p e r m i t t e d  t o  c l a i m  
h i s  p r o  r a t a  s h a r e  o f  t h e  mass, even though h i s  r e -  
c e i p t ,  i n  f a c t ,  might n o t  r e p r e s e n t  a d e p o s i t .  Th i s  
s i t u a t i o n  is s p e c i f i c a l l y  i n c l u d e d  a s  an e x c e p t i o n  t o  
t h e  g e n e r a l  r u l e  p rov ided  i n  s e c t i o n  7-402 o f  t h e  
Code r e l a t i n g  t o  d u p l i c a t e  documents of t i t l e .  



Hawaii Law. 

Rev. Laws Hawaii 207-22, 207-23, 207-24, 207-57 ( U r n )  

E x i s t i n g  law p e r t a i n i n g  t o  keep ing  goods s e p a r a t e  
and commingling of f u n g i b l e  goods would be  modif ied  by  
A r t i c l e  7  of t h e  Code i n  r e s p e c t  t o  broadening t h e  au- 
t h o r i t y  t o  commingle goods,  e x t e n d i n g  t h e  d e f i n i t i o n  
o f  " f u n g i b l e " ,  and expanding t h e  r i g h t  t o  s h a r e  i n  t h e  
mass o f  commingled f u n g i b l e  goods i n  c a s e  o f  o v e r i s s u e ,  
a s  n o t e d  above. 

U.C.C. Sec.  7-208. Exp lana to ry  Notes.  

A r t i c l e  7  p r o v i d e s  d i f f e r e n t  t r e a t m e n t  f o r  two 
k i n d s  of unau thor i zed  a l t e r a t i o n s  o f  warehouse r e -  
c e i p t s .  I n  t h e  c a s e  of b l a n k s  and u n a u t h o r i z e d  com- 
p l e t i o n s  of n e g o t i a b l e  warehouse r e c e i p t s ,  t h e  ware- 
houseman i s  h e l d  r e s p o n s i b l e  f o r  t h e  r e c e i p t ,  a s  
a l t e r e d ,  t o  a  bona f i d e  p u r c h a s e r  f o r  v a l u e .  The 
l i a b i l i t y  e x t e n d s ,  e v i d e n t l y ,  t o  i n c l u d e  damages f o r  
t h e  non-exis tence  o f  t h e  goods.  Th i s  approach i s  con- 
s i s t e n t  wi th  s e c t i o n s  3-115, 3-407 ( 3 ) ,  and 8-206 o f  
t h e  Code d e a l i n g  w i t h  o t h e r  incomple te  i n s t r u m e n t s ,  
b u t  t h e r e  i s  no comparable t r e a t m e n t  accorded b i l l s  
o f  l a d i n g  ( s e c t i o n  7-306). Other  u n a u t h o r i z e d  a l t e r -  
a t i o n s  l e a v e  warehouse r e c e i p t s  e n f o r c e a b l e  accord ing  
t o  t h e i r  o r i g i n a l  t e n o r ,  even by  t h e  a l t e r e r  o r  one 
who r e c e i v e d  t h e  r e c e i p t  w i t h  n o t i c e  o f  t h e  a l t e r -  
a t i o n .  

Hawaii Law. 

Rev. Laws Hawaii 207-13 (UWRA) 

E x i s t i n g  law does  n o t  d i f f e r e n t i a t e  a l t e r a t i o n s  
on t h e  b a s i s  o f  unau thor i zed  comple t ions  and o t h e r  
a l t e r a t i o n s .  The g e n e r a l  r u l e  i s  t h a t  a  p u r c h a s e r  f o r  
v a l u e  may e n f o r c e  an  a l t e r e d  r e c e i p t  o n l y  accord ing  t o  
i t s  o r i g i n a l  terms. 

U.C.C.  Sec.  7-209. Exp lana to ry  Notes.  

Under t h e  Code t h e  warehouseman's l i e n  is  c a t e -  
g o r i z e d  i n t o  a  s p e c i f i c  l i e n ,  a  g e n e r a l  l i e n ,  and a  
s e c u r i t y  i n t e r e s t ,  and d i f f e r e n t  consequences f low 
depending on whether  t h e  r e c e i p t  i n  q u e s t i o n  i s  nego- 
t i a b l e  o r  non-negot iable .  



Charges Covered. A s p e c i f i c  l i e n ,  which a t t a c h e s  
a u t o m a t i c a l l y ,  i s  l i m i t e d  t o  t h e  u s u a l  cha rges  a r i s -  
i n g  o u t  of a  s t o r a g e  arrangement.  It covers  such 
charges  o n l y  i n  r e l a t i o n  t o  t h e  p a r t i c u l a r  goods 
s t o r e d  under t h e  r e c e i p t .  Where t h e  goods a r e  s t o r e d  
under a  non-negot iable  r e c e i p t ,  t h e  warehouseman may 
c o n v e r t  t h e  s p e c i f i c  l i e n  i n t o  a  g e n e r a l  l i e n ,  i . e . ,  
one cover ing  cha rges  on o t h e r  goods,  by  a  n o t a t i o n  on 
t h e  r e c e i p t  t h a t  t h e  l i e n  is  claimed f o r  such c h a r g e s  
and expenses i n  r e l a t i o n  t o  o t h e r  goods even t h o s e  
p r e v i o u s l y  su r rendered .  

The same r u l e s  apply  t o  n e g o t i a b l e  r e c e i p t s ,  ex- 
c e p t  t h a t ,  a s  a g a i n s t  a  pe r son  t o  whom t h e  r e c e i p t  h a s  
been "duly n e g o t i a t e d "  ( s e c t i o n  7-501), t h e  l i e n  i s  
l i m i t e d  t o  t h e  amount o r  r a t e  s p e c i f i e d  on t h e  r e c e i p t .  
Here t h e  n o t a t i o n  must b e  more p a r t i c u l a r ,  and i f  no 
such n o t a t i o n  i s  made, t h e  l i e n  is  l i m i t e d  t o  " a  
r easonab le  cha rge  f o r  s t o r a g e  of  t h e  goods covered by 
t h e  r e c e i p t  subsequent  t o  t h e  d a t e  o f  t h e  r e c e i p t " .  

Advances. The Code r e q u i r e s  t h a t  t h e  maximum amount 
o f  charges  f o r  which a  s e c u r i t y  i n t e r e s t  is  claimed 
must be s p e c i f i e d  on t h e  r e c e i p t  on t h e  t h e o r y  t h a t  
an  advance, u n l i k e  c h a r g e s ,  is n o t  d i r e c t l y  r e l a t e d  
t o  t h e  s t o r a g e  c o n t r a c t  (e .g .  l o a n s ,  s a l e s  commis- 
s i o n s ,  i n t e r e s t ) .  I n  a l l  o t h e r  r e s p e c t s  t h e  v a l i d i t y  
o f  a  s e c u r i t y  i n t e r e s t  is  governed by A r t i c l e  9 which 
d e a l s  wi th  secured  t r a n s a c t i o n s .  

S e c t i o n  7-202 of  t h e  Code, which r e q u i r e s  a 
s t a t e m e n t  of  t h e  amount o r  t h e  f a c t  of  advances f o r  
which t h e  warehouseman c la ims  a  l i e n  o r  a  s e c u r i t y  
i n t e r e s t ,  r e l a t e s  n o t  t o  enforcement of such  i n t e r e s t s  
b u t  t o  t h e  l i a b i l i t y  of  t h e  warehouseman f o r  damages 
i n c u r r e d  by omiss ion of terms from t h e  r e c e i p t .  

D e p o s i t o r ' s  I n t e r e s t  i n  Goods 

A warehouseman's l i e n  c l a i m  o r  s e c u r i t y  i n t e r e s t  
i s  e f f e c t i v e  a g a i n s t  t h e  owner o f  goods i n  t h e  c a s e  of  
unauthor ized  ba i lmen t  o n l y  where t h e  d e p o s i t o r  would 
have had t h e  power t o  make a p ledge  o f  t h e  goods which 
would be v a l i d  a s  a g a i n s t  t h e  t r u e  owner. 

Other p r o v i s i o n s  of  t h i s  s e c t i o n  a r e  l a r g e l y  a  
r e w r i t i n g  of  UWRA r u l e s  t h a t  p rov ide  f o r  t h e  a t t a c h -  
ment of  a  g e n e r a l  l i e n  t o  t h e  ba lance  of goods remain- 
i n g  i n  t h e  hands o f  a  warehouseman, and f o r  t h e  l o s s  
o f  a  l i e n  when a  warehouseman v o l u n t a r i l y  d e l i v e r s  o r  
u n j u s t i f i a b l y  r e f u s e s  t o  d e l i v e r .  



Hawaii Law. 

Rev. Laws Hawaii 207-27 to 207-32 (UWRA) 

Existing law provides for a general lien in cases 
involving non-negotiable receipts without the require- 
ment of a notation and limits the coverage of the lien 
to charges for storage in cases of negotiable receipts 
on which charges are not enumerated. In the latter 
case, section 207-30, Revised Laws of Hawaii 1955, re- 
quires only a statement of charges and not a specific 
enumeration of amount and rate. 

U.C.C. Sec. 7-210. Explanatory Notes. 

This section sets forth procedures for the sale 
of the goods to satisfy a warehouseman's lien without 
judicial proceedings A distinction is made between 
foreclosure proceedings for goods stored by a merchant 
in the ordinary course of his business and for goods 
stored by a non-merchant. In the case of goods stored 
by a merchant, a simplified procedure is in order and 
is valid if "commercially reasonable". If a ware- 
houseman is uncertain as to the status of his depositor, 
he may use the alternative procedure which is available 
to him but required in non-commercial storage cases. 
If the goods are stored by a non-merchant, e.g. a pri- 
vate party who deposits household goods in a ware- 
house, the detailed procedures of UWRA are applicable. 

The distinction made in this section between mer- 
chant and non-merchant is consistent with section 2- 
706 of the Code dealing with a seller's right to resell 
goods upon a buyer's breach. 

Enforcement of a warehousei.,an's lien by a mer- 
chant under the new liberal procedure may be by public 
or private sale, must be on terms which are commer- 
cially reasonable, must be preceded by notice to known 
claimants, and does not require notice in a newspaper. 

The method of lien enforcement which is manda- 
tory in non-commercial storage cases and optional in 
commercial storage cases follows the requirements of 
U . R A ,  including a public sale, notice, and publication. 

Other changes in UWRA provisions made by this 
section include the following: a warehouseman is 
given the right to bid at a public sale [ by  negative 
inplication this right is denied at a pri~rate sale); 



t h e  t i t l e  of  a  p u r c h a s e r  i n  good f a i t h  a t  a  f o r e -  
c l o s u r e  s a l e  i s  p r o t e c t e d  a l though  t h e  s e l l e r  f a i l s  
t o  comply w i t h  a l l  t e c h n i c a l  r e q u i r e m e n t s ;  and a f t e r  
a  pe r son  c la iming  a  r i g h t  i n  t h e  goods pays t h e  amount 
o f  t h e  l i e n  and expenses ,  t h e  warehousem.an is  r e q u i r e d  
t o  r e t a i n  t h e  goods t h u s  r e r n s t a t i n g  t h e  ba i lmen t .  

Hawaii Law. 

Rev. Laws Hawaii 207-31, 207-32, 207-33, 267-35, 
207-36 (UirrRA) 

E x i s t i n g  law i s  g e n e r a l l y  i n  accord  wi th  t h o s e  
p r o v i s i o n s  of A r t i c l e  7  which r e w r i t e  t h e  UWRA pro- 
cedures  f o r  enforcement of l i e n s  i n  n o n - c o m e r c i a l  
s t o r a g e  c a s e s .  The l i b e r a l  p rocedure  a v a i l a b l e  f o r  
goods s t o r e d  by a ne rchan t  i n  t h e  o r d i n a r y  course  of  
h i s  b u s i n e s s  i s  a  nove l  change i n  t h e  law. 

The p r o v i s i o n s  o f  s u b s e c t i o n  (4)  and ( 5 )  of sec -  
t i o n  7-210 of the  Code would modify e x i s t i n g  iaw by 
p e r m i t t i n g  a  warehouseman t o  h i d  a t  p u b l i c  s a l e s  and 
by conf i rming t h e  t i t l e  of p u r c h a s e r s  a t  f o r e c l o s u r e  
s a l e s .  These changes a r e  des igned  t o  make such s a l e s  
more a t t r a c t i v e  and t o  o b t a i n  b e t t e r  p r i c e s .  

Th i s  s e c t i o n  of t h e  Code c o n t a i n s  a s u b s e c t i o n  
s t a t i n g  t h e  l i a b i l i t y  of  a  warehouseman f o r  damages 
f o r  f a i l u r e  t o  comply w i t h  t h e  r equ i rements  f o r  f o r e -  
c l o s u r e  s a l e s ;  t h e r e  i s  no comparable r u l e  under  ex- 
i s t i n g  law. 

PART 3 
BILLS OF LADING: SPECIAL PROVISIONS 

U . C . C .  Sec .  7-30L. Explanatory  Notes.  

Th i s  s e c t i o n  sets Eorth t h e  l i a b i l i t y  of a  c a r -  
r i e r  f o r  n o n - r e c e i p t ,  r t i s d e s c r i p t i o n ,  m i s d a t i n g ,  and 
improper hand l ing .  The p r o v i s i o n s  a p p l i c a b l e  t o  i n -  
s t a n c e s  o f  misdat ing  f o l l o w  an amendment t o  t h e  Fed- 
e r a l  B i l l s  of Lading A c t  (44 S t a t .  1450 (1927) ,  a s  
amended 49 U.S.C. 102) which has  n o t  been i n c o r p o r a t e d  
i n t o  UBLA. L i a b i l i t y  e x t e n d s  t o  a  cons ignee  of  a  non- 
n e g o t i a b l e  b i l l  who has  g iven  v a i u e  i n  good f a i t h  o r  
t o  a  h o l d e r  t o  whom a  n e g o t i a b l e  b i l l  h a s  been d u l y  



n e g o t i a t e d ;  it does n o t  ex tend  t o  a  bank o r  o t h e r  non- 
cons ignee  of a  non-nego t i ab le  b i l l  which c o n t a i n s  a  
m i s d a t e ,  m i s d e s c r i p t i o n  o r  i s  i s s u e d  w i t h o u t  goods 
hav ing  been r e c e i v e d .  L i a b i l i t y  f o r  n o n - r e c e i p t  o r  
m i s d e s c r i p t i o n  may b e  d i sc l a imed  b y  t h e  i s s u e r ' s  no- 
t a t i o n  on t h e  b i l l  t h a t  he  does n o t  know ( i f  i n  f a c t  
t h a t  i s  so )  whether  p a r t  o r  a l l  o f  t h e  goods were r e -  
c e i v e d  o r  conform t o  t h e  d e s c r i p t i o n .  The p a r a l l e l  
s e c t i o n  (7-203) a p p l i c a b l e  t o  warehouse r e c e i p t s  r e -  
q u i r e s  t h a t  such  e x o n e r a t i n g  s t a t e m e n t s  b e  "conspi -  
cuous" .  

Other  p r o v i s i o n s  p e r t a i n i n g  t o  e x o n e r a t i o n  f o r  
damages r e s u l t i n g  from improper l o a d i n g  a r e  c o n s i s t e n t  
w i t h  common law and t h e  F e d e r a l  B i l l s  o f  Lading Act t o  
t h e  e f f e c t  t h a t  t h e  c a r r i e r  i s  r e l i e v e d  of l i a b i l i t y  
o n l y  f o r  damages causcd by a c t  o r  d e f a u l t  of t h e  
s h i p p e r .  

The s h i p p e r  i s  made a b s o l u t e l y  l i a b l e  t o  t h e  is- 
s u e r  a g a i n s t  damages causcd by i n a c c u r a c i e s  f u r n i s h e d  
i n  r e g a r d  t o  goods sh ipped .  Th i s  i s  t h e  adop t ion  o f  
a  p r a c t i c e  used i n  i n s t a n c e s  of s p e c i a l  sh ipments  
where c e r t a i n  i n f o r m a t i o n  c o n s t i t u t e s  t h e  b a s e s  f o r  
some o f  t h e  te rms o f  t h e  b i l l  o f  l a d i n g .  

Hawaii Law. 

Rev. Laws Hawaii 106C-21 

E x i s t i n g  law d o e s  n o t  p r e s c r i b e  t h e  form o r  con- 
t e n t  o f  b i l l s  o f  l a d i n g ;  i n  f a c t ,  t h e r e  is  a lmos t  no 
s t a t e  l e g i s l a t i o n  d e a l i n g  w i t h  b i l l s  o f  lac?ing. Un- 
d e r  t h e  Motor C a r r i e r  Law, e n a c t e d  i n  1961, t h e  p u b l i c  
u t i l i t i e s  commission i s  a u t h o r i z e d  t o  p r e s c r i b e  t h e  
form and c o n t e n t  of b i l l s  o f  l a d i n g  f o r  t r a f f i c  regu- 
l a t e d  under Chapter  106C, Revised  Laws o f  Hawaii 1955,  
a s  amended, and t h e  l e n g t h  o f  t i m e  t h e y  must b e  p r e -  
s e r v e d .  The Code does  n o t  l i s t  e s s e n t i a l  t e rms  f o r  
b i l l s  o f  l a d i n q .  a s  it does  f o r  warehouse r e c e i p t s ,  
e v i d e n t l y  because  it was though t  t h a t  t h e i r  c o n t e n t s  
should  b e  determined by  s t a t e  r e g u l a t o r y  a g e n c i e s .  
(See s e c t i o n s  7-103 and 7-105 of t h e  Code.) 

U.C.C. s e c .  7-302. E x p l a n a t o r y  Notes .  

T h i s  s e c t i o n ,  which e s t a b l i s h e s  l i a b i l i t y  of 
o r i g i n a t i n g  and connect ing  c a r r i e r s  under a  th rough  
b i l l  o f  l a d i n g ,  i s  p a t t e r n e d  a f t e r  t h e  Carmack m e n d -  
ment t o  t h e  I n t e r s t a t e  CorEerce A c t ,  49  U . S . C .  20  (11) 



and (12). Although the federal law requires common 
carriers receiving goods to be shipped in interstate 
commerce or for export to an adjacent foreign country 
to issue a receipt or billof lading under a through 
bill of lading, the Code does not make issuance of a 
through bill mandatory. A connecting carrier is made 
liable for its own wrongdoing, and the initial car- 
rier, though liable for damages caused by a breach of 
duty of a connecting carrier, is given a right over 
against the carrier on whose line the damage is sus- 
tained. 

The rules of this section will be limited to in- 
trastate shipments since federal statutes pre-empt 
the field of interstate shipments. 

Hawaii Law. 

Rev. Laws Hawaii 104-21.5 

The exception, which authorizes variance of lia- 
bility by agreement, to the general rule of liability 
stated in this section of the Code, i.e., "an under- 
taking to be performed overseas or in territory not 
contiguous to the continental United States", will be 
more or less applicable to inter-island shipping de- 
pending on an interpretation of the terms "overseas" 
and "territory not contiguous to the continental 
United States". This interpretation, in turn, will 
ultimately depend on the jurisdictional question now 
before federal tribunals involving the status of inter- 
island waters. 

Section 104-21.5 places liability for loss, dam- 
age or injury to property on the issuer of a through 
bill of lading, even if such loss, damage or injury 
is caused by a connecting carrier. 

U.C.C. Sec. 7-303. Explanatory Notes. 

This section covers the carrier's duty to obey or 
disregard changed instructions and provides a remedy 
for the carrier in the event of conflicting claims. 
Circumstances are listed under ~hich the carrier may 
deliver the goods and be protected from liability for 
misdelivery, thus facilitating prompt disposition of 
ths goods. In the case of a negotiable bill of lading, 
the Code permits a change of instr~ctions to be made 



o n l y  b y  t h e  h o l d e r  and r e q u i r e s  n o t a t i o n  of such 
changes on t h e  b i l l  i n  o r d e r  t o  p r o t e c t  subsequent  
p u r c h a s e r s .  I f  t h e  b i l l  i s  non-nego t i ab le ,  t h e  c a r -  
r i e r  can obey t h e  cons ignor ,  even i f  he  r e c e i v e s  con- 
f l i c t i n g  i n s t r u c t i o n s  from t h e  cons ignee .  The c a r r i e r  
i s  less s a f e  i n  obeying t h e  cons ignee  b u t  may do s o  
w i t h  complete s a f e t y  i f  t h e r e  a r e  no c o n t r a r y  i n s t r u c -  
t i o n s  from t h e  cons ignor  and t h e  cons ignee  i s  i n  pos- 
s e s s i o n  of t h e  h i l l ,  o r  t h e  goods have a r r i v e d  a t  t h e i r  
b i l l e d  d e s t i n a t i o n .  I n  t h e  absence of t h e s e  conditions, 
t h e  c a r r i e r  i s  s t i l l  p r o t e c t e d  i n  obeying t h e  cons ignee  
i f  t h e  l a t t e r  i s  e n t i t l e d  t o  t h e  goods. 

The r u l e s  e s t a b l i s h e d  under  t h i s  s e c t i o n  a r e  de- 
s i g n e d  t o  permit d i v e r s i o n s  and reconsignments  t o  be 
made wi th  speed and s a f e t y .  

U.C .C.  Sec . 7-304. Explana to ry  Notes. 

B i l l s  i n  a  s e t  of  p a r t s ,  commonly c a l l e d  " b i l l s  
i n  s e t s " ,  whether n e g o t i a b l e  o r  non-nego t i ab le ,  a r e  
p r o h i b i t e d  excep t  "where customary i n  o v e r s e a s  t r a n s -  
p o r t a t i o n " .  V i o l a t i o n  of t h e  p r o h i b i t i o n  i s  t r e a t e d  
l i k e  any o t h e r  o v e r i s s u e ,  and t h e  c a r r i e r  i s  made 
l i a b l e  f o r  f a i l u r e  t o  d e l i v e r  goods t o  anyone who pur-  
chases  t h e  b i l l  o r  a  p a r t  of it f o r  v a l u e  i n  good 
f a i t h .  The European p r a c t i c e  o f  c a r r i e r s  i s s u i n g  a  
number of o r i g i n a l s  c o v e r i n g  t h e  same goods h a s  been 
condemned i n  t h e  United S t a t e s  a s  c o n s t i t u t i n g  a  
d i r e c t  i n v i t a t i o n  t o  f r a u d .  

The e x c e p t i o n  t o  t h e  p r o h i b i t i o n  a l s o  i s  s p e c i f i e d  
a s  one of t h e  e x c e p t i o n s  t o  t h e  g e n e r a l  r u l e  c o v e r i n g  
d u p l i c a t e  documents and o v e r i s s u e  of  s e c t i o n  7-402 of  
t h e  Code. 

luxere b i l l s  i n  s e t s  a r e  a u t h o r i z e d ,  t h e  p e r s o n  
t o  whom t h e  f i r s t  due n e g o t i a t i o n  i s  made a c q u i r e s  
t i t l e  t o  t h e  goods,  b u t  t h e  c a r r i e r  i s  p r o t e c t e d  i f  it 
d e l i v e r s  i n  good f a i t h  a g a i n s t  any p a r t  of t h e  s e t .  
The p a r t y  t o  whom t h e  f i r s t  due n e g o t i a t i o n  has been 
made can t h e n  r e p l e v y  t h e  goods o b t a i n e d  from t h e  c a r -  
r i e r  by  a  h o l d e r  who took  h i s  p a r t  of  t h e  s e t  subse -  
q u e n t l y  b u t  who f i r s t  p r e s e n t e d  it f o r  d e l i v e r y .  The 
l a t t e r  p a r t y  h a s  h i s  remedy i n  a  c a u s e  of  a c t i o n  a- 
g a i n s t  h i s  t r a n s f e r o r .  

The Code makes no s p e c i f i c  p r o v i s i o n s  de te rmin ing  
t i t l e  t o  goods f o r  which non-negot iable  b i l l s  i n  a 
s e t  have been i s s u e d ,  b u t  t h e  r e s u l t  would b e  governed 
b y  s e c t i o n  7-504 (1) and ( 2 )  (I;). The f i r s t  p r c h a s e r  



would be protected unless a subsequent purchaser was a 
buyer in the ordinary course of business from the 
transferor who either first notified the carrier or 
obtained delivery of the go'ods. 

Hawaii Law. 

The exception to the prohibition against issu- 
ance of bills in a set in cases of overseas trans- 
portation requires reference to the definition of 
"overseas" in section 2-323 of the Code and is sub- 
ject to a similar geographical-jurisdictional ques- 
tion presented by sections 7-104 and 7-302. 

U.C.C. Sec. 7-305. Cxq1.anatory Notes. 

A new type of bill of lading, "destination bill*' 
has developed in order to cope with high-speed trans- 
portation which results in goods arrivinq before ac- 
companying documents can ne cleared through bank chan- 
nels. The Code authorizes the use of this device to 
facilitate the employment of order bills in connection 
with fast shipments. 

The destination bill is issued at the point of 
destination on the request of the consignor or any 
one entitled to the goods under an already issued bill. 
In the latter case the outstanding document must be 
surrendered. The shipper-seller wires a draft on the 
buyer-consignee which is attached to the bill and both 
are presented to the buyer before the goods arrive. 

U.C.C. sec. 7-306. Explanatory Notes. 

It is interesting to compare this section, which 
provides that an unauthorized alteration or filling in 
of a blank in a bill of lading leaves the bill en- 
forceable according to its original terms, with sec- 
tion 7-208  which provides that wnere a blank in a 
negotiable warehouse receipt has been filled in with- 
out authority, the insertion may be treated as author- 
ized by a purchaser for value without notice. The 
differential treatment accorded the two classes of 
documents may be justified on the reasoning that ware- 
house receipts are issued on actual receipt of the 
goods by one who should know that blank receipts are 
dangerous; but bills of lading are made out by the 



s h i p p e r  whose d e s c r i p t i o n  of  t h e  goods i s  accepted a s  
c o r r e c t  o r  o c c a s i o n a l l y  by a  t r u c k  d r i v e r ,  t h u s  ac- 
count ing f o r  t h e  impos i t ion  of  a  lower s t a n d a r d .  Th i s  
r a t i o n a l e  i g n o r e s  t h e  d i f f e r e n c e  between t h e  c a r r i e r  
s i g n i n g  a  b i l l  f o r  goods a l r e a d y  loaded ,  with a  d i s -  
c l a imer  o f  l i a b i l i t y  f o r  t h e  accuracy of  t h e  d e s c r i p -  
t i o n ,  and t h e  c a r r i e r  s i g n i n g  on a  b lank b i l l  of  l ad -  
i n g .  I n  t h e  l a t t e r  c a s e  t h e  i n v i t a t i o n  f o r  f r a u d  is  
obvious s i n c e  it would pe rmi t  s a l e  of  t h e  document 
wi thou t  t h e  b o t h e r  o f  loading anything aboard t h e  
c a r r i e r .  

U.C.C. Sec .  7-307. Explanatory  Notes.  

A c a r r i e r  i s  g i v e n  a  s p e c i f i c  possessory  l i e n  
( i . e . ,  a t t a c h e s  on ly  t o  goods covered b y  t h e  b i l l )  
f o r  enumerated charges  and expenses  subsequent  t o  t h e  
d a t e  of i t s  r e c e i p t  o f  t h e  goods i n  c a s e s  invo lv ing  
b o t h  n e g o t i a b l e  and non-negot iable  b i l l s  of l a d i n g .  
Th i s  l i e n  i s  more l i m i t e d  than  t h e  one g r a n t e d  t o  a  
warehouseman under s e c t i o n  7-209 of t h e  Code, which 
p r o v i d e s  f o r  b o t h  a  s p e c i f i c  and a  g e n e r a l  p o s s e s s o r y  
l i e n  a s  w e l l  a s  a s e c u r i t y  i n t e r e s t  f o r  charges  o t h e r  
t h a n  t h o s e  normally a s s o c i a t e d  w i t h  warehousing,  such 
a s  f o r  money advanced, i n t e r e s t ,  o r  s a l e s  commissions. 
No s p e c i f i c  p r o v i s i o n  is  made f o r  a  g e n e r a l  l i e n  o r  a 
s e c u r i t y  i n t e r e s t  i n  f avor  of  a  c a r r i e r  because  a  c a r -  
r ier  does no t  commonly c la im a  l i e n  f o r  s e r v i c e s  pe r -  
formed i n  connect ion w i t h  o t h e r  goods n o r  does it 
normally lend money. F u r t h e r ,  a  c a r r i e r  i s  u s u a l l y  
s u b j e c t  t o  pub l i shed  charges  and i s  n o t  f r e e  t o  make 
s p e c i a l  arrangements w i t h  p a r t i c u l a r  s h i p p e r s ;  s o  
t h e r e  i s  i n f r e q u e n t  occas ion  f o r  t h e  impos i t ion  of  a  
g e n e r a l  l i e n  o r  s e c u r i t y  agreement. I f  t h e  p r a c t i c e  
o f  a  c a r r i e r  i s  o t h e r w i s e ,  however, t h e  Code would n o t  
deny it a  g e n e r a l  l i e n  o r  s e c u r i t y  i n t e r e s t ,  v a l i d  
under  o t h e r  s t a t e  law, s i n c e  s e c t i o n  7-105 of t h e  Code 
would p r o s c r i b e  a  n e g a t i v e  i m p l i c a t i o n  t o  be  drawn 
from t h e  f a c t  t h a t  such s e c u r i t y  i s  provided f o r  i n  
s e c t i o n  7-203. 

I n  c a s e s  o f  n e g o t i a b l e  b i l l s  of  l ad ing  h e l d  by 
p u r c h a s e r s  f o r  va lue  t h e  l i e n  i s  l i m i t e d  t o  t h e  char-  
g e s  s t a t e d  i n  t h e  b i l l  or t a r i f f s  o r  t o  a  r easonab le  
charge  i f  no charges  a r e  s t a t e d .  The c u t - o f f  p r o t e c -  
t i o n  is  n o t  c o n t i n g e n t  on good f a i t h ;  t h e r e f o r e  a  
p u r c h a s e r  f o r  v a l u e  o f  a  n e g o t i a b l e  b i l l  who knows 
t h a t  t h e  c a r r i e r  i s  claircing a  l i e n  may no t  b e  l i a b l e  
f o r  charqes .  



Where a  common c a r r i e r  i s  required by law t o  ac- 
cep t  goods f o r  t r a n s p o r t a t i o n ,  i t s  s p e c i f i c  l i e n  is  
v a l i d  a s  aga ins t  any person,  un le s s  t h e  c a r r i e r  had 
not ice  t h a t  t h e  consignor lacked a u t h o r i t y  t o  sh ip  t h e  
goods, even i f  t h e  consignor was a  t h i e f .  I f  t he  ca r -  
r i e r  is no t  requi red  t o  accept  t h e  goods, t h e  s p e c i f i c  
l i e n  i s  v a l i d  aga ins t  anybody e n t r u s t i n g  possession t o  
t h e  consignor,  inc lud ing  one holding a  recorded se- 
c u r i t y  i n t e r e s t  ( see  s e c t i o n  9-310) un le s s  t h e  c a r r i e r  
has  no t i ce  t h a t  t h e  b a i l o r  lacked such au tho r i ty .  

U.C.C.  Sec 7-308. Explanatory Notes. 

Enforcement of t h e  c a r r i e r ' s  l i e n  has t r a d i t i o n -  
a l l y  been governed by c o n t r a c t  between t h e  c a r r i e r  and 
sh ipper ,  r a t h e r  than by s p e c i f i c  s t a t u t e .  This sec- 
t i o n  of t he  Code i s  almost i d e n t i c a l  t o  s e c t i o n  7-210 
r egu la t ing  enforcement of t h e  warehouseman's l i e n .  
The er.planatory no te s  t o  t h a t  s e c t i o n  a r e  equa l ly  ap- 
p l i c a b l e  t o  t h e  c a r r i e r ' s  l i e n  enforcement. 

Hawaii Law. 

Rev. Laws Hawaii 193-4, 193-5, 193-6 

Exis t ing  law au tho r i ze s  common c a r r i e r s  t o  s e l l  
a t  pub l i c  auct ion goods unclaimed f o r  s i x  months. The 
l i e n  i s  s p e c i f i c  and a t t aches  au tomat ica l ly .  The r i g h t  
t o  forec lose  on such a  l i e n  accrues  a f t e r  t h e  six-month 
per iod o r  as  soon a s  necessary i n  t he  case  of per ish-  
ab l e  goods. The l i e n  covers  t r a n s p o r t a t i o n ,  s to rage ,  
adve r t i s ing ,  and s a l e s  charges.  The s a l e  must be pre- 
ceded by advert isement ,  except i n  t h e  case  of per i sh-  
able  goods i n  which event  t h e  s a l e  rxay be e i t h e r  pub- 
l i c  o r  p r i v a t e .  

After  s a l e ,  t h e  c a r r i e r  i s  requi red  t o  keep re-  
cords  of t he  t r a n s a c t i o n  and preserve them f o r  f i v e  
years .  Any excess i n  t h e  proceeds of t h e  s a l e  must be 
paid t o  c la imants  w i th in  t h e  five-year per iod  and a f t e r  
t h a t  time escheat  t o  t h e  S t a t e .  

The Code i s  s i l e n t  on the  problems presented by 
unclaimed and pe r i shab le  goods he ld  by c a r r i e r s .  Un-  
der  t he  Code a  c a r r i e r  would have a  r i g h t  t o  terminate  
s to rage  and dispose of t he  goods only a f t e r  i t  had ac- 
quired t h e  s t a t u s  of  a  warehouseman. Since a  c a r r i e r  
seeking t o  dispose of goods i n  t h i s  s i t u a t i o n  i s  ac tu-  
a l l y  seeking t o  terminate  i t s  s t a t u s  a s  a  warehouse~an ,  
t h e  r u l e s  of s ec t ion  7-206 of t h e  Code would l o g i c a l l y  
apply. 



U.C.C. Sec. 7-309. Explanatory Notes. 

This codification of a carrier's duty of care and 
the extent to which liability can be limited by con- 
tract is patterned after the Carmack Amendment to the 
Interstate Comnerce Act, 49 U.S.C.A. section 20 (11). 
The standard of care imposed by the Code is that of a 
reasonably careful man under like circumstances. Limi- 
tations on financial responsibility and specifications 
pertaining to the time and manner of making claims for 
damages are proper within prescribed limits. Any 
stricter rule of law imposing liability on a carrier 
is explicitly continued. 

Hawaii Law. 

Rev. Laws Hawaii 104-21.5 

Existing law places liability on the carrier for 
the full actual loss, damage or injury to property, 
7.. L u u ~  does not specify the standard of care required by 
the carrier. It permits limitation of liability in 
special excepted cases. The section provides that the 
period for filing claims cannot be made shorter than 
four months. 

PART 4 
WAREHOUSE RECEIPTS AND BILLS OF LADING: 

GENERAL OBLIGATIONS 

U .C .C. Sec. 7-401. Explanatory Notes. 

The obligations and rules imposed by Article 7 
apply to issuers of documents of title notwithstand- 
ing the fact that the documents do not conform to the 
requirenects of the Article or other ia;*.s and reguia- 
tions and notwithstanding other irregularities regard- 
ing issue, Eorn or content. This section applies, 
however, only when the issuer has issued a document of 
title, defined in section 1-201 (15) of the Code as 
any "document which in the regular course of business 
or financing is treated as adequately evidencing that 
the person in possession of it is entitled to receive, 
hold and dispose of the document and the goods it 
covers. To be a document of title a document rdst 



purport to be issued by or addressed to a bailee and 
purport to cover goods in the bailee's possession 
which are either identified or are fungible portions 
of an identifiable mass." 

Examples of irregularities which do not relieve 
the issuer of Article 7 obligations include the fol- 
lowing: a bailee is not permitted to avoid his ob- 
ligation to deliver the goods (7-403) or his obliga- 
tion of due care with respect to them (7-204 and 7- 
309) by taking the position that no valid document was 
issued because he failed to file a statutory bond or 
did not disclose the place of storage in the document. 

Hawaii Law. 

Rev. Laws Hawaii 207-1, 207-2, 207-3, 207-53 ( I J ' rmA)  

Existing law prescribes certain essential terms 
which must be included in warehouse receipts. Under 
these rules a failure to include an essential term or 
the insertion of an improper term may mean that the 
document is not a warehouse receipt, and the issuer in 
such a case might be relieved of obligations which 
otherwise would be imposed upon him. This uncertainty 
is at least partially removed by broadening under sec- 
tion 7-201 of the Code the definition of "warehouse 
receipt" to include warehousemen who are not storing 
goods for profit and warehousemen who are acting il- 
legally and by revising under section 7-202 of the 
Code the essential terms which must be included in a 
warehouse receipt. 

The Hawaii statute requiring a statement of the 
warehouseman's ownership on the receipt and making 
non-compliance a crime has no counterpart in the Code 
which does not include any criminal provisions. 

U , C . C .  Sec. 7-402. Explanatory Notes. 

The exceptions to the rule that duplicate escu- 
ments purporting to cover goods already represented by 
an outstanding document of the same issuer do not s p -  
bolize the goods that are discussed in the sections 
where the exceptions are stated: the "bills in set" 
exception in section 7-304; the "overissue of warehouse 
receipts for fungible goods" in section 7-207; and the 
"substitutes for lost, stolen or destroyed docurcents" 
herein. 



The h o l d e r  of  an  o r i g i n a l  warehouse r e c e i p t  o r  
b i l l  of  l a d i n g ,  whether  n e g o t i a b l e  o r  non-nego t i ab le ,  
canno t  b e  d i v e s t e d  of  h i s  r i g h t s  under  t h e  document b y  
t h e  subsequen t  i s s u e  of  a  second o r  d u p l i c a t e  warehouse 
r e c e i p t  o r  b i l l  of l a d i n g  cover ing  t h e  same goods.  

The t r a n s f e r e e  of  an o v e r i s s u e  o r  non-marked du- 
p l i c a t e  document a c q u i r e s  no t i t l e  b u t  h a s  a  r i g h t  of  
damages a g a i n s t  t h e  i s s u e r .  

Although t h e  g e n e r a l  r u l e  i s  t h a t  t h e  t r a n s f e r e e  
of  a  non-negot iable  document a c q u i r e s  o n l y  t h e  r i g h t s  
o f  h i s  t r a n s f e r o r ,  t h e  o f f i c i a l  comment No. 2  t o  t h i s  
s e c t i o n  s t a t e s  t h a t  t h e  t r a n s f e r e e  of  a  non-negot iable  
document who acqu ixes  an unmarked d u p l i c a t e  from a  
t r a n s f e r o r  who knew t h e  f a c t s  h a s  a r i g h t  t o  damages. 
The o n l y  c a s e  on t h i s  p o i n t  i s  Brock v .  A t t e b e r r y ,  153 
La. 649,  96 So. 505 ( 1 9 2 3 ) .  

D i s p u t e s  between h o l d e r s  of  documents n o t  of  t h e  
same i s s u e r  a r e  provided f o r  i n  s e c t i o n  7-503 of  t h e  
Code. 

Hawaii Law. 

Rev. Laws Hawaii 207-6, 207-14, 207-52 (UWRA) 

The p r o v i s i o n  o f  t h e  Code i s  b r o a d e r  t h a n  e x i s t -  
i n g  s t a t u t o r y  law which makes t h e  i s s u e r  o n l y  of  an 
unmarked d u p l i c a t e  n e q o t i a b l e  warehouse r e c e i p t  l i a b l e  
t o  anyono who purchases  i t  f o r  v a l u e  supposing it t o  
b e  t h e  o r i g i n a l .  Hawaii law does  n o t  p r o v i d e  f o r  ex- 
c e p t i o n s  i n  t h e  c a s e s  of  o v e r i s s u e  o f  r e c e i p t s  f o r  
f u n g i b l e  goods;  o r  of  s u b s t i t u t e s  f o r  l o s t ,  s t o l e n  o r  
d e s t r o y e d  r e c e i p t s .  The c r i m i n a l  p r o v i s i o n s  o f  sec -  
t i o n  207-52, which a r e  n o t  a p p l i c a b l e  where i n d i c a t e d  
p r o c e d u r e s  a r e  fol lowed i n  c a s e s  of l o s t  o r  d e s t r o y e d  
r e c e i p t s ,  would n o t  b e  a f f e c t e d  by t h e  Code. 

U .C .C .  S e c .  7-403. g x p l a n a t o r y  Notes.  

B a i l e e  Excused from Duty t o  D e l i v e r  t h e  Goods. 

The b a i l e e  i s  r e q u i r e d  a s  h i s  p r imary  o b l i g a t i o n  
t o  d e l i v e r  t h e  goods t o  t h e  pe r son  e n t i t l e d  t o  them 
under  a  document of  t i t l e  u n l e s s  one o f  t h e  fo l lowing  
l i s t e d  excuses  i s  e s t a b l i s h e d  by t h e  b a i l e e .  



1. D e l i v e r y  t o  a  p e r s o n  whose t i t l e  i s  paramount 
t o  t h e  r i g h t s  r e p r e s e n t e d  by t h e  document, 
f o r  example, t h e  goods have been  d e p o s i t e d  
w i t h  t h e  b a i l e e  by' a  pe r son  n o t  e n t i t l e d  t o  
them, such a s  a  t h i e f ,  and r e t u r n e d  t o  t h e  
owner upon h i s  demand, p rov ided  t h e  owner h a s  
n o t  a c t e d  i n  a  manner t o  p r e v e n t  him from 
l a t e r  c l a iming  t i t l e .  

2 .  The b a i l e e  has  observed t h e  r e q u i r e d  s t a n d a r d  
of c a r e ,  b u t  t h e  goods have n e v e r t h e l e s s  been  
damaged o r  d e s t r o y e d .  The o p t i o n a l  language 
has  been adopted i n  f i v e  s t a t e s  and f o l l o w s  
t h e  p r e v a i l i n g  r u l e  f o r  i n t e r s t a t e  c a r r i e r s .  

The minimum s t a n d a r d  o f  r e a s o n a b l e  c a r e  under  
t h e  Code i s  p r e s c r i b e d  i n  s e c t i o n s  7-204 and 
7-309. 

3 .  P rev ious  s a l e  o r  o t h e r  d i s p o s i t i o n  p u r s u a n t  
t o  t h e  p r o v i s i o n s  of s e c t i o n s  7-206, 7-209, 
7-210, 7-307, and 7-308 of t h e  Code d e a l i n g  
wi th  enforcement of  a  l i e n  and t e r m i n a t i o n  o f  
s t o r a g e .  

4 .  S e l l e r ' s  e x e r c i s e  of  h i s  r i g h t  t o  s t o p  d e l i v -  
e r y  p u r s u a n t  t o  s e c t i o n  2-705 of t h e  Code. 
Th i s  excuse  might a l s o  b e  c l a s s i f i e d  under  
t h e  c a t e g o r y  of d e l i v e r y  t o  a  p e r s o n  l a w f u l l y  
e n t i t l e d  t o  t h e  goods .  S ince  t h e  excuse  de- 
pends on t h e  v a l i d i t y  of  t h e  s t o p p a g e ,  and 
t h e  b a i l e e  may b e  l i a b l e  t o  t h e  buyer  i f  t h e  
s toppage i s  u n j u s t i f i e d ,  t h e  b a i l e e  i s  g i v e n  
a  r i g h t  t o  r ecover  from t h e  s e l l e r  damages 
r e s u l t i n g  from honor ing  an improper o r d e r  t o  
s t o p  ( s e e  s e c t i o n  7-504 of  t h e  Code) .  

5) D i v e r s i o n ,  reconsignment o r  o t h e r  d i s p o s i t i o n  
p u r s u a n t  t o  s e c t i o n  7-303 of  t h e  Code o r  t o  
t a r i f f  r e g u l a t i o n s .  See  t h e  e x p l a n a t o r y  n o t e s  
t o  s e c t i o n s  2-705, 7-303, 7-504 and 7-603 of 
t h e  Code. 

6) Re lease ,  s a t i s f a c t i o n ,  o r  o t h e r  p e r s o n a l  de- 
f e n s e  a g a i n s t  a c l a i m a n t ,  such a s  d e l i v e r y  of 
goods r e p r e s e n t e d  by a  n e g o t i a b l e  document t o  
one member of  a  p a r t n e r s h i p  wi thou t  c a n c e l i n g  
t h e  r e c e i p t .  The b a i l e e  would no t  be l i a b l e  
t o  t h e  o t h e r  p a r t n e r  on t h e  ground t h a t  d e l i v -  
e r y  can  p robab ly  b e  made t o  one p a r t n e r  a s  
b a i l o r .  



7 .  Any o t h e r  l a w f u l  excuse  p r e c l u d e s  t h e  p o s s i -  
b i l i t i e s ,  f o r  i n s t a n c e ,  t h a t  a  b a i l e e  n i g h t  
h e  s u b j e c t e d  t o  double  l i a b i l i t y  i f  he  s u r -  
rendered goods under  compulsion of l e g a l  pro-  
c e s s  o r  l i a b l e  f o r  d i s p o s i t i o n  of haza rdous  
goods. 

Cond i t ion  t o  C l a i m a n t ' s  R iqh t  of  D e l i v e r y .  

The c la iman t  must s a t i s f y  t h e  b a i l e e ' s  l i e n  o n l y  
when r e q u e s t e d  by t h e  b a i l e e  o r  when t h e  b a i l e e  i s  
p r o h i b i t e d  by law from d e l i v e r y  u n t i l  t h e  c h a r g e s  a r e  
p a i d .  Th i s  s u b s e c t i o n  ( 2 )  o p e r a t e s  a s  a  c o n d i t i o n  
p r e c e d e n t  t o  t h e  c l a i m a n t ' s  r i g h t  of d e l i v e r y .  The 
b a i l e e ' s  r i g h t  t o  d e t a i n  u n t i l  p a i d  i s  impl ied .  

B a i l e e ' s  Duty t o  Cancel  o r  Note P a r t i a l  - 
D e l i v e r y  Upon Nego t i ab le  Documents. 

The h o l d e r  of a  n e g o t i a b l e  document must o f f e r  t o  
s u r r e n d e r  it t o  t h e  b a i l e e  a s  a  c o n d i t i o n  p r e c e d e n t  t o  
rompel1.ing d e l i v e r y ,  and t h e  b a i l e e  must c a n c e l  t h e  
document o r  n o t e  on i t  p a r t i a l  d e l i v e r y .  I f  he  n e g l e c t s  
t o  do  s o ,  he  w i l l  b e  l i a b l e  t o  any pe r son  t o  whom t h e  
document i s  d u l y  n e g o t i a t e d .  An o u t s t a n d i n g  n e g o t i a b l e  
document, however, need n o t  b e  s u r r e n d e r e d  i f  t h e  
c l a i m a n t  i s  t h e  t r u e  owner, and t h e  document has  been 
procured by a  t h i e f .  

"Conspicuous" a s  p e r t a i n s  t o  n o t a t i o n  o f  p a r t i a l  
d e l i v e r y  i s  d e f i n e d  i n  s e c t i o n  1-201 (10) of t h e  Code 

D e f i n i t i o n s .  

The d e f i n i t i o n  of  t h e  p h r a s e  "person e n t i t l e d  un- 
d e r  t h e  document" makes c l e a r  t h e  r i g h t  of t h e  h o l d e r  
of  a  w r i t t e n  d e l i v e r y  o r d e r  t o  have t h e  goods which 
a r e  covered by a non-negot iable  document of t i t l e .  I t  
should  b e  no ted ,  i n  t h i s  c o n n e c t i o n ,  t h a t  under s e c t i o n  
7-503 ( 2 )  of t h e  Code d e l i v e r y  o r d e r s  cannot  p r o p e r l y  
b e  honored by a  b a i l e e  i f  a  n e g o t i a b l e  document i s s u e d  
by him i s  o u t s t a n d i n g .  

The d u t y  of t h e  b a i l e e  t o  d e l i v e r  t h e  goods r u n s  
t o  t h e  h o l d e r  of a  n e g o t i a b l e  document o r  t h e  pe r son  
t o  whom d e l i v e r y  is  t o  b e  made by t h e  terms of w r i t t e n  
i n s t r u c t i o n s  under a non-nego t i ab le  document. Due ne- 
g o t i a t i o n  is  n o t  needed i n  o r d e r  t o  q u a l i f y  a s  a  h o l d e r ;  
mere p o s s e s s i o n  of a  p r o p e r l y  i n d o r s e d  document of  
t i t l e  s u f f i c e s .  The b a i l e e  is  compelled t o  na4e d e l i v -  
e r y  on ly  of what he  h a s .  The l i a b i l i t y  of a b a i l e e  i n  
c a s e s  of m i s d e s c r i p t i o n  i s  p r e s c r i b e d  i n  s e c t i o n s  7 - 2 0 3  
and 7-301 ( 1 )  of  t h e  Code. 



Hawaii Law. 

Rev. Laws Hawaii 202-59, 202-62 (USA), 207-8 t o  207-12, 
207-16, 207-19, 207-21, 207-36, 207-54, 207-56 
( U r n )  . 

E x i s t i n g  law govern ing  t h e  o b l i g a t i o n  of t h e  ware- 
houseman t o  d e l i v e r  i s  s i m i l a r  i n  s u b s t a n c e  t o  t h e  Code 
p r o v i s i o n s  which c o n s t i t u t e  l a r g e l y  a  c o n s o l i d a t i o n  and 
r e w r i t i n g  of p r i o r  uni form l e g i s l a t i o n .  

There a r e  some minor m o d i f i c a t i o n s  t h a t  would b e  
e f f e c t e d  by t h e  Code. Under s e c t i o n  207-8, Revised 
Laws o f  Hawaii 1955,  t h e  c l a i m a n t  o f  t h e  goods must 
i n t e r  a l i a  o f f e r  t o  s a t i s f y  t h e  warehouseman's l i e n ,  
a s  a  c o n d i t i o n  p receden t  t o  h i s  r i g h t  o f  d e l i v e r y .  
Under s u b s e c t i o n  7-403 (2 )  of t h e  Code, however, t h e  
c l a i m a n t  i s  r e q u i r e d  t o  s a t i s f y  t h e  b a i l e e ' s  l i e n  o n l y  
when r e q u e s t e d  by t h e  b a i l e e  o r  when t h e  b a i l e e  is  pro-  
h i b i t e d  by law from d e l i v e r y  u n t i l  t h e  c h a r g e s  a r e  
p a i d .  

S e c t i o n  207-54 makes it a  c r ime  f o r  a warehouse- 
man t o  s u r r e n d e r  goods covered  by  a  n e g o t i a b l e  r e c e i p t  
w i t h o u t  r e q u i r i n g  presentment  o f  t h e  r e c e i p t  f o r  can- 
c e l l a t i o n .  S i n c e  t h e  Code c o n t a i n s  no c r i m i n a l  penal-  
t i e s ,  r e t e n t i o n  o f  such s a n c t i o n s  w i l l  r e q u i r e  s p e c i a l  
l e g i s l a t i o n  t o  t h a t  e f f e c t  i f  t h e  Code becomes law, 
f o r  A r t i c l e  1 0  s p e c i f i c a l l y  r e p e a l s  t h e  UWRA. 

S e c t i o n  207-8, Revised Laws o f  Hawaii 1955, does 
n o t  impose an o b l i g a t i o n  on a  warehouseman t o  d e l i v e r  
t o  t h e  h o l d e r  of a  d e l i v e r y  o r d e r ,  and s e c t i o n  207-9, 
Revised Laws o f  Hawaii 1955, p r o v i d e s  t h a t  a  warehouse- 
man is  j u s t i f i e d  i n  s o  d e l i v e r i n g .  Thus, it would seem 
t h a t  a l though  he  is  n o t  o b l i g a t e d  t o  honor  a  d e l i v e r y  
o r d e r ,  h e  i s  p r o t e c t e d  i n  t h e  e v e n t  t h a t  he  does .  Sub- 
s e c t i o n  7-403 (4) o f  t h e  Code would c l a r i f y  t h e  r i g h t  
of  t h e  h o l d e r  o f  a  w r i t t e n  d e l i v e r y  o r d e r  t o  have t h e  
goods covered by a non-negot iable  document of t i t l e .  

The o p t i o n a l  language i n  s u b s e c t i o n  7-403 (I)  (b) 
of t h e  Code would n o t  need t o  b e  adopted i n  Hawaii 
s i n c e  t h e  s u b s e c t i o n  is  c o n s i s t e n t  w i t h  o r e s e n t  s t a t u -  . 
t o r y  law ac  p rov ided  i n  s e c t i o n  207-21, Revised Laws 
o f  Hawaii 1955. 



U.C.C. Sec. 7-404. Explanatory Notes. 

The Code confers  immunity on a  b a i l e e  who a c t s  i n  
accord with t h e  terms of a  document of t i t l e  o r  A r t i c l e  
7 of t h e  Code i n  good f a i t h  including t h e  observance 
of reasonable commercial s tandards.  The immunity ex- 
tends t o  cases  where the  depos i tor  i s  a  t h i e f ,  where 
t h e  b a i l e e  d e l i v e r s  t o  a  f raudulent  holder  of a  v a l i d  
document and where t h e  b a i l e e  d e l i v e r s  t o  a  holder of 
an i n v a l i d  document. 

When t h e r e  a re  c o n f l i c t i n g  claims t h i s  s ec t ion  
might p ro tec t  t h e  b a i l e e  i f  he de l ive red  t o  t h e  claimant 
no t  e n t i t l e d  t o  the  goods. However, "observance of 
reasonable commercial s tandards"  might r equ i r e  the  
b a i l e e  t o  force  an ac t ion  of i n t e rp l eade r .  

Hawaii Law. 

Rev. Laws Hawaii 207-57 (b) (UWF!A). 

Exis t ing law i s  somewhat more e x p l i c i t  than t h e  
Code i n  def ining the  term "good f a i t h " .  Sect ion 1-201 
(19) of the Code def ines  good f a i t h  a s  "honesty i n  f a c t  
i n  the  conduct o r  t r a n s a c t i o n  concerned". Sect ion 
207-57 ( b ) ,  Revised Laws of Hawaii 1955, def ines  a 
th ing  done ' i n  good f a i t h '  a s  " i n  f a c t  done hones t ly ,  
whether it be done negl igent ly  o r  not".  

PART 5 
WAREHOUSE RECEIPTS AND BILLS OF LADING: 

NEGOTIATION AND TRANSFER 

U.C.C.  Sec. 7-501. Explanatory Notes. 

T i t l e  t o  goods i n  possession of a  t h i r d  person 
may be t r ans fe r r ed  from s e l l e r  t o  buyer through a  
normal corporeal  s a l e  of t h e  goods. A more convenient 
means of t r ans fe r r ing  t i t l e  is  provided by t h e  use of 
documents of t i t l e  which permits  the  p a r t i e s  t o  dea l  
s o l e l y  with documents and which leaves possession of 
t h e  goods unchanged. The holder  of a  document of t i t l e  
acqui res  f u l l  p ro tec t ion  under t h e  Code only i f  he 
t akes  t h e  document by due negot ia t ion .  Due negot ia t ion  
involves  four elements: (1) nego t i a t ion ,  1 2 )  good 
f a i t h ,  ( 3 )  value,  and (4) r egu la r  course of business  
o r  financing . 



The provis ions of t h i s  s e c t i o n  descr ib ing  t h e  
formal mechanics of negot ia t ion  whether by indorse- 
ment, de l ive ry ,  o r  indorsement and de l ive ry  a r e  gener- 
a l l y  cons i s t en t  with p r i o r  uniform l e g i s l a t i o n .  

The important innovat ion,  introduced i n  subsec- 
t i o n  ( 4 ) ,  i s  the  requirement of "regular  course of 
bus iness  o r  financing'' a s  one of  t h e  elements of due 
negot ia t ion .  The phrase is  not  def ined ,  bu t  t h e  of-  
f i c i a l  comments of t h e  Code suggest  t h a t  it r e l a t e s  
t o  t h e  person making the  t r a n s f e r  and the  na tu re  of 
t h e  t r ansac t ion ,  i n  add i t ion  t o  t h e  t r a d i t i o n a l  red- 
l i g h t  concepts of s t a l e n e s s ,  susp ic ious ly  low p r i c e s ,  
and defec ts  apparent on t h e  instrument.  Apparently, 
"due negot ia t ion"  w i l l  not  e x i s t  where the  person a t -  
tempting t o  negot ia te  t h e  document i s  one with whom it 
is  not customary t o  dea l  i n  t h e  t r a d e .  The example 
given i n  the  o f f i c i a l  comments i s  i l l u s t r a t i v e :  No 
commercial purpose i s  served by allowing persons l i k e  
tramps o r  [law] professors  t o  c u t  o f f  t h e  r i g h t s  of 
t h e  owner of a  car of  h ides  o r  of a  b a l e  of warehoused 
co t ton .  "Due negot ia t ion"  then would only be estab-  
l i s h e d  where t h e  t r a n s f e r o r ' s  possession of t h e  docu- 
ment appears congruous with normal commerce, a s  a  
person who dea l s  normally i n  t h e  t r ade .  The new qua l i -  
f i c a t i o n  fo r  due negot ia t ion  may be equated with t h e  
"prudent man" t e s t  of good f a i t h ,  f o r  a  prudent man 
does not  take an instrument i n  good f a i t h  if it is  
negot ia ted  outs ide  t h e  stream of commerce. The pru- 
den t  man t e s t  i s  not  used i n  A r t i c l e  3  of t h e  Code f o r  
commercial paper (see sec t ion  3-302). 

Another s i g n i f i c a n t  change i n  the  concept of 
"due negot ia t ionL'  e l imina te s  those  t r a n s f e r s  i n  which 
a  document i s  taken i n  payment o f ,  r a t h e r  than  a s  
s e c u r i t y  f o r , , a  money debt .  This q u a l i f i c a t i o n  pre- 
c ludes  a  credztor  under t h e  gu i se  of demand f o r  in- 
creased c o l l a t e r a l  from "snatching a  plank i n  t h e  ship- 
wreck" and thus  claiming r i g h t s  under "due negotiation".  

The value element of "due negot ia t ion"  i n  accord 
with t h e  d e f i n i t i o n  i n  sec t ion  1-201 (44) of "value" 
inc ludes  a  pre-exis t ing debt .  

P r i o r  uniform law (UBLA) does not  s p e c i f i c a l l y  
recognize bearer  b i l l s  of lading,  bu t  they a r e  so  rec- 
ognized by sec t ion  7-104 of t h e  Code. Subsection 7 -  
501 ( 2 )  (a) provides t h a t  such b i l l s  a r e  negot ia ted by 
de l ive ry  alone. 



It should  b e  noted  t h a t  s u b s e c t i o n s  7-501 (2) (a)  
and 7-501 ( 3 ) ,  t aken  t o g e t h e r ,  make c l e a r  t h a t  t h e  Code 
r e j e c t s  t h e  o l d  r u l e  of "once b e a r e r  always b e a r e r "  
and adop t s  B r i t t o n ' s  i n t e r p r e t a t i o n  of  t h e  r u l e  a s  it 
p e r t a i n s  t o  n e g o t i a b l e  i n s t r u m e n t s  t h a t  t h e  l a s t  en- 
dorsement c o n t r o l s .  

Subsec t ion  7-501 (2)  (b)  which i s  p a r a l l e l  t o  sec-  
t i o n  3-302 (2) e x t e n d s  t o  documents of t i t l e  t h e  r u l e  
t h a t  a  payee of  a  n e g o t i a b l e  i n s t r u m e n t  can b e  a  h o l d e r  
i n  due c o u r s e  e n t i t l e d  t o  r i g h t s  c r e a t e d  by n e g o t i a t i o n .  
Thus, a  person named i n  t h e  document, whether  he  is  a  
d e p o s i t o r ,  buyer  o r  f i n a n c i n g  bank,  may c l a i m  r i g h t s  
such  a s  a  c l a im f o r  conmingled f u n g i b l e  goods i n  c a s e  
o f  o v e r i s s u e  ( s e c t i o n  7-207 ( 2 ) )  ; t i t l e  t o  t h e  docu- 
ment and goods i n  c a s e  of  b i l l s  i n  a  s e t  ( s e c t i o n  7- 
304 ( 3 ) )  and t h e  r i g h t s  enumerated i n  s e c t i o n  7-502. 
Of c o u r s e ,  knowledqe of a  d e f e n s e  d e f e a t s  "due nego- 
t i a t i o n "  and such a  h o l d e r  would n o t  b e  e n t i t l e d  t o  
cu t -o f f  p r o t e c t i o n .  

Hawaii Law .  

Rev. Laws Hawaii 202-27 t o  202-32, 202-35, 202-38 
(USA), 207-37 t o  207-40, 207-43, 207-47 (UWRA) 

The most n o t a b l e  changes i n  e x i s t i n g  law t h a t  
would be imposed by t h e  Code a r e  t h e  r equ i rement  of 
" r e g u l a r  c o u r s e  of b u s i n e s s  o r  f i n a n c i n g "  a s  an e l e -  
ment of  "due n e g o t i a t i o n " ,  and t h e  e x c l u s i o n  from due 
n e g o t i a t i o n  o f  t r a n s f e r s  i n  which a document is  t a k e n  
i n  payment o f  a  money d e b t .  

U.C.C.  s e c .  7-502. Exp lana to ry  Notes.  

By due n e g o t i a t i o n  a s  r e q u i r e d  under s e c t i o n  7- 
501 of t h e  Code, t h e  h o l d e r  of  a  document a c q u i r e s  
p e r f e c t  t i t l e  t o  t h e  document, t h e  goods,  and t h e  is-  
s u e r ' s  d i r e c t  o b l i g a t i o n  t o  ho ld  t h e  goods f o r ,  and 
d e l i v e r  them t o ,  h i s  d i s p o s i t i ~ n ,  excep t  a g a i n s t  p e r -  
sons  who have p e r f e c t e d  l e g a l  o r  s e c u r i t y  i n t e r e s t s  
i n  them b e f o r e  t h e  document was i s s u e d .  

Th i s  s e c t i o n  i s  e x p r e s s l y  s u b ~ e c t  t o  s e c t i o n s  7- 
205 and 7-503 of  t h e  Code. S e c t i o n  7-205 p e r m i t s  a  
purchase r  of f u n g i b l e  goods from a warehouseman who i s  
i n  t h e  b u s i n e s s  of buying and s e l l i n g  such goods t o  
p r e v a i l  over t h e  h o l d e r  of a duly negotiated warehouse 



r e c e i p t .  S e c t i o n  7-503 i s  a  more comprehensive l i m i t a -  
t i o n  upon t h e  r i g h t s  a c q u i r e d  b y  due n e g o t i a t i o n ,  p a r -  
t i c u l a r l y  i n  a  " t i t l e  paramount s i t u a t i o n " ,  and e s t a b -  
l i s h e s  t h e  c l a s s i c  r u l e  t h a t  one can a c q u i r e  through a 
document of t i t l e  no g r e a t e r  i n t e r e s t  t han  t h a t  owned 
by  t h e  b a i l o r  o f  t h e  goods.  Thus ,  a  t h i e f  canno t  
s t r i p  an owner of h i s  r i g h t s  b y  p l a c i n g  s t o l e n  goods 
i n  a warehouse o r  on a  c a r r i e r  and d u l y  n e g o t i a t i n g  
t h e  warehouse r e c e i p t  o r  b i l l  o f  l a d i n g  t o  a n  i n n o c e n t  
p u r c h a s e r  f o r  v a l u e .  

S u b s e c t i o n  7-502 (1) (c )  i s  a  c o d i f i c a t i o n  of t h e  
common law r u l e  i n  t h e  s i t u a t i o n  known a s  " feed inq  t h e  

< 

e s t o p p e l " .  The l e a d i n g  c a s e  is  B a l d i n  v .  C h i l d s ,  249 
N.Y.  212, 163 N.E. 737 (1928) .  Feeding t h e  e s t o p p e l  
a r i s e s  where a  b a i l e e  i s s u e s  a  document b e f o r e  r e c e i p t  
of t h e  goods.  Upon subsequent  r e c e i p t  of t h e  goods ,  
t h e  b a i l e e  i s  es topped  t o  deny t h e  te rms of t h e  docu- 
ment. i n  e f f e c t ,  t h e  s u b s e q u e n t l y  a c q u i r e d  goods 
makes v a l i d  t h e  e a r l i e r  i s s u e d  document. 

S u b s e c t i o n  7-502 ( l ) ( d )  c l a r i f i e s  t h e  r i g h t s  ac-  
q u i r e d  by due n e g o t i a t i o n  o f  d e l i v e r y  o r d e r s .  S e c t i o n  
7-102 (If  (d )  of t h e  Code d e f i n e s  a  d e l i v e r y  o r d e r  a s  a  
w r i t t e n  o r d e r  t o  d e l i v e r  goods addressed  t o  any i s s u e r  
of warehouse r e c e i p t s  o r  b i l l s  o f  l a d i n g .  it is  
analogous  t o  a  check drawn on a  bank,  and a  b a i l e e ' s  
o b l i g a t i o n  under  a  d e l i v e r y  o r d e r  i s  s i m i l a r  t o  a  
b a n k ' s  o b l i g a t i o n  under a  check ,  a t  l e a s t  i n s o f a r  a s  
t h a t  t h e  o b l i g a t i o n  a c c r u e s  o n l y  upon accep tance .  

i n  c o n t r a s t  t o  t h e  r u l e  o f  s u b s e c t i o n  7-502 (1) 
which p r e v e n t s  a  t h i e f  o f  goods from d e f e a t i n g  t h e  
i n t e r e s t s  o f  t h e  t r u e  owner, s u b s e c t i o n  7-502 (2)  e s -  
t a b l i s h e s  a  d i f f e r e n t  r u l e  a p p l i c a b l e  t o  t h e f t  o f  a  
n e g o t i a b l e  document. I n  t h e - i a t t e r  c a s e ,  i f  t h e . t r u e  
owner p u t s  t h e  goods i n  a  warehouse o r  on a  c a r r z e r  
and t a k e s  back a  n e g o t i a b l e  document i n  b e a r e r  form 
which i s  s t o l e n  and e v e n t u a l l y  s o l d  t o  a  h o l d e r  f o r  
v a l u e  i n  good f a i t h ,  t h e  h o l d e r  becoces  t h e  p e r f e c t  
owner o f  t h e  goods.  Th i s  r u l e  f o l l o w s  t h e  developing 
c a s e  law which h a s  moved away from t h e  " s w o l i c  
t h e o r y " ,  which minimized t h e  n e g o t i a b l e  n a t u r e  of 
documents of t i t l e ,  and i n s t e a d  f a v o r s  t h e  view t h a t  
a  h o l d e r  by due  n e g o t i a t i o n  o f  a  docunent  of  t i t l e  i s  
g i v e n  g r e a t e r  r i g h t s  t h a n  he  would have acqu i red  had 
he  bought  t h e  goods themse lves .  

Hawaii Law. 

R e v .  Laws Hawaii 202-20 ( d ) ,  202-25, 202-33, 202-38, 
202-62  (USA). 207-41. 207-47 t o  207-49 !LWP>.). 26 



Sect ions 202-20 ( d ) ,  202-33, and 207-41, Revised 
Laws of Hawaii 1955, which s t a t e  t h e  r i g h t s  acquired 
by due negot ia t ion  of negot iab le  b i l l s  of lad ing  and 
warehouse r e c e i p t s  e x p l i c i t l y  enumerate " t i t l e  t o  the  
goods". The Code would expand t h i s  t o  inc lude ,  a l s o  
e x p l i c i t l y ,  t i t l e  t o  t h e  documents and would extend 
a p p l i c a b i l i t y  of t h e  r u l e  t o  inc lude  r i g h t s  acquired 
under negot iable  de l ive ry  o rde r s  upon acceptance. 

The l i m i t a t i o n s  of t h i s  s e c t i o n  of  t h e  Code, which 
follow from making i t  sub jec t  t o  s ec t ions  7-205 and 
7-503 deal ing with fungib le  goods and paramount t i t l e ,  
would c o n s t i t u t e  new s t a t u t o r y  law i n  Hawaii. 

The c o d i f i c a t i o n  of t h e  r u l e  fo r  "feeding t h e  
es toppel"  s i t u a t i o n  would a l s o  be a  novel s t a t u t o r y  
approach i n  Hawaii. 

See Sumitomo v .  Hawaii Nosan, 26 H. 517, 531 
(1922) (dictum) following t h e  " sy rbo l i c  theory".  

U.C.C. Sec. 7-503. Explanatory Notes. 

A s  discussed i n  connection with t h e  preceding 
sec t ion ,  t h e  " t i t l e  paramount" s i t u a t i o n  i s  t h e  most 
important exception t o  t h e  r u l e  t h a t  a  holder  by due 
negot ia t ion  of a  document of  t i t l e  g e t s  p e r f e c t  t i t l e  
t o  t h e  goods. 

This s ec t ion  provides  a  s p e c i a l  r u l e ,  a p a r t  from 
t h e  general  dup l i ca t e  document r u l e  of s ec t ion  7-402 
of the  Code, t o  determine r i g h t s  t o  goods where con- 
f l i c t i n g  claims might a r i s e  i f  a  de l ive ry  order  were 
accepted without tak ing  up t h e  negot iab le  document of 
t i t l e  o r i g i n a l l y  covering the  goods. It i s  made c l e a r  
t h a t  t h e  holder of a  negot iab le  warehouse r e c e i p t  o r  
b i l l  o f  lading p r e v a i l s  over t h e  holder  of a  negot iable  
de l ive ry  order ,  r ega rd le s s  of time of i s sue .  The con- 
sequences of t h i s  r u l e  e n t a i l  c e r t a i n  precaut ions .  A 
de l ive ry  order  issued by a  holder  of a  negot iable  ware- 
house r e c e i p t  o r  b i l l  of lad ing  cannot be s a f e l y  hon- 
ored o r  accepted by a  b a i l e e  unless  he rece ives ,  o r  
conspicuously notes p a r t i a l  d e l i v e r i e s  on, t h e  nego- 
t i a b l e  document. Furthermore, one should not  pay 
value f o r  a  de l ive ry  order  u n t i l  he i s  sure  t h a t  t h e  
b a i l e e  has taken up o r  marked t h e  c o n t r o l l i n g  docu- 
ment of t i t l e .  



Rights and d u t i e s  i n  t h e  s p e c i a l  case  of f r e i g h t  
forwarders a r e  regula ted  by subsect ion 7-503 (3) of 
t h e  Code. Fre ight  forwarders i n  t h e  r egu la r  course 
of t h e i r  business  consol ida te  smal le r  shipments i n t o  
car loads  t o  obta in  lower r a i l  o r  motor f r e i g h t  r a t e s  
f o r  car load l o t s .  I n t e r s t a t e  Commerce Commission 
regula t ions  requi re  them t o  i s s u e  b i l l s  of lading t o  
t h e i r  shippers  ( B i l l s  of Lading of F re igh t  Forwarders, 
259 I .C .C .  c  13 (1944) and 49 U.S.C. 13 (1952)) .  The 
f r e i g h t  forwarders,  i n  r e t u r n ,  rece ive  b i l l s  of lad ing  
from t h e i r  c a r r i e r s  when t h e  sh ippe r s '  goods a r e  
loaded on board. Thus, t h e  law requ i r e s  two d i f f e r e n t  
documents t o  cover a  s i n g l e  l o t  of goods. The Code 
provides ,  i n  t h i s  i n s t ance  of "overissue" t h a t  a  per- 
son t o  whom a f r e i g h t  forwarder ' s  b i l l  i s  duly nego- 
t i a t e d  p r e v a i l s  over t i t l e  based on t h e  c a r r i e r ' s  
b i l l .  The r a t i o n a l e  of t h e  r u l e  is  t h a t  a  b i l l  of 
lad ing  i ssued  by a  c a r r i e r  t o  a  f r e i g h t  forwarder on 
i t s  f a c e  g ives  no t i ce  t h a t  t h e  forwarder has i ssued  
b i l l s  of i t s  own. C r i t i c i s m  of t h i s  r u l e ,  advanced 
p r imar i ly  by r ep resen ta t ives  of r a i l r o a d s ,  i s  t h a t  it 
neg lec t s  considerat ion of  two f a c t o r s :  t h a t  the  Code 
recognizes bearer  b i l l s  o f  lading and t h a t  t h e  names 
of f r e i g h t  forwardinq companies do not  always r e a d i l y  
i d e n t i f y  them as  f r e i g h t  forwarders.  

Hawaii Law. 

Rev. Laws Hawaii 202-33 (USA) and 207-41 (UWRA) 

The provis ions of t h i s  s ec t ion  of t h e  Code would 
modify e x i s t i n g  law t o  p r o t e c t  f u r t h e r  t h e  t i t l e  of 
a  holder  by due nego t i a t ion  of a  document of t i t l e .  
The except ions would be made e x p l i c i t  i n  regard t o  
" t i t l e  paramount" cases ;  new r u l e s  would be codi f ied  
t o  govern s i t u a t i o n s  where t h e  t r u e  owner "acquiesced" 
i n  t h e  procurement of a  document of t i t l e  o r  where a  
c o n f l i c t  was c rea ted  because a  de l ive ry  order  was ac- 
cepted a f t e r  issuance of a  negot iable  b i l l  of lading 
o r  warehouse r e c e i p t  covering t h e  same goods; and 
r u l e s  would be e s t ab l i shed  t o  determine t h e  c o n f l i c t  
between a f r e i g h t  forwarder 's  b i l l  of lad ing  and the  
corresponding, underlying b i l l  of lad ing .  

U.C.C. Sec. 7-504. Explanatory Notes. 

This s ec t ion  governs t h e  r i g h t s  of a  t r a n s f e r e e  
of a  document of t i t l e  i n  t h e  absence of due negoti-  
a t ion .  The s i t u a t i o n s  covered encomrass negot iab le  
documents of t i t l e  t h a t  have not  been "duly negot ia ted" 



and non-negotiable documents. I n  b o t h  s i t u a t i o n s  pur- 
c h a s e r s  r e c e i v e  on ly  t h e  t i t l e  which t h e i r  t r a n s f e r o r  
had o r  had a c t u a l  a u t h o r i t y  t o  convey; t h i s  i s  sub- 
s t a n t i a l l y  l e s s  p r o t e c t i o n  t h a n  i s  g i v e n  a  h o l d e r  
through due n e g o t i a t i o n .  

The t r a n s f e r e e  of a  non-negot iable  document r u n s  
t h e  r i s k  t h a t  c r e d i t o r s  o f  t h e  t r a n s f e r o r  may b e  suc- 
c e s s f u l  i n  reaching goods i n  t h e  hands of  a  b a i l e e .  
The Code r e s t r i c t s  t h e  r i g h t  of  a  t r a n s f e r o r ' s  c r e d i -  
t o r  t o  d e f e a t  t h e  t i t l e  o f  t h e  t r a n s f e r e e  b e f o r e  t h e  
b a i l e e  is  n o t i f i e d  through a t tachment  o r  execu t ion  b y  
l i m i t i n g  t h e  r i g h t  t o  t h o s e  c r e d i t o r s  who could  a t t a c k  
t h e  t r a n s f e r  a s  being f r a u d u l e n t  under t h e  terms of 
s e c t i o n  2-402 of t h e  Code. I t  should  b e  no ted  t h a t  
r i g h t s  of c r e d i t o r s  under s e c t i o n  2-402 should  b e  d i s -  
t i n g u i s h e d  from c la ims  of secured c r e d i t o r s  of  a  
s e l l e r ,  which a r e  governed by A r t i c l e  9 on secured  
t r a n s a c t i o n s .  

The r i g h t s  of t h e  t r a n s f e r e e  of n non-negot iable  
document may a l s o  be  d e f e a t e d  by a  second s a l e  o f  t h e  
goods by t h e  t r a n s f e r o r  i f  t h e  second purchase r  f i r s t  
n o t i f i e s  t h e  b a i l e e  and i f  he i s  a  buyer  i n  t h e  o r d i -  
na ry  course  o f  bus iness  from t h e  t r a n s f e r o r .  The 
second purchaser  i s  no t  p r o t e c t e d  i f  h e  i s  a bu lk  buy- 
er o r  t a k e s  t h e  goods a s  s e c u r i t y  f o r ,  o r  i n  s a t i s -  
f a c t i o n  o f ,  a  money o b l i g a t i o n .  

The r i g h t  of  a  t r a n s f e r e e  of  a  non-negot iable  
document t o  ho ld  a b a i l e e  l i a b l e  f o r  non- rece ip t  of 
goods i s  d e f e a s i b l e  i f  t h e  b a i l e e  i n  good f a i t h  d i s -  
poses of  t h e  goods upon i n s t r u c t i o n  of  t h e  t r a n s f e r o r .  
The t r a n s f e r e e ,  i n  t h i s  c a s e ,  may s t i l l  b e  a b l e  t o  
c la im t h e  goods from t h e  t r a n s f e r o r .  However, i f  t h e  
t r a n s f e r o r  h a s  s o l d  t h e  goods,  t h e  t r a n s f e r e e  may be  
b a r r e d  from a s s e r t i n g  h i s  t i t l e  a g a i n s t  t h e  buyer i f  
t h e  buyer f i r s t  n o t i f i e d  t h e  b a i l e e  and was a  buyer 
i n  t h e  o r d i n a r y  course  of  b u s i n e s s  from t h e  t r a n s f e r o r ,  
a s  noted above. 

A c a r r i e r  i s  p r o t e c t e d  a g a i n s t  c l a i m s  o f  a  con- 
s ignee  of a  non-negotiable b i l l  of  l a d i n g  i f  t h e  c a r -  
r i e r  honors an o r d e r  of reconsignment o r  d i v e r s i o n .  
Other r u l e s  a p p l i c a b l e  t o  reconsignment and d i v e r s i o n  
a r e  set f o r t h  i n  s e c t i o n  7-303 o f  t h e  Code, b u t  sub- 
s e c t i o n  7-504 ( 3 )  makes i t  c l e a r  t h a t  a s u b s t i t u t e d  
consignee who i s  a  buyer i n  t h e  o r d i n a r y  c o u r s e  of  
bus iness  from t h e  consignor  t a k e s  t h e  goods f r e e  of  
any c la im by t h e  o r i g i n a l  consignee .  Th i s  danger i s  
l i m i t e d  t o  non-negotiable b i l l s  s i n c e  on ly  t h e  h o l d e r  
of  a  n e g o t i a b l e  h i l l  may d i v e r t  ( s e c t i o n  7-303 (1) ( a ) .  



F i n a l l y ,  t h i s  s e c t i o n  provides  t h a t  a c a r r i e r  has 
a r i g h t  t o  indemnity f o r  l o s s e s  o r  expenses caused by 
honoring a s e l l e r ' s  r eques t  t o  s top  d e l i v e r y .  

Hawaii Law. 

Rev. Laws Hawaii 202-34, 202-57 t o  202-59 (USA), 
207-42 ( U r n )  

This  s e c t i o n  of t h e  Code would supplement e x i s t -  
ing  s t a t u t o r y  law by providing add i t i ona l  s p e c i f i c  
r u l e s  on reconsignment and d ive r s ion  and by providing 
f o r  c a r r i e r  indemnity when a s e l l e r  e x e r c i s e s  i t s  
r i g h t  t o  s top  de l ive ry .  I t  would l i m i t  p r o t e c t i o n  of 
subsequent purchasers  t o  those who q u a l i f y  as  "buyers 
i n  t he  ordinary course of bus iness" .  

U.C.C. Sec. 7-505. Explanatory Notes. 

The indorsement of a document of  t i t l e  i s  essen- 
t i a l l y  a conveyance of a p roper ty  i n t e r e s t  and i s  no t  
a cont rac tua l  a c t  by which t h e  indorser  assumes second- 
a r y  l i a b i l i t y .  It should be noted,  however, t h a t  t h e r e  
i s  a t  l e a s t  one case i n  which indorsement guarantees  
fu tu re  ac t ion .  I f  a b a i l e e  has not y e t  become l i a b l e  
upon a document a t  t h e  t ime of t h e  indorsement, t h e  
indorser  engages t h a t  t h e  b a i l e e  w i l l  app rop r i a t e ly  
honor t h e  document. Subsect ion 7-502 (1) (d) provides ,  
f o r  i n s t ance ,  t h a t  t h e  i s s u e r  and any indorser  of a 
negot iab le  de l ive ry  order  a r e  ob l iga ted  t o  t h e  holder  
t o  procure acceptance by t h e  b a i l e e .  

Hawaii Law. 

Rev. Laws ~ a w a i i  202-37 (USA), 207-45 (uWRA). 

Ex is t ing  law would no t  he a l t e r e d  by t h i s  p rovi -  
s ion  of the  code. 

U.C.C.  Sec. 7-506. Explanatory Notes. 

The Negotiable Instruments Law r u l e  giving a 
t r a n s f e r e e  t h e  r i g h t  t o  compel an indorsement i s  a 
measure intended t o  p r o t e c t  a holder  f o r  va lue .  Other 
uniform a c t s  (UBLA, USA, UWRA) have p a r a l l e l  provi-  
s ions  which r equ i r e  t h e  t r a n s f e r e e  t o  be a holder  f o r  
va lue  before  he can i n s i s t  on an indorsement. Since 
an indorser  o f  a document of t i t l e ,  i n  c o n t r a s t  t o  an  



indorser  of commercial paper ,  does not  assume second- 
a r y  l i a b i l i t y  ( sec t ion  7-505 of t h e  code) but  indorses  
only t o  convey, t h e r e  i s  no reason t o  r equ i r e  t h e  
t r a n s f e r e e  t o  t ake  f o r  value i n  order  t o  be e n t i t l e d  
t o  an indorsement. This s e c t i o n  of t h e  Code, t he re -  
f o r e ,  e l imina tes  the  requirement t h a t  t h e  t r a n s f e r  
must be f o r  value and expands t h e  r i g h t  t o  compel in-  
dorsement t o  include t h e  r i g h t  t o  demand t h a t  t h e  
t r a n s f e r o r  secure indorsements of o the r  necessary 
p a r t i e s .  Lack of cons idera t ion ,  of course,  w i l l  pre- 
ven t  a  t r a n s f e r e e  from claiming due nego t i a t ion ,  and 
even though a  purchaser secures  missing indorsements 
i n  good f a i t h ,  i f  he acqui res  t h e  document f o r  t h e  
purpose of s e t t l i n g  a  money ob l iga t ion ,  he cannot,  
under s ec t ion  7-501 (4) of t h e  Code, claim due nego- 
t i a t i o n .  

Hawaii Law. 

Rev. Laws Hawaii 202-35 (USA), 207-43 (UWRA). 

Exist ing law i s  i n  accord with t h e  uniform l e g i s -  
l a t i o n  which r equ i r e s  t h a t  a  t r a n s f e r  must be " fo r  
value" i n  order  t o  au tho r i ze  t h e  t r a n s f e r e e  t o  compel 
h i s  t r a n s f e r o r ' s  indorsement. The Code would e l imi-  
n a t e  t h i s  requirement and would expand t h e  r i g h t  t o  
include indorsements of o t h e r  necessary p a r t i e s .  

U.C.C. See. 7-507. Explanatory Notes. 

This s ec t ion  s e t s  f o r t h  t h e  t h r e e  warran t ies  which 
a r e  undertaken by t r a n s f e r o r s  f o r  value of documents 
of t i t l e .  I f  a  s a l e  is  involved i n  t h e  same t r ans -  
ac t ion  i n  which the  documents a r e  employed, t h e  s a l e s  
warrail t ies codi f ied  i n  A r t i c l e  2  a r e  app l i cab le  a s  re- 
l a t i n g  t o  the underlying con t r ac t  of s a l e .  The t h r e e  
warran t ies  run only t o  the  immediate purchaser ,  un less  
otherwise agreed, and the  p a r t i e s  a l s o  may agree t h a t  
t h e r e  a r e  t o  be  no warran t ies .  This  t reatment  of war- 
r a n t i e s  is i n  c o n t r a s t  t o  t h a t  accorded warran t ies  ac- 
companying commercial paper a s  provided i n  s e c t i o n  3- 
417 of t h e  Code. 

Hawaii Law. 

Rev. Laws Hawaii 202-36 (USA), 207-44 (UWRA) 



The warran t ies  which accompany documents of t i t l e  
under USA and warehouse r e c e i p t s  under UWRa include 
t h e  th ree  warran t ies  of  t h e  Code p l u s  warran t ies  a s  t o  
t h e  goods, such a s  implied war ran t i e s  of t i t l e  t o  t h e  
goods, of merchantabi l i ty  and of f i t n e s s  fo r  t h e  pur- 
pose. Exis t ing  law is  not  c l e a r  on t h e  quest ion of 
whether t h e  warran t ies  extend t o  remote purchasers ;  
t h e  Code would s p e c i f i c a l l y  provide t h a t  warran t ies  
concerning documents of t i t l e  run only t o  t h e  immedi- 
a t e  purchaser un le s s  otherwise agreed. 

U.C.C. s ec .  7-508. Explanatory Notes. 

The except ion t o  t h e  genera l  warranty r u l e s  of 
s ec t ion  7-507 of t h e  Code occurs under t h e  following 
common circumstances:  A s e l l e r  s h i p s  goods t o  a  buyer 
and then forwards through a  bank, o r  o ther  agent f o r  
c o l l e c t i o n ,  t h e  b i l l s  of lad ing  and a  d r a f t  dra-wn on 
the  buyer. When the  buyer pays o r  accepts  t h e  d r a f t ,  
he i s  given the  b i l l s  of lad ing .  The s e l l e r  i s  thus 
ab le  t o  r e t a i n  a  s e c u r i t y  i n t e r e s t  i n  t h e  goods u n t i l  
he is  paid.  Sometimes t h e  c o l l e c t i n g  bank advances 
funds t o  t h e  s e l l e r  when it t akes  t h e  d r a f t  f o r  co l l ec -  
t i o n .  

!I%is sec t ion  of t h e  Code provides  t h a t  t h e  c o l l e c t -  
ing bank does n o t  assume warranty l i a b i l i t y ,  going t o  
t h e  genuineness of t h e  document o r  the  condi t ion  of t h e  
goods, t o  t h e  buyer when present ing  t h e  d r a f t  f o r  co l -  
l e c t i o n ,  bu t  does warrant its own good f a i t h  and au- 
t h o r i t y .  The bank may s t i l l  be l i a b l e  under warranty,  
however, i f  it a c t s  a s  agent f o r  t h e  s e l l e r  o r  other- 
wise assumes t h e  s e l l e r ' s  ob l iga t ions .  

Hawaii Law. 

Rev. Laws Hawaii 207-46 (UWRA) . 
Exis t ing  law is  i n  terms of negat ive warran t ies  

i n  c o n t r a s t  t o  t h e  Code which would s t a t e  a f f i rma t ive  
warrant ies  of good f a i t h  and au tho r i ty .  The Code 
would a l s o  e x p l i c i t l y  ass ign  warran t ies  t o  a  holder  
f o r  c o l l e c t i o n  whereas e x i s t i n g  law app l i e s  only t o  a  
"mortgagee, pledgee o r  holder  fo r  s ecu r i ty" .  



U.C.C. Sec. 7-509. Explanatory Notes. 

This section provides a cross-reference to other 
articles of the code which govern substantive matters 
of sales and letters of credit rules. 

iiawaii Law 

Rev. Laws Hawaii 202-73 (USA), 207-56 ( U r n )  

Existing law includes wide cross-references to 
rules of law and equity, including the law merchant, 
as well as explicit referrals such as to the rules 
relating to the law of principal and agent. 

PART 6 
WAREHOUSE RECEIPTS AND BILLS OF LADING: 

MISCELLANEOUS PROVISIONS 

U.C.C. Sec. 7-601. Explanatory Notes. 

If a document is lost, stolen, or destroyed, the 
goods must still be disposed of. A t  the same time, it 
is necessary to reconcile the various interests of the 
bailee, the person claiming under the missing document, 
and the person who may present the missing document at 
a later date. 

The Code provides that a court may order delivery 
of the goods or issuance of a substitute document. 
protection for a person later presenting the missing 
document is obtained by requiring the posting of a 
bond before the duplicate is issued in the case of a 
negotiable document. If the missing document is non- 
negotiable, the bond requirerent is within the discre- 
tion of the court. The bailee may deliver pursuant to 
the terms of the missing document without securing a 
court order, hut then he risks Liability for irproper 
delivery although he would not be liable for conver- 
sion if delivery is made in good faith. 

Hawaii Law. 

Rev. Laws Hawaii 207-14, 207-54 ( I ~ ' u l i A )  



Existing law provides for judicial orders of de- 
livery as to lost or destroyed negotiable warehouse 
receipts. The Code would extend these provisions to 
negotiable and non-negotiable documents of title and 
to stolen documents. 

The Code would also authorize judicial orders to 
issue duplicate documents instead of delivery of the 
goods, would limit the holder's recourse to the bond, 
and would eliminate liability for conversion if the 
bailee delivers in good faith. 

U.C.C. Sec. 7-602. Explanatory Notes. 

The primary duty of a bailee is to have goods 
ready to be delivered to the holder of a negotiable 
document of title. This section of the Code protects 
the bailee from attachment of goods covered by nego- 
tiable documents unless the documents are first sur- 
rendered or their negotiation enjoined. The protec- 
tion is not available, however, where the person as- 
serting rights has a claim independent of and adverse 
to the document. 

Hawaii Law. 

Rev. Laws Hawaii 207-25 (UWXA). 

Existing law would not be changed significantly 
except for the additional provision that defeats the 
lien by extending protection to a purchaser who ac- 
quires a document without notice. 

U .C .C. Sec. 7-603. Explanatory Notes. 

This section authorizes a bailee to use the pro- 
cedural device of interpleader in cases of conflicting 
claims to the goods. 

Hawaii Law. 

Rev. Laws ~aivaii 207-17, 207-18 (IJV7El.R) 

Existing laws pertaining to interpleader proce- 
dures available to a warehouseman are consistent with 
the Code provision which applies to any bailee. 





ARTICLE 8 

INVESTMENT SECURITIES 

Prefa tory  Observations 

Ar t i c l e  8  c o d i f i e s  t h e  law of investment secur i -  
t i e s ,  including bea re r  bonds, r eg i s t e red  bonds, stock 
c e r t i f i c a t e s  and o ther  types of investment paper ,  such 
a s  equipment t r u s t  c e r t i f i c a t e s  or warran ts .  The 
s e c u r i t i e s  governed by A r t i c l e  8  a r e  "negot iable  in-  
struments" ( sec t ion  8-105) b u t  they a r e  not  "commer- 
c i a l  paper" (Ar t i c l e  3 ) .  Ar t i c l e  8  covers i n s t r u -  
ments which formerly were i n  p a r t  regula ted  by t h e  
N I L ,  i n  p a r t  by t h e  Uniform Stock Transfer  Act and i n  
p a r t  by no uniform Legis la t ion .  

Ar t i c l e  8  r e t a i n s  b u t  c l a r i f i e s  much of t h e  p r i o r  
law. It makes, however, some important innovat ions,  
a s ,  f o r  ins tance ,  extending t h e  r i g h t s  of a  #'purchaser 
for  value who has taken without no t i ce  of a  p a r t i c u l a r  
defense" ( sec t ion  8-202 ( 4 ) )  and of a  "purchaser f o r  
value i n  good f a i t h  and without no t i ce  of any adverse 
claim" (sec t ion  8-302) t o  purchasers  who become such 
a f t e r  matur i ty  ( subjec t  t o  Limitat ions s t a t e d  i n  sec- 
t i o n  8-203 and 8-305), o r  negating t h e  l i a b i l i t y  of an 
indorser  fo r  t h e  i s s u e r ' s  ob l iga t ions  ( sec t ion  8-308 
(4 ) ) .  

Generally speaking A r t i c l e  8  r e f l e c t s  t h e  e f f o r t s  
of t h e  framers of t h e  Code t o  organize t h e  var ious  
branches of t h e  law of negot iab le  instruments  and 
documents along func t iona l  l i n e s  and t o  s t a y  ab reas t  
of modern commercial developments. 



PART I 
S H O R T  TITLE A N D  GENERAL MATTERS 

8-101. S h o r t  T i t l e  
8-102. D e f i n i t i o n s  and Index o f  D e f i n i t i o n s  
8-103. I s s u e r ' s  Lien 
8-104. E f f e c t  of  Over i s sue ;  "Over i s sue"  
8-105. S e c u r i t i e s  Nego t i ab le ;  Presumptions 
8-106. A p p l i c a b i l i t y  

PART 2 
ISSUE - ISSUER 

" I s s u e r "  
I s s u e r ' s  R e s p o n s i b i l i t y  and Defenses ;  Not ice  

of  Defec t  o r  Defense 
S t a l e n e s s  a s  Not ice  of D e f e c t s  o r  Defenses  
E f f e c t  of I s s u e r ' s  R e s t r i c t i o n s  on T r a n s f e r  
E f f e c t  of  Unauthorized S i g n a t u r e  on I s s u e  
Completion o r  A l t e r a t i o n  of Ins t rument  
R i g h t s  of I s s u e r  With Respect  t o  R e g i s t e r e d  

Owners 
E f f e c t  of S i g n a t u r e  o f  ~ u t h e n t i c a t i n g  T r u s t e e ,  

R e g i s t r a r  o r  T r a n s f e r  Agent 

PART 3 
PURCHASE 

R i g h t s  Acquired by Purchase r ;  "Adverse Cla im";  
T i t l e  Acquired by Bona F ide  Purchase r  

"Bona Fide  Purchase r"  
"Broker" 
Not ice  t o  Purchaser  of  Adverse Claims 
S t a l e n e s s  a s  Not ice  of Adverse Claims 
War ran t i e s  on Presentment and T r a n s f e r  
E f f e c t  of D e l i v e r y  Without Indorsement ;  Right  

t o  Compel Indorsement 
Indorsement,  How Made; S p e c i a l  Indorsement;  

Zndorser  Not a  Guaran to r ;  P a r t i a l  ~ s s i g n m e n t  
E f f e c t  of Indorsement wi thou t  D e l i v e r y  
Indorsement of S e c u r i t y  i n  Beare r  Form 
E f f e c t  of Unauthorized Indorsement 
E f f e c t  of Guaranteeing S i g n a t u r e  o r  Indorsement 



8-313. When Delivery to the Purchaser Occurs; 
Purchaser's Broker as Holder 

8-314. Duty to Deliver, When Completed 
8-315. Action Against Purchaser Based Upon Wrongful 

Transfer 
8-316. Purchaser's Right to Requisites for Registra- 

tion of Transfer on Books 
8-317. Attachment or Levy Upon Security 
8-318. No Conversion by Good Faith Delivery 
8-319. Statute of Frauds 

PART 4 
REGISTRATION 

8-401. Duty of Issuer to Register Transfer 
8-402. Assurance That Indorsements Are Effective 
8-403. Limited Duty of Inquiry 
8-404. Liability and Nan-Liability for Registration 
8-405. Lost, Destroyed and Stolen Securities 
8-406. Duty of Authenticating Trustee, Transfer Agent 

or Registrar 

PART I 
SHORT TITLE AND GENERAL MATTERS 

u .C .C . sec . 8-101. Explanatory Notes. 

Self-explanatory. 

U.C.C. Sec. 8-102. Explanatory Notes. 

Subsection 8-102 (1) (a) gives a comprehensive 
definition of the instruments that are classified as 
investment securities. The concept is the result of 
four functional criteria all of which must be concur- 
rently fulfilled. The criteria are: form; place of 
trading therein or recognition as medium of investment; 
being one of a class or series; type of right evi- 
denced thereby. Subsection 8-102 (lf(b) specifies that 
if an instrument qualifies as security, its status is 
governed by Article 8 and not by Article 9. 



Subsection 8-102 (1) ( c )  and (d) de f ine  t h e  d i f -  
ferences between s e c u r i t i e s  i n  " r eg i s t e red  form" and 
"bearer form". The d i s t i n c t i o n  i s  important i n  view 
of t h e  f o r m a l i t i e s  required f o r  a p e r f e c t  t r a n s f e r  
( see  sec t ion  8-302). 

Subsections 8-102 ( 2 )  and (3) de f ine  t h e  techni- 
c a l  terms "proper form" and "subsequent purchaser" .  
One who takes  by o r i g i n a l  i s s u e  is  a purchaser ,  bu t  not 
a subsequent purchaser.  

U.C.C. Sec. 8-103. Explanatory Notes. 

Sect ion 8-103 extends t h e  r u l e  of s e c t i o n  15 of 
t h e  Uniform Stock Transfer Act t o  a l l  s e c u r i t i e s  cov- 
ered by Ar t i c l e  8 .  While sec t ion  15 of the  Uniform 
Transfer Act required t h a t  t h e  r i g h t  of t h e  i s sue r  t o  
t h e  l i e n  i s  s t a t e d  upon the  c e r t i f i c a t e ,  t h e  Code pre- 
s c r i b e s  t h a t  i t  be conspicuausly noted. "Noted" does 
not  imply reproduction h i c  ve rb i s .  Conspicusilsly i s  
defined i n  sec t ion  1-201 (10) .  

Hawaii Law. 

Rev. Laws Hawaii 172-73 

Hawaii adopted sec t ion  15 of the  Uniform Stock 
Transfer Act i n  a g r e a t l y  modified form, Hawaii 
Revised Laws 1955, s ec t ion  172-73. No re ference  t o  
formal requirements f o r  a l i e n  i n  favor of t h e  corpo- 
r a t i o n  was made. Hence s e c t i o n  8-103 a l t e r s  e x i s t i n g  
law. 

U.C.C.  Sec. 8-104. Explanatory Notes. 

The e leva t ion  of investment s e c u r i t i e s  t o  t h e  
s t a t u s  of negot iable  instruments has  t h e  r e s u l t  t h a t  
a s e c u r i t y  may be va l ida ted  o r  requi red  t o  be issued 
o r  re-issued even though t h e  o r i g i n a l  i s s u e  o r  the  
o r i g i n a l  t r ansac t ion  compelling i t s  i s s u e  o r  re - i ssue  
were defec t ive .  Sect ion 8-104 (1) excludes t h i s  re- 
s u l t  t o  t h e  ex ten t  t h a t  v a l i d a t i o n ,  i s s u e  or re - i ssue  
would r e s u l t  i n  overissue.  

In  such case t h e  pe+son who otherwise would be 
e n t i t l e d  t o  i s s u e  o r  va l ida t ion  is  e n t i t l e d  t o  a sub- 
s t i t u t e  s e c u r i t y  of t h e  same type i f  it is  reasonably 
ava i l ab le  f o r  purchase; otherwise he is e n t i t l e d  t o  be 
reimbursed fo r  t h e  p r i c e  t h a t  he o r  the  l a s t  purchaser 
f o r  value paid with i n t e r e s t  from the  d a t e  of h i s  
demand. 



U.C.C. sec.  8-105. Explanatory Notes. 

Subsection 8-105 (1) s t a t e s  t h e  fundamental r u l e  
governing t h e  Code's regime of investment s e c u r i t i e s :  
s e c u r i t i e s  governed by a r t i c l e  8 a r e  negot iable  in s t ru -  
ments. This p o s i t i o n  climaxes a  development which has  
been foreshadowed by modern dec i s iona l  law and s t a tu -  
t o r y  enactments. 

Subsection 8-105 ( 2 )  d e a l s  with c e r t a i n  mat te rs  
of pleading and proof i n  ac t ions  on a  s e c u r i t y .  The 
subsection r equ i r e s  s p e c i f i c  d e n i a l s  i n  order  t o  chal-  
lenge t h e  genuineness o r  a u t h o r i t y  a s  t o  a  p a r t i c u l a r  
s igna ture .  I n  case of such d e n i a l  t h e  p a r t y  claiming 
under the  challenged s igna tu re  has  t h e  "burden of es-  
t ab l i sh ing"  it ( a s  defined i n  s e c t i o n  1-201 ( 8 ) )  bu t  
is  aided by a presumption (as  def ined i n  sec t ion  1-201 
(31)) i n  h i s  favor .  

Note t h a t  subsect ion (2 )  adapts  analogous r u l e s  
s t a t e d  i n  sec t ion  3-307 f o r  commercial paper t o  the  
law of s e c u r i t i e s .  

U.C.C. See. 8-106. Explanatory Notes. 

Sect ion 8-106 s t a t e s  a  s p e c i f i c  c o n f l i c t s  r u l e  
appl icable  i n  t h e  s e c u r i t i e s  f i e l d :  t h e  con t ro l l i ng  
contac t  fo r  t h e  choice of law determining t h e  v a l i d i t y  
of  a  s e c u r i t y  and t h e  r i g h t s  and d u t i e s  of t h e  i s s u e r  
with respec t  t o  r e g i s t r a t i o n  of t r a n s f e r  i s  t h e  loca l -  
i t y  of t h e  organiza t ion  of the  i s s u e r .  Other c o n f l i c t s  
r u l e s  appl icable  t o  Ar t i c l e  8  a r e  s t a t e d  i n  sec t ion  
1-105. 

il.c.c. I sec .  8-107 T adopted by New York.] Explanatory 

Notes. - 
Action f o r  P r i ce .  

Where, pursuant t o  a  c o n t r a c t  t o  s e l l  o r  s a l e ,  
a  s e c u r i t y  has  been de l ivered  o r  tendered t o  t h e  pur- 
chaser ,  and t h e  purchaser wrongfully f a i l s  t o  pay f o r  
t h e  s e c u r i t y  according t o  t h e  terms of the  con t r ac t  
o r  t h e  s a l e ,  t h e  s e l l e r  may i n  addi t ion  t o  any o ther  
remedy recover t h e  agreed p r i c e  of t h e  secu r i ty .  This 
provis ion  does not a f f e c t  the  remedy of a  s e l l e r  if 
t h e  s e c u r i t y  has  not  been de l ivered  o r  teneered.  



comment. 

Adoption of t h i s  New York add i t ion  i s  $c& 
recommended. The p rov i s ion  was i n s e r t e d  i n  order  t o  
overcome objec t ions  r a i s e d  by t h e  New York Clearing 
House Association. Since t h e  sec t ion  a s  enacted i n  
New York i s  i n  c o n f l i c t  wi th  t h e  po l i cy  of s ec t ion  
2-709 which permits  an ac t ion  f o r  t h e  p r i c e  only 
a f t e r  acceptance, Wawaii should not  fol low t h i s  
devia t ion .  The Permanent E d i t o r i a l  Board f o r  the 
Uniform Commercial Code has  recommended a  d i f f e r e n t  
vers ion  of s ec t ion  8-107. 

PART 2 
ISSUE - ISSUER 

U.C.C. Sec. 8-201. Explanatory Notes. 

The p r i n c i p a l  p a r t i e s  t o  t h e  l e g a l  r e l a t i o n s  
flowing from t h e  d i s t r i b u t i o n  of investment s e c u r i t i e s  
a r e  t h e  " i s sue r "  and t h e  "holder".  The l a t t e r  term is  
def ined  i n  sec t ion  1-201 (20 ) .  Note t h a t  the  holder  
i s  o r d i n a r i l y  a l s o  a  "purchaser" as  def ined i n  s e c t i o n  
1-201 (32) ,  s ince  t h a t  d e f i n i t i o n  covers a  person tak- 
ing by o r i g i n a l  i s s u e .  

Subsection 8-201 (1) g ives  a  broad d i s junc t ive  
d e f i n i t i o n  of " i s s u e r "  t o  cover the  var ious  kinds of 
s e c u r i t i e s  governed by A r t i c l e  8. The p r i n c i p a l  
branch of the  d e f i n i t i o n  contained i n  sec t ion  8-201 
( I )  (a) corresponds t o  the  d e f i n i t i o n  of  "secur i ty"  
given by sec t ion  8-102 (1) (a)  ( I V )  . 

Subdivision ( 2 )  p l aces  a  gurantor  t o  t h e  ex ten t  
of h i s  guaranty on equal foo t ing  with t h e  i s s u e r  with 
respec t  t o  ob l iga t ions  on o r  defenses t o  a  s e c u r i t y .  
I t  i s  immaterial whether o r  not t h e  guaranty is  noted 
on the  secu r i ty .  

Subdivision ( 3 )  narrows t h e  d e f i n i t i o n  of i s s u e r  
f o r  purposes of r e g i s t r a t i o n  of t r a n s f e r .  



U .C .C . Sec. 8-202. Explanatory Notes. 

s ec t ion  8-202 conta ins  t h e  key provis ions  regu- 
l a t i n g  the  e f f e c t  of d e f e c t s  and o the r  causes  f o r  de- 
fenses  of t h e  i s s u e r  on t h e  r i g h t s  of a  purchaser for  
value and without n o t i c e  vis-a-vis  t h e  i s s u e r .  The 
s e c t i o n  d i s t i n g u i s h e s  between d i f f e r e n t  types  of de- 
f e c t s  and reasons f o r  defenses .  

Subsection (1) e n t i t l e s  an i s s u e r  even aga ins t  
a  purchaser f o r  va lue  and without  n o t i c e  t o  supplement 
t h e  s t a t e d  terms of a  s e c u r i t y  wi th  r e f e rences  t o  an- 
o the r  ins t rument ,  indenture  o r  document o r  t o  cons t i -  
t u t i o n ,  s t a t u t e ,  bylaw, r e g u l a t i o n ,  e t c . ,  provided 
t h a t  t h e  terms so  r e f e r r e d  a r e  not  i n  c o n f l i c t  with 
t h e  s t a t e d  terms. But t h e  r e f e rence  does no t  s u f f i c e  
t o  charge a  purchaser  with n o t i c e  of a  d e f e c t  
t o  t h e  v a l i d i t y  of t h e  s e c u r i t y ,  even i f  a  c l ause  t o  
t h a t  e f f e c t  i s  contained i n  t h e  s e c u r i t y .  

Subsection (2) v a l i d a t e s  s e c u r i t i e s  i s sued  by 
p r i v a t e  i s s u e r s  d e s p i t e  d e f e c t s  going t o  t h e i r  va l id -  
i t y ,  i f  they a r e  i n  t h e  hand of purchasers  f o r  value 
without n o t i c e  of those  d e f e c t s ;  bu t  i f  t h e  d e f e c t  i s  
caused by c o n s t i t u t i o n a l  mandates, t h e  v a l i d a t i o n  
b e n e f i t s  only subsequent purchasers  ( a s  def ined  i n  
s ec t ion  8-102 ( 3 ) )  f o r  va lue  and without  n o t i c e .  I n  
t h e  case  of governmental s e c u r i t i e s  t h e  r u l e s  of v a l i -  
da t ion  a r e  much more l i m i t e d .  Val ida t ion  occurs  i n  
two types  of cases :  i f  t h e r e  was e i t h e r  s u b s t a n t i a l  
compliance wi th  t h e  l e g a l  requirements governing t h e  
i s s u e  o r  i f  t h e  governmental i s s u e r  received substan- 
t i a l  cons idera t ion  and had power t o  borrow money o r  
i s s u e  t h e  s e c u r i t y  f o r  t h e  s t a t e d  purpose.  

The r u l e s  contained i n  subsec t ion  (2)  a r e  a  
c o d i f i c a t i o n  of dec i s iona l  t r ends  following t h e  po l i cy  
t h a t  it is more e q u i t a b l e  t o  o the r  i n v e s t o r s  t o  v a l i -  
d a t e  t h e  s e c u r i t y  than t o  allow damages. 

Subsection (3) upholds forgery  a s  a  defense 
aga ins t  purchasers f o r  va lue  and without n o t i c e ,  sub- 
j e c t  t o  t he  l i m i t a t i o n  t h a t  t h e  i s s u e r  bea r s  t h e  r i s k  
of unauthorized s igna tu re s  placed on t h e  s e c u r i t y  by 
persons en t rus t ed  by the i s s u e r  with  t h e  issuance o r  
handling of t h e  s e c u r i t y  a s  s p e c i f i e d  i n  s e c t i o n  8- 
205. 

A l l  o the r  defenses  including--in change of p r i o r  
law--those based on non-delivery and cond i t i ona l  de- 
l i v e r y  a r e  c u t  o f f  aga ins t  a  purchaser f o r  v a l u e  with- 
ou t  no t i ce .  



subsect ion (5) preserves  t h e  r i g h t  of a  p a r t y  t o  
a  "when, as  and i f "  o r  "when d i s t r i b u t e d "  c o n t r a c t  t o  
cancel  the  con t r ac t  i n  case  of a  ma te r i a l  change. 
New York has modified t h i s  subsect ion by rep lac ing  t h e  
words expressing t h e  condi t ions f o r  t h e  c a n c e l l a t i o n  
of such con t r ac t s  with t h e  phrase "according t o  i ts  
terms". The reason fo r  t h i s  change is  t h e  f a c t  t h a t  
f requent ly  t h e  exchanges where t h e  s e c u r i t i e s  a r e  
t raded o r  the  National Association of S e c u r i t i e s  Deal- 
e r s  a r e  en t rus ted  with t h e  determinat ion of whether 
such con t r ac t s  a r e  cance l lab le .  See Penney, New York 
Rev i s i t s  the  Code: Some Variat ions i n  t h e  New York 
Enactment of t h e  Uniform commercial Code, 62 Colum. L .  
Rev. 992 a t  1008 (1962). - 
U .C .C. Sec. 8-203. Explanatory Notes. 

Under former law maturi ty  terminated nego t i ab i l -  
i t y .  The Code modifies t h i s  p o l i c y  and p r o t e c t s  a 
purchaser as  holder  i n  due course a s  long a s  he has no 
not ice  t h a t  t h e  instrument is overdue. Sec t ions  3-302 
and 3-304 s t a t e  t h e  r u l e s  t o  t h a t  e f f e c t  app l i cab le  t o  
commercial paper;  s e c t i o n  8-203 adapts  t hese  r u l e s  t o  
s e c u r i t i e s .  

Subsection (1) proceeds on t h e  theory  t h a t  s t a l e -  
ness  of the  instrument charges a  purchaser thereof  with 
not ice  of any de fec t  i n  t h e  s e c u r i t y ' s  i s s u e  o r  any 
defense of the  i s s u e r .  If t h e  r i g h t s  of t h e  holder  a r e  
f o r  the  payment of money o r  the  de l ive ry  of s e c u r i t i e s  
o r  both on presenta t ion  o r  surrender  of  h i s  s e c u r i t y  
and such funds o r  s e c u r i t i e s  a r e  ava i l ab le  on t h e  d a t e  
s e t  f o r  the  payment o r  exchange, a  purchaser who t akes  
more than  one year a f t e r  t h a t  d a t e  is  no longer  pro- 
t ec t ed  by t h e  r u l e s  of n e g o t i a b i l i t y .  I n  a l l  o t h e r  
cases t h e  purchaser loses  t h i s  p ro tec t ion  i f  it t akes  
more than two years a f t e r  t h e  d a t e  s e t  fo r  presenta-  
t i o n  o r  surrender o r  the  due d a t e  of performance of 
the  p r inc ipa l  ob l iga t ion .  

Subsection (2) c l a r i f i e s  t h a t  revoked c a l l s  a r e  
not  within t h e  operat ion of subsect ion (1). 

U.C.C. s e c .  8-204. Explanatory Notes. 

Res t r i c t ions  on t r a n s f e r s  a r e  v a l i d  aga ins t  per- 
sons without ac tua l  no t i ce  only i f  noted conspicaously 
on the  secu r i ty .  Sect ion 8-204 is  t h e  counterpazt  t o  
s ec t ion  8-103 and l ikewise derived from sec t ion  15 of 
t h e  Uniform Stock Transfer  Act. 



Hawaii Law. 

Rev. Laws Hawaii 172-73 

Hawaii adopted s e c t i o n  15 of the  Uniform Stock 
Transfer  Act i n  a  g r e a t l y  modified form. Sec t ion  8- 
204, accordingly, introduces a  new s t a t u t o r y  r u l e .  

U.C .C. Sec . 8-205. Explanatory Notes. 

Sect ion 8-205 r egu la t e s  t h e  e f f e c t  of unauthor- 
ized s igna tures  placed on a  s e c u r i t y  p r i o r  t o  o r  i n  
t h e  course of i s sue .  While i n  genera l  such s igna tures  
a r e  ine f f ec t ive ,  t h e  code precludes t h e  i s s u e r  from 
s e t t i n g  up t h e  defense of forgery aga ins t  purchasers  
f o r  value and without no t i ce  of t h e  de fec t  i f  t h e  
s igning was the  a c t  of persons en t rus ted  by t h e  is- 
suer  with t h e  s igning o r  t h e  prepara t ion  f o r  s ign ing ,  
o r  of employees of the  i s s u e r  en t rus ted  with respon- 
s i b l e  handling of the  s e c u r i t y .  

The sec t ion  broadens the  e x i s t i n g  dec i s iona l  law 
on t h e  r e s p o n s i b i l i t y  of the  i s s u e r  fo r  f o r g e r i e s  by 
persons whom he has  en t rus t ed  with t h e  respons ib le  
handling of the  s e c u r i t y  p r i o r  t o  and i n  t h e  course 
of i s sue .  

U.C.C. Sec. 8-206. Explanatory Notes. 

Subsection 8-206 (1) r egu la t e s  the  e f f e c t s  of the  
completion of  an instrument which conta ins  t h e  signa- 
t u r e s  necessary t o  i t s  i s s u e  o r  t r a n s f e r  b u t  i s  in-  
complete i n  other  r e spec t s .  The need f o r  such regu- 
l a t i o n  r e s u l t s  from the  f a c t  t h a t  t h e  defenses of non- 
de l ive ry  o r  condi t iona l  de l ive ry  a r e  abrogated aga ins t  
purchasers f o r  value without no t i ce  of t hese  de fec t s  
by sec t ion  8-202 (4 ) .  subdiv is ion  (a)  permits  any 
person t o  f i l l  i n  t h e  blanks a s  authorized.  subdivi-  
s ion  (b) p ro tec t s  purchasers f o r  value and without 
no t i ce ,  i f  t h e  blanks a r e  i n c o r r e c t l y  f i l l e d  i n .  

Subsection 8-206 ( 2 )  provides  t h a t  a  complete 
s e c u r i t y  which has been improperly a l t e r e d  remains 
enforceable even though the  a l t e r a t i o n  was due t o  
f raud,  but i s  enforceable only according t o  t h e  o r i g i -  
na l  terms. This r u l e  follows from t h e  na tu re  of the  
s e c u r i t i e s  and the  investment normally involved. 

Note t h a t  t h e  r u l e  of subsect ion (1) is  q u a l i f i e d  
by t h e  overriding p r i n c i p l e  of s ec t ion  8-104. 



U.C.C. Sec. 8-207. Explanatorv Notes. 

Sect ion 8-207 i s  derived from sec t ion  3 of t h e  
Uniform Stock Transfer A c t .  I t  is  designed t o  sh i e ld  
t h e  i s sue r  o r  indenture t r u s t e e  of s e c u r i t i e s  i n  re-  
g i s t e r e d  form from burdensome d u t i e s  by permi t t ing  
him t o  t r e a t  t h e  r eg i s t e red  owner a s  t h e  person en- 
t i t l e d  t o  vo te ,  receive n o t i f i c a t i o n s  and exe rc i se  a l l  
o ther  r i g h t s  and powers of an owner u n t i l  t h e  s e c u r i t y  
i s  duly presented fo r  r e g i s t r a t i o n  of t r a n s f e r  a s  
spec i f i ed  i n  Pa r t  4. This provis ion  does not  preclude 
t h e  p r a c t i c e  of c los ing  t h e  t r a n s f e r  books or s e t t i n g  
a  record d a t e  fo r  dividend, vot ing and o ther  purposes 
a s  provided f o r  in.hylaws, c h a r t e r s  and s t a t u t e s .  The 
sec t ion  does not compel t h e  i s s u e r  t o  deal  exc lus ive ly  
with t h e  r eg i s t e red  owner, bu t  it makes i t  c l e a r  t h a t  
mere not ice  of a  pledge does not .& him from doing 
so.  

Subsection (2) i s  i n s e r t e d  t o  d i s p e l  any doubts 
about t h e  continued e f f ec t iveness  of e x i s t i n g  l e g i s -  
l a t i o n  imposing l i a b i l i t i e s  of r e g i s t e r e d  owners o r  
of t h e  r u l e s  permit t ing them t o  d isc la im ownership fo r  
such purposes. 

U.C.C. Sec. 8-208. Explanatory Notes. 

Sect ion 8-208 regula tes  t h e  scope of t h e  warranty 
aga ins t  p a r t i c u l a r  de fec t s  which an au thent ica t ing  
t r u s t e e ,  r e g i s t r a r ,  t r a n s f e r  agent o r  s imi l a r  p a r t y  
assumes vis-a-vis purchasers f o r  value without no t i ce  
of such e f f e c t s ,  by placing h i s  s igna tu re  upon a  se- 
c u r i t y .  The sec t ion  l i s t s  t h r e e  types of such de fec t s :  

(1) t h a t  the  s e c u r i t y  is  not  "genuine" and " in  
proper form" ( a s  defined i n  sec t ions  1-201 
and 8-102) ; 

(2) t h a t  h i s  own p a r t i c i p a t i o n  i n  the i s s u e  is  
not  wi th in  h i s  own capac i ty  and wi th in  t h e  
scope of t h e  au thor iza t ion  given him by t h e  
i s s u e r ;  and 

(3)  t h a t  he has reasonable grounds t o  be l i eve  
t h a t  the  s e c u r i t y  i s  overissue.  

Subsection (2) r e j e c t s  former case  law which im-  
posed an implied warranty of t h e  absence of o ther  de- 
f e c t s  going t o  the v a l i d i t y  of t h e  secu r i ty .  



Note t h a t  the  warranty seems t o  be  subjec t  t o  t h e  
"unless otherwise agreed" r u l e  of s e c t i o n  1-102 (3) 
and (4), b u t  apparent ly  only i f  such exclusion i s  con- 
spicuously noted on t h e  instrument.  

New York modified subsect ion 8-208 (1) by re-  
placing the  warranty of "proper form" i n  subdivis ion 
(a) with a  warranty of " the  form which such person 
has been authorized t o  au then t i ca t e ,  s i g n  o r  counter- 
s ign" .  The reason w a s  t o  exlude a  warranty of com- 
p l iance  with s t a t u t o r y  requirements such a s  adequate 

PART 3 
PURCHASE 

U.C.C. Sec. 8-301. Explanatory Notes. 

Sect ion 8-301 s t a t e s  the  b a s i c  r u l e s  governing 
t h e  e f f e c t  of t r a n s f e r s .  Following s e t t l e d  p r i n c i p l e s  
worked out f o r  t h e  law of  negot iable  instruments ,  t h e  
Code d i f f e r e n t i a t e s  between bona f i d e  purchasers ( a s  
def ined i n  s e c t i o n  8-302) and o the r  purchasers  (as  de- 
f ined  i n  sec t ion  1-201 (31) and ( 3 2 ) ) .  

Any purchaser acqui res  t h e  r i g h t s  which h i s  i m -  
mediate t r a n s f e r o r  had o r  had au tho r i ty  t o  t r a n s f e r .  
This p r i n c i p l e ,  however, i s  q u a l i f i e d  by an important 
exception: a  purchaser who has been a  p a r t y  t o  any 
fraud o r  i l l e g a l i t y  a f f e c t i n g  t h e  s e c u r i t y  o r  a s  a  
p r i o r  holder had n o t i c e  of  an adverse claim cannot im-  
prove h i s  p o s i t i o n  by tak ing  from a l a t e r  bona f i d e  
purchaser.  

"Adverse claim" i s  defined a s  including a  claim 
t h a t  a  t r a n s f e r  was o r  would be wrongful o r  t h a t  a  
p a r t i c u l a r  adverse person i s  t h e  oyner o r  has  an i n -  
t e r e s t  i n  the  secu r i ty .  I n  New York t h i s  d e f i n i t i o n  
is  l imi ted  by the  q u a l i f i c a t i o n  "and i n  t h e  case of a  
purchase of a  l imi t ed  i n t e r e s t  inc ludes  only a  claim 
adverse t o  t h e  i n t e r e s t  purchased". The chanse has  
been s a i d  t o  mer i t  na t iona l  adoption, penney , -~ew York 
Rev i s i t s  the  Code: Some Var ia t ions  i n  the  New York 
Enactment of t h e  Uniform Commercial Code, 62 Colum. t. 
Rev. 992, 1009, 1015 (1962). - 



Bona f i d e  purchasers acquire  f r e e  of any adverse 
claim,  and purchasers  of l imi t ed  i n t e r e s t s  acquire  
r i g h t s  only t o  t h e  ex ten t  purchased. 

U.C.C.  s ec .  8-302. Explanatory Notes. 

A r t i c l e  8 d i f f e r e n t i a t e s  sharp ly  between two d i f -  
Eerent a spec t s  of n e g o t i a b i l i t y :  i ts  e f f e c t  upon de- 
fenses  ava i l ab le  t o  the  i s s u e r  and i ts  e f f e c t  on ad- 
verse  claims t o  t h e  instrument.  A purchaser fo r  value 
without no t i ce  of a p a r t i c u l a r  d e f e c t  may t ake  f r e e  of 
a defense based thereon even without a formally p e r f e c t  
t r a n s f e r ,  bu t  i n  order  t o  take  f r e e  of  adverse claims 
t h e  purchaser fo r  value must not  only be without no- 
t i c e  of these  claims but must base h i s  r i g h t s  upon a 
formally p e r f e c t  t r a n s f e r .  Hence t h e  d e f i n i t i o n  of a 
purchaser  who t akes  f r e e  of adverse claims--bona f i d e  
purchaser  i n  t h e  t echn ica l  sense--varies from t h e  de- 
f i n i t i o n  ok a purchaser who t akes  f r e e  of defenses .  
Compare sec t ion  8-302 with sec t ion  8-202 ( 4 ) .  

I f  the  s e c u r i t y  is  i n  bea re r  form t h e  r e q u i s i t e  
t r a n s f e r  r equ i r e s  de l ive ry ;  i f  t h e  s e c u r i t y  is i n  reg- 
i s t e r e d  form it i s  * necessary t h a t  t h e  s e c u r i t y  
was issued o r  indorsed t o  t h e  purchaser .  

U.C.C. s e c .  8-303. Explanatory Notes. 

Sect ion 8-303 g ives  a d e f i n i t i o n  of "broker" fo r  
t h e  purposes of A r t i c l e  8.  The c r i t e r i a  s e l e c t e d  by 
t h e  d e f i n i t i o n  a re  func t iona l  and focus l a r g e l y  on 
t h e  r o l e  played i n  a p a r t i c u l a r  t r ansac t ion .  

Under t h e  regime of A r t i c l e  8 brokers  a r e  en- 
t i t l e d  t o  r i g h t s  and p r i v i l e g e s  of a purchaser .  He 
i s  not  an intermediary wi th in  t h e  meaning of Ar t i c l e  
8, see s e c t i o n  8-306. 

U.C.C. Sec. 8-304. Explanatory Notes. 

Sec t ion  8-304 dea l s  with s p e c i f i c  s i t u a t i o n s  i n  
which a purchaser is  or i s  not  a bona f i d e  purchaser 
because he i s  o r  is  not charged with no t i ce  of ad- 
verse  claims o r  because he has o r  has not  a duty t o  
inqu i r e .  



Subdivision (1) charges  a  purchaser ( including 
a  broker ,  a s  def ined i n  s e c t i o n  8-303, b u t  excluding 
an intermediary bank, a s  def ined i n  s e c t i o n  4-105) 
with no t i ce  i f  a  s e c u r i t y  i s  indorsed " fo r  c o l l e c t i o n "  
o r  " for  surrender"  o r  f o r  some o t h e r  purpose not  in -  
volving t r a n s f e r  o r ,  i f  i n  b e a r e r  form, c a r r i e s  an 
unambiguous statement t h a t  it i s  t h e  proper ty  of a  
person o the r  t han  t h e  t r a n s f e r o r .  

Subdivision ( 2 )  d e a l s  with some s i t u a t i o n s  i n -  
volving purchase from one descr ibed o r  i d e n t i f i a b l e  
a s  f iduc ia ry .  I f  t h e  purchaser (excluding an i n t e r -  
mediary bank) has  knowledge t h a t  t h e  proceeds a r e  
being used o r  t h a t  t h e  t r a n s a c t i o n  i s  i n  breach of 
t h e  t r u s t ,  he i s  charged with no t i ce  of  adverse 
claims.  Mere no t i ce  of t h e  f i d u c i a r y  r e l a t i o n  imparts 
n e i t h e r  n o t i c e  of adverse claims nor des t roys  good 
f a i t h  . 

The r u l e s  s t a t e d  a r e  i n  accord with p r i o r  law 
and fol low the  po l i cy  of Uniform F iduc ia r i e s  A c t .  

U.C.C. Sec. 8-305. Explanatory Notea. 

Sec t ion  8-305 i s  t h e  counterpar t  t o  s e c t i o n  8-203 
and r egu la t e s  t h e  e f f e c t  of s t a l e n e s s  a t  t h e  time of 
t h e  purchase on the  pu rchase r ' s  freedom from no t i ce  of  
adverse claims. A purchaser i s  charged with such no- 
t i c e ,  i f  he acquires  t h e  s e c u r i t y :  

( a )  a f t e r  one year  from t h e  da te  s e t  f o r  pre-  
sentment o r  surrender  f o r  redemption o r  
exchange; o r  

(b) a f t e r  s i x  months from any d a t e  s e t  f o r  pay- 
ment of money aga ins t  p re sen ta t ion  o r  sur-  
render ,  i f  funds are ava i l ab le  fo r  payment 
on t h a t  d a t e .  

Note t h a t  the  per iods  of t i m e  destroying lack of 
no t i ce  of adverse cLaims a r e  s h o r t e r  than those de- 
s t roying  lack of no t i ce  of d e f e c t s  o r  defenses  of t h e  
i s s u e r .  



U.C.C. Sec. 8-306. Explanatory Notes. 

Section 8-306 deals with the general subject of 
warranties on presentment and-transfer. The warran- 
ties on transfer codify pre-existing statutory and 
decisional law, corresponding to sections 65, 66, 67, 
69 of the Uniform Negotiable Instruments Law and sec- 
tion 11, 12 of the Uniform Stock Transfer Act. The 
warranties are extended, under appropriate circum- 
stances, to the issuer. 

Subsection (1) specifies the warranties to the 
issuer. Any holder who presents a security for regis- 
tration of transfer, payment or exchange warrants his 
entitlement thereto, A purchaser for value without 
notice of adverse claims, however, who receives a new, 
re-issued or re-registered security warrants only that 
he has no knowledge of any unauthorized signature in a 
necessary indorsement. This rule corresponds to the 
basic change in policy, incorporated in section 8-311, 
which protects a purchases for value and without no- 
tice, who has received a new, re-issued or registered 
security against the claim of forgery. 

Subsection (2) specifies the warranties of a 
transferor to a purchaser for value. These warranties 
are threefold and are incurred only unless otherwise 
agreed (section 1-102 (3) ) . 

Subsections (3) and (4) exclude substantive war- 
ranties in the cases of deliveries by intermediaries, 
known to be such, and of redeliveries or deliveries on 
order of the debtor after payment by pledgees. Such 
parties warrant only their own good faith and authority, 
even though they have purchased or made advances a- 
gainst the claim to be collected. 

A broker is not an intermediary and his warran- 
ties to his customer, the issuer or a purchaser are 
regulated by subsections (1) and ( 2) . 
U.C.C. sec. 8-307. Explanatory Notes. 

Section 8-307 determines the effect of the de- 
livery of a security in registered form to a purchaser 
without a necessary indorsement. Such purchaser is a 
bona fide purchaser as defined in section 8-302 only 
upon indorsement, but the delivery transfers the trans- 
feror's rights and entitles the purchaser to obtain 
the necessary indorsement. This rule constitutes a 
change of the rule of the Uniform Stock Transfer Act, 
section 9. 



U.C.C. Sec. 8-308. Explauatory N-. 

Secrion 8-308 r egu la t e s  t h e  form and e f f e c t s  of 
indorsements. 

Subsection (1) s p e c i f i e s  t h e  genera l  requirements 
of an indorsement. According t o  i t s  simple mandates, 
indorsements a r e  made when an appropr ia te  person ( a s  
defined i n  subsect ion ( 3 ) )  s igns  on t h e  instrument o r  
a separa te  document an assignment o r  t r a n s f e r  of t h e  
s e c u r i t y  or a power t o  ass ign  o r  t r a n s f e r  it o r  when 
he merely p l aces  h i s  s igna tu re  without more on the  
back of the s e c u r i t y .  

Subsection ( 2 )  d i f f e r e n t i a t e s  between s p e c i a l  and 
blank indorsements. Indorsements t o  bea re r  a r e  con- 
s idered  as  blank indorsements. A holder  may convert  a 
blank indorsement t o  a s p e c i a l  indorsement. The r u l e s  
conform with those appl icable  t o  commercial paper ,  sec- 
t i o n  3-204. 

Subsection ( 3 )  l i s t s  t h e  cases  where a person 
o the r  than the  r e g i s t e r e d  owner o r  s p e c i a l  indorsee 
is  e n t i t l e d  t o  make an indorsement. The subsect ion 
pursues a l i b e r a l  po l icy .  

Subsection (4) r e l i e v e s  an indorser  of l i a b i l i t y  
f o r  honor of t h e  instrument by t h e  i s s u e r .  He is, of 
course,  l i a b l e  f o r  a breach of t h e  warran t ies  speci-  
f i e d  i n  sec t ion  8-306 . ( 2 ) .  The regime adopted flows 
from t h e  nature  of the  investment s e c u r i t i e s  and t h e  
circumstances under which they a r e  usua l ly  t r a n s f e r r e d .  

P a r t i a l  indorsement covering p a r t  of t h e  u n i t s  
represented by the  s e c u r i t y  a r e  recognized, i f  t h e  
u n i t s  a re  intended t o  be s e p a r a t e l y  t r a n s f e r a b l e .  

The q u a l i f i c a t i o n  of a person a s  an appropr ia te  
person i s  determined a s  of t h e  d a t e  of h i s  s ign ing .  

Subsection (7)  s p e c i f i e s  t h a t  c e r t a i n  omissions 
by a f iduc iary  go t o  t h e  r i g h t f u l n e s s  of the  t r a n s f @ r  
r a t h e r  than t o  t h e  v a l i d i t y  of t h e  indorsement. 

U.C.C. Sec. 8-309. Explanatory Notes. 

Section 8-309 s p e c i f i e s  t h a t  an indorsement, re -  
gard less  of i t s  form, does not  c o n s t i t u t e  a t r a n s f e r  
unless  it is followed by a d e l i v e r y  of t h e  s e c u r i t y  on 
which it appears or i f  i t  i s  placed upon a s e p a r a t e  
document by a de l ive ry  of both t h e  s e c u r i t y  and the 
document. 



Sect ion 10 of t h e  Uniform Stock Transfer  Act 
s t a t e s  t h a t  an indorsement without de l ive ry  amounts 
t o  a  promise t o  t r a n s f e r .  The Code d e l e t e s  t h i s  pro- 
v i s i o n ,  leaving the  matter  t o  s t a t e  law. Cont ras t  
s e c t i o n  8-307 which g ives  t h e  person who obta ins  de- 
l i v e r y  of a  s e c u r i t y  i n  r e g i s t e r e d  form a s p e c i f i c a l l y  
enforceable r i g h t  t o  have t h e  indorsement suppl ied.  

U.C.C. Sec. 8-310. Explanatory Notes. 

I f  a  s e c u r i t y  is  i n  b e a r e r  form, it is normally 
t r ans fe r r ed  without indorsement. An indorsement may 
g ive  not ice  of adverse claims i f  it is  of a  form en- 
visaged by sec t ion  8-304. Otherwise it does not a f -  
f e c t  any r i g h t s  t h e  holder  may possess .  

Note t h a t  i n  t h e  f i e l d  of s e c u r i t i e s  regula ted  
by Ar t i c l e  8 ,  indorsers  assume no l i a b i l i t y  f o r  t h e  
honor of the  instrument by t h e  i s s u e r .  

U.C.C. Sec. 8-311. Explanatory Notes. 

Generally speaking an owner may a s s e r t  t h e  ine f -  
fec t iveness  of an unauthorized indorsement vis-a-vis  
t h e  i s s u e r  o r  a purchaser un less  he has  r a t i f i e d  t h e  
indorsement o r  i s  otherwise precluded from invoking 
t h e  forgery o r  lack of au tho r i ty .  The Code, however, 
introduces an important modif icat ion of t h i s  r u l e  by 
ba r r ing  the owner's r i g h t  t o  a s s e r t  t h e  ine f f ec t iveness  
aga ins t  a  purchaser f o r  value and without n o t i c e  of  
adverse claims who has  i n  good f a i t h  received a  new, 
re-issued o r  re - reg is te red  s e c u r i t y  on r e g i s t r a t i o n  of 
t r a n s f e r .  

The owner may r e l y  on t h e  i s s u e r ' s  l i a b i l i t y  for 
improper r e g i s t r a t i o n  as  s p e c i f i e d  i n  sec t ion  8-404. 

U.C.C. Sec. 8-312. Explanatory Notes. 

Section 8-312 def ines  t h e  scope of t h e  warran t ies  
contained i n  two d i f f e r e n t  types of guarantees:  guar- 
an tee  of the  s igna ture  of an indorser  and guarantee of 
an indorsement. I n  t h e  f i r s t  type of guarantee t h e  
guarantor warrants only t h e  genuineness of t h e  signa- 
t u r e ,  t h e  q u a l i f i c a t i o n  of  the  s igner  a s  an appropri-  
a t e  person t o  indorse and t h e  s i g n e r ' s  l ega l  capac i ty  
t o  s ign.  The second type of  guarantee t h e  guarantor  
warrants a l s o  the  r i g h t f u l n e s s  of the  p a r t i c u l a r  
t r a n s f e r .  



The l a s t  sentence of subsect ion (2) p r o h i b i t s  an 
i s s u e r  from requ i r ing  a  guarantee of indorsement a s  a  
condi t ion t o  r e g i s t r a t i o n  of a  t r a n s f e r .  Subsection 
(3) extends t h e  warran t ies  t o  any person taking o r  
dea l ing  with t h e  s e c u r i t y  i n  r e l i a n c e  on t h e  guarantee.  

U.C.C. Sec. 8-313. Explanatory Notes. 

Sect ion 8-313 determines what c o n s t i t u t e s  de l iv -  
e r y  f o r  the  purposes of a  t r a n s f e r  of t h e  s e c u r i t y  t o  
a  purchaser.  It c o n s t i t u t e s  an enlargement and l i b e r -  
a l i z a t i o n  of t h e  concept of  possession while t h e  secu- 
r i t y  i s  st i l l  i n  t h e  hands of a  broker .  

Subsection (1) l i s t s  the  condi t ions  under which 
a  s e c u r i t y  i s  deemed t o  be  de l ivered  t o  t h e  purchaser 
while s t i l l  i n  the  possession of a broker  o r  of a  
t h i r d  person. The s ign i f i cance  of deeming t h e  s e c u r i t y  
t o  be de l ivered  i n  these  cases  l i e s  i n  t h e  f a c t  t h a t  
supervening no t i ce  of adverse claim a f t e r  t h a t  time no 
longer des t roys  the  purchaser ' s  s t a t u s  a s  bona f i d e  
purchaser .  

Subsection (2) makes it c l e a r  t h a t  a p a r t  from t h e  
cases  spec i f i ed  i n  subsect ion (1) (b) and ( c ) ,  secur i -  
t i e s  i n  t h e  hands of a  broker a r e  not  "held" by t h e  
purchaser  bu t  by t h e  broker ,  even though t h e  broker 
i n d i c a t e s  by book e n t r y  or otherwise t h a t  t h e  s e c u r i t y  
i s  p a r t  of a  fungible  bulk held f o r  customers and de- 
s p i t e  t h e  customer's  a c q u i s i t i o n  of propor t iona te  co- 
ownership i n  t h e  fungible  bulk.  

Since t h e  broker i s  viewed a s  t h e  holder  and, ac- 
cordingly,  i n  appropriate  cases  a s  a  bona f i d e  pur- 
chase r ,  he i s  shielded from l i a b i l i t y  f o r  innocent con- 
vers ion  except where such l i a b i l i t y  can be a s se r t ed  
aga ins t  a  bona f i d e  purchaser ( sec t ion  8-311) . 

New York has  r e j e c t e d  adoption of subsect ion (2) 
i n  view of c e r t a i n  d i f f i c u l t i e s  c rea t ed  thereby i n  a  
b roke r ' s  bankruptcy, by t h e  f ede ra l  government's gen- 
e r a l  tax l i e n  i n  case  of t h e  b roke r ' s  f a i l u r e  t o  pay 
f e d e r a l  taxes  and by t h e  poss ib l e  L i a b i l i t y  of nat ion-  
a l  banks which have acted a s  brokers under t h e  f e d e r a l  
s t a t u t e  l imi t ina  t h e  ~ u r c h a s e  of s e c u r i t i e s  bv nat ion-  
a l  banks; see ~ & m e ~ , - ~ e w  York R e v i s i t s  t h e  code: 
Some Variat ions i n  t h e  New York Enactment of t h e  Uni- 
form Commercial Code, 62 Colum. L. Rev. 992, a t  1010 
(1962) . 



New York has replaced subsec t ion  (2) by t h e  fo l -  
lowing new subsect ions (2) and ( 3 )  : 

" ( 2 )  The purchaser is t h e  owner of a s e c u r i t y  
held fo r  him by h i s  broker ,  b u t  is  not  t h e  
holder except a s  spec i f i ed  i n  subsect ions 
(b) and (c)  of subsect ion (1) . Where a 
s e c u r i t y  i s  p a r t  of a fungib le  bulk t h e  pur- 
chaser is  t h e  owner of a propor t iona te  prop- 
e r t y  i n t e r e s t  i n  t h e  fungib le  bulk and i s  a 
bona f i d e  purchaser if when t h e  broker  t akes  
de l ive ry  a s  a holder  n e i t h e r  he nor t h e  pur- 
chaser has  no t i ce  of any adverse claim and 
the  purchaser t akes  h i s  i n t e r e s t  f o r  value.  

3 )  Notice of an adverse claim t o  t h e  broker  o r  
t o  t h e  purchaser a f t e r  t h e  broker takes  de- 
l i v e r y  a s  a holder without no t i ce  of  any ad- 
ve r se  claim t o  e i t h e r  t h e  broker  o r  t h e  
purchaser.  " 

The new provis ions ,  by d i f f e r e n t i a t i n g  between 
t h e  s t a t u s  a s  holder and t h e  s t a t u s  a s  owner meet t h e  
objec t ions  r a i s e d  aga ins t  t h e  o f f i c i a l  vers ion  b u t  
e l imina te  the  purchaser ' s  r i g h t  t o  r e fuse  acceptance 
% t h e  event he l ea rns  of an adverse claim p r i o r  t o  
t h e  de l ive ry  t o  him. Tne Permanent E d i t o r i a l  Beard 
f o r  t h e  Uniform Comerc ia l  c d e  has rrcommen8ea amend- 
merits t o  t h i s  sec t ion .  

U.C.C. s e c .  8-314. Explanatory Notes. 

Sec t ion  8-314 s p e c i f i e s  how de l ive ry  i s  t o  be 
made, d i f f e r e n t i a t i n g  between s a l e s  made on an ex- 
change o r  otherwise through brokers  (subsect ion ( I ) )  
and s a l e s  not  consummated on an exchange o r  through 
brokers (subsection ( 2 ) ) .  I t  c o n s t i t u t e s  a new s t a t u -  
t o r y  r egu la t ion .  

In  the  cases  f a l l i n g  under (subsect ion (1) the  
Code d i s t ingu i shes  between t h e  s e l l i n g  customer and 
t h e  s e l l i n g  broker:  

(a)  m e  s e l l i n g  customer performs h i s  duty t o  
d e l i v e r  e i t h e r  by placing t h e  s e c u r i t y  i n  
the  possession of t h e  s e l l i n g  broker o r  a 
person designated by t h e  l a t t e r  o r ,  i f  re-  
quested,  by procuring an acknowledgment 
t h a t  the  s e c u r i t y  i s  held f o r  the  s e l l i n g  
broker.  



(b) The s e l l i n g  broker  f u l f i l l s  h i s  du ty  t o  
d e l i v e r  e i t h e r  by 'p l ac ing  t h e  s e c u r i t y  o r  
a  l i k e  s e c u r i t y  i n  t h e  possession of the  
buying broker o r  a  person designated by t h e  
l a t t e r  o r  by e f f e c t i n g  clearance i n  accord- 
ance with the  r u l e s  of  t h e  exchange a t  which 
t h e  s a l e  was t r ansac ted .  

I n  cases  f a l l i n g  under subsect ion (2 )  de l ive ry  
must be made e i t h e r  by p lac ing  t h e  s e c u r i t y  i n  t h e  
possession of t h e  purchaser o r  a  person designated by 
him o r ,  a t  t h e  purchaser ' s  r eques t ,  by procuring an 
acknowledgment t h a t  the  s e c u r i t y  i s  he ld  f o r  him. 

A broker buying f o r  h i s  own account ou ts ide  an 
exchange f a l l s  under the  r u l e s  of subsect ion ( 2 )  and 
not  of subsection (1). 

U.C.C. Sec. 8-315. Explanatory Notes. 

Sect ion 8-315 c o d i f i e s  t h e  cases  i n  which a  per- 
son aga ins t  whom t h e  t r a n s f e r  of a  s e c u r i t y  is wrong- 
f u l  f o r  any reason, including h i s  own incapac i ty ,  may 
ob ta in  r e s t o r a t i o n  of t h e  s e c u r i t y  o r  ob ta in  a  new 
s e c u r i t y  evidencing a l l  o r  p a r t  of t h e  same r i g h t s .  
He i s  e n t i t l e d  t o  such r e s t i t u t i o n  of t h e  t r a n s f e r r e d  
o r  of a  s u b s t i t u t e  s e c u r i t y  a g a i n s t  any person other  
than a  bona f i d e  purchaser and, i f  t h e  t r a n s f e r  is 
wrongful because of an unauthorized indorsement, even 
aga ins t  a  bona f i d e  purchaser except one who i n  good 
f a i t h  has received a  new, re- issued o r  re - reg is te red  
s e c u r i t y  on r e g i s t r a t i o n  of t r a n s f e r  ( s ec t ion  8-311 
(a) ) . 

The r i g h t  t o  r e s t o r a t i o n  o r  r e t u r n  of a  subs t i -  
t u t e  s e c u r i t y  may be s p e c i f i c a l l y  enforced and safe-  
guarded by in junc t ion  o r  s eques t r a t ion .  

The q u a l i f i c a t i o n  introduced by sec t ions  8-311 
fa)  and 8-315 ( 2 )  is  new law. 

The r i g h t  t o  s p e c i f i c  r e s t i t u t i o n  does not  pre- 
vent  claims f o r  damages by reason of conversion, ex- 
cep t  where sec t ion  8-318 accords an immunity. 



U.C.C. Sec. 8-316. E x ~ l a n a t o r y  Notes. 

Sect ion 8-316 e n t i t l e s  a purchaser t o  be supplied 
by the  t r a n s f e r o r  with t h e  documentation necessary t o  
ob ta in  r e g i s t r a t i o n  of t h e  t r a n s f e r .  I n  case  t h e  
t r a n s f e r  i s  not  f o r  value,  t h e  purchaser must furn ish  
t h e  necessary expenses. Upon f a i l u r e  of t h e  t r ans -  
f e r o r  t o  comply with a demand wi th in  a reasonable 
t ime, t h e  purchaser may resc ind  o r  r e j e c t  t h e  t r ans -  
f e r ,  claim damages o r ,  i n  appropr ia te  cases ,  seek 
s p e c i f i c  performance. 

The sec t ion  r ep resen t s  new s t a t u t o r y  law. 

U.C.C. sec. 8-317. Explanatory Notes. 

Subsection 8-317 (1) regu la t e s  t h e  methods by 
which a c r e d i t o r  may reach a s e c u r i t y  o r  any sha- re  o r  
o ther  i n t e r e s t  evidenced thereby i n  order  t o  c o l l e c t  
h i s  debt.  In  view of the  e l eva t ion  of investment 
s e c u r i t i e s  t o  the  s t a t u s  of negot iable  instruments ,  
t h e  Code provides ( i n  somewhat i nep t  language) t h a t  
i f  such s e c u r i t y  o r  any sha re  o r  i n t e r e s t  evidenced 
thereby i s  outs tanding,  an attachment thereof  under 
a w r i t  of attachment o r  a levy thereon under a w r i t  
of execution s h a l l  be made and only be made by ac tua l  
s e i z u r e  of t h e  secu r i ty .  I f  t h e  s e c u r i t y  has been 
surrendered t o  the  i s s u e r ,  t h e  attachment o r  levy of 
t h e  execution may be made by serving a proper no t i ce  
t o  t h e  i s s u e r .  

Subsection (2) provides  t h a t  a c r e d i t o r  whose 
debtor is the  owner of a s e c u r i t y  i s  e n t i t l e d  t o  a l l  
remedies for  t h e  purpose of reaching such s e c u r i t y  o r  
s a t i s f y i n g  h i s  claim by means thereof  a s  a r e  ava i l ab le  
a t  law o r  e p i t y  i n  regard t o  property which cannot be 
r e a d i l y  reached by w r i t  of attachment o r  w r i t  of 
execution. 

The Code omits any s p e c i f i c  reference t o  t n e  
process of  garnishment, b u t  t h e r e  can be l i t t l e  doubt 
t h a t  garnishment is  an a i d  i n  reaching a s e c u r i t y  
within the  meaning of s ec t ion  8-317 ( 2 ) .  The r e s u l t  
of t h i s  pos i t i on  is  t h a t  a d e f i a n t  garnishee can s t i l l  
v a l i d l y  t r a n s f e r  t h e  garnished s e c u r i t y  t o  a purchaser 
fo r  va lue  without no t i ce  s e c t i o n  8-106, p re sc r ib ing  
a p p l i c a b i l i t y  of t h e  law of t h e  jurisdiction where t h e  
i s s u e r  i s  organized, r e l a t e s  only (a) t o  t h e  v a l i d i t y  
of a s e c u r i t y ,  and (b) t o  the  r i g h t s  and d u t i e s  with 
respec t  t o  t he  r e q i s t r a t i o n  o f  t r a n s f e r ;  s ec t ion  1-105 



app l i e s  t o  t r a n s a c t i o n s  bear ing an appropr ia te  re- 
l a t i o n  t o  t h i s  s t a t e .  Perh+ps it can be concluded 
from t h e  combined r e s u l t  of bo th  sec t ions  r e f e r r e d  t o ,  
t h a t  t h e  r u l e s  of s e c t i o n  8-317 govern t h e  attachment 
of o r  levy on outstanding investment s e c u r i t i e s  e i t h e r  
when t h e  instrument i s  i n  wi th in  t h e  t e r r i t o r i a l  l i m -  
i t s  of t h e  forum (even though t h e  i s s u e r  is organized 
elsewhere) o r  when t h e  i s s u e r  is organized i n  the fo- 
rum although t h e  instruments a r e  loca ted  elsewhere. 

Hawaii Law. 

Rev. Laws Hawaii 172-72, 233-9 ( c ) ,  233-46, 233-47, 
and chapters  233, 237, 335 

Enactment of s ec t ion  8-317 w i l l  r e s u l t  i n  and re- 
q u i r e  some r a d i c a l  changes of Hawaii law. Sect ion 8- 
317 reproduces with some modif icat ions i n  language 
and substance--the system of reaching stock introduced 
by the  U n i f o r ~  Stock Transfer Act. The framers of 
t h a t  l e g i s l a t i o n  and following them t h e  draftsmen of 
t h e  Commercial Code thought t h a t  t h e  provis ions  adopt- 
ed by t h e  uniform a c t s  corresponded b e s t  t o  t h e  gen- 
e r a l  p o l i c y  of t r e a t i n g  shares  o f  s tock and o ther  in- 
vestment s e c u r i t i e s  a s  neqot iab le  instruments .  J u s t  
a s  i n  c a s e  of commercial paper t h e  ob l iga t ion  i s  
reached by se i z ing  t h e  instrument and not  by garnish- 
i ng  t h e  maker, thus i n  t h e  case of stock where the  
c e r t i f i c a t e  i s  outs tanding,  s e i z u r e  of t h e  instrument 
and not  n o t i f i c a t i o n  of t h e  i s s u e r  may be deemed t o  be 
t h e  appropr ia te  method of execut ing a  w r i t  o f  a t tach-  
ment o r  execut ion.  Although t h e  Uniform Stock Trans- 
f e r  A c t  was adopted by a l l  s t a t e s  a  s u b s t a n t i a l  number 
of  them, including Hawaii, e i t h e r  refused t o  enact  
s e c t i o n s  13 and 14 o r  imposed s u b s t a n t i a l  l i m i t a t i o n s  
on its a p p l i c a b i l i t y .  See i n  genera l  no te ,  Attachment 
of  Corporate Stock: The Conf l ic t inq  Approaches of 
Delaware and t h e  Uniform Stock Transfer ,  73 Harv. L .  
Rev. 1579 (1960). - 

The Hawaii s t a t u t e ,  s e c t i o n  172-72, which takes  
t h e  p l ace  of Uniform stock Transfer  Act, s e c t i o n  13 
r e t a ined  only one s i n g l e  sentence of t h a t  s e c t i o n  
(with add i t ions  not contained i n  t h e  Uniform Act) t o  

w i t :  "Except where [when] a  c e r t i f i c a t e  is  [has  been] 
l o s t  o r  destroyed [ o r  . . . I  such [a]  corporat ion s h a l l  
no t  be compelled t o  i s sue  a  new c e r t i f i c a t e  f o r  t h e  
s tock  [shares]  u n t i l  the  o ld  c e r t i f i c a t e  is  surrender- 
ed t o  i t . "  A l l  t h e  r e s t  p e r t a i n i n g  t o  t h e  pe r fec t ion  
of a  levy under a  w r i t  of attachment o r  execution w a s  
de le ted .  



The cu r ren t  Hawaii law governing t h e  method of 
reaching corporate  s tock under a w r i t  o f  attachment o r  
w r i t  of execution is  contained p r i m a r i l y  i n  sec t ions  
233-9 (c) and 233-46 and -47. Sec t ion  233-9 { c )  goes 
back t o  t h e  Act Relat ing t o  Attachments, passed i n  
1905 (Act 84, Session Laws of Hawaii 1905) while s e e -  
t i o n s  233-46 and -47 were enacted i n  1927 [Act 204, 
Session Laws of Hawaii 1927) and amended i n  1.939 (Act 
76,  Session Laws of Hawaii 1939). The passage of t h e  
Uniform Stock Transfer  Act i n  1947 (Act 136, Session 
Laws of Hawaii 1947) brought no formal amendment of 
these  sec t ions ,  although it may have a f f e c t e d  t h e i r  
e f f e c t .  

The Hawaii system a s  p r e s e n t l y  ope ra t ive  i s  an 
ingenious attempt t o  reconci le  t h e  t r a d i t i o n a l  ap.- 
proach which considers  shares  as  choses--in-action with 
t h e  modern t rend  which cons iders  s tock  c e r t i f i c a t e s  as  
negot iable  instrument.  The t r a d i t i o n a l  approach i s  
followed i n  t h e  method of t h e  l evy ,  b u t  modern needs 
a r e  taken i n t o  cons idera t ion  i n  regul-ating the nndd -  
i t i e s  and e f f e c t s  of the  execut ion s a l e .  

According t o  s e c t i o n  233-9 (c)  and 233-46 t h e  
method of levying on s tock under a w r i t  of attachment 
o r  w r i t  of execution i s  by no t i fy ing  t h e  p r e s i d e n t ,  
s ec re t a ry ,  t r e a s u r e r ,  o r  managing agent of t h e  corpo- 
r a t i o n  of  t h e  f a c t  t h a t  t h e  s tock  has been l e v i e d  upcn 
under a w r i t  of attachment o r  execut ion.  I n  t h e  case  
of an attachment t h e  defendant,  i f  wi th in  t h e  s t a t e ,  
must be n o t i f i e d  of t h e  levy. I n  t h e  case  of an exe- 
cu t ion  levy no s i m i l a r  requirement i s  made. 

Sect ion 233-46,--but no t  s e c t i o n  233-9 (c)  [ ! ] - -  
s p e c i f i e s  t h a t  s e r v i c e  of such n o t i c e  s h a l l  opera te  a s  
a & t o  the  t r a n s f e r  o r  any such s tock on t h e  book 3f 
t h e  corporat ion and provides  t h a t  d i s regard  of such 
b a r  except a s  provided by s t a t u t e  s h a l l  render t h e  
corporat ion l i a b l e  t o  p e n a l t i e s .  

I n  regula t ing  t h e  execut ion s a l e  of stock so  lev- 
i ed  upon t h e  Hawaii s t a t u t e  ( sec t ion  233-46, Far .  2-5) 
provides for  some procedures t o  implerrent t h e  l evy  and 
enable t h e  c r e d i t o r  where f e a s i b l e  t o  gain possession 
of the  c e r t i f i c a t e s  p r i o r  t o  and f o r  purpcses of t h e  
s a l e .  

Sect ion 233-46, par .  2 s t a t e s  t h e  general  r u l e  
t h a t  where t h e  judgment debtor  o r  any other  persan a r e  
subjec t  t o  t h e  ju r i sd i c t io r ,  of t h e  c o u r t  the  l a t t e r  
?lay order  t h e  production and de l ive ry  to the of:<.cer 



of  the  stock lev ied  upon. Upoil t h e  execut ion s a l e  t h e  
o f f i c e r  sha l l  endorse t h e  c e r t i f i c a t e s  over t o  the  pur- 
chaser and thereripon t h e  purchaser i s  e n t i t l e d  t o  a  
t r a n s f e r  on thc book of the corpora t ion .  

Section 233--16, pa r .  3  q u a l i f i e s  t h i s  r u l e  i n  
cases where the  s tock is pledged. In  such case  the  
pledgee cannot be requi red  t o  g i v e  up t h e  possession 
of t h e  s tock*  A s  a  r e s u l t  the  execut ion s a l e  t r ans -  
f e r s  irerely t i ie r i g h t s  of t h e  pledgor sub jec t  t o  a11 
pledges and hlypothecations made p r i o r  t o  t h e  levy and 
t h e  purchaser,  upon rece iv ing  a c e r t i f i c a t e  of t r ans -  
f e r ,  from t h e  o f f i c e r ,  i n  e f f e c t  ob ta ins  t h e  r i g h t  t o  
redeem and t o  the  su rp lus ,  i f  any, upon t h e  s a l e  by 
t h e  pledgee. 

se,-.-- . *.- 3 r 4 r egu la t e s  t h e  case  where 
the ce r t i f i cz i t e s  appear t o  be l o s t  o r  destroyed.  I n  
such case  l ikewise only a  s a l e  without t r a n s f e r  of t h e  
o r i g i n a l  outstanding c e r t i f i c a t e s  i s  poss ib l e .  The 
purchaser a t  the  execution s a l e  acquires  merely t h e  
r i g h t s  of an owner of s tock  claimed t o  be l o s t  or 
destroyed. 

Section 233-46 ,  par .  5 ,  f i n a l l y ,  r egu la t e s  t h e  
cases  where t h e  c e r t i f i c a t e s  cannot be produced fo r  
purposes of t r a n s f e r  e i t h e r  because t h e  judgment debt-  
o r  i s  not within t h e  j u r i s d i c t i o n  o r  f o r  any o ther  
reason. Under such circumstances t h e  o f f i c e r  must 
s e l l  t h e  stock without d e l i v e r y  of t h e  o r i g i n a l  cer-  
t i f i c a t e s  and furn ish  t o  t h e  purchaser with a  " t rans-  
f e r "  and a  c e r t i f i c a t e  s t a t i n g  t h e  reasons why t h e  
o r i g i n a l  c e r t i f i c a t e s  a r e  not  de l ivered .  Such c e r t i f i -  
c a t e  of t r a n s f e r  v e s t s  t h e  purchaser with a l l  r i g h t s  
of the ,udigment debtor and upon p resen ta t ion  of such 
t r a n s f e r  and c e r t i f i c a t e  t o  the  corpora t ion  t h e  pur- 
chaser s h a l l  have a l l  t h e  r i g h t s  of a  holder  ( s ic ! )  of 
a l o s t  o r  destroyed c e r t i f i c a t e .  

Unfortunately t h e  provis ions  out l ined  above have 
never been construed by t h e  Supreme Court and prompt 
a g r e a t  number of perplexing ques t ions :  

[a) It i s  doubt fu l ,  fo r  i n s t ance ,  whether t h e  
only stock which can be reached under sec- 
t i o n s  233-9 (c )  and 233-46 i s  s tock i n  do- 
mest ic  corpora t ions  and i n  such fore ign  
corporat ions t h a t  have one of  the  s p e c i f i e d  
o f f i c e r s  opera t ing  i n  t h e  s t a t e  o r  whether 
the  r e q u i s i t e  n o t i c e  may be given ever. t o  
the  spec i f ied  o f f i c e r s  functioning oc t s ide  



of t h e  s t a t e ,  s ee  Riesenfeld,  Cred i to r s '  
Remedies and the  Conf l i c t  of Laws, 60 -. 
L. Rev. 659 (1960), a t  679, e s p e c i a l l y  
footnote  125. I n  Utah t h e . l a t t e r  p o s s i b i l i t y  
has  been answered a f f i rma t ive lv  b v  dictum i n  
Glenn v. F a r r e l l ,  5 Utah (2d) i39; 304 P. 2d 
380 (1956), but quaere. 

(b) I f  a debtor  t r a n s f e r s  t h e  c e r t i f i c a t e s  a f t e r  
levy  and before turnover  order  or while out-  
s i d e  the  s t a t e ,  is  t h e  bona f i d e  purchaser 
f o r  value protected? It seems t o  be arguable 
t h a t  he is pro tec ted  d e s p i t e  t h e  "bar"  of 
s ec t ion  233-46, pa r .  1 s ince  t h e  g i s t  of 
the  Uniform Stock Transfer  Act, e s p e c i a l l y  
sec t ions  172-63 and 172-67, seem t o  r equ i r e  
such r e s u l t  and s e c t i o n  233-46, pa r .  1 i s  
expressly subjec t  t o  a "except a s  otherwise 
provided by s t a t u t e "  c lause .  

f c )  The spec ia l  j u d i c i a l  a i d s  f o r  t h e  production 
of the  c e r t i f i c a t e s  under sec t ion  233-46, 
par .  2 apply only t o  t h e  time a f t e r  t h e  levy  
of execution. Chapter 233 p a r t  1 r e l a t i n g  
t o  attachment conta ins  only a genera l  pro- 
v i s i o n  a s  t o  examination of an attachment 
defendant (sect ion 233-12). Does t h i s  imply 
t h a t  a c r ed i to r  is  unable t o  compel d e l i v e r y  
of t h e  c e r t i f i c a t e s  p r i o r  t o  judgment and 
levy of an execution, thus  giving t h e  defend- 
an t  the  chance t o  e f f e c t i v e l y  dispose of t h e  
c e r t i f i c a t e s ?  Note t h a t  t h e  "bar" provis ion  
of s e c t i o n  233-46, pa r .  I. does not  occur i n  
sec t ion  233-9 (c )  and t h a t  Hawaii does not  
a id  a c red i to r  by means of a c r e d i t o r ' s  b i l l  
p r i o r  t o  reduction of h i s  claim t o  judgment, 
p lac ing  a narrow cons t ruc t ion  on s e c t i o n  
335-2 fk) , Middeditch V. Kalanianaole,  18  
Haw. 272 (1907); D'Herblay v .  Macomer, 20 
Haw. 274 (1910); H.B.S.M. Co. v. B a r t l e t t ,  
23 Haw. (1916); Lyle v.  Sleqman, 26 Haw. 351 
(1922). 

(d) Fina l ly  garnishment (chapter  237, Revised Laws 
of Hawaii 1955) may be an add i t iona l  remedy 
t o  reach corporate  s tock i n  t h e  hand of a 
person o ther  than ludgment debtor ,  s ince  
stock is  " e f f e c t s "  wi th in  t h e  meaning of t h e  
garnishment s t a t u t e ,  Nichols v. Mossman, 35 
Haw. 772 (1941). I f  t h e  garnishee d i s c l o s e s  
possession of such s tock  without en t i t l emen t  
t o  paramount r i g h t s  o r  h i s  possession of 
such stock without paramount r i q h t s  i s  deter- 



mined pursuant t o  sec t ion  237-8 and 237-9 
t h e  c r e d i t o r  may seek s a t i s f a c t i o n  of h i s  
judgment according t o  s e c t i o n  237-2. 

There is  no ques t ion  t h a t  enactment of s ec t ion  
8-317 should be accompanied with an apposi te  change 
of t h e  var ious  provis ions  r e l a t i n g  t o  c r e d i t o r s '  
remedies, a s  follows: 

True, s ec t ion  8-317 of t h e  Code provides  
t h a t  no attachment o r  levy upon a  s e c u r i t y  
o r  any share  o r  i n t e r e s t  evidenced thereby 
which is outs tanding s h a l l  be v a l i d  u n t i l  
t h e  s e c u r i t y  i s  a c t u a l l y  se ized  . . ., per- 
mi t t ing  accordingly a system of levy  which 
requi res  both no t i ce  t o  spec i f i ed  corporate  
o f f i c e r s  and se i zu re  of outstanding c e r t i f i -  
c a t e s .  But such system would seem t o  be un- 
necessa r i ly  cumbersome. Generally speaking 
a w r i t  of attachment o r  writ of execution 
should be  executed with respec t  t o  invest-  
ment s e c u r i t i e s ,  including corporate  s tock ,  
by se i zu re  of t h e  c e r t i f i c a t e s .  

This  method of levy should apply t o  a l l  i n -  
vestment s e c u r i t i e s  loca ted  within t h e  s t a t e ,  
r ega rd le s s  whether t h e  i s s u e r  is organized 
i n  Hawaii o r  elsewhere. It is  bel ieved t h a t  
t h e  F u l l  F a i t h  and Cred i t  Clause, a s  con- 
s t rued  by t h e  Supreme Court i n  t h e  case of 
Huron Corp. v.  Lincoln Corp. (312 U.S.  183) 
would r equ i r e  recogni t ion  of the  e f f e c t  of 
such "proceedings". 

Sect ion 8-317 e n t i t l e s  a  c r e d i t o r  t o  a id  
from the  cour t s  a s  i s  allowed a t  law o r  i n  
equ i ty  i n  regard t o  property which cannot 
r e a d i l y  be at tached o r  lev ied  upon by ord i -  
nary l e g a l  process .  While gaxnishment would 
be such an a i d  t o  a  c r e d i t o r  before  judgment 
i n  case a  t h i r d  person holds the  s tock ,  no 
such a id  may be ava i l ab le  i n  case t h e  debtor 
holds  t h e  s tock ,  un less  e i t h e r  s ec t ion  233- 
12 or s ec t ion  335-2 (k) i s  amended t o  t h a t  
e f f e c t .  

Section 8-317 s t a t e s  t h a t  a  s e c u r i t y  t h a t  
has  been surrendered t o  t h e  i s s u e r  may be 
at tached o r  lev ied  upon " a t  the  source".  
This provis ion needs implementation a s  t o  
t h e  modal i t ies .  



(5) Sect ion 8-317 f a i l s  t o  provide f o r  two i m -  
po r t an t  s i t u a t i o n s ,  v i z .  (a) t h e  cases  where 
outs tanding stock or other  investment secu- 
r i t ies i s  l o s t ,  destroyed o r  s t o l e n ;  (b) the  
cases  where t h e  c e r t i f i c a t e s  a r e  he ld  by a 
t h i r d  p a r t y  under a paramount possessory 
r i g h t  such as  a pledge o r  s t a t u t o r y  l i e n .  
I t  i s  recommended t h a t  s p e c i a l  p rovis ions  
be enacted t o  take c a r e  of these  cases .  

(a)  I n  t h e  case of l o s t ,  destroyed o r  s to-  
l e n  c e r t i f i c a t e s  the  e x i s t i n g  system 
seems t o  be appropr ia te  s ince  the  c red i -  
t o r  reaches and t h e  purchaser acquires  
only t h e  l imi t ed  r i g h t s  of t h e  owner of 
such c e r t i f i c a t e s  (see s e c t i o n  8-405). 

(bf I n  t h e  case of pledged stock (as  i n  
case  of other  pledged c h a t t e l s )  sev- 
e r a l  approaches t o  t h e  procedure t o  be 
followed a r e  ooss ib l e .  One svstem con- 
s i d e r s  cJarnishnent of t h e  ple&ee the  
proper method, reaching i n  e f f e c t  t h e  
p ledgor ' s  i n t e r e s t  i n  a poss ib l e  sur-  
p l u s  and h i s  r i g h t  t o  redeem. Another 
system permits t h e  c r e d i t o r  t o  pay o f f  
a l l  p a r t i e s  e n t i t l e d  t o  paramount 
r i g h t s  and then t o  levy  on t h e  property 
i n  t h e  hand of t h e  pledgee by se i zu re .  
Ce r t a in ly  e i t h e r  method i s  more l o g i c a l  
than the  levy on t h e  p ledgor ' s  i n t e r e s t  
by means of a n o t i c e  t o  t h e  i s s u e r .  It 
is recommended t h a t  one of t h e  two o ther  
suggested systems be adopted. Both a r e  
consonant with t h e  genera l  approach of 
s ec t ion  8-317 s i n c e  t h e  attachment o r  
judgment debtor i s  not i n  possession of 
the  outstanding c e r t i f i c a t e s .  

F ina l ly  it is  recommended t h a t  t h e  Code should 
not  be c l u t t e r e d  up with d e t a i l e d  provis ions  which 
l o g i c a l l y  belong i n  chapters  233, 237 and 335 b u t  t h a t  
t h e  p e r t i n e n t  s ec t ions  i n  these  chapters  be  amended t o  
conform with the po l i cy  of s e c t i o n  8-317 and t h a t  sec- 
t i o n  8-317 be modified so  as  t o  read: 

"Section 8-317. Attachment or Levy of Execution 
Upon Secur i ty .  '' 

"An attachment o f ,  o r  levy  of an execution upon, 
a s e c u r i t y  o r  any share  o r  i n t e r e s t  evidenced thereby 
which i s  outstanding and not i n  t h e  possession of a 
t h i r d  p a r t y  under a s e c u r i t y  i n t e r e s t ,  l i e n  o r  r i g h t  



of r e t e n t i o n ,  s h a l l  be made by t h e  o f f i c e r  executing 
t h e  w r i t  of attachment o r  w r i t  o f  execution by actuak 
s e i z u r e  of t h e  s e c u r i t y  a s  provided i n  sec t ions  233-9 
(c) and 233-46 ( 1 ) .  An attachment o f ,  o r  levy  of an 
execut ion upon, a  s e c u r i t y  o r  any sha re  o r  i n t e r e s t  
evidenced thereby which i s  outs tanding bu t  i n  the  pos- 
s e s s ion  of a  t h i r d  p a r t y  under a  s e c u r i t y  i n t e r e s t ,  
l i e n  o r  r i g h t  of r e t e n t i o n  s h a l l  be made by garnish- 

ment of the t h i r d  p a r t y  a s  provided i n  chapter  237. 
A s e c u r i t y  o r  any share  o r  i n t e r e s t  evidenced thereby 
which has been surrendered t o  t h e  i s s u e r  o r  appears 
t o  have been l o s t ,  destroyed o r  wrongfully taken s h a l l  
be at tached o r  lev ied  upon pursuant  t o  a  w r i t  of exe- 
cu t ion  by no t i ce  t o  t h e  i s s u e r  a s  provided i n  sec t ion  
233-46 (3) and t h e  s a l e  following such levy s h a l l  be 
made a s  provided i n  s e c t i o n  233-46 ( 4 ) .  

A c r e d i t o r  whose debtor  i s  t h e  owner of a  secu- 
r i t y  s h a l l  be  e n t i t l e d  t o  such a id  from t h e  c o u r t s ,  
by in junc t ion  o r  otherwise,  i n  reaching such s e c u r i t y  
o r  i n  s a t i s f y i n g  t h e  claim by means thereof  a s  i s  
provided i n  sec t ions  233-12 and 233-46 (1) o r  allowed 
i n  equ i ty  i n  regard t o  proper ty  which cannot r e a d i l y  
be  at tached o r  l ev ied  upon by ord inary  l e g a l  process." 

U .C .C . Sec . 8-318. Explanatory Notes. 

Sect ion 8-318 p r o t e c t s  agents ,  including brokers ,  
and b a i l e e s  aga ins t  l i a b i l i t y  f o r  innocent conversion 
o r  fo r  innocent p a r t i c i p a t i o n  i n  a  breach of  f iduc ia ry  
duty,  i f  he has received s e c u r i t i e s  and s o l d ,  pledged 
o r  de l ivered  them according t o  t h e  i n s t r u c t i o n s  of the  
p r i n c i p a l ,  although the  p r i n c i p a l  may be g u i l t y  of  
such conversion o r  breach. 

The r u l e  corresponds t o  t h e  po l i cy  of s e c t i o n  7 
(a)  of t h e  'Jniform Act f o r  S impl i f i ca t ion  of Fiduciary 
Secur i ty  Transfers ,  9C U . L . A .  (1961 Supp.) 62. 

Hawaii Law 

Since Hawaii has  adopted t h e  Uniform Fiduciary  
Act (chapter 189, Revised Laws of ~ a w a i i  1955) b u t  not  
t h e  Uniform Act fo r  S impl i f i ca t ion  of Fiduciary Secu- 
r i t y  Transfers ,  t h e  e f f e c t  of s e c t i o n  8-318 would be 
t o  introduce new s t a t u t o r y  law. 



U.C.C. Sec. 8-319. Explanatory Notes. 

Sec t ion  8-319 con ta ins  t h e  s t a t u t e  of f rauds  re- 
l a t i n g  ta  the s a l e  of  investment s e c u r i t i e s .  Such 
provis ion  i s  necessary s ince  A r t i c l e  2, convering 
sales of goods, does not  apply t o  s a l e s  of investment 
s e c u r i t i e s ,  ( s ec t ion  2-102 i n  conjunct ion with sec t ion  
2-105 ( 1 ) ) .  On the  o t h e r  hand t h e  r egu la t ion  of sec- 
t i o n  8-319 conforms c l o s e l y  t o  t h e  r egu la t ion  of sec- 
t i o n  2-201. 

Sec t ion  8-319 ( a )  makes a  few simple formal re -  
quirements a s  t o  t h e  necessary memorandum: f i r s t  i t  
must i n d i c a t e  t h a t  a  c o n t r a c t  f o r  t h e  s a l e  of secur i -  
t i e s  has  been made; second it must be s igned by t h e  
p a r t y  sought t o  held o r  by h i s  au thor ized  agent or 
broker ;  t h i r d  it must spec i fy  t h e  quan t i ty  and t h e  
p r i c e  of t h e  s e c u r i t i e s .  

Sect ion 8-319 (b) governs p a r t i a l  performance a s  
a  s u b s t i t u t e  f o r  t h e  required memorandum, s e c t i o n  8- 
319 (c) s p e c i f i e s  occurrences which a r e  tantamount t o  
a  wr i t i ng  f o r  t h e  purpose of c u t t i n g  o f f  t h e  defense 
of t h e  S t a t u t e  of Frauds and s e c t i o n  8-319 (d) pre- 
c ludes  t h e  defense of  t h e  S t a t u t e  of Frauds i n  case  
of an admission i n  cour t .  

Hawaii Law. 

Sec t ion  8-319 i s  an adapta t ion  of t h e  s t a t u t e  of 
f rauds  c u r r e n t l y  contained i n  s e c t i o n  4  of t h e  Uniform 
S a l e s  Act, t o  t h e  e x t e n t  t h a t  t h a t  p rovis ion  r e l a t e s  
t o  t h e  s a l e  of choses-in-action. Sec t ion  4  of t h e  
Uniform Sales  Act i s  adopted i n  Hawaii and is  found 
i n  s e c t i o n  202-4. The i n s e r t i o n  of a  s p e c i a l  s t a t u t e  
of f rauds  f o r  the s a l e  of s e c u r i t i e s  was the  eonse- 
quence of r e s t r i c t i n g  A r t i c l e  2 t o  the  s a l e  of  goods. 

The provis ions of s e c t i o n  8-319 of the  Code a r e  
t o  a  l a r g e  ex ten t  merely a rephrased vers ion  of sec- 
t i o n  4 of t h e  Uniform Sales  Act, t h e  change i n  wording 
having been made mainly fo r  the  sake of  c l a r i f i c a t i o n .  
There a r e ,  however, some minor changes i n  t h e  e x i s t i n g  
law. I t  may be he lp fu l  t o  po in t  out  t h e  following 
c l a r i f i c a t i o n s  o r  changes: 

(1) The new r u l e s  apply t o  a l l  c o n t r a c t s  f o r  t h e  
s a l e  of s e c u r i t i e s ,  while  a t  p re sen t  con- 
t r a c t s  f o r  t h e  s a l e  of s e c u r i t i e s  having a  
value of l e s s  than $100 a r e  exempted. 



The new r u l e s  c l a r i f y  t h a t  t h e  memorandum 
need not conta in  a l l  s u b s t a n t i a l  terms bu t  
must only a f ford  a  b a s i s  fo r  a  f inding t h a t  
t h e  o r a l  evidence o f fe red  r e s t s  on a  r e a l  
t r ansac t ion .  

The new r u l e s  c l a r i f y  t h a t  p a r t  performance 
v a l i d a t e s  t h e  c o n t r a c t  only t o  the  ex ten t  of 
such p a r t  performance. 

Sect ion 8-319 (c)--following t h e  r u l e  given 
fo r  t h e  s a l e  of goods between merchants i n  
sec t ion  2-201 (2 ) - - i s  new Law and makes 
f a i l u r e  of ob jec t inq  promptly t o  a  l e t t e r  
confirming a  s a l e  o r  purchase tantamount t o  
a  wr i t ing .  

Sec t ion  8-319 (d) c l a r i f i e s  t h a t  t h e  requi re -  
ment of t h e  s t a t u t e  of f rauds a s  r e l a t i n g  t o  
the  s a l e  of  s e c u r i t i e s  is  merely ev iden t i a ry  
i n  cha rac t e r  and may be  superseded by evi-  
dence of t h e  type l i s t e d  i n  t h a t  subsect ion.  

The re ference  t o  e a r n e s t  money o r  s imi l a r  
tokens of a  binding c o n t r a c t  has  been 
el iminated.  

Since sec t ion  202-4 has  apparent ly  not  been con- 
s t r u e d  by t h e  Supreme Court of Hawaii it i s  not  c l e a r  
whether t h e  Hawaii c o u r t s  would have reached s i m i l a r  
r e s u l t s  i n  many cases  under t h e  e x i s t i n g  form of t h e  
s t a t u t e .  

U.C.C. [Sec. 8-320 - adopted by New York.1 
Explanatory Notes. 

Transfer  o r  Pledqe Within a  Cent ra l  
Depositary System. 

New York has added a  s p e c i a l  s ec t ion  governing 
the  t r a n s f e r  o r  pledge of s e c u r i t i e s  " in  the  custody 
of a  c l ea r ing  corporat ion o r  of a  custodian bank o r  
nominee of  e i t h e r  sub jec t  t o  t h e  i n s t r u c t i o n s  of t h e  
c l e a r i n g  corporat ion".  The r egu la t ion  of a  t r a n s f e r  
o r  pledge under t h i s  s e c t i o n  i s  declared t o  be i n  
add i t ion  t o  o the r  methods s p e c i f i e d  i n  A r t i c l e  8 .  



The lengthy and complex provis ion should b e  
adopted on a  nation-wide b a s i s  s ince  it has  been 
recommended by t h e  Permanent E d i t o r i a l  Board f o r  the  
Uniform Commercial Code. 

See Penney, New York R e v i s i t s  t h e  Code: Some 
Var ia t ions  i n  t h e  New York Enactment of t h e  Uniform 
Commercial Code, 62 Colum. L. Rev. 992, a t  1011 
(1962). 

PART 4 
REGISTRATION 

U.C.C. Sec. 8-401. Explanatory Notes. 

Sec t ia f i  8-40i imposes upon t h e  i s s u e r  ( a s  defined 
i n  sec t ion  8-201 ( 3 ) )  of a  s e c u r i t y  i n  r e g i s t e r e d  form 
a  duty  of complying promptly with a  r eques t  t o  reg is -  
ter a t r a n s f e r  i f  a  s e t  of f i v e  conjunct ive  condi t ions  
i s  met. Subsection (1) s p e c i f i e s  t h e  f i v e  conjunct ive 
condi t ions as  follows: 

(a) Indorsement of t h e  s e c u r i t y  by t h e  appropri-  
a t e  person o r  persons ( sec t ion  8-308) ; 

(b) Reasonable assurance t h a t  those  indorsements 
a r e  genuine and e f f e c t i v e  ( s e c t i o n  8-402); 

(c) Absence of a  duty t o  inqu i r e  i n t o  adverse 
claims o r  discharge of such duty  ( sec t ion  
8-403) ; 

(d) Compliance with app l i cab le  law r e l a t i n g  t o  
t h e  c o l l e c t i o n  of t a x e s ;  and 

(e) Rightfulness  i n  f a c t  of t h e  t r a n s f e r  o r  bona 
f i d e  purchaser s t a t u s  of the  t r a n s f e r e e .  

Since the Code g r e a t l y  r e l i e v e s  t h e  i s s u e r  of any duty 
of inqui ry  i n t o  adverse c la ims ,  h i s  duty of prompt 
r e g i s t r a t i o n  i s  correspondingly expanded. 

Unreasonable de lay  i n  r e g i s t r a t i o n  of a  t r a n s f e r  
t o  which t h e  i s sue r  i s  obl iga ted  o r  non-performance 
o r  r e f u s a l  thereof  renders  him l i a b l e  t o  t h e  person 
present inq the  s e c u r i t y  o r  h i s  p r i n c i p a l  fo r  r e s u l t i n g  
l o s s .  



13.c.c. Sec. 8-402. Explanatory Notes. 

Under the regulation introduced by Article 8 an 
issuer incurs absolute liability for wrongful regis- 
tration of transfer where and only where the signature 
of the indorser is unauthorized (section 8-311 (b)) is 
not that of an appropriate person (section 8-404 (1) 
(a) in conjunction with section 8-308). In consequence 
of this potential liability the issuer may require 
reasonable assurance that each necessary indorsement 
is genuine and effective. 

Subsection 8-402 (1) lists the assurances which 
the issuer may require for the purpose of verifying 
the genuineness and effectiveness of the necessary 
indorsements: 

(a) In any case, a guarantee of the signature 
of the person indorsing; 

(b) In cases where the indorsement is signed by 
a person other than the person specified by 
the security or by special indorsement, such 
as an agent, fiduciary, more than one fidu- 
ciary or other appropriate person, the issuer 
may require assurances appropriate to the 
circumstances as exemplified by the statutory 
catalogue in subdivisions (b) , (c) and (dl. 

Recall that in no event may the issuer require 
a guarantee of the indorsement as a condition to regis- 
tration of transfer, section 8-312 (2) second sentence. 

Subsection (2) states that the guarantor of a 
signature must be a person reasonably believed by the 
issuer to be responsible and that the issuer has the 
liberty of setting standards for such responsibility 
that are not manifestly excessive. 

Subsection (3) spells out in what type of docu- 
mentation or other proof "appropriate evidence of ap- 
pointment or incumbency" of an indorsing fiduciary may 
consist. The detailed regulation reflects the policy 
of the draftsmen aiming at discouraging issuers from 
requiring excessive documentation and at reducing in- 
centives to such requirements by restricting the scope 
of his liability. In accordance with that basic ap- 
proach subdivision (3) (b) relieves the issuer from 
being charged with the notice of the contents of a 
document showing the appointment or incuirbency of a 
fiduciary and obtained for that purpose, except to the 



exkeffg that the contents  r e l a t e  d i r e c t l y  t o  t h e  ap- 
point-m~ne BP i ncudency .  

where circumstances make it reasonable f o r  t h e  
i s s u e r  t o  r equ i r e  assurance beyond t h a t  spec i f i ed  i n  
sec t ion  8-402 anb f o r  a purpose o the r  than t o  ob ta in  
appropr ia te  evidence of appointment o r  incumbency of 
a f iduc ia ry  subsect ion (4) e n t i t l e s  him t o  do so .  But 
i% he does and obta ins  a copy of a w i l l ,  t r u s t ,  inden- 
&if@, e r t i c l e s  of co-partnerships o r  o t h e r  c o n t r o l l i n g  
instriiffl@Be he is charged wi th  n o t i c e  of a l l  ma t t e r s  
contained there in  a f f e c t i n g  the  t r a n s f e r .  

Section 8-402 i s  not based on p r i o r  uniform l e g i s -  
I a k l m .  

U.C.C. see; 8-403. Explanatory Notes. 

Sect ion 8-403 s p e c i f i e s  the  condi t ions  under and 
the ex ten t  t o  which an issuer is  obl iga ted  t o  i n q u i r e  
h h 7  ~ i & f e r s e  claims. The s e c t i o n  imposes such duty  i n  
St l@,  sf the same time, l i m i t s  such duty  t o  two s p e c i f i c  
sifti&i;@t)&, subjec t  t o  t h e  over r id ing  duty  of good 
f a i t h  (seZCieB l-203) . 

Subsection (1) enumerates t h e  two ins t ances  i n  
an i s s u e r  is  he ld  to i nqu i r e  i n t o  adverse claims 

p i 8 ~  e@ r e g i s t r a t i o n :  

( a j  t'eeaipt of a w r i t t e n  n o t i f i c a t i o n  of an ad- 
verse  claim a t  a time and i n  a manner which 
afford the  i s s u e r  a reasonable  oppor tuni ty  
t o  a c t  thereon p r i o r  t o  t h e  i ssuance  of a 
new, re-issued o r  r e - r eg i s t e red  s e c u r i t y ;  

(b) S@quest and r e c e i p t  of a c o n t r o l l i n g  i n s t r u -  
ment charging him with n o t i c e  of an adverse 
claim, i f  such reques t  and r e c e i p t  was under 
sec t ion  8-402 (4) and not  under s e c t i o n  8- 
402 ( 3 )  (b) . 

Subsection ( 3 )  is  t h e  converse t o  subsect ion (1) 
6p&x3ing out t h a t  except i n  t h e  cases  s p e c i f i e d  i n  
subseet ion (3.)  the  i s s u e r ,  upon p resen ta t ion  of a 
s e c u r i t y  fo r  r e g i s t r a t i o n  indorsed by t h e  appropr ia te  
person, i s  under no duty t o  inqu i r e  i n t o  adverse claims. 
Subsection ( 3 )  adds t h r e e  s p e c i f i c  s i t u a t i o n s  where 
t h e  Code intends t o  c l a r i f y  t h e  law i n  t h e  sense of an 
absence of a duty of inqui ry .  Noteworthy i n  p a r t i c u l a r  
i s  the  r u l e  t h a t  an i s sue r  who has  r e g i s t e r e d  a secu- 
r i t y  i n  the  name of a person who i s  o r  is  descr ibed a s  



fiduciary may assume that the registered owner con- 
tinues to be in that role until he receives w ~ i t s k e ~  
notice of the termination of the fiduciaxy'!: r i g h t s  
and duties with respect ta the particular B@curity 
(section 8-403 (3) (a)) . The rule of 3ubdivision (3) 
(b) is the corollary of the provision contained in 
section 8-308 (7). 

Subsection (2) states the means by which the duty 
of inquiry into adverse claims may be dischargeel. The 
Code sanctions any reasonable means, but provides a 
suggested procedure, following accepted commercial 
practice. 

U.C.C. Sec. 8-404. Explanatory Notes. 

Section 8-404 is the key section defining the 
scope of the imunity of the issuer from liability for 
improper registration. Such immunity exists if: 

(a? the security carried or was accoapanied by 
the necessary indorsements, and 

b the issuer had no duty to inquire into ad- 
verse claims or had discharged such duty. 

Note that the section is supplemented by other sections 
which spell out that certain circumstances do Rot af- 
fect the presence of the necessary indorsements (see 
sections 8-308 (6 ) ,  8-308 (7), 8-308 (1) (a) in con- 
junction with section 8-403 (3) (a)  ) . 

A true owner who has been deprived of his secu- 
rity as the result of improper registration not cov- 
ered by the immunity is entitled to a new security, 
unless he is guilty of a violation of his duty of 
prompt notification of loss, theft, apparent Bestruc- 
tion, etc. under section 8-405. If the issue of a 
new security would result in overissue and a similar 
security is not reasonably available for purchase the 
true owner is entitled to indemnification in money. 
Otherwise he is recpired to take a similar security, 

U.C.C. Sec. 8-405. Explanatory Notes. 

Section 8-405 states the rights and duties of 
the owner of a security and of the issuer where the 
security is lost apparently destroyed or wrongfully 
taken or claimed to have been lost, destroyed or 
wrongfully taken. 



subsect ion (1) imposes upon the  owner t h e  burden 
of  no t i fy ing  the  i s s u e r ,  wi th in  reasonable time a f t e r  
t h e  owner has  no t i ce  of it, t h a t  a s e c u r i t y  has  been 
l o s t ,  apparent ly  destroyed o r  wrongfully taken .  Fa i l -  
u re  t o  discharge t h i s  burden b a r s  t h e  owner from claim- 
ing a new s e c u r i t y  e i t h e r  unaer s ec t ion  8-404 i f  t h e  
i s s u e r  wrongfully r e g i s t e r s  a t r a n s f e r  of t h e  l o s t  o r  
s t o l e n  s e c u r i t y  o r ,  under t h e  replacement provis ions  
of subsect ion ( 2 ) .  

Subsection ( 2 )  e n t i t l e s  t h e  owner who has  d i s -  
charged h i s  duty of prompt n o t i f i c a t i o n  t o  r ece ive  a 
new s e c u r i t y  i n  l i e u  of a s e c u r i t y  claimed t o  be l o s t ,  
destroyed o r  wrongfully taken,  i f  t h e  owner: 

( a )  f i l e s  with t h e  i s s u e r  a s u f f i c i e n t  indemnity 
bond and complies with o ther  reasonable re-  
quirements imposed by t h e  i s s u e r ,  and 

ib) requests  replacement before  the  i s s u e r  has 
no t i ce  t h a t  t h e  o r i g i n a l  s e c u r i t y  has been 
acquired by a bona f i d e  purchaser .  

Issuance of a replacement s e c u r i t y  does not  b a r  
a bona f i d e  purchaser of t h e  o r i g i n a l  s e c u r i t y  from 
h i s  r i g h t  of having t h e  i s s u e r  r e g i s t e r  t h e  t r a n s f e r ,  
un le s s  such r e g i s t r a t i o n  r e s u l t s  i n  over i ssue ;  i n  t h e  
l a t t e r  case t h e  r i g h t s  of  the  bona f i d e  purchaser a r e  
determined by sec t ion  8-104. 

If the  o r i g i n a l  s e c u r i t y  has  reached t h e  hands 
of a bona f i d e  purchaser t h e  i s s u e r  may recover t h e  
replacement s e c u r i t y  un le s s  it has l ikewise  reached 
t h e  hands of a bona f i d e  purchaser .  I n  any event t h e  
i s s u e r  may r e l y  on t h e  indemnity bond. 

Sect ion 8-405 modif ies  t h e  Uniform Stock Transfer 
Act.,  s e c t i o n  17 which predica ted  t h e  r i g h t  t o  t h e  
issuance of a new c e r t i f i c a t e  upon a cour t  order  t o  
t h a t  e f f e c t  and i n  such case  reduced t h e  r i g h t s  of a 
bona f i d e  purchaser of t h e  o r i g i n a l  s e c u r i t y  t o  a 
r i g h t  t o  damages. 



U.C.C. Sec. 8-406. Explanatory Notes. 

Sec t ion  8-406 r egu la t e s  t h e  d u t i e s  and l i a b i l i -  
t i e s  of au thent ica t ing  t r u s t e e s ,  t r a n s f e r  agents ,  
r e g i s t r a r s  o r  o ther  such agents .  The sec t ion  imposes 
upon them not  only a  duty vis-a-vis  t h e  i s s u e r  (sub- 
s e c t i o n  (I) ( a ) ) ,  b u t  sub jec t s  them t o  same ob l iga t ions  
vis-a-vis t h e  holder  o r  owner of a  s e c u r i t y  a s  a r e  
imposed on t h e  i s s u e r  i n  regard t o  those funct ions 
(subsect ion (1) (b) ) . 

A s  a  r e s u l t  of t h i s  new order  of th ings  the  per -  
sons envisaged by s e c t i o n  8-406 a r e  l i a b l e  t o  the  
owner of a s e c u r i t y  fo r  wrongful r e f u s a l  t o  r e g i s t e r  
a t r a n s f e r  o r  f o r  wrongful r e g i s t r a t i o n  of a  t r a n s f e r  
a s  t h e  case may be ,  and f o r  t h e  issuance of a  replace-  
ment s e c u r i t y  where the  Code g r a n t s  such a  r i g h t .  

Notice t o  an au then t i ca t ing  t r u s t e e ,  t r a n s f e r  
agent ,  r e g i s t r a r  o r  o the r  such agent i s  no t i ce  t o  t h e  
i s s u e r  with respec t  t o  t h e  funct ions performed by 

arson. such p.. 





ARTICLE 9 

SECURED TRANSACTIONS; SALES OF ACCOUNTS, 
CONTRACT RIGHTS AND CHAll'EL PAPER 

A r t i c l e  9 ,  c o d i f y i n g  t h e  law o f  secured  t r a n s -  
a c t i o n s  and t h e  s a l e  of  a c c o u n t s ,  c o n t r a c t  r i g h t s  and 
c h a t t e l  p a p e r ,  i s  a d m i t t e d l y  t h e  most n o v e l ,  most 
impor tan t  and m o s t  complex p o r t i o n  o f  t h e  new Code. 
P r e p a r a t i o n  o f  t h e  f i n a l  t ex t  r e q u i r e d  more d r a f t s  
and r e v i s i o n s  o f  t h e  under ly ing  p remises  and p o l i c i e s  
t h a n  w e r e  n e c e s s a r y  f o r  any o t h e r  A r t i c l e .  See  
Birnbaum, A r t i c l e  9--A Resta tement  and Revis ion  of  
C h a t t e l  S e c u r i t y ,  1925 W i s c .  L. Rev. 348. A s  a  r e s u l t  
t h e  53 s e c t i o n s  c o n s t i t u t i n g  Art ic le  9 ,  e i t h e r  i n  t o t o  
o r  i n d i v i d u a l l y ,  have a t t r a c t e d  t h e  comments of  a v a s t  
number o f  writers i n  t h e  p r o f e s s i o n a l  j o u r n a l s  and 
even become t h e  s u b j e c t  o f  a  s e p a r a t e  s m a l l  t r e a t i s e  
w r i t t e n  by o n e  of  t h e  a d v i s e r s .  

A r t i c l e  9 s e t s  o u t  a comprehensive and i n c l u s i v e  
scheme f o r  t h e  r e g u l a t i o n  of  s e c u r i t y  i n t e r e s t s  i n  
p e r s o n a l  p r o p e r t y  and f i x t u r e s .  I ts b a s i c  aims and 
p o l i c i e s  may b e  summarized a s  fo l lows :  

F a c i l i t a t i n g  secured f i n a n c i n g  t r a n s a c t i o n s  
by p r o v i d i n g  a  simple and u n i f i e d  s t r u c t u r e  
i n  l i e u  o f  t h e  m u l t i p l i c i t y  o f  s e c u r i t y  
d e v i c e s  w i t h  i ts  r e s u l t i n g  o v e r l a p s  and gaps 
t h a t  have come i n t o  u s e  i n  t h e  c o u r s e  o f  
t i m e ;  

D i s regard ing  a l l  d i s t i n c t i o n s  based s o l e l y  
on form and t e c h n i c a l i t y  and making d i s t i n c -  
t i o h s  where n e c e s s a r y  s o l e l y  a l o n g  f u n c t i o n a l  
l i n e s ;  

Enhancing t h e  l e g a l  s e c u r i t y  i n  c r e d i t  t r a n s -  
a c t i o n s  by  p e r m i t t i n g  f  l e x i b i i i t y ,  w i t h o u t  
impa i r ing  t h e  l e g a l  v a l i d i t y  of  t h e  t r a n s -  
a c t i o n ,  t o  a  g r e a t e r  d e g r e e  than  i s  p o s s i b l e  
under  e x i s t i n g  law, b u t  l e a v i n g  t h e  r e s u l t i n g  
r i s k s  of  t h e  d e b t o r ' s  d i s h o n e s t y  upon t h e  
c r e d i t o r ;  

S impl i fy ing  t h e  formal  r equ i rements  f o r  t h e  
c r e a t i o n  of  s e c u r i t y  i n t e r e s t s ;  

Removing outmoded r e s t r a i n t s  on r e a l i z a t i o n  
o f  t h e  s e c u r i t y  a f t e r  d e f a u l t  by p e r m i t t i n g  
a l l  commercial ly r e a s o n a b l e  n:ethuiis of  
enforcement.  



Broadly speaking t h e  system adopted by ~ r t i c l e  9 
is  an expansion and improvement of t h a t  p rev ious ly  
followed by t h e  Uniform Trust  Receipts  Act, s ec t ions  
206-1 t o  206-17, Revised Laws of Hawaii. But while 
the  Uniform Trust  Receipts Act appl ied  only t o  t h e  
f inancing of the  a c q u i s i t i o n  of new inventory ,  
Ar t i c l e  9 of the Code app l i e s  t o  t h e  c r e a t i o n  of con- 
sensual s e c u r i t y  i n t e r e s t s  i n  a l l  t ypes  of c o l l a t e r a l ,  
cons is t ing  of personal  p rope r ty  and f i x t u r e s .  Perhaps 
t h e  most important s i n g l e  f e a t u r e  of t h e  new regime of 
s e c u r i t y  i n t e r e s t s  introduced by t h e  Code is  t h e  
recogni t ion of a  "continuihg genera l  l i e n "  o r  " f l o a t -  
ing charge" a s  a  proper and l e g a l  s e c u r i t y  dev ice ,  
U.C.C. s ec t ions  9-204 and 9-205. 

I n  addi t ion t o  the r egu la t ion  of  secured t r ans -  
ac t ions  governing s e c u r i t y  i n t e r e s t s  i n  a l l  types  of 
personal property and f i x t u r e s  A r t i c l e  9 covers  t h e  
s a l e  of accounts,  con t r ac t  r i g h t s  and c h a t t e l  papers ,  
whether intended f o r  s e c u r i t y  o r  no t .  The reason fo r  
t h i s  corciaknation i s  the  f a c t  t h a t  t h e  p e r f e c t i o n  of 
the  t r a n s f e r s  of accounts,  con t r ac t  r i g h t s  and c h a t t e l  
paper,  t h e  p r i o r i t i e s  of t h i r d  p a r t i e s ,  and t h e  con- 
f l i c t  of laws are  governed by i d e n t i c a l  r u l e s ,  regard- 
l e s s  of purpose of t h e  t r a n s f e r .  

The broad coverage of  A r t i c l e  9  supersedes a 
v a s t  a rea  of s t a t u t o r y  and dec i s iona l  law of t h e  
S ta t e .  F ie lds  of law a f f ec t ed  by A r t i c l e  9  a r e :  

1 - 1  
(1) !The law of pledges,  including dec i s ions  such 

L. 

a s  Okada v. Akahoshi, 29 Haw. 719 (1927);  

(2) The law of condi t iona l  s a l e s ,  except t o  t h e  
ex ten t  t h a t  the  provis ions  of  R e t a i l  I n s t a l l -  
ment Sa les  Act, chapter  20lA, Revised Laws 
of Hawaii, do not  conta in  incons i s t en t  
provis ions ; 

(3) The law of c h a t t e l  and crop mortgages, a s  
contained i n  chapter  196, s ec t ions  343-23, 
343-51 and 343-52, Revised Laws of Hawaii, 
and the  p e r t i n e n t  j u d i c i a l  dec i s ions ,  except 
t o  the  ex ten t  t h a t  t h e  Code permits  s p e c i a l  
regula t ions  fo r  motor veh ic l e s  and o ther  
excluded types of personal  p rope r ty ;  

(4) The law of t r u s t  r e c e i p t s ,  a s  spec i f i ed  i n  
chapter 206, Revised Laws of Hawaii; 

(5) The law r e l a t i n g  t o  t h e  assignment of accounts 



rece ivable ,  chapter  187, Revised Laws of 
Hawaii ; 

(6)  The law of t h e  Uniform Stock Transfer Act, 
chapter  1 7 2 ,  Revised Laws of Hawaii, so  f a r  
a s  governing s e c u r i t y  t r ansac t ions ;  

(7)  The l a w  of f i x t u r e s ,  s o  f a r  a s  p e r t i n e n t  t o  
t h e  r i g h t s  of secured p a r t i e s  claiming a  
s e c u r i t y  i n t e r e s t  i n  f i x t u r e s .  

In  consol ida t ing  a l l  t r a n s a c t i o n s  intended t o  
c r e a t e  s e c u r i t y  i n t e r e s t s  i n  personal  proper ty  and 
f i x t u r e s  and s u b s t i t u t i n g  t h e  s i n g l e  term " secu r i ty  
i n t e r e s t "  f o r  the  v a r i e t y  of d e s c r i p t i v e  l a b e l s  t h a t  
has grown up a t  common law and t h e  a r r ay  of s t a t u t e s  
supplementing it, t h e  Code e l imina te s ,  f o r  the 
purposes of the  regime crea ted  by i t ,  any p r a c t i c a l  
importance of t h e  vexing ques t ions  a s  t o  t h e  na ture  
of a  p a r t i c u l a r  s e c u r i t y  t r a n s a c t i o n  o r  t h e  loca t ion  
of t h e  t i t l e .  To t h a t  e x t e n t ,  j u d i c i a l  d i scuss ions  a s  
t o  whether a  p a r t i c u l a r  t r a n s a c t i o n  is  a  pledge o r  a  
c h a t t e l  mortgage, o r  a  s a l e  with a  condi t iona l  r e s a l e  
o r  a  c h a t t e l  mortqage, o r  whether t h e  c h a t t e l  mortqaqee . - .  . . 
has t i t l e  o r  only a  l i e n .  s ee  e.q. Spreckels v. 
Macfarlane, 6 Haw. 166 (1893) George Hess u. Sam Paulo, m., 38 Haw. 279, 289 (1949) have l o s t  a l l  relevancy. 

PART I 
SHORT TITLE, APPLICABILITY AND DEFINITIONS 

Short T i t l e  
PoLicv and Scowe of A r t i c l e  * a 

Accounts, Contract  Rights,  General In t ang ib le s  
and Equipment Relat ing t o  Another J u r i s d i c -  
t i o n ;  and Incoming Goods Already Subjec t  t o  a 
Secur i ty  I n t e r e s t  

Transactions Excluded From Ar t i c l e  
Def in i t i ons  and Index of Def in i t i ons  
Def in i t i ons :  "Account"; "Contract Right";  

"General In t ang ib le s"  
Def in i t ions :  "Purchase Money Secur i ty  

I n t e r e s t "  
When After-Acquired C o l l a t e r a l  Not Secur i ty  

f o r  ~ n t e c e d e n t  Debt 
9-109. C l a s s i f i c a t i o n  of Goods: "Consumer Goods": 

"Equipment" ; "Farm Products' '  ; "Inventory" 
3-110. Suf f ic iency  of Descr ipt ion 



9-111. A p p l i c a b i l i t y  o f  Bulk T r a n s f e r  Laws 
9-112. Where C o l l a t e r a l  Is Not Owned by  Debtor  
9-113. S e c u r i t y  I n t e r e s t s  A r i s i n g  Under A r t i c l e  on 

S a l e s  

PART 2 
VALIDITY O F  SECURITY AGREEMENT AND 

RIGHTS OF PARTIES THERETO 

9-201. Genera l  V a l i d i t y  o f  S e c u r i t y  Agreement 
9-202. T i t l e  t o  C o l l a t e r a l  I t m a t e r i a l  
9-203. E n f o r c e a b i l i t y  o f  S e c u r i t y  I n t e r e s t ;  P roceeds ,  

Formal ~ e ~ u i s i t e s  
9-204. When S e c u r i t v  I n t e r e s t  A t t aches :  After-Acquired 

P r o p e r t y ;  F u t u r e  Advances 
9-205. U s e  o r  D i s p o s i t i o n  o f  C o l l a t e r a l  Without  

Accounting P e r m i s s i b l e  
9-206. Aoreement Eot t o  A s s e r t  Defenses  Aga ins t  

Ass ignee;  M o d i f i c a t i o n  o f  S a l e s  War ran t i e s  
Where S e c u r i t y  Agreement E x i s t s  

9-207. R i g h t s  and D u t i e s  When C o l l a t e r a l  Is i n  
Secured P a r t y ' s  P o s s e s s i o n  

9-208. Request  f o r  S ta t emen t  o f  Account o r  L i s t  of 
C o l l a t e r a l .  

PART 3 
R IGHTS OF THIRD PARTIES: PERFECTED AND 

UNPERFECTED SECURITY INTERESTS: 
RULES O F  PRIORITY 

9-301. Pe r sons  Who Take P r i o r i t y  Over Unperfec ted  
S e c u r i t y  I n t e r e s t s ;  "Lien C r e d i t o r "  

9-302. When F i l i n g  Is Required  t o  P e r f e c t  S e c u r i t y  
I n t e r e s t ;  S e c u r i t y  I n t e r e s t s  t o  iYhich F i l i n g  
P r o v i s i o n s  of T h i s  A r t i c l e  Do Not Apply 

9-303. When s e c u r i t y  I n t e r e s t  Is P e r f e c t e d ;  
C o n t i n u i t y  of P e r f e c t i o n  

9-304. P e r f e c t i o n  of S e c u r i t y  I n t e r e s t  i n  I n s t r u m e n t s ,  
Documents,and Goods Covered by  Documents; 
P e r f e c t i o n  by  Pe rmiss ive  F i l i n g ;  Temporary 
P e r f e c t i o n  Without ~ i l i n g  o r  T r a n s f e r  o f  
P o s s e s s i o n  

9-305. m e n  Possess ion  by  Secured Pare{ P e r f e c t s  
S e c u r i t y  I n t e r e s t  Without P i l i n g  



"Proceeds"; Secured P a r t y ' s  Rights on 
Disposi t ion of C o l l a t e r a l  

Pro tec t ion  of Buyers of Goods 
Purchase of Cha t t e l  Paper and Non-Negotiable 

Instruments 
pro tec t ion  of Purchasers of Instruments and 

Documents 
P r i o r i t v  of Cer ta in  Liens Arisinq by Operation - - -  

of ~ a w *  
A l i e n a b i l i t y  of Debtor ' s  Rights:  J u d i c i a l  

Process 
P r i o r i t i e s  Among Conf l ic t ing  Secur i ty  I n t e r e s t s  

i n  t h e  Same C o l l a t e r a l  
P r i o r i t y  of Secur i ty  I n t e r e s t s  i n  F ix tures  
Accessions 
P r i o r i t y  When Goods Are Commingled o r  

Processed 
P r i o r i t y  Subject t o  Subordination 
Secured Pa r ty  Not Obligated on Contract  of 
Debtor 

Defenses Against Assignee; Modification of 
Contract  After No t i f i ca t ion  of Assignment; 
Term Prohib i t ing  Assignment I n e f f e c t i v e ;  
I d e n t i f i c a t i o n  and Proof of Assignment 

PART 4 
FILING 

9-401. Place of F i l i n g ;  Erroneous F i l i n g ;  Removal of 
C o l l a t e r a l  

9-402. Formal Requis i tes  of Financing Statement; 
Amendments 

9-403. What Cons t i tu tes  F i l i n g ;  Duration of F i l i n g ;  
Ef fec t  of Lapsed F i l i n g ;  Duties  of F i l i n g  
Off icer  

9-404. Termination Statement 
9-405. Assignment of Secur i ty  I n t e r e s t ;  Duties of 

F i l i n g  Of f i ce r ;  Fees 
9-406. Release of C o l l a t e r a l ;  Duties  of F i l i n g  

Off icer  ; Fees 
9-407. Information From F i l i n g  Off icer  



PART 5 
DEFAULT 

9-501. Defaul t ;  Procedure When Secur i ty  Agreement 
Covers Both Real and Personal Property 

9-502. Col lec t ion  Rights of Secured Pa r ty  
9-503. Secured P a r t y ' s  Right t o  Take Possession After  

Default  
9-504. Secured P a r t y ' s  Right t o  Dispose of C o l l a t e r a l  

After  Defaul t ;  E f fec t  of Dispos i t ion  
9-505. Compulsory Disposi t ion of C o l l a t e r a l ;  Accept- 

ance of t h e  C o l l a t e r a l  a s  Discharge of 
Obligat ion 

9-506. Debtor 's  Right t o  Redeem C o l l a t e r a l  
9-507. Secured P a r t y ' s  L i a b i l i t y  fo r  Fa i lu re  t o  

Comply With This P a r t  

PART 1 
SHORT TITLE, APPLICABILITY A N D  DEFINITIONS 

U.C.C. Sec. 9-1w. Explanatory Notes. 

Se l f  -explanatory. 

U.C .C . Sec. 9-102. Explanatory Notes. 

Subsection (1) of t h i s  s e c t i o n  d e l i m i t s  t h e  
func t iona l  and t e r r i t o r i a l  scope of  A r t i c l e  9. I n  t h e  
f i r s t  place it provides  t h a t ,  sub jec t  t o  the  except ion 
of a catalogue of p a r t i c u l a r  t r ansac t ions  which a r e  
l i s t e d  i n  sec t ion  9-104 and are  excluded f o r  a v a r i e t y  
of reasons,  t h e  regime of A r t i c l e  9 appl ies :  (a)  To 
a l l  t r ansac t ions  ( regard less  of form) intended t o  
c r e a t e  a s e c u r i t y  i n t e r e s t  i n  personal  proper ty ,  
whether t ang ib le  or  in t ang ib le ,  and i r ; E i  u r e s ,  and "r; (b) To a l l  s a l e s  of accounts,  c o n t r a c t  r i g  t s  and 
c h a t t e l  paper ,  a s  defined i n  s e c t i o n s  9-106 and 9- 
105 (11  fb)  i n  c o n ~ u n c t i o n  with sec t ions  1-201 (111 and 
9-105 ( I )  ( f )  . 



I n  t h e  second p lace  it s p e c i f i e s  t h a t  it appl ies  
t o  such t r ansac t ions ,  provided t h a t  the  personal  
p rope r ty  or t h e  f l x t u r e s  which serve  a s  " c o l l a t e r a l "  
( a s  def ined i n  sec t ion  9-105 (1) (c)) a r e  "within t h e  
l u r i s d i c t i o n  of t h e  s t a t e " .  I f  t h e  c o l l a t e r e 1  i s  of 
a  t a r y i b l e  cha rac t e r  t h i s  r u l e  means, i n  genera l ,  t h a t  
t h e  loca t ion  con t ro l s  without regard t o  poss ib l e  
con tac t s  i n  o t h e r  l u r i s d i c t i o n s .  The r u l e ,  however, 
i s  q u a l i f i e d  by s e c t i o n  9-103 which contains  spec ia l  
r u l e s  r e l a t i n g  t o  t h e  a p p l i c a b i l i t y  of A r t i c l e  9 where 
t h e  c o l l a t e r a l  c o n s i s t s  of c e r t a i n  types of i n t ang ib le s  
o r  mobile equipment o r  of p rope r ty  which i s  brought 
i n t o  t h i s  s t a t e  sub jec t  t o  a  s e c u r i t y  i n t e r e s t  which 
a t tached  i n  another ~ u r i s d i c t i o n .  

Subsection ( 2 )  s p e c i f i e s  t h a t  t h e  r u l e s  of 
A r t i c l e  g'fiuper4ede t h e  e x i s t i n g  l o c a l  law pe r t a in ing  
t o  pledges,  assi'gnment f o r  s e c u r i t y ,  c h a t t e l  mortgage, 
cond i t iona l  s a l e ,  t r u s t  r e c e i p t s ,  f a c t o r ' s  l i e n  or 
any o the r  consensual s e c u r i t y  in teres t .  s t a t u t o r y  
l i e n s  a r e  not a f f ec t ed ,  except a s  t o  t h e  matter  of 
p r i o r i t y  regulated i n  s e c t i o n  9-310. 

Subsection (3) renders  it c l e a r  t h a t  A r t i c l e  9 
a p p l i e s  t o  s e c u r i t y  i n t e r e s t s  i n  a  secured ob l iga t ion  
although the  s e c u r i t y  f o r  t h e  ob l iga t ion  does not  
c o n s i s t  o f  personal proper ty  o r  f i x t u r e s  t o  which 
A r t i c l e  9  app l i e s .  Thus i f  t h e  holder  of a  no te  
secured by a  r e a l  e s t a t e  mortgage wishes t o  secure a  
loan  by means of such c o l l a t e r a l ,  t h e  t r a n s a c t i o n  is  
governed by A r t i c l e  9;  b u t  i n  order  t o  g ive  t h e  
secured pa r ty  r e s o r t  t o  t h e  r e a l  e s t a t e  mortgage, 
compliance with l o c a l  conveyancing and recording a c t s ,  
such a s  s ec t ions  196-5 and 343-23 e t  s e q . ,  Revised 
Laws of Hawaii, i s  requi red .  

Hawaii Law. 

Rev. Laws Hawaii chapters  187, 196, 201A, 206, 343 

The new regime of  secured t r ansac t ions  w i l l  
r equ i r e  the  repea l  o r  amendment of a  nufiber of Hawaiian 
s t a t u t e s  deal ing with s u b j e c t s  f a l l i n g  within the  
purview of A r t i c l e  9. Repeal is appropr ia te  fo r  
chapter  187 (accounts rece ivable ;  assignment and not ice)  
and chapter  206 (Uniform Trus t  Receipts Ac t ) .  

Amendments a r e  i n  order  i n  chapter  196 (zor tgages) ;  
cnapter  343 (recording)  and chapter  201A ( r e t a i l  
i n s t a l lmen t  s a l e s ) .  See infra comments t o  sec t ion  
9-203 .  



U . C . C .  Sec. 9-103. Explanatory Notes 

Sect ion 9-103 s t a t e s  t h e  following s p e c i a l  r u l e s  
f o r  t h e  choice of law where the  c o l l a t e r a l  c o n s i s t s  
of c e r t a i n  types of i n t a n g i b l e s  o r  mobile equipment 
o r  inventory o r  of p rope r ty  which i s  brought i n t o  t h e  
s t a t e  sub jec t  t o  a  s e c u r i t y  i n t e r e s t  which at tached 
i n  another j u r i s d i c t i o n :  

(1) I n  t h e  case  of s a l e s  o r  s e c u r i t y  t r a n s a c t i o n s  
r e l a t i n g  t o  accounts and c o n t r a c t  r i g h t s ,  t h e  
loca t ion  of  t h e  o f f i c e  where t h e  assignor  
keeps the p e r t i n e n t  records  i s  t h e  determin- 
ing f a c t o r .  

( 2 )  I n  t h e  case of s a l e s  o r  s e c u r i t y  t r ansac t ions  
r e l a t i n g  t o  genera l  i n t ang ib le s  o r  oE s e c u r i t y  
t r ansac t ions  r e l a t i n g  t o  equipment o r  inven- 
t o r y  which a r e  normally used i n  more than one 
j u r i s d i c t i o n ,  t h e  l o c a t i o n  of t h e  ch ie f  p l ace  
of bus iness  of t h e  debtor  a s  def ined i n  
sec t ion  9 -105(1 ) ( f )  i s  t h e  determining f a c t o r .  

(3)  I n  t h e  case of personal  proper ty  o t h e r  than 
t h a t  governed by t h e  r u l e s  summarized under 
(1) and ( 2 ) ,  i f  such p rope r ty  i s  a l ready  
sub jec t  t o  a  s e c u r i t y  i n t e r e s t  when brought 
i n t o  t h e  s t a t e ,  gene ra l ly  speaking t h e  law 
of t h a t  j u r i s d i c t i o n  c o n t r o l s  where t h e  
proper ty  was loca ted  when t h e  s e c u r i t y  a t tach-  
ed. The Code, however, adds c e r t a i n  q u a l i f i -  
ca t ions :  The l a w  of t h i s  s t a t e  a p p l i e s ,  i f  
the  p a r t i e s  contemplated t h a t  the  p rope r ty  
would be k e p t  h e r e  and i t  was brought here  
within t h i r t y  days.  Vice versa  p e r f e c t i o n  
i n  t h e  j u r i s d i c t i o n  where the  proper ty  was 
kept before  removal t o  t h i s  s t a t e  cont inues  
f o r  four months. Lapse of pe r fec t ion  does 
not take p l ace  i t ,  wi th in  t h e  four months, 
the  pe r fec t ion  requirements of t h i s  s t a t e  
a r e  complied wi th .  

(4) The r u l e s  s u m a r i z e d  under ( 2 )  and (3) are  
inappl icable  with r e spec t  t o  c o l l a t e r a l  which 
i s  covered by a  c e r t i f i c a t e  of t i t l e  pursuant 
t o  a  l oca l  s t a t u t e  t o  t h a t  e f f e c t ,  such a s  a  
c e r t i f i c a t e  of ownership pe r t a in ing  t o  
automobiles, see s e c t i o n s  160-10, 196-6, 
Revised Laws of Hawaii. 



U.C.C. s e c .  9-104. Exp lana to ry  Notes.  

S e c t i o n  9-104 c o n t a i n s  a  c a t a l o g u e  of  e x c l u s i o n s  
from t h e  a p p l i c a t i o n  of  A r t i c l e  9 .  Such e x c e p t i o n s  
a r e  made because  

(1) The s u b j e c t  i s  governed t o  t h a t  e x t e n t  b y  a  
f e d e r a l  s t a t u t e :  s u b s e c t i o n  ( a ) ;  

( 2 )  The p r o p e r t y  s u b j e c t  t o  t h e  s e c u r i t y  i n t e r e s t  
i s  n e i t h e r  p e r s o n a l  p r o p e r t y ,  nor f i x t u r e s :  
s u b s e c t i o n s  (b )  and (j) ; 

(3) The s e c u r i t y  i n t e r e s t  i s  n o t  of  a  consensua l  
c h a r a c t e r  : s u b s e c t i o n  (c )  ; 

( 4 )  The s u b j e c t  i s  e s p e c i a l l y  s e n s i t i v e  t o  l o c a l  
p o l i c i e s ;  s u b s e c t i o n  (d )  ; 

(5)  The pe r sons  a f f e c t c d  p r e f e r r e d  t o  remain  
o u t s i d e  t h e  Code: s u b s e c t i o n  (e)  ; 

( 6 )  The t r a n s f e r s  a r e  n o t  commercial t r a n s a c t i o n s :  
s u b s e c t i o n  ( f )  ; 

( 7 )  The type o f  c o l l a t e r a l  invo lved  does  n o t  f i t  
e a s i l y  w i t h i n  t h e  p a t t e r n  o f  t h e  Code o r  
does n o t  c u s t o m a r i l y  s e r v e  a s  commercial 
c o l l a t e r a l :  s u b s e c t i o n s  ( g ) ,  ( h ) ,  (i) and (k)  . 
Consequently a l l  t r a n s f e r s  o f  t o r t  c l a i m s  and 
judqments i n  p a r t i c u l a r  a r e  o u t s i d e  t h e  p a l e  
of Article 9. 

I n  many i n s t a n c e s  t h e  e x c l u s i o n s  of  s e c t i o n  9- 
104 do no  more than  r e n d e r  s p e c i f i c  what would o t h e r -  
wise  b e  impl ied  from o t h e r  s e c t i o n s  o f  A r t i c l e  9 .  

U.C.C.  s e e .  9-105. Exp lana to ry  Notes.  

S e c t i o n  9-105 c o n t a i n s  n i n e  d e f i n i t i o n s  of  te rms 
which c o n t a i n  a  c l u e  t o  t h e  c o r r e c t  u n d e r s t a n d i n g  of  
t h e  r u l e s  l a i d  down by A r t i c l e  9 .  The d e f i n i t i o n s  a r e  
s e l f - e x p l a n a t o r y .  

S p e c i a l  a t t e n t i o n ,  however, is c a l l e d  t o  t h e  
d e f i n i t i o n  o f  " c h a t t e l  p a p e r "  which i n t r o d u c e s  a  nove l  
t e r m  i n t o  l e g a l  phraseo logy .  Moreover it should  b e  
noted  t h a t  the  t e rms  "deb to r"  and " c o l l a t e r a l "  a r e  
g iven  a broader  meaning t h a n  would  be orZinariLy 



implied, i n  order  t o  render it c l e a r  t h a t  they  include 
a s e l l e r  of accounts,  con t r ac t  r i g h t s  o r  c h a t t e l  paper,  
o r  such a s s e t s ,  r e spec t ive ly ,  although t h e  t r a n s a c t i o n  
r e l a t i n g  t h e r e t o  i s  not  f o r  the  purpose of c r e a t i n g  a 
s e c u r i t y  i n t e r e s t  but of an ou t r igh t  s a l e .  The 
d e f i n i t i o n s  d i f f e r e n t i a t e  between "debtor" who i s  t h e  
person owing payment o r  o the r  performance o f  t h e  o b l i -  
ga t ion  secured and "account debtor"  who i s  t h e  person 
obl iga ted  on an account, c h a t t e l  paper,  c o n t r a c t  r i g h t  
and c h a t t e l  paper o r  genera l  i n t ang ib le .  

Note a l s o  the  d e f i n i t i o n  of  " secu r i ty  agreement" 
and "secured pa r ty" .  

"Goods" excludes from i t s  scope money, documents, 
instruments,  accounts,  c h a t t e l  paper,  c o n t r a c t  r i g h t s  
and general  i n t ang ib le s  i n  view of s p e c i a l  r u l e s  
appl icable  t o  the  l a t t e r  types of c o l l a t e r a l .  

I n  addi t ion  s e c t i o n  9-105 inc ludes  an index of  
t e n  de f in i t i ons  contained i n  o the r  s e c t i o n s  of A r t i c l e  
9 and f i v e  d e f i n i t i o n s  i n  other  A r t i c l e s ,  b u t  appl i -  
cab le  a l s o  t o  Ar t i c l e  9. 

U.C.C. Sec. 9-106. Explanatory Notes. 

This A r t i c l e  conta ins  th ree  important d e f i n i t i o n s ,  
specifying and d i f f e r e n t i a t i n g  between t h e  t h r e e  
important terms "account", "cont rac t  r i g h t "  and 
"general  in tangib le" .  

I n  understanding the  r u l e s  employing these  terms 
it  should be borne i n  mind t h a t  " t o r t  c la ims",  "judg- 
ments" and bank accounts a r e  excluded from A r t i c l e  9 
by v i r t u e  of s e c t i o n  9-104. 

Hawaii Law. 

Rev. Laws Hawaii chapter  187 

The Code c l a r i f i e s  c e r t a i n  problems of i n t e rp re -  
t a t i o n  which had a r i s e n  i n  severa l  j u r i s d i c t i o n s  under 
t h e  d e f i n i t i o n s  of "account" and "account receivable" 
contained i n  s t a t u t e s  governing t h e  assignment of 
accounts rece ivable ,  such a s  a r e  found i n  chapter  187. 



U.C.C. Sec. 9-107. Explanatory Notes. 

Sec t ion  9-107 conta ins  a  d e f i n i t i o n  of ' 'p&IBt iP  
money s e c u r i t y  i n t e r e s t " .  such d e f i n i t i o n  i$ n ~ @ d @ a  
s ince  an i n t e r e s t  of t h a t  type i s  p r iv i l eged  i n  val?16us 
r e spec t s :  

P r i o r i t y  over an i n t e r e s t  acquired under an 
a f te r -acqui red  proper ty  c l ause  ( sec t ion  9- 
312) ; 

Grace per iod of  t en  days vis-a-vis  c r ed i to r8  
and t r a n s f e r e e s  i n  bulE where f i l i n g  is  
requi red  ( sec t ion  9-30112) ) ; 

Exemption from f i l i n g  requiremenfe i n  case 
of farm equipment and consumer goods ( sec t ion  
9-302). 

Purchase money s e c u r i t y  i n t e r e s t s  nay a r i s e  i n  
favor o f :  (1) The s e l l e r ,  i f  he r e t a i n s  a  s e c u r i t y  
i n t e r e s t  i n  t h e  c o l l a t e r a l  so ld ;  and ( 2 )  A t h i r d  p a r t y  
f i n a n c i e r ,  if he e i t h e r  advances money o r  i n e u r ~  an 
ob l iga t ion  which enables  the  buyer t o  make t h e  purchase 
o r  i f  he makes such advances t o  the  s e l l e r ,  t ak ing  
back an assignment of c h a t t e l  paper.  Secur i ty  i n t e r e s t s  
taken merely a s  s e c u r i t y  fo r  o r  i n  s a t i s f a c t i o n  of a  
pre-ex is t ing  claim o r  antecedent deb t  do not  qua l i fy .  

U.C.C. s ec .  9-108. Explanatory Notes. 

Sect ion 9-108 s t a t e s  the  condi t ions  under which 
s e c u r i t y  i n t e r e s t s  i n  a f te r -acqui red  c o l l a t e r a l  s h a l l  
be deemed t o  be taken f o r  new value and not  a s  secu- 
r i t y  f o r  an antecedent debt .  The matter  i s  pr imar i ly  
of  importance f o r  t h e  determinat ion of whether o r  not  
t h e  attachment of such s e c u r i t y  i n t e r e s t s  f a l l s  within 
t h e  scope of t h e  preference  s e c t l o n  of t h e  Bankruptcy 
Act o r  not .  According t o  the  o f f i c i a l  comments such 
determinat ion " i s  l a r g e l y  l e f t  by t h e  Bankruptcy Act 
t o  s t a t e  law". Recent w r i t e r s  have questioned t h e  
soundness of  t h i s  propos i t ion .  See dordon, The 
Secur i ty  I n t e r e s t  I n  Inventory Under A r t i c l e  9  U.C.C. 
And The Preference Problem,62 Colum. L. Rev. 49 (1962) 
(who c a l l s  t h e  s e c t i o n  " ludicrous" and " i n a r t i s t i c " ) ,  
and Friedman, The Bankruptcy Preference Challenqe To 
After-Acquired Property Clauses Under The Code, 108 
U. Pa. L .  Rev. 194 (1959) (who c a l l s  the  sec t ion  a  
"possibly se l f -de fea t ing"  "spec ia l  gimmick". 



S e c t i o n  9-108 restricts t h e  "deemed t o  b e  t a k e n  
f o r  new v a l u e w - - r u l e  t o  a f t e r - a c q u i r e d  c o l l a t e r a l  
a c q u i r e d  e i t h e r  i n  t h e  o r d i n a r y  c o u r s e  o f  t h e  d e b t o r ' s  
b u s i n e s s  o r  under a  c o n t r a c t  o f  purchase  made p u r s u a n t  
t o  t h e  s e c u r i t y  agreement w i t h i n  a  r e a s o n a b l e  t i m e  
a f t e r  new v a l u e  is  g i v e n .  

The Code r e f r a i n s  from d e f i n i n g  new v a l u e ,  b u t  
i l l u s t r a t e s  t h e  concep t  b y  example. 

U .C .C .  Sec .  9-109. Exp lana to ry  Notes.  

S e c t i o n  9-109 c o n t a i n s  a  c l a s s i f i c a t i o n  of "goods" 
( a s  d e f i n e d  i n  s e c t i o n  9 -105( f ) )  i n t o  f o u r  p r i n c i p a l  

m u t u a l l y  e x c l u s i v e  c a t e g o r i e s ,  d e s i g n a t e d  a s  consumer 
goods,  equipment,  farm p r o d u c t s  and i n v e n t o r y .  The 
c l a s s i f i c a t i o n  i s  i m p o r t a n t  s i n c e  t h e  Code, w i t h i n  t h e  
u n i f i e d  s t r u c t u r e  o f  s e c u r i t y  i n t e r e s t s ,  makes c e r t a i n  
d i f f e r e n t i a t i o n s  i n  t r e a t m e n t  p r e d i c a t e d  upon t h e  
d i f f e r e n t  c h a r a c t e r  of  t h e  c o l l a t e r a l  i n v o l v e d .  

The d e f i n i t i o n s  a r e  s e l f - e x p l a n a t o r y .  I t  should  
be no ted  t h a t  goods may change t h e i r  c l a s s i f i c a t i o n  a s  
t h e y  p a s s  i n t o  d i f f e r e n t  hands.  Thus a  r e f r i g e r a t o r  
i s  i n v e n t o r y  i n . t h e  hands  of  a  d e a l e r  b u t  consumer 
goods when acqu i red  b y  a  househo lde r ;  c r o p s  o r  l i v e -  
s t o c k  a r e  farm p r o d u c t s  w h i l e  i n  t h e  hand of  a  pe r son  
engaged i n  farming o p e r a t i o n s  b u t  become i n v e n t o r y ,  
i f  p a s s i n g  i n t o  t h e  p o s s e s s i o n  of  a marke t ing  agency 
o r  p r o c e s s o r .  

u .C .C .  Sec. 9-110. Exp lana to ry  Notes. 

S e c t i o n  9-110 r e l a x e s  t h e  s t a n d a r d s  of  s p e c i f i c i t y  
r e q u i r e d  i n  d e s c r i p t i o n s ,  changing d e c i s i o n a l  r e q u i r e -  
ments developed i n  o l d e r  c a s e s  p e r t a i n i n g  t o  c h a t t e l  
mortgages.  

U .C .C .  Sec.  9-111. Exp lana to ry  Notes.  

S e c t i o n  9-111 merely  r e i t e r a t e s  t h e  r u l e  of 
s e c t i o n  6-103(1) which exc ludes  s e c u r i t y  agreements 
from t h e  sweep of t h e  p r o v i s i o n s  governing b u l k  
t r a n s f e r s .  



U.C.C. Sec. 9-112. Explanatory Notes. 

Sect ion 9-105(d) def in ing  t h e  term "debtor" 
s p e c i f i e s  t h a t  where the  obl igee and t h e  owner of t h e  
c o l l a t e r a l  a r e  not  t h e  same person t h e  term "debtor"  
means t h e  owner of t h e  c o l l a t e r a l  i n  any provis ion  ' 
deal ing  with the  c o l l a t e r a l  and may include such owner 
i n  o the r  provis ions  where t h e  context  so  r equ i r e s .  

Sec t ion  9-112 s p e l l s  out  some of the  r i g h t s  of 
an owner of t h e  c o l l a t e r a l  who i s  not  t h e  debtor  of 
t h e  secured pa r ty  vis-a-vis  t h e  l a t t e r ,  provided t h a t  
t h e  secured p a r t y  knows t h e  s i t u a t i o n .  The s e c t i o n  
a l s o  renders  it c l e a r  t h a t  subjec t ing  o n e ' s  personal  
proper ty  and f i x t u r e s  t o  a s e c u r i t y  i n t e r e s t  securing 
the  ob l iga t ion  of another person does not  imply 
l i a b i l i t y  f o r  the  debt  o r  for  a  def ic iency  remaining 
a f t e r  exhaustion of t h e  c o l l a t e r a l .  

U . C . C .  Sec. 9-1-13. Explanatory Notes. 

The A r t i c l e  on s a l e s  (Ar t i c l e  2 )  provides  f o r  the  
c rea t ion  of c e r t a i n  s e c u r i t y  i n t e r e s t s  i n  t h e  goods 
sold e i t h e r  by opera t ion  of law o r  agreement and 
r egu la t e s  p a r t i c u l a r  i nc iden t s  of such s e c u r i t y  i n t e r -  
e s t s .  Sect ion 9-113 has the  purpose of sub jec t ing  
such s e c u r i t y  i n t e r e s t s  t o  t h e  regime of A r t i c l e  9. 
A t  t h e  same time sec t ion  9-113 exempts s e c u r i t y  
i n t e r e s t s  a r i s i n g  s o l e l y  under A r t i c l e  2 from t h r e e  
c l a s s e s  of provis ions  contained i n  A r t i c l e  9  t o  t h e  
ex ten t  t h a t  and s o  long a s  t h e  debtor  does not  have 
o r  does not lawful ly  ob ta in  possession of t h e  goods. 
The t h r e e  c l a s s e s  of provis ions  rendered inapp l i cab le  
under such condi t ions  a r e :  

11) The requirement of a  s e c u r i t y  agreement; 

( 2 )  The requirement of f i l i n g  t o  p e r f e c t  t h e  
s e c u r i t y  i n t e r e s t ;  

(3) The d e f a u l t  p rovis ions  of A r t i c l e  9 ,  p a r t  5 

I t  should be noted t h a t  s ec t ion  9-113 app l i e s  
only t o  " secu r i ty  i n t e r e s t s "  t h a t  a r e  " a r i s i n g  s o l e l y  
under t h e  Ar t i c l e  on Sa le s" .  Whether c e r t a i n  r i g h t s  
regulated i n  Ar t i c l e  2 may be c l a s s i f i e d  a s  " secu r i ty  
i n t e r e s t s "  and whether c e r t a i n  such r i g h t s  a r e  t o  be 
considered as  a r i s i n g  s o l e l y  under t h a t  A r t i c l e  may 



n o t  always be an easy quest ion,  see Hogan, The Marriaqe 
of  S a l e s  t o  Cha t t e l  Secur i ty  i n  t h e  Uniform Commercial 
Code: Massachusetts Var ie ty ,  38 Boston U. L .  Rev. 571 
(19581, Se lec ted  P r i o r i t y  Problems i n  Secured Financinq 
Under t h e  U n i f ~ r m  Commercial Code, Note, 68 Yale L.  J. 
751, 757. 

PART 2 
VALIDITY OF SECURITY AGREEMENT A N D  

RIGHTS OF PARTIES THERETO 

U . C . C .  Sec. 9-201. Explanatory Notes. 

SectLon 9-201 expresses  t h e  gene ra l  p r i n c i p l e  
t h a t , - - i n  t h e  absence both  of any p rov i s ion  t o  t h e  
con t r a ry  i n  t h e  code and of any p r o h i b i t i o n  i n  l o c a l  
regula tory  s t a t u t e s  designed t o  p r o t e c t  t h e  genera l  
~ u B L ~ ,  e s p e c i a l l y  consumers, aga ins t  p a r t i c u l a r  
d b ~ 8 d b  and nefar ious  p rac t i ces - - ,  s e c u r i t y  agreements 
a r e  effective accordinq t o  t h e i r  terms between t h e  
p a r t i e s  t h e r e t o  a s  wel l  a s  a g a i n s t  t h i r d  p a r t i e s .  

Sect ion 9-201 r e f e r s  s p e c i f i c a l l y  t o  usury laws, 
sm811 loans l e g i s l a t i o n  and r e t a i l  i n s t a l lmen t  s a l e s  
a e b  as not  being i n c o n s i s t e n t  a s  such with t h e  
adoptidit ~f t h e  Uniform Commercial Code. Nevertheless 
t h e  o f f i c i a l  notes  t o  sec t ions  9-102 and 9-20? i n d i c a t e  
t h a t  some changes i n  those  a c t s  may be  needed t o  
"fonform" them t o  A r t i c l e  9  and t h a t  "provis ions on 
g i i i n g ,  r i g h t s  on d e f a u l t ,  e t c . "  t h e r e i n  "should be 
r@pe&ksd as  incons i s t en t  with [ t h a t ]  A r t i c l e " .  The 
repea ls  an8 amendments necessary w i l l  b e  d iscussed  
s e p a r a t e l y  a t  A r t i c l e  10. 

iJ,%.C. Sec. 9-202. Explanatory Notes. 

Sec t ion  9-202 s p e l l s  out  t h a t  t h e  loca t ion  of t h e  
t i t l e  t o  the  c o l l a t e r a l  i s  not r egu la t ed  by t h e  Code 
and i s  immaterial f o r  any and a l l  i nc iden t s  of a  
s e c u r i t y  i n t e r e s t  f a l l i n g  under A r t i c l e  9 .  

The o f f i c i a l  comment recognizes t h a t  t h i s  i s s u e  
may s t i l l  be important f o r  purposes of o the r  l a v s ,  
such a s  revenue a c t s ,  bu t  leaves t h e  determinat ion 
thereof  t o  "other r u l e s  of law o r  the  agreement of t h e  
p a r t i e s  " . 



u.C.c. Sec. 9-203. Explanatory Notes. 

Sect ion 9-203(1) provides  t h a t ,  unless  the  
c o l l a t e r a l  i s  i n  t h e  possession of t h e  secured p a r t y ,  
a  s e c u r i t y  i n t e r e s t  i s  enforceable  aga ins t  t h e  debtor 
o r  t h i r d  p a r t i e s  only i f  t h e  debtor  has signed a  
s e c u r i t y  agreement which con ta ins  a  desc r ip t ion  of the  
c o l l a t e r a l  ( i n  conformity with t h e  s tandards spec i f ied  
i n  s e c t i o n  9-110) and, when t h e  s e c u r i t y  i n t e r e s t  
covers crops o r  o i l ,  gas o r  minerals t o  be ex t r ac t ed  
o r  timber t o  be c u t ,  of t h e  land concerned. I f  t h e  
secured pa r ty  f a i l s  t o  i n s i s t  on observance of t h i s  
minimum formal requirement,  he is  deprived of r e s o r t  
t o  t h e  c o l l a t e r a l ,  except a s  a  gene ra l  c r e d i t o r  by 
means of attachment, garnishment, execution or s imi l a r  
c r e d i t o r s '  remedy. 

Sec t ion  9-203(1) does not  abrogate t h e  es tab l i shed  
d o c t r i n e  t h a t  a  b i l l  of s a l e  although absolute  i n  form 
may be  shown, by par01 evidence, t o  be merely a  secu- 
r i t v  asreement. The r u l e  t o  t h a t  e f f e c t .  recognized - 2 

i n  Hilo Fin.  & T h r i f t  Co. v .  D e  Costa &. , 34 Haw. 
407 (1937), remains i n  f u l l  force .  

Sec t ion  9-203(2) recognizes t h a t  e x i s t i n g  provi- 
s ions  of regula tory  s t a t u t e s  covering t h e  f i e l d  of 
consumer f inance and spec i f i ed  i n  t h a t  subsect ion 
remain appl icable  and p r e v a i l  over t h e  regime of 
A r t i c l e  9  i n  case of c o n f l i c t .  Fa i lu re  t o  comply with 
t h e  appl icable  regula tory  s t a t u t e  has  only t h e  e f f e c t s  
prescr ibed  i n  such l e g i s l a t i o n .  

Hawaii Law. 

Rev. Laws Hawaii chapter  201A 

Sect ion  9-203 s p e c i f i e s  t h a t  a  t r ansac t ion ,  
although subjec t  t o  A r t i c l e  9, may a l s o  be subjec t  t o  
a  s t a t u t e  such as  t h e  R e t a i l  Ins ta l lment  Sa le s  Act 
and t h a t  i n  a  case of c o n f l i c t  between t h e  provis ions  
of t h i s  Ar t i c l e  and such s t a t u t e ,  the  provis ions  of 
such s t a t u t e  s h a l l  con t ro l .  

A s p e c i a l  "Note" appended t o  the  sec t ion  elabo- 
r a t e s  on Lhat r e l a t i o n  between t h e  Code and spec ia l  
consumers' p ro t ec t ion  s t a t u t e s  a s  follows: 

"such a c t s  may provide fo r  l i cens ing  and r a t e  
r egu la t ion  and may p resc r ibe  p a r t i c u l a r  forms of 
c o n t r a c t .  Such provis ions  should remain i n  force 
desp i t e  the enactment of t h i s  Ar t i c l e .  On t h e  



other  hand i f  a R e t a i l  In s t a l lmen t  S e l l i n q  Act 
c o n t a i n s p r o v i s i o n s  on f i l i n g ,  r i g h t  on d e f a u l t ,  
e t c . ,  such provis ions  should be repealed as  
i ncons i s t en t  with t h i s  A r t i c l e . "  (emphasis 
added) 

The Hawaiian R e t a i l  In s t a l lmen t  S a l e s  Act conta ins  
a  number of provis ions  which c o n f l i c t  and over lap  with 
provis ions  of t h e  Code governing the  l e g a l i t y  and 
e f f e c t  of c e r t a i n  c lauses  i n  t h e  s e c u r i t y  agreement 
and t h e  r i g h t s  and remedies of t h e  secured p a r t y  on 
d e f a u l t .  The quest ion t h e r e f o r e  a r i s e s  t o  what ex ten t  
t h e  Hawaiian Act should be amended o r  repealed i n  
order  t o  be i n  conformity with t h e  Code a s  contem- 
p l a t ed  by the  authors  of t h e  s p e c i a l  Note. 

U .C.C. Sec. 9-204. Explanatory Notes. 

Sect ion 9-204 i s  one of t h e  key s e c t i o n s  i n  t h e  
new regime of secured t r a n s a c t i o n s  introduced by 
Ar t i c l e  9 .  I t  regula tes  t h e  permiss ib le  scope o i  
consensual s e c u r i t y  i n t e r e s t s ,  both with r e spec t  t o  
t h e  ob l iga t ions  secured thereby and t h e  a s s e t s  sub- 
jected t h e r e t o ,  as  wel l  a s  t h e  time when such i n t e r e s t s  
a t t ach .  Although gene ra l ly  very l i b e r a l  i n  approach, 
t h e  sec t ion  contains  important l i m i t a t i o n s  with respec t  
t o  crops and consumer goods. 

Subsection 9-204 (1) s t a t e s  t h e  genera l  r u l e  t h a t  a  
s e c u r i t y  i n t e r e s t  "a t taches"  when t h e r e  is  concurrence 
of t h r e e  e s s e n t i a l  condi t ions :  agreement t h a t  t h e  
i n t e r e s t  a t t a c h ,  value g iven ,  and r i g h t s  of t h e  debtor  
i n  t h e  c o l l a t e r a l .  A s  long a s  one of these  condi t ions  
i s  not met, no s e c u r i t y  i n t e r e s t  can a t t a c h .  It should 
be  noted t h a t  a  s e c u r i t y  i n t e r e s t  may have "a t tached"  
although it i s  not "per fec ted" ,  because of noncompliance 
with prescr ibed f u r t h e r  s t e p s .  A s e c u r i t y  i n t e r e s t  
which has  a t tached ,  bu t  i s  not pe r f ec t ed  may be i n f e r i o r  
t o  t h e  i n t e r e s t s  of t h i r d  p a r t i e s .  The l a t t e r  mat ter  
i s  regulated i n  Ar t i c l e  9,  p a r t  3. 

Subsection 9-204(2) s t a t e s  t h e  time a t  which t h e  
debtor has r i g h t s  i n  p a r t i c u l a r  types of proper ty  i n  
severa l  con t rove r s i a l  cases ,  v i z . :  

(1) Crops and i s s u e  of l i v e s t o c k ;  

( 2 )  Fish,  o i l ,  gas  o r  minera ls ,  t imber;  

(3) coritract  r i g h t s ;  



I n  t h e  case of accounts,  no pe r iod ic  l i s t  i s  required.  
A l i s t  i s  only necessary where t h e  accounts t r a n s f e r r e d  
need i d e n t i f i c a t i o n .  

Subsections 9-204(3) and (5) permit a  s e c u r i t y  
agreement t o  sub jec t  c o l l a t e r a l  whenever acquired t o  
a  s e c u r i t y  i n t e r e s t  securing ob l iga t ions  spec i f i ed  
i n  t h e  agreement, including f u t u r e  advances o r  other  
value regard less  of whether o r  not  t h e r e  i s  a  commit- 
ment t o  g ive  such advances o r  o the r  value.  The Code, 
accordingly,  adopts a  l i b e r a l  approach both wi th  
re ference  t o  open-ended s e c u r i t y  i n t e r e s t s  and a f t e r -  
acquired property c l auses  and thereby v a l i d a t e s  the  
so-cal led c ross -secur i ty  c lause  under which c o l l a t e r a l  
acquired a t  any time may secure  advances whenever made. 
Moreover, subsection 9-204(3) i n  conjunct ion with 
sec t ion  9-205, e, v a l i d a t e s  t h e  so-cal led " f loa t -  - 
ing charge" o r  l i e n  on s h i f t i n g  o r  r o t a t i n g  s tock .  - 

Subsection 9-204(4) makes some very important 
r e s t r i c t i o n s  upon t h i s  l i b e r a l  approach i n  case  of 
crops and consumer goods: 

(1) Future crops which become such more than one 
year a f t e r  t h e  s e c u r i t y  agreement i s  executed, 
may be subjected t o  a  s e c u r i t y  i n t e r e s t  under 
an a f te r -acqui red  proper ty  c lause  only i f  it 
i s  given i n  conjunction with a  l e a s e  o r  a  
land purchase o r  improvement t r a n s a c t i o n  t o  
t h e  purchaser ,  l e s s o r ,  mortgagee, t r u s t e e  o r  
bene f i c i a ry  under a  t r u s t  deed and i f  i t  
p e r t a i n s  t o  crops t o  be grown on the  land 
during t h e  per iod  of such r e a l  e s t a t e  t r ans -  
ac t ion .  

( 2 )  Consumer goods o the r  than accessions may form 
addi t iona l  s e c u r i t y  under an a f te r -acqui red  
property c l ause  only i f  t h e  debtor  acquires  
r i g h t s  t h e r e i n  wi th in  t e n  days a f t e r  t h e  
secured p a r t y  g ives  value.  

Hawaii Law. 

Rev. Laws Hawaii 196-1, 196-2, 201A-15 

The regime of t h e  Commercial Code with r e spec t  
t o  open-ended s e c u r i t y ,  a f t e r  acquired proper ty  c l auses ,  
and l i e n s  on r o t a t i n g  stock w i l l  be a l e s s e r  depar ture  
from ex i s t ing  law i n  Hawaii than i n  many o the r  j u r i s -  
d i c t i o n s .  



I n  Sumitomo v. Hawaii Nosan, 26 Haw. 515 (1922) 
t h e  Supreme Court sus ta ined  a  mortgage securing " a l l  
such s;ms of money. . . a s  the  mortgagee may have ad- 
vanced o r  s h a l l  h e r e a f t e r  advance t o  t h e  sa id  mortgagor 
..." ~ l t h o u g h  t h e  c o u r t  held t h a t  an advance s i g n i f i e d  
Y h a t  the  mortgagee furnished t o  t h e  mortgagor money 
o r  i t s  equivalent  upon a  cont rac t  expressed o r  implied",  
c lose  reading of the dec is ion  shows t h a t  the  Court d id  
not requi re  a  commitment t o  make advances when 
requested.  To t h e  same e f f e c t  i s  t h e  holding i n  Lose 
v. Davies & C o . ,  10 Haw. 591 (1897). In  t h a t  ca se  t h e  
Court upheld a  mortgage on stock i n  t r a d e  securing an 
ex i s t ing  indebtedness,  "and a l s o  such indebtedness,  i f  
any, a s  should i n  t h e  fu tu re  be incur red  by t h e  
mortgagor t o  t h e  mortgagee f o r  new goods". The Court 
he ld  "As to f u t u r e  advances a  mortgage i s  good f o r  
such advances a s  have been made, whether the  mortgagee 
was bound t o  make them o r  n o t ,  and whether t h e r e  was 
any l i m i t  f ixed o r  n o t . "  

A s  t o  mortgages on s h i f t i n g  s tock  i n  t r a d e  t h e  
older  case law was not  c l e a r .  I n  t h e  e a r l y  case  of 
Ilardy v .  Rugqles, 1 Haw. 250 (447) (1856) the  Court 
he ld  t h a t  a  mortgage covering "stock i n  t r ade  now a t  
on hand ... together  with a l l  incoming s tock  i n  t r a d e  
of every kind and charac te r  whatsoever" was ine f f ec -  
t i v e ,  a t  l e a s t  s o  f a r  concerned incoming stock "not 
purchased and paid f o r  with t h e  proceeds of o r i g i n a l  
stock".  But i n  Lose v.  Davies & Co., _supra? t h e  cour t  
sub s i l e n t i o  seems t o  have abandoned t h l s  view. 

A t  any r a t e  t h e  Act of 1939 t o  Authorize Mortgages 
of Revolving Stock i n  Trade and After-Acquired Property 
and t o  Cover Future Advances and~Impo<fng Limitat ions 
and Conditions Thereon c l a r i f i e d  and i n  some re spec t s  
modified t h e  pre-ex is t ing  s i t u a t i o n .  The Act i n  
question va l ida ted  mortgages of unplanted crops and 
unborn of fspr ing  of animals a s  we l l  as  of s tock i n  
t r ade ,  including addi t ions ,  improvements, and purchases 
o r  s u b s t i t u t i o n s  made t o  supply t h e  p lace  of any 
property disposed o f ,  and of a l l  o ther  a f te r -acqui red  
property r e fe r r ed  t o  i n  the mortgage. The s p e c i a l  
reference t o  accounts receivable  makes it c l e a r  t h a t  
such mortgage may a l s o  extend t o  t h e  proceeds from t h e  
stock-in-trade so ld .  Conversely t h e ~ c t  of 1939 
r e s t r i c t e d  the  p r i o r i t y  of mortgages f o r  f u t u r e  
advances aga ins t  subsequent encumbrances in te rvening  
before  such advances a r e  a c t u a l l y  made, un less  t h e  
mortgagee is  under a  cont rac tua l  duty t o  make such 
advances within a  l i m i t  s t a t e d  i n  t h e  mortgage. 



The R e t a i l  I n s t a l l m e n t  S a l e s  A c t  o f  1961 i n t r o -  
duced a  f u r t h e r  l i m i t a t i o n  b y  l i m i t i n g  l i e n s  on a f t e r -  
a c q u i r e d  goods a s  t h e  s e c u r i t y  f o r  t h e  p r i c e  t o  
a c c e s s o r i e s ,  s p e c i a l  o r  a u x i l i a r y  equipment used  i n  
connec t ion  wi th ,  o r  i n  s u b s t i t u t i o n ,  i n  whole .or  i n  
p a r t ,  f o r ,  any o f  t h e  goods s o l d .  

A s  a  r e s u l t  t h e  Code d e p a r t s  from t h e  e x i s t i n g  
s i t u a t i o n  i n  t h e  fo l lowing r e s p e c t s :  

(1) Under t h e  Code s e c u r i t y  i n t e r e s t s  f o r  f u t u r e  
advances p r e v a i l  o v e r  subsequent  s e c u r i t y  
' I n t e r e s t s  ( e x c e p t i n g  purchase  money s e c u r i t y  
i n t e r e s t s  under s t a t e d  c o n d i t i o n s ,  s e e  
s e c t i o n  9-312), r e g a r d l e s s  of  a  commitment 
o r  s t a t e d  maximum, w h i l e  under  e x i s t i n g  law 
t h e y  p r e v a i l  o n l y  t o  t h e  e x t e n t  t h a t  t h e r e  i s  
a  c o n t r a c t u a l  d u t y  and a  s t a t e d  maximum i n  t h e  
mortgage. 

(2)  Under t h e  Code t h e  c r e a t i o n  of  s e c u r i t y  
i n t e r e s t s  i n  f u t u r e  c r o p s  i s  s u b j e c t  t o  
impor tan t  l i m i t a t i o n s  n o t  con ta ined  i n  t h e  
e x i s t i n g  law. 

(3) The Code adds r e s t r i c t i o n s  on t h e  s u b j e c t i o n  
o f  a f t e r - a c q u i r e d  consumer goods t o  s e c u r i t y  
i n t e r e s t s ,  even where such s u b j e c t i o n  is  n o t  
p a r t  o f  an i n s t a l l m e n t  r e t a i l  s a l e s  c o n t r a c t .  

U.C.C. Sec .  9-205. Exp lana to ry  Notes.  

S e c t i o n  9-205 s p e c i f i e s  t h a t  l i b e r t y  g r a n t e d  t h e  
d e b t o r  t o  u s e ,  commingle o r  d i s p o s e  of  a l l  o r  p a r t  of  
t h e  c o l l a t e r a l  ( inc lud ing  r e t u r n e d  o r  r e p o s s e s s e d  
goods o r  t o  c o l l e c t  o r  compromise accoun t s  does  n o t  
r e n d e r  a  s e c u r i t y  i n t e r e s t  i n v a l i d  o r  a  f r a u d u l e n t  
conveyance, even where t h e  d e b t o r  i s  n o t  r e q u i r e d  t o  
accoun t  f o r  t h e  proceeds  o r  t o  r e p l a c e  t h e  c o l l a t e r a l .  
The Last s e n t e n c e  of t h e  s e c t i o n  makes it c l e a r  t h a t  
t h e  r u l e  s t a t e d  does  n o t  r e l a x  t h e  r equ i rements  of  
p o s s e s s i o n  where t h e  p e r f e c t i o n  o f  a  s e c u r i t y  i n t e r e s t  
depends the reon .  

Hawaii Law. 

S e c t i o n  9-205 h a s  t h e  purpose  of a b o l i s h i n g  t h e  
r u l e  of  Benedic t  V.  R a t s ,  268 U. S.  353  (1925) i n  
j u r i s d i c t i o n s  l i k e  New Yor'R, where r e s e r v a t i o n  of  



dominion by an assignor over the chose-in-action 
assigned was held to render the assignment fraudulent 
against creditors. 

Apparently Hawaii does not follow the rule of 
Benedict v. Ratner, especially in view of the broad 
recognition of liens on rotating stock-in-trade. Hence 
no change in the existing law is apparent. 

U.C.C. Sec. 9-206. Explanatory Notes. 

subsection 9-20611) validates clauses whereby a 
buyer, except a buyer of consumer goods, agrees that 
he will not assert against an assignee any claims or 
defenses which he may have against the seller. The 
binding force of such waiver is restricted to assignees 
who have taken the assignment for value and without 
knowledge of a claim or defense and does not cover 
defenses which are not cut off by a negotiable 
instrument. 

A waiver of the above mentioned type is implied 
if the buyer executes a negotiable instrument in 
connection with a security agreement. 

Subsection 9-206(2) makes it clear that sales 
with the retention of a purchase money security 
interest by the seller are governed by Article 2, 
including any disclaimer, limitation or modification 
of the seller's warranties. 

Hawaii Law. 

Rev. Laws Hawaii 201A-17 

Subsection 9-206(1) provides specifically that 
the prohibition of the Retail Installment Sales Act, 
against waivers of claims or defensesTarising put of 
retail installment sales would remain unaffected by 
the adoption of the Code. 

U.C.C. Sec. 9-207. Explanatory Notes. 

Section 9-207 codifies the duties and rights of 
the secured party prior to default by the debtor 
when the collateral is in the secured party's 
possession. The rules stated are in agreement with 
the common law precedents mainly as developed for the 
iaw of pledges. 



subsect ion 9-207(3) renders  it c l e a r  t h a t  v io la -  
t i o n  by t h e  secured p a r t y  of h i s  du ty  of ca re  i n  t he  
custody and preserva t ion  of t h e  c o l l a t e r a l  i n  h i s  
possession does not  e n t a i l  a  f o r f e i t u r e  of h i s  
secured i n t e r e s t  b u t  merely l i a b i l i t y  i n  damages. 

Subsection 9-207(4) p re sc r ibes  t he  condi t ions  
under, and the  e x t e n t  t o ,  which t h e  secured p a r t y  
may use t h e  c o l l a t e r a l .  Except . in  t h e  ca se  of 
consumer goods, t h e  p a r t i e s  may r egu la t e  t h e  mat ter  
i n  t h e  s e c u r i t y  agreement. 

U.C.C.  Sec. 9-208. Explanatory Notes. 

Sect ion 9-208 provides a  procedure by which a  
debtor  may ob ta in  from t h e  secured pa r ty  a statement 
of t h e  avount of unpaid indebtedness as  of a  s p e c i f i e d  
da t e  and, under c e r t a i n  cond i t i ons ,  of t h e  c o l l a t e r a l  
covering t h e  indebtedness.  A procedure of t h i s  type 
i s  needed i n  order  t o  enabie t h e  debtor  t o  supply 
i n t e r e s t e d  t h i r d  p a r t i e s ,  such as  c r e d i t o r s  o r  
prospect ive purchasers with r e l i a b l e  information 
regarding t h e  scope of outs tanding s e c u r i t y  i n t e r e s t s .  
The s e c t i o n  i s  l a r g e l y  se l f -explana tory .  

PART 3 
R IGHTS OF THIRD PARTIES; PERFECTED AND 

UNPERFECTED SECURITY INTERESTS; 
RULES O F  PRIORITY 

U.C.C. Sec. 9-301. Explanatory Notes. 

Sec t ion  9-301 r egu la t e s  t h e  s t a t u s  of s e c u r i t y  
i n t e r e s t s  t h a t  have at tached but  a r e  not pe r f ec t ed .  
While suck s e c u r i t y  i n t e r e s t s  a r e  -3alid and enforce- 
able  aga ins t  t he  debtor  and t h i r d  p a r t i e s  ( sec t ion  
9-201) they  may be subordinate  t o  t h e  r i g h t s  of 
t h i r d  p a r t i e s  i n  c e r t a i n  cases  and under c e r t a i n  
condi t ions .  At tent ion is  c a l l e d  again t o  t he  f a c t  
t h a t  A r t i c l e  9  app l i e s  only t o  consensual s e c u r i t y  
i n t e r e s t s  ( s ec t ion  9-102(2)) b u t  t h a t  t h e  term 
" secu r i ty  i n t e r e s t "  includes  the ass imi la ted  i n t e r e s t  
of a  buyer of accounts ,  c h a t t e l  paper and con t r ac t  
r i g h t s  t o  t he  e x t e n t  t h a t  it i s  sublec t  t o  A r t i c l e  9 
( s ec t ions  1-201 ( 3 7 )  , 9-102 (1) (b) and 9-104 ( f )  j . 



S e c t i o n  9-301 d i f f e r e n t i a t e s  between d i f f e r e n t  t y p e s  
of  c o l l a t e r a l  and c o n t a i n s  a  s p e c i a l  r u l e  w i t h  r e s p e c t  
t o  p u r c h a s e  money s e c u r i t y  i n t e r e s t s  ( s u b s e c t i o n  ( 2 ) ) .  

Subsec t ion  9 - 3 0 l ( l )  s u b o r d i n a t e s  non-perfec ted  
s e c u r i t y  i n t e r e s t s :  

(1) I n  a l l  t y p e s  of  c o l l a t e r a l  t o  t h e  r i g h t s  of 
pe r sons  who would have  p r i o r i t y  even i f  t h e  
s e c u r i t y  i n t e r e s t  w e r e  p e r f e c t e d ;  

( 2 )  I n  a l l  t y p e s  of  c o l l a t e r a l  t o  t h e  r i g h t s  of 
c r e d i t o r s  who have o b t a i n e d  l i e n s  by j u d i c i a l  
p r o c e s s  bona f i d e  p r i o r  t o  t h e  p e r f e c t i o n  
o f  t h e  s e c u r i t y  i n t e r e s t s  and of  c e r t a i n  
a s s i m i l a t e d  p a r t i e s  ; 

(3)  I n  goods,  i n s t r u m e n t s ,  documents and c h a t t e l  
paper  t o  t h e  r i g h t s  o f  t r a n s f e r e e s  i n  bu lk  
and o t h e r  b u y e r s  n o t  i n  t h e  o r d i n a r y  c o u r s e  
o f  b u s i n e s s  t o  t h e  e x t e n t  t h a t  t h e y  g i v e  
v a l u e  and r e c e i v e  d e l i v e r y  of t h e  c o l l a t e r a l  
wi thou t  knowledge o f  t h e  s e c u r i t y  i n t e r e s t  
and b e f o r e  it i s  p e r f e c t e d ;  

(4)  I n  accoun t s ,  c o n t r a c t  r i g h t s  and g e n e r a l  
i n t a n g i b l e s  t o  t h e  r i g h t s  o f  a  t r a n s f e r e e  
t o  t h e  e x t e n t  t h a t  h e  g i v e s  v a l u e  w i t h o u t  
knowledge of  t h e  s e c u r i t y  i n t e r e s t  and. 
b e f o r e  it is p e r f e c t e d .  

Subsec t ion  ( 2 )  accords  p r i o r i t y  t o  t h e  h o l d e r  
of a  purchase  money s e c u r i t y  i n t e r e s t  who h a s  f i l e d  
a f i n a n c i n g  s t a t ement  p r i o r  t o ,  o r  w i t h i n  t e n  days  
a f t e r ,  t h e  c o l l a t e r a l  i s  r e c e i v e d  b y  t h e  d e b t o r  
over  t h e  r i g h t s  of  a  t r a n s f e r e e  i n  b u l k  o r  a  l i e n  
c r e d i t o r  which a r i s e  i n  t h e  p e r i o d  between t h e  a t t a c h -  
ment o f  t h e  s e c u r i t y  i n t e r e s t  and t h e  f i l i n g .  

Subsec t ion  (3)  a s s i m i l a t e s  a s s i g n e e s  f o r  t h e  
b e n e f i t  of  c r e d i t o r s ,  r e c e i v e r s  i n  e q u i t y ,  and 
t r u s t e e s  i n  bankruptcy  t o  l i e n  c r e d i t o r s  "armed wi th  
p r o c e s s " .  Such p e r s o n s  a r e  deered t o  be bona f i d e ,  
r e g a r d l e s s  of p e r s o n a l  knowledge, a s  long a s  a t  l e a s t  
one c r e d i t o r  r e p r e s e n t e d  was w i t h o u t  knowledge of  
t h e  s e c u r i t y  i n t e r e s t .  The i n c l u s i o n  of  t h e  t r u s t e e  
i n  bankruptcy  i s  s u b j e c t  t o  t h e  o v e r r i d i n g  r e g u l a t i o n  
by t h e  Bankruptcy Act and p robab ly  i n e f f e c t i v e ,  s i n c e  
t h e  Bankruptcy Act d e c l a r e s  knowledge of a l l  a c t u a l l y  
e x i s t i n g  c r e d i t o r s  t o  b e  i r m a t e r i a i  (Bankruptcy A c t ,  
S e c t i o n  7 0 c ) .  



U.C.C.  Sec. 9-302. Explanatory Notes. 

I n  most types  of c o l l a t e r a l  s e c u r i t y ,  i n t e r e s t s  
may be pe r fec t ed  by one of two a l t e r n a t i v e  m.odes: 
t ak ing  possession o r  f i l i n g  a  f inancing s ta tement .  
With r e spec t  t o  a  few types  of personal  property,  
on ly  one o r  t h e  o ther  method i s  appropr ia te .  I n  t h e  
case  of instruments ,  t ak ing  possession is t h e  only 
e f f e c t i v e  method of p e r f e c t i o n  ( sec t ion  9-304). 
Vice versa  i n  t h e  case  of accounts ,  con t r ac t  r i g h t s  
and genera l  i n t a n g i b l e s  t h e  r i g h t s  of a  t r ans fe ree  
can be pe r fec t ed  only by f i l i n g ,  except where no 
s p e c i a l  pe r f ec t ion  i s  needed i n  view of t h e  casual  
o r  i s o l a t e d  cha rac t e r  of t h e  t r a n s f e r ,  

P a r t  3  of A r t i c l e  9 i s  not  couched i n  terms of 
two p r i n c i p a l  a l t e r n a t i v e s  f o r  t h e  method of perfec-  
t i o n .  Rather,  f i l i n g  i s  dec la red  t o  be the  b a s i c  
method of pe r fec t ion  s u b j e c t  t o  a  catalogue of 
except ions,  one of which i s  p resen t  when the  s e c u r i t y  
i n t e r e s t  i s  pe r f ec t ed  by t h e  secured p a r t y  taking 
possess ion  of enumerated types of c o l l a t e r a l .  

subsect ion (1) r e q u i r e s  f i l i n g  t o  p e r f e c t  all 
s e c u r i t y  i n t e r e s t s  except i n  s i x  types of cases :  

(11 Secur i ty  interests i n  c o l l a t e r a l  of t h e  kind 
spec i f ied  i n  s e c t i o n  9-305 which t h e  secured 
p a r t y  has taken possess ion;  

( 2 )  Secu r i ty  i n t e r e s t s  which a r e  temporar i ly  
per fec ted  f o r  a  l imi t ed  per iod under spec ia l  
r u l e s  appl icable  t o  instruments  and documents 
( sec t ion  9-304) o r  t o  proceeds ( sec t ion  9- 
306) ; 

( 3 )  Purchase money s e c u r i t y  i n t e r e s t s  i n  farm 
equipment o the r  than f i x t u r e s  o r  motor 
vehic les  sub jec t  t o  l i cens ing ,  i f  t h e  p r i c e  
of t h e  farm equiprfent i s  $2,500 or l e s s ;  

(4)  Purchase money s e c u r i t y  i n t e r e s t s  ir: consumer 
goods, again with t h e  exception of motor 
veh ic l e s  sub jec t  t o  l i cens ing  and f i x t u r e s ;  

( 5 )  Assignments of accounts or c o n t r a c t  r i g h t s  
which alone or i n  conjunction with o t h e r  
assignments t o  t h e  same assignee t r a n s f e r  a 
s i g n i f i c a n t  po r t ion  of t h e  a s s i g n o r ' s  
outstanding accounts or con t r ac t  r i g h t s ;  



(6) S e c u r i t y  i n t e r e s t s  a r i s i n g  under t h e  A r t i c l e s  
on s a l e s  o r  bank d e p o s i t s  and c o l l e c t i o n s .  

Subsection (3) s p e c i f i e s  t h a t  assignments of 
pe r f ec t ed  s e c u r i t y  i n t e r e s t s  remain pe r f ec t ed  without  
f u r t h e r  f i l i n g  aga ins t  c r e d i t o r s  of and t r a n s f e r e e s  
from t h e  o r i g i n a l  deb tor .  F i l i n g  may b e  needed t o  
p r o t e c t  t h e  ass ignee a g a i n s t  c r e d i t o r s  of and purchasers  
from t h e  ass ignor .  

The f i l i n g  requirements a r e  i napp l i cab le  t o  
s e c u r i t y  i n t e r e s t  which a r e  s u b j e c t  t o  a  f e d e r a l  
recording o r  f i l i n g  system and t o  s e c u r i t y  i n t e r e s t s  
i n  motor veh ic l e s  i f  t h e  l o c a l  law r e q u i r e s  i n d i c a t i o n  
of such i n t e r e s t s  on a  c e r t i f i c a t e  of  t i t l e .  To t h a t  
e x t e n t  t h e  e x i s t i n g  p rov i s ions  remain i n  fo rce  and must 
be observed, i n  order  t o  g ive  t h e  s e c u r i t y  i n t e r e s t  
pe r f ec t ed  s t a t u s .  Since Hawaii has  such a  s t a t u t e  
p e r t a i n i n g  t o  motor v e h i c l e s ,  it i s  recommended t o  
d e l e t e  t h e  words "or  f o r  a  motor veh ic l e  requi red  t o  
be l i censed"  i n  subsec t ion  (1) (c )  and (d)  , and t o  
rephrase subsect ion (3) a s  fol lows : 

"(3)  The f i l i n g  p r o v i s i o n s - o f  t h i s  A r t i c l e  do not  
apply t o  a  s e c u r i t y  i n t e r e s t  i n  (B) ip rope r ty  
subjec t  t o  a  s t a t u t e  of t he  United S t a t e s ,  e t c .  
and (b) motor veh ic l e s  s u b j e c t  t o  chapter  196." 

U.C.C. Sec. 9-303. Explanatory Notes. 

Sec t ion  9-303 r e g u l a t e s  t h e  commencement and t h e  
du ra t ion  of t he  p e r f e c t i o n  of s e c u r i t y  i n t e r e s t s .  I f  
t h e  s t e p s  necessary f o r  p e r f e c t i o n  have been taken 
p r i o r  t o  t h e  attachment of t h e  s e c u r i t y  i n t e r e s t ,  
p e r f e c t i o n  coincides  with  attachment.  o therwise ,  
pe r f ec t ion  d a t e s  from t h e  t ime t h a t  a l l  necessary 
s t e p s  a r e  completed. 

If a  s e c u r i t y  i n t e r e s t  i s  o r i g i n a l l y  pe r f ec t ed  
i n  one way and subsequently i n  some o the r  way without  
an intermediate  i n t e r v a l  when it was unpe r fec t ed ,  t h e  
s e c u r i t y  i n t e r e s t  i s  cont inuously pe r f ec t ed  and r e -  
mains per fec ted  u n t i l  t h e  e f f e c t s  of both methods have 
lapsed.  



U.C.C. Sec. 9-304. Explanatory Notes. 

Sect ion 9-304 d e a l s  with t h e  p e r f e c t i o n  of 
s e c u r i t y  i n t e r e s t s  i n  instruments ,  documents and goods 
covered by documents. The code d i f f e r e n t i a t e s  t h e  
appl icable  r u l e s  according t o  whether t h e  document 
covering t h e  goods i s  negot iab le  o r  nonnegotiable.  

Subsection (1) presc r ibes  t h a t  s e c u r i t y  i n t e r e s t s  
i n  instruments a s  dpfined i n  s e c t i o n  9-105(g) ,  o t h e r  
than instruments which c o n s t i t u t e  p a r t  of c h a t t e l  
paper,  can be per fec ted  only by t h e  secured p a r t y  
taking possession,  except i n  t h e  cases  where subsec- 
t i o n s  (4) and ( 5 )  provide f o r  "temporary pe r fec t ion"  
without t h i s  s t e p .  Secur i ty  i n t e r e s t s  i n  c h a t t e l  paper 
o r  negot iable  documents may be per fec ted  by f i l i n g  o r  
taking possession ( sec t ions  9-304 (1) and 9-305) . 

Subsection (2) provides t h a t  s e c u r i t y  i n t e r e s t s  
i n  goods which a r e  covered by a negot iab le  document, 
as  long as  they a r e  i n  t h e  possession of t h e  i s s u e r  
of such documents, a r e  pe r fec t ed  by pe r fec t ing  a 
s e c u r i t y  i n t e r e s t  i n  t h e  document. Any s e c u r i t y  
i n t e r e s t  i n  t h e  goods which i s  pe r fec t ed  d i r e c t l y  
during t h a t  per iod a r e  subordinate  t o  t h e  s e c u r i t y  
i n t e r e s t s  per fec ted  i n  t h e  documents. 

Subsection (3) t akes  a d i f f e r e n t  approach with 
respec t  t o  goods covered by a nonnegotiable document 
o r  no t  covered by any document while  i n  t h e  possession 
i n  t h e  b a i l e e .  Secur i ty  i n t e r e s t s  i n  such goods may 
he per fec ted  i n  t h r e e  d i f f e r e n t  ways: (1) f i l i n g  a 
finbncing s ta tement ,  (2) issuance of  the  document i n  
the  secured p a r t y ' s  name, or ( 3 )  n o t i f i c a t i o n  t o  t h e  
b a i l e e  of t h e  secured p a r t y ' s  i n t e r e s t .  

Subsections (4) and ( 5 j  provide f o r  "temporary 
per fec t ion"  during a twenty-one day per iod i n  two 
spec ia l  cases :  

(1). A s e c u r i t y  i n t e r e s t  i n  instruments  and 
negot iable  documents i s  per fec ted  f o r  twenty- 
one days from t h e  d a t e  of attachment t o  the  
ex ten t  t h a t  it a r i s e s  fo r  new value given 
under a writ_ten s e c u r i t y  agreement, although 
t h e r e  is  no f i l i n g ,  and t h e  instrument  o r  
negot iable  document i s  i n  t h e  d e b t o r ' s  
possession.  

( 2 )  A per fec ted  s e c u r i t y  i n t e r e s t  i n  instruments ,  
negot iable  documents, o r  goods not  covered 



by a  negot iable  document i n  the  possession 
of a  b a i l e e  remains pe r fec t ed  f o r  twenty-one 
days i f  t h e  secured p a r t y  r e l e a s e s  the goods 
o r  documents t o  the  debtor f o r  t h e  purpose 
of f a c i l i t a t i n g  t h e i r  s a l e  o r  exchange o r  
hands t h e  instruments over t o  him fo r  t h e  
purposes of s a l e ,  exchange, co l l ec t ion  o r  
taking s t e p s  necessary f o r  t h e i r  p reserva t ion .  
The reason fo r  t h i s  exception i s  t o  prevent 
an unnecessary c l u t t e r i n g  up of t h e  records.  

After the  exp i r a t ion  of t h e  twenty-one day per iod ,  
i n  both cases ,  pe r f ec t ion  depends on compliance with 
the  appl icable  r u l e s .  

u.c.c. Sec. 9-305. Explanatory Notes. 

Secur i ty  i n t e r e s t s  i n  c h a t t e l s  and i n  choses i n  
ac t ion  t h a t  a re  " r e i f i e d "  by incorpora t ion  i n  a  paper,  
i . e . ,  i n  a l l  types of c o l l a t e r a l  except a t c o m t s ,  
cont rac t  r i g h t s  and general  i n t a n g i b l e s ,  may be 
per fec ted  by t he  secured p a r t y  taking possession there-  
o f .  I f  such c o l l a t e r a l ,  except goods covered by a  
negot iable  document, a r e  held by a  b a i l e e ,  n o t i f i c a t i o n  
t o  t h e  b a i l e e  of t h e  secured p a r t y ' s  i n t e r e s t  i s  
equivalent  t o  t h e  l a t t e r ' s  taking possession.  

The pe r fec t ion  d a t e s  from the  t ime possession is  
taken without r e l a t i o n  back and continues only s o  long 
a s  possession i s  re ta ined  save fo r  t h e  except ional  
cases  of "temporary pe r fec t ion"  spec i f i ed  i n  sec t ion  
9-304 (4) and ( 5 )  . 

The l a s t  sentence con ta ins  a  t ru i sm:  before  o r  
a f t e r  possession by the secured p a r t y ,  t h e  s e c u r i t y  
i n t e r e s t  may be per fec ted  by o ther  a v a i l a b l e  methods. 

U.C.C. Sec. 9-306. Explanatory Notes. 

Sect ion 9-306 extends t h e  s e c u r i t y  i n t e r e s t  on 
c o l l a t e r a l  t o  i t s  proceeds and r egu la t e s  t h e  r e l a t i v e  
p r i o r i t i e s  between the secured p a r t y  and o the r  persons 
claiming r i g h t s  t o  such proceeds. Subsection (1) 
def ines  proceeds; subsect ion ( 2 )  s t a t e s  t h e  b a s i c  r u l e  
of the  extension t o  proceeds; subsect ion ( 3 )  dea l s  
with the  aspect  of pe r f ec t ion ;  subsect ion (4) r egu la t e s  
t h e  e f f e c t  of insolvency proceedings; and subsect ion 
( 5 )  deals  with t h e  r e l a t i v e  r i g h t s  i n  proceeds con- 
s i s t i n g  of accounts o r  c h a t t e l  paper i n  case  goods a r e  
re turned o r  repossessed. 



Subsection 9-306(1) de f ines  proceeds a s  whatever 
i s  received when c o l l a t e r a l  o r  proceeds i s  disposed 
o f ,  including the accounts a r i s i n g  from such d ispos i -  
t i o n .  Money, checks, e t c . ,  a r e  "cash proceeds",  a l l  
o ther  proceeds a r e  "non-cash proceeds".  

Subsection 9-306(2) conta ins  t h e  b a s i c  r u l e  t o  
t h e  e f f e c t  t h a t ,  except where t h e  Code accords pro- 
t e c t i o n  t o  bona f i d e  purchasers ,  a s e c u r i t y  i n t e r e s t  
i n  c o l l a t e r a l  remains unaffected by an unauthorized 
d i spos i t i on  thereof  by t h e  debtor  and, i n  add i t ion  and 
i n  any case ,  extends t o  and "cont inues"  i n  any i d e n t i -  
f i a b l e  proceeds,  including c o l l e c t i o n s  received by the  
debtor .  

Subsection 9-306(3) provides  t h a t  a pe r f ec t ed  
s e c u r i t y  i n t e r e s t  i n  t h e  c o l l a t e r a l  continues as  
per fec ted  s e c u r i t y  i n t e r e s t s  f o r  t e n  days and there-  
a f t e r  ceases t o  be per fec ted ,  un le s s  e i t h e r  t h e  
f inancing statement covering t h e  o r i g i n a l  included 
proceeds o r  t h e  s e c u r i t y  i n t e r e s t  i n  the proceeds i s  
per fec ted  a s  such p r i o r  t o  t h e  exp i r a t ion  of t h e  ten- 
day per iod.  

Subsection 9-306(4) s t a t e s  s p e c i a l  r u l e s  f o r  t h e  
case of insolvency f o r  t h e  purpose of  safeguarding 
t h e  p r i o r i t y  of t h e  secured p a r t y  over t h e  general  
c r e d i t o r s  : 

(1) Subsection (41, subdiv is ion  (a) t o  ( c )  spec i fy  
t h a t  a p a r t y  with a pe r fec t ed  s e c u r i t y  i n  
proceeds r e t a i n s  the  same, i f  t h e  proceeds 
c o n s i s t  o f  i d e n t i f i a b l e  non-cash proceeds o r  
i d e n t i f i a b l e  cash proceeds which were not  
deposi ted i n  a bank account and remained 
uncommingled with o the r  money p r i o r  t o  t h e  
insolvency proceedings. 

( 2 )  Subsection (41, subdivis ion (d) cont inues a 
per fec ted  s e c u r i t y  i n t e r e s t  i n  cash and bank 
accounts of t h e  debtor ,  i f  o ther  cash proceeds 
have been commingled o r  deposited i n  a bank 
account, i n  an amount equal t o  t h e  amount of 
the  cash proceeds received and cornmingled or 
deposi ted within t h e i t e n  days preceding the  
i n s t i t u t i o n  of t h e  insolvency proceedings 
l e s s  the  amount of cash proceeds received and 
paid over t o  t h e  secured p a r t y  during t h a t  
per iod .  Such s e c u r i t y  i n t e r e s t ,  i n  add i t ion ,  
i s  subjec t  t o  any r i g h t  of s e t o f f .  Note t h a t  
subsect ion (4) (dl i s  d r a f t e d  i n  terms of a 



perfec ted  s e c u r i t y  i n t e r e s t  i n  order  t o  over- 
come t h e  unfavorable r e s u l t s  of t h e  decis ion 
is  In Crosstown Motors, I n c . ,  272 F 2d 
224 ( 7  Cor. 1959), reached under t h e  d i f f e r e n t  
language of s e c t i o n  10 of t h e  Uniform Trust  
Receipts Act which served a s  model f o r  the  
proceeds sec t ion  of t h e  code. 

Subsection 9-306(5) r egu la t e s  t h e  r e l a t i v e  p r i o r i -  
t i e s  between a  t r a n s f e r e e  of accounts and c h a t t e l  paper,  
c o n s t i t u t i n g  proceeds of c o l l a t e r a l  sub jec t  t o  a 
s e c u r i t y  i n t e r e s t ,  and t h e  holder  of such i n t e r e s t  i n  
case t h e  goods sold a r e  re turned o r  repossessed: 

(1) An o r i g i n a l  s e c u r i t y  i n t e r e s t  r e a t t a c h e s  t o  
t h e  goods i f  t h e  indebtedness of t h e  s e l l e r  
secured thereby i s  s t i l l  unpaid. I f  t h e  
s e c u r i t y  i n t e r e s t  was o r i g i n a l l y  pe r fec t ed  
by f i l i n g  and such f i l i n g  is  s t i l l  e f f e c t i v e  
t h e  rea t taching  s e c u r i t y  i n t e r e s t  continues 
with per fec ted  s t a t u s  without f u r t h e r  s t e p s  
t o  be taken. I f  the  s e c u r i t y  i n t e r e s t  was 
per fec ted  i n  any o the r  manner and remained 
per fec ted  when t h e  goods were so ld ,  it con- 
t i n u e s  a s  per fec ted  s e c u r i t y  i n t e r e s t  upon 
r ea t t ach ing  only  i f  t h e  secured p a r t y  t akes  
possession of t h e  returned o r  repossessed 
goods o r  f i l e s .  

( 2 )  An unpaid t r a n s f e r e e  of t h e  account o r  c h a t t e l  
paper l ikewise has  a  s e c u r i t y  i n t e r e s t  i n  the  
goods. But t h e  s e c u r i t y  i n t e r e s t  of a  t rans-  
f e r e e  of an account i s  i n f e r i o r  t o  the  o r i g i n a l  
s e c u r i t y  i n t e r e s t  and t h a t  of a t r a n s f e r e e  of 
c h a t t e l  paper is  l ikewise subordinate  unless  
t h e  t r ans fe ree  was e n t i t l e d  t o  p r i o r i t y  under 
s p e c i a l  r u l e s  giving p r i o r i t y  t o  purchasers 
of c h a t t e l  paper claimed a s  proceeds 
( sec t ion  9-308, infra). I n  any case  t h e  
s e c u r i t y  i n t e r e s t  i n  re turned  o r  repossessed 
goods of a  t r ans fe ree  of t h e  account o r  
c h a t t e l  paper must be per fec ted  f o r  protec- 
t i o n  aga ins t  c r e d i t o r s  of t h e  s e l l e r  o r  
purchasers of t h e  returned o r  repossessed 
goods. 



U.C.C. Sec. 9-307. Explanatory Notes. 

Sec t ions  9-307, 9-308 and 9-309 spec i fy  cases  i n  
condi t ions  under which purchasers  of d i f f e r e n t  ca te -  
g o r i e s  of c o l l a t e r a l  may p r e v a i l  over per fec ted  and, 
a po r t ion  o f ,  unperfected s e c u r i t y  i n t e r e s t s  t he re in .  
Sec t ion  9-307 dea ls  with goods, s ec t ion  9-308 with 
c h a t t e l  paper and nonnegotiable instruments ,  and 
s e c t i o n  9-309 with negot iable  instruments ,  negot iab le  
documents of t i t l e  and secu r i tLes .  

Subsection 9-307(1) d e a l s  p r imar i ly  with inventory 
and subsect ion 9-307(2) with consumer goods and c e r t a i n  
farm equipment. 

Subsection 9-307(1) provides  t h a t  a buyer who, i n  
good f a i t h  and without knowledge t h a t  the  s a l e  t o  him 
i s  i n  v i o l a t i o n  of a s e c u r i t y  i n t e r e s t  c rea ted  by t h e  
s e l l e r ,  purchases i n  ord inary  course from a person i n  
t h e  bus iness  of s e l l i n g  goods of  t h a t  kind t akes  f r e e  
and c l e a r  of such s e c u r i t y  i n t e r e s t  even though t h e  
s e c u r i t y  i n t e r e s t  i s  pe r fec t ed  and i t s  ex is tence  known 
t o  the  buyer. This r u l e  does not  apply t o  a buyer 
from a pawnbroker or of farm products  from a person 
engaged i n  farming opera t ions .  Thus, i f  a consumer 
buys some item of durable  consumer goods i n  a s t o r e  
knowing t h a t  the  inventory is  sub jec t  t o  a s e c u r i t y  
i n t e r e s t  of a bank bu t  without knowing t h a t  the  s t o r e  
has  no l i b e r t y  of s a l e ,  he acquires  t h e  i tem f r e e  and 
c l e a r .  

Subsection 9-307(2) provides  t h a t  a buyer of 
consumer goods and of farm equipment having an o r i g i n a l  
purchase p r i c e  of not  more than $2,500 t akes  f r e e  of a 
per fec ted  s e c u r i t y  i n t e r e s t  i f  he buys without knowledge 
of t h e  s e c u r i t y  i n t e r e s t ,  fo r  value and f o r  h i s  own 
personal ,  family o r  household purposes o r  h i s  own 
farming operat ion un le s s  p r i o r  t o  such purchase t h e  
secured pa r ty  has f i l e d  a f inancing statement covering 
such goods. Hence, i f  A buys a used t e l e v i s i o n  s e t  
from B without knowing t h a t  t h e  s e t  is sub jec t  t o  a 
purchase money s e c u r i t y  i n t e r e s t  of t h e  department 
s t o r e  from which B o r i g i n a l l y  procured t h e  s e t ,  A w i l l  
acquire  f r e e  and c l e a r  of the s t o r e ' s  i n t e r e s t ,  unless  
t h e  s t o r e  had f i l e d  a f inancing statement covering the  
s e t  although such f i l i n g  is  not necessary f o r  the  
pe r fec t ion  ( sec t ion  9-302 (1) (c) ) . 



U.C.C. Sec. 9-308. Explanatory Notes. 

Sec t ion  9-308 provides  t h a t  a  purchaser  ( a s  defined 
i n  s e c t i o n  1-201(32) and (33) )  of a  c h a t t e l  paper or a  
nonnegotiable instrument may under c e r t a i n  condi t ions 
o b t a i n  super ior  r i g h t s  d e s p i t e  t h e  ex i s t ence  of a  
pe r fec t ed  s e c u r i t y  i n t e r e s t ,  i f  the  p e r f e c t i o n  was 
otherwise than  by possession.  

Sec t ion  9-308 d i f f e r e n t i a t e s  two s i t u a t i o n s  of 
nonpossessory pe r fec t ed  s e c u r i t y  i n t e r e s t s  i n  c h a t t e l  
paper:  (1) If the  s e c u r i t y  i n t e r e s t  i n  c h a t t e l  paper 
i s  pe r fec t ed  by f i l i n g  ( s e c t i o n  9-304(1)) o r  under t h e  
r u l e s  of temporary pe r fec t ion  ( sec t ion  9-304(4) and 
( S ) ) ,  a  purchaser ob ta ins  p r i o r i t y  i f  he g ives  new 
va lue ,  t akes  possession of  t h e  c h a t t e l  paper i n  the  
ord inary  course of h i s  bus iness  and has  no knowledge 
of t h e  outstanding s e c u r i t y  i n t e r e s t .  ( 2 )  I f  t h e  
s e c u r i t y  i n t e r e s t  i n  c h a t t e l  paper i s  claimed merely 
a s  proceeds of an inventory s u b j e c t  t o  a  s e c u r i t y  
i n t e r e s t ,  a  purchaser g iv ing  new value and tak ing  
possession of it i n  the  ord inary  course of h i s  busi-  
ness  ob ta ins  p r i o r i t y ,  even though he knows of t h e  
inventory f i n a n c i e r ' s  s e c u r i t y  i n t e r e s t .  

A s e c u r i t y  i n t e r e s t  i n  a  nonnegotiable instrument 
which is per fec ted  without possession under t h e  r u l e s  
of temporary pe r fec t ion  ( s e c t i o n  9-304 (4) and ( 5 )  ) w i l l  
b e  postponed t o  a  purchaser who g ives  new va lue ,  t akes  
possession of it i n  the  ord inary  course of bus iness  and 
i s  without knowledge of t h e  outs tanding s e c u r i t y  
i n t e r e s t .  

U.C.C. Sec. 9-309. Explanatory Notes. 

Sec t ion  9-309 renders  it c l e a r  t h a t  negot ia t ion  
of negot iab le  paper (whether negot iab le  instruments ,  
negot iable  documents of t i t l e  o r  investrcent s e c u r i t i e s )  
t o  bona f i d e  purchasers c u t s  o f f  outs tanding per fec ted  
s e c u r i t y  i n t e r e s t s .  F i l i ng ,  although a  method of 
pe r fec t ion  f o r  s e c u r i t y  i n t e r ~ s t s  i n  documents, does 
not  impart cons t ruc t ive  no t i ce  t o  purchasers  thereof .  



U.C.C. Sec. 9-310. Explanatory Notes. 

Section 9-310 grants common law or statutory 
liens for services or materials furnished by a person 
in the ordinary course of his business with respect to 
goods over a perfected security interest therein unless 
the governing statute provides expressly otherwise. If 
the governing statute is silent, the Code supplies a 
rule of construction that the lien shall have priority. 

U.C.C. Sec. 9-311. Explanatory Notes. 

Section 9-311 provides that the debtor's rights 
in the collateral are alienable and subject to the 
reach of his creditors, any stipulation in the security 
agreement to the contrary not withstanding. 

U.C.C. Sec. 9-312. Explanatory Notes. 

Section 9-312 regulates some of the most funda- 
mental and most complex aspects of the new system 
introduced by Article 9. Although the heading reads 
"priorities among conflicting security interests in 
the same collateral", its range slightly exceeds that 
indicated by the heading. The 1958 version of this 
section is the product of two consecutive, rather 
radical. revisions of the orioinal 1952 form of the 

of construction, see Selected Priority Problems in 
Secured Financing Under the Uniform Commercial Code, 
cit. supra. 

Section 9-312 is divided into six subsections. 
Subsection (1) contains a catalogue of references to 
other sections of the Code embodying rules for deter- 
mining priorities between security interests and 
conflicting claims of interests, whether security 
interests or other interests, in the same property. 
The remaining subsections state general rules of 
priority among c o n f l i c t i n g ~ c u r i t y ~ i n t e r e s t s  in the 
same collateral. 



Subsection 9-312(2) gives a special security to 
a perfected new value security interest in crops based 
on a current crop production loan over an earlier 
perfected security interests in the crop securing 
obligations which fall due more than six months before 
the crops become growing crop. Knowledge of the prior 
security interests by the maker of the crop production 
loan has no adverse effect on his priority. 

subsections (3) and (4) establish a special reaime . . . . 
governing the priority between purchase money security 
interests (as defined in section 9-107) and conflicting 
security interests in the same collateral. The rules 
vary according to whether the collateral is inventory 
or property other than inventory. The rules prescribed 
in subsections (3) and (4) for the priority of purchase 
money security interests are not exclusive. In cases 
where such interests do not qualify for the special 
priority under these subsections they still may have 
priority over conflicting interests under the general 
priority rules stated in subsections (5) and ( 6 )  : 

In the case of inventory collateral, the 
priority of the purchase money security 
interest depends upon the fulfillment of two 
requirements: (a) the purchase money security 
interest must be perfected (usually by way 
of filing) at the time the debtor obtains 
possession of the collateral, and (b) the 
holder of the security interest must have 
given timely notification of his purchase 
money security interest or of his expectation 
of acquiring such interest to any other secured 
party whose security interest is known to the 
holder of the security interest or who prior 
to the filing by the holder of the security 
interest had filed a financing statement 
covering that inventory. The notification 
must be given prior to the receipt of posses- 
sion to the debtor. 

In the case of non-inventory collateral, the 
purchase money security interest has priority 
over a conflicting security interest if it 
is perfected at the time the debtor receives 
possession of the collateral or within ten 
days thereafter. In other words, in the case 
of non-inventory collateral, the Code dispenses 
with the notification requirement and provides 
for a ten days grace (relation back) period. 



Subsections ( 5 )  and (6) conta in  a h ie rarchy  of  
t h r e e  general  r u l e s  which apply t o  a l l  cases  of 
c o n f l i c t s  between s e c u r i t y  i n t e r e s t s  where t h e  spec ia l  
r u l e s  s t a t e d  i n  subsect ions (1) t o  (4) do not  con t ro l .  
These th ree  r u l e s  a r e :  (1) the  f i r s t - t o - f i l e  r u l e ,  
( 2 )  t h e  f i r s t - to -pe r fec t  r u l e ,  and (3) the  f i r s t - t o -  
a t t a c h  ru l e .  The f i r s t - t o - f i l e  r u l e  governs where 
both s e c u r i t y  i n t e r e s t s  a r e  per fec ted  by f i l i n g .  The 
d a t e  of attachment i n  such case is immaterial .  The 
f i r s t - to -pe r fec t  r u l e  app l i e s ,  un le s s  both s e c u r i t y  
i n t e r e s t s  a re  per fec ted  by f i l i n g .  The d a t e  of a t tach-  
ment again has  no e f f e c t  o r  relevancy. The f i r s t - t o -  
a t t a c h  r u l e  appl ies  so  long a s  n e i t h e r  of t h e  c o n f l i c t -  
i ng  s e c u r i t y  i n t e r e s t s  i s  per fec ted .  

Subsection (6) s p e c i f i e s  t h a t  f o r  the  purpose of 
applying the  hierarchy of t h e  t h r e e  general  r u l e s ,  t h e  
o r i g i n a l  method of pe r fec t ing  a cont inuously per fec ted  
s e c u r i t y  i n t e r e s t s  determines t h e  appl icable  r u l e .  I f  
f i l i n g  follows per fec t ion  by possession,  t h e  f i r s t - t o -  
p e r f e c t  r u l e  r a t h e r  than t h e  f i r s t - t o - f i l e  r u l e  governs 
and v i ce  versa .  

U.C.C. Sec. 9-313. Explanatory Notes. 

Section 9-313 governs the c o n f l i c t  between 
s e c u r i t y  i n t e r e s t s  i n  goods t h a t  have become f i x t u r e s  
c rea ted  under the provis ions  of A r t i c l e  9 and o ther  
i n t e r e s t s  i n  such f i x t u r e s  c rea t ed  under the  r u l e s  of  
l o c a l  r e a l  e s t a t e  law. The regime of  the  Code cons t i -  
t u t e s  i n  severa l  respec ts  an important departure  from 
t h e  t r a d i t i o n a l  approach and i t s  so lu t ion  has  been t h e  
ob iec t  of a somewhat c r i t i c a l  a p p r a i s a l ,  Coogan, 
s e c u r i t y  I n t e r e s t s  i n  Fixtur_eEs &der th~~~n~f~of: 
Commercial Co*, 7 . v .  . -. - L. . - Rev. 1319 (1962) .  

Sect ion 9-313'does n o t  apply t o  bui lding ma te r i a l s  
incorporated i n t o  a s t r u c t u r e  and leaves  it t o  app l i -  
cable  loca l  law t o  determine when goods become 
f ix tu re s .  F ina l ly ,  s e c t i o n  9-319 does not prevent 
c r ea t ion  of an encumbrance extending t o  f i x t u r e s  
pursuant t o  t h e  appl icable  loca l  land law. 

Sect ion 9-313 d i f f e r e n t i a t e s  between t h e  s t a t u s  
of s e c u r i t y  i n t e r e s t s  which a t t a c h  before  t h e  goods 
become f i x t u r e s  (pre-af f ixa t ion  s e c u r i t y  i n t e r e s t s )  
and s e c u r i t y  i n t e r e s t s  which a t t a c h  t o  goods a f t e r  such 
d a t e  (pos t -a f f ixa t ion  s e c u r i t y  interests) . :  



Pre-af f ixa t ion  s e c u r i t y  i n t e r e s t s  t ake  p r i o r i t y  
a s  t o  t he  goods over a l l  i n t e r e s t s  i n  t h e  r e a l  
e s t a t e ,  except over t h r e e  c a t e g o r i e s  of such 
i n t e r e s t s  enumerated i n  subsec t ion  (4 ) .  

pos t -a f f ixa t ion  s e c u r i t y  i n t e r e s t s  a r e  v a l i d  
aga ins t  a l l  i n t e r e s t s  i n  r e a l  e s t a t e  acquired 
subsequent t o  t h e i r  attachment except aga ins t  
t he  t h ree  ca t ego r i e s  l i s t e d  i n  subsec t ion  ( 4 ) .  
Pre-exis t ing i n t e r e s t s  i n  r e a l  e s t a t e  p r e v a i l  
except where t he  holder  of such pre-ex is t ing  
i n t e r e s t s  i n  r e a l  e s t a t e  as  consented i n  
wr i t i ng  t o  such s e c u r i t y  i n t e r e s t  o r  disclaim- 
ed an i n t e r e s t  i n  t h e  goods a s  f i x t u r e s .  

Subsequent purchasers for  value of any i n t e r e s t  
i n  t he  r e a l  e s t a t e ,  c r e d i t o r s  subsequently obtaining a  
l i e n  by j u d i c i a l  proceedings on t h e  r e a l  e s t a t e  and 
c r e d i t o r s  with a  pre-exis t ing encumbrance of  record on 
t h e  r e a l  e s t a t e  t o  t h e  ex t en t  t h a t  they  make subsequent 
advances are e n t i t l e d  t o  p r i o r i t y  i n  any case i f  t h e  
purchase i s  made, che l i e n  obtained o r  t h e  advance 
Trranged, without Knowledge of t h e  s e c u r i t y  i n t e r e s t  
and before  i t s  per fec t ion .  A purchaser  of t h e  r e a l  
e s t a t e  a t  a  foreclosuxe s a l e .  o the r  t han  an 
encuw,srancer purchasing a t  h i s  own fo rec losu re  s a l e ,  
i s  a  subsequent ~ u r c h a s e r  f o r  value.  

A secured p a r t y  having p r i o r i t y  over i n t e r e s t s  i n  
r e a l  e s t a t e  may, or1 d e f a u l t ,  sever  h i s  c o l l a t e r a l  from 
t h e  r e a l  e s t a t e  f o r  t h e  purpose of c o l l e c t i n g  out of 
t h e  c o l l a t e r a l .  Any encumbrancer o r  owner of t h e  r e a l  
e s t a t e  who is  not t h e  debtor  and has n o t  otherwise  
agreed t o  t he  removal i s  e n t i t l e d  t o  reimbursement f o r  
t h e  cos t  of r e p a i r  of any phys ica l  i n j u r y  b u t  not f o r  
any diminution i n  value of the  r e a l  e s t a t e  caused by 
t h e  absence of the  goods removed and t h e  need for  
replacement. A person e n t i t l e d  t o  reimbursement may 
i n s i s t  on adequate s e c u r i t y  f o r  t h e  reimbursement 
p r i o r  t o  t he  severance. 

U.C.C. Set. 9-314. Explanatory Notes. 

Sect ion 9-314 app l i e s  the  same p o l i c y  which is  
adopted i n  t h e  cast  of f i x t u r e s  t o  t h e  case of 
accessions,  i,e., g c d s  i n s t a l l e d  i n  o r  a f f ixed  t o  
o the r  goods without los ing  t h e i r  i d e n t i t y .  Components 
used i n  a  manufacturing process or  as  s t r u c t u r a l  p a r t s  
of a  machine a re  governed by sec t ion  9-315 (coxmingled 
o r  Processed Goods) . 



Preinstallation security interests take priority 
as to the goods installed over the claims of all persons 
to the whole, except for three categories of subsequent 
interests enumerated in subsection (3). Post-installa- 
tion security interests are valid against subsequent 
interests except the three categories enumerated in 
subsection (3) but invalid against prior interests in 
the whole, except those held by persons who have 
consented in writing to the security interest or 
disclaimed an interest in the goods as part of the 
whole. 

The three categories of subsequent interests 
enumerated in subsection (3) repeat, mutatis mutandis, 
the regulation given for the case of fixtures. The 
right of the secured party to remove the accessions 
in case of default for the purpose of collecting out 
of them is likewise parallel to that provided for in 
the case-of fixtures. 

U.C.C.  Sec. 9-315. Explanatory Notes. 

Section 9-315 governs the effect of subsequent 
comminglement or processing of goods which are subject 
to a perfected security interest. The section continues 
the pre-existing perfected security interest in the 
product or mass if either the goods lose their identity 
in the product or mass or a financing statement cover- 
ing the original goods cover, also the product. The 
latter case and the case of accessions are mutually 
exclusive. If this section results in the attachment 
to the product or mass of more than one security 
interest, they have equal rank and share in the ratio 
that the cost of the goods to which they originally 
attached bears to the cost of the total product or 
mass. 

U.C.C. Sec. 9-316. Explanatory Notes. 

Section 9-316 states the truism that a person 
entitled to priority, and only such person, may 
conclude subordination agreements. 



U . C  .C .  Sec. 9-317. Explanatory Notes. 

Sect ion 9-317 makes it c l e a r  t h a t  t h e  ex is tence  
of a  s e c u r i t y  i n t e r e s t  o r  au tho r i ty  given t o  t h e  
debtor t o  dispose of o r  use the  c o l l a t e r a l  does not 
c r e a t e  an agency r e l a t i o n  s o  a s  t o  render t h e  secured 
p a r t y  l i a b l e  fo r  t h e  d e b t o r ' s  a c t s  or omissions. 

U.C.C. Sec. 9-318. Explanatory Notes. 

Sect ion 9-318 r egu la t e s  the  e f f e c t s  of an assign- 
ment on the  r e l a t i v e  r i g h t s  of an account debtor  (h-, 
a  person obligated on an account,  c h a t t e l  paper ,  
c o n t r a c t  r i g h t  or genera l  in tangib le)  t h e  assiynor  and 
t h e  assignee.  The s e c t i o n  appl ies  t o  a l l  s a l e s  of 
accounts,  cont rac t  r i g h t s  o r  c h a t t e l  paper ( sec t ion  
9 - 1 0 2 ( l ) ( b ) ) ,  except the  cases  excluded by sec t ion  
9-104, regard less  of whether o r  not f i l i n g  i s  required 
f o r  per fec t ion  ( sec t ion  9-302 (1) ( e ) )  . 

Unless t h e  account debtor  has  made an enforceable  
agreement t o  t h e  cont ra ry  ( sec t ion  9-206), t h e  assignee 
t akes  sub jec t  t o  any defense and claim of t h e  debtor 
aga ins t  t h e  assignor a r i s i n g  from the  con t r ac t  and any 
o the r  defense o r  claim of t h e  debtor  aga ins t  t h e  
assignor  accruing before  t h e  debtor  rece ives  n o t i f i c a -  
t i o n  of t h e  assignment. The r u l e  is  i n  accord with 
s e t t l e d  p r inc ip l e s .  

Subsection ( 2 )  permits  the o r i g i n a l  p a r t i e s  t o  
make modifications of o r  s u b s t i t u t i o n s  f o r  t h e  con- 
t r a c t ,  provided they a r e  agreed upon i n  good f a i t h  and 
i n  accordance with reasonable commercial s tandards ,  a s  
long as  t h e  performance upon which t h e  r i g h t  t o  
payments i s  conditioned i s  not  completed. No consent 
of the assignee i s  requi red ,  bu t  he i s  e n t i t l e d  t o  the  
assigned payments a s  modified. The assignment may 
provide t h a t  such modif icat ion o r  s u b s t i t u t i o n  renders  
t h e  assignor  l i a b l e .  

Subsection (3) r egu la t e s  t h e  condi t ions  under 
which t h e  account debtor  may make payments t o  t h e  
assignor  with l i b e r a t i n g  e f f e c t  d e s p i t e  the  assignment. 
Such l i b e r a t i n g  e f f e c t  is c u t  o f f  a f t e r  the  debtor  has 
received n o t i f i c a t i o n  iden t i fy ing  t h e  r i g h t s  assigned 
and, i f  he so  reques ts ,  reasonable proof of t h e  
assignment. 



Subsection (5) outlaws anti-assignment clauses. 
It constitutes a break with traditional contract 
principles still recognized by the Restatement of 
Contracts, but, according to the draftsmen, is in 
conformity with recent decisional law and the views 
of the commercial world. 

PART 4 
FILING 

Prefatory Observations 

Part 4 regulates the formal and administrative 
aspects of filing. 

It must be kept in mind that filing is needed for 
perfection of a security interest except where: 

(1) A different mode of perfection is available 
and resorted to (sections 9-302(1) (a), 9-304 
(3) and 9-305) ; 

(2) A different method of perfection is the sole 
sanctioned method (section 9-304(1), second 
sentence) ; or 

(3) No special step is needed for perfection or 
temporary perfection (section 9-302 (1) (b) - 
(f)). 

It is important to bear in mind further that the 
filing provisions of Article 9 are inapplicable to 
security interests in property which either is subject 
to a federal statute which provides for national 
registration or filing of all security interests in 
such property, or governed by a local statute which 
requires indication on a certificate of title of such 
property (section 9-302(3) (b) ) . 

The State of Hawaii has two statutes of this type 
which must be considered: 

(1) Chapter 160, Revised Laws of Hawaii, relating 
to certificates of title to motor vehicles, 
and 



(2) Chapter 342, Revised Laws of Hawaii, r e l a t i n g  
t o  c e r t i f i c a t e s  of t i t l e  t o  r e g i s t e r e d  land. 

Ce r t a in ly  the  f i l i n g  provis ions  of A r t i c l e  9  do 
not  rep lace  o r  supersede s e c t i o n  160-10. Per fec t ion  
of a  s e c u r i t y  i n t e r e s t  i n  a  r e g i s t e r e d  motor veh ic l e  
(be it equipment o r  consumer goods) w i l l  depend on 
compliance with and be governed by t h e  provis ions  of 
t h a t  s ec t ion .  

On t h e  o the r  hand, t h e  poss ib l e  e f f e c t s  of  Ar t i c l e  
9 ,  e s p e c i a l l y  of s ec t ion  9-313 (dea l ing  with f i x t u r e s )  
on t h e  provis ions  governing voluntary and involuntary 
dea l ings  with r e g i s t e r e d  land (chapter  342, Revised 
Laws of Hawaii, e s p e c i a l l y  s e c t i o n s  342-50, 342r$1, 
342-52, 342-57, 342-59, 342-60, 342-61) need some 
f u r t h e r  d i scuss ion .  

It might be thought,  a t  f i r s t  b lush ,  t h a t  t h e  
f i l i n g  provis ions  of t h e  Code a r e  not  appl icable  a t  
a l l  t o  s e c u r i t y  i n t e r e s t s  i n  f l x t u r e s  a f f ixed  t o  
r e g i s t e r e d  land ,  t h e  c e r t i f i c a t e  of t i t l e  governed by 
chapter  342 being a  c e r t i f i c a t e  of  t i t l e  requi r ing  t h e  
i n d i c a t i o n  of a l l  s e c u r i t y  i n t e r e s t s  i n  proper ty  
covered thereby  wi th in  the meaning of s ec t ion  9-302(b), 
Al te rna t ive  A. But f u r t h e r  r e f l e c t i o n  shows t h a t  such 
an approach would lead t o  gaps and incongru i t i e s  and, 
most of a l l ,  would s t i l l  leave  open t h e  quest ion a s  t o  
how and when a  s e c u r i t y  i n t e r e s t  i n  r e g i s t e r e d  land 
f i x t u r e s  i s  per fec ted  wi th in  the  meaning of s e c t i o n  
9-313(4). Of course,  t h i s  problem a r i s e s  only upon 
t h e  assumption t h a t  s ec t ion  9-313(4) is  intended t o  
cover f i x t u r e s  even where t h e  p e r t i n e n t  land i s  
r e g i s t e r e d  land.  

Present  p r a c t i c e  i s  not  too h e l p f u l  f o r  t h e  
so lu t ion .  The r e g i s t r a r  of t h e  land c o u r t  ( s ec t ion  
342-7, Revised Laws of Hawaii), and t h e  a s s i s t a n t  
r e g i s t r a r  ( s ec t ion  342-9, Revised Laws of Hawaii) do 
not  accept s epa ra t e  mortgages on f i x t u r e s  a f f ixed  t o  
r e g i s t e r e d  land fo r  r e g i s t r a t i o n  i n  the  o f f i c e  of t h e  
a s s i s t a n t  r e g i s t r a r ,  bu t  r e f e r  such instruments fo r  
recording as  c h a t t e l  mortgage i n  the  bureau of 
conveyances. A mortgage of r e g i s t e r e d  land which 
express ly  covers  spec i f i ed  f i x t u r e s  w i l l  b e  accepted 
f o r  r e g i s t r a t i o n  i n  t h e  land c o u r t ,  o f f i c e  of t h e  
a s s i s t a n t  r e g i s t r a r ,  bu t  t h e  memorandum "of t h e  
purport  of the  mortgage deed" ( sec t ion  342-16, Revised 
Laws of Hawaii) w i l l  not  s p e c i f i c a l l y  l i s t  t h e  f i x t u r e s  
enumerated i n  t h e  mortgage. I f  t h e  p a r t i e s  wish, they 
may a l s o  record the mortgage a s  c h a t t e l  mortgage i n  
t h e  bureau of conveyances. 



It seems c l e a r  t h a t  t h e  adoption of  t h e  Code would 
r equ i r e  a  modif icat ion of  t h e  e x i s t i n g  p r a c t i c e .  I t  
i s  important t o  note  t h a t  Massachusetts, ,from which 
Commonwealth t h e  Hawaiian Land Registration Act was 
borrowed, adopted a  s t a t u t e  i n  1960 which modified t h e  
f i l i n g  provis ions of t h e  o f f i c i a l  t e x t  of t h e  Code of 
1958 and in se r t ed  a  s p e c i a l  s e c t i o n  r e l a t i n g  t o  f i l i n g s  
a s  t o  f i x t u r e s  i n  order  t o  t ake  ca re  of the  pe r fec t ion  
of the  s e c u r i t y  i n t e r e s t s  i n  f i x t u r e s ,  including 
f i x t u r e s  a f f ixed  t o  r e g i s t e r e d  land (Mass. Acts and 
Resolves 1960, chapter  379) .  Even so ,  a  number of 
d i f f i c u l t i e s  a r e  bound t o  a r i s e ;  see Coogan, Secur i ty  
I n t e r e s t s  i n  F ix tures  Under t h e  Uniform Commercial 
Code, 75 Harv. L.  Rev. 1318, a t  1341. 

It i s  recommended t h a t  modi f ica t ions  and addi- 
t i o n a l  provis ions following t h e  p a t t e r n  of those  
adopted i n  Massachusetts be  enacted i n  Hawaii, bu t  t h a t  
c e r t a i n  f u r t h e r  mat te rs  be taken ca re  of which a r e  not  
s p e c i f i c a l l y  included i n  t h e  Massachusetts r ev i s ion .  

The p a r t i c u l a r  d i f f i c u l t i e s  of r econc i l ing  t h e  
system of t h e  Code wi th  t h e  Land Reg i s t r a t ion  Act l i e  
i n  t h e  f a c t  t h a t  under t h e  Code, f i l i n g  is only a  
method of pe r fec t ion  whereas under t h e  land r e g i s t r a -  
t i o n  law, voluntary t r a n s a c t i o n s  c r e a t i n g  o r  t r a n s f e r -  
r i n g  i n t e r e s t s  i n  r e g i s t e r e d  land  a r e  ope ra t ive  a s  t o  
t h e  land only upon r e g i s t r a t i o n  ( sec t ion  342-50, 
Revised Laws of Hawaii). Moreover, while f inancing 
s ta tements  under t h e  Code a r e  f i l e d  by p resen ta t ion  
of  the  financing s ta tement  and tender  of t h e  f e e ,  
instruments f o r  voluntary c r e a t i o n  of i n t e r e s t s  i n  
land a r e  not  accepted f o r  r e g i s t r a t i o n  unless  t h e  
owner's dup l i ca t e  c e r t i f i c a t e  i s  presented a t  t h e  same 
time. 

I t  is  recommended: 

(1) t h a t  separa te  p re sen t  and prospec t ive  s e c u r i t y  
i n t e r e s t s  i n  f i x t u r e s  c o n s t i t u t i n g  p a r t  of 
the r e a l i t y  of r e g i s t e r e d  land be capable of 
being shown a s  sepa ra t e  i n t e r e s t s  i n  t h e  
f i x t u r e s  by appropr ia te  memorandum on t h e  
c e r t i f i c a t e  of t i t l e  and t h e  owner's dup l i ca t e  
c e r t i f i c a t e ;  

( 2 )  t h a t  f inancing s ta tements  covering goods t h a t  
a r e  o r  a r e  t o  become f i x t u r e s  a f f ixed  t o  
r eg i s t e red  Land a r e  t o  be f i l e d  i n  t h e  land 
cour t ,  o f f i c e  of t h e  a s s i s t a n t  r e g i s t r a r ;  



(3) t h a t  such p resen t  o r  prospec t ive  s e c u r i t y  
i n t e r e s t s  i n  f i x t u r e s  a r e  t o  be  accepted f o r  
r e g i s t r a t i o n  and indexed i n  accordance with 
the provis ions  of chapter  342 ( including the  
presenta t ion  of t h e  owner's dup l i ca t e  c e r t i f i -  
ca t e )  ; 

(4) t h a t  t h e  d a t e  of acceptance f o r  f i l i n g  
c o n s t i t u t e  f i l i n g  f o r  t h e  purposes of perfec-  
t i o n  within t h e  meaning of  s ec t ion  9-313(4) 
of the  Code. 

u.c .C.  Sec. 9-401. Explanatory Notes. 

Section 9-401 r egu la t e s  the  proper place of  
f i l i n g  i n  order t o  p e r f e c t  a  s e c u r i t y  i n t e r e s t  and t h e  
e f f e c t s  of erroneous f i l i n g .  Once t h e  adoption of t h e  
Uniform Commercial Code i s  s e t t l e d  i n  an a f f i r m a t i v e  
sense,  t h e  establishment of the  proper  f i l i n g  system 
i s  the  most c r u c i a l  determinat ion t o  be made. One of 
two d i spa ra t e  systems o r  a  mixture thereof  must be 
se l ec t ed :  local f i l i n g  o r  c e n t r a l  f i l i n g .  The d r a f t s -  
men of t h e  Code o f f e r  two arrangements: one c o n s t i t u t -  
i ng  a  mixed system, t h e  o the r  p re sc r ib ing  p r imar i ly  
u n i f i e d  c e n t r a l  f i l i n g ,  bu t  a l l o c a t i n g  t h e  f i l i n g  
concerning s e c u r i t y  i n t e r e s t s  i n  goods which a t  t h e  
t ime such i n t e r e s t s  a t t ach  a r e  o r  a r e  t o  become 
f i x t u r e s ,  t o  t h e  o f f i c e  where a  mortgage on t h e  r e a l  
e s t a t e  a f f ec t ed  would be f i l e d  o r  recorded. 

In  Hawaii p r a c t i c a l l y  a l l  f i l i n g  o r  recording 
governed by e x i s t i n g  s t a t u t e s  is  c e n t r a l  f i l i n g  and 
is  wi th in  the  j u r i s d i c t i o n  of t h e  bureau of conveyances, 
( s ec t ion  343-1, Revised Laws of ~ a w a i i ) .  The only two 
r e g i s t r a t i o n  laws which a r e  administered by d i f f e r e n t  
o f f i c e s  a r e  the  r eg i s t e red  land law (chapter  342, 
Revised Laws of Hawaii) and the  law r e l a t i n g  t o  the  
r e g i s t r a t i o n  of motor veh ic l e s  (chapter  160, Revised 
Laws of Hawaii). The f i r s t  of t h e s e  two except ions 
i s  l ikewise a  c e n t r a l  r e g i s t r a t i o n  system, administered 
by the  land cour t  through t h e  land r e g i s t r a t i o n  o f f i c e  
and the  o f f i c e  of t h e  a s s i s t a n t  r e g i s t r a r .  Motor 
veh ic l e  r e g i s t r a t i o n ,  on t h e  o the r  hand, i s  a  l o c a l  
system administered by the  county t r e a s u r e r s  ( sec t ion  
160-1, Revised Laws of Hawaii). 



I n  view of the  e x i s t i n g  s i t u a t i o n ,  it i s  recom- 
mended t h a t  t h e  purely c e n t r a l  f i l i n g  system be 
maintained and t h a t  a l l  f i l i n g  be  made with t h e  
r e g i s t r a r  of conveyances i n  t h e  bureau of conveyances, 
except f i l i n g  t o  p e r f e c t  a  s e c u r i t y  i n t e r e s t  i n  goods 
which a t  the  time t h e  s e c u r i t y  i n t e r e s t  a t t aches  a r e  
o r  a re  t o  become f i x t u r e s  pe r t a in ing  t o  r e g i s t e r e d  
land.  F i l i ng  i n  t h a t  case is t o  be made i n  t h e  land 
cour t ,  o f f i c e  of t h e  a s s i s t a n t  r e g i s t r a r .  

Accordingly sec t ion  9-401(1) should be enacted i n  
t h e  following form: 

" (1)  The proper place t o  f i l e  i n  order  t o  p e r f e c t  
a  s e c u r i t y  i n t e r e s t  i s  a s  follows: 

(a) When t h e  c o l l a t e r a l  i s  goods which a t  t h e  
time t h e  s e c u r i t y  i n t e r e s t  a t t aches  a r e  o r  
a r e  t o  become f i x t u r e s  a f f ixed  t o  r eg i s -  
t e r ed  land,  then i n  t h e  land c o u r t ,  o f f i c e  
of the  a s s i s t a n t  r e g i s t r a r ;  

(b) I n  a l l  other  cases  with t h e  r e g i s t r a r  of 
conveyances, bureau of conveyances." 

subsect ion (2) s p e c i f i e s  t h a t  a  f i l i n g  which i s  
made i n  good f a i t h  i n  an improper p l ace  o r  not  i n  a l l  
p laces  required by t h i s  s ec t ion  is  never the less  e f fec-  
t i v e  with regard t o  any c o l l a t e r a l  a s  t o  which f i l i n g  
complied with t h e  requirements of t h i s  A r t i c l e  and i s  
a l s o  e f f e c t i v e  with regard t o  c o l l a t e r a l  covered by 
t h e  financing statement aga ins t  any person who has  
knowledge of t h e  conten ts  of such f inancing s ta tement .  

This subsect ion would f ind  p r a c t i c a l  app l i ca t ion ,  
fo r  example, where a  financing s ta tement  covers goods 
which when t h e  s e c u r i t y  i n t e r e s t  a t t aches  a r e  o r  a r e  
t o  become f i x t u r e s  a f f ixed  i n  p a r t  t o  r e g i s t e r e d  land 
and i n  part t o  o ther  land. In  such case the  proper 
p l aces  of f i l i n g  would be both t h e  land cour t ,  o f f i c e  
of the  a s s i s t a n t  r e g i s t r a r  and t h e  r e g i s t r a r  of 
conveyances, bureau of conveyances. 

Subsection (3) contained i n  t h e  o f f i c i a l  t e x t  
should be de le ted .  It covers t h e  cases  where t h e  
d e b t o r ' s  res idence o r  p l ace  of bus iness  o r  t h e  loca t ion  
of  t h e  c o l l a t e r a l  o r  i t s  use ,  whichever cont ro l led  t h e  
o r i g i n a l  f i l i n g ,  i s  t h e r e a f t e r  changed. Since i n  
Hawaii with a  pure ly  c e n t r a l  f i l i n g  system, none of 
t h e  f a c t o r s  l i s t e d  con t ro l s  the  p lace  of f i l i n g ,  t h e  
subsect ion would have no p r a c t i c a l  importance. 



Subsection (4) determines t h e  f i l i n g  aspec ts  of 
changes of l oca t ion  between s t a t e s .  

U .C .C . Sec. 9-402. Explanatory Notes. 

Sect ion 9-402 s p e c i f i e s  t h e  extremely simple 
formal requirements of t h e  "financing statement" and 
t h e  e f f e c t  of minor e r r o r s .  The method of f i l i n g  
employed i s  so-called "not ice  f i l i n g " .  It may be made 
e i t h e r  i n  advance of the  conclusion of a  s e c u r i t y  
agreement o r  of t h e  time when t h e  s e c u r i t y  i n t e r e s t  
a t t aches  as  we l l  a s  subsequent t h e r e t o .  The Code does 
not  requi re  f i l i n g  of t h e  s e c u r i t y  agreement but  
considers  a  copy of t h e  s e c u r i t y  agreement a s  s a t i s -  
f ac to ry  f inancing statement i f  it contains  t h e  
r e q u i s i t e  information and s igna tures .  

Subsection (1) dea l s  with t h e  ordinary cases .  
A l l  t h a t  i s  mandatory a s  information is: (1) signa- 
t u r e s  of both p a r t i e s ,  ( 2 )  addresses of both p a r t i e s ,  
and (3) a  d e s c r i p t i o n  of t h e  types o r  items of t h e  
c o l l a t e r a l .  I n  the  cases of crops and goods which a r e  
o r  a re  t o  become f i x t u r e s ,  the  s ta tement  must a l s o  
contain a  desc r ip t ion  of t h e  real e s t a t e  concerned. 

I n  two s p e c i a l  cases  t h e  s igna tu re  of t h e  secured 
p a r t y  i s  s u f f i c i e n t :  

(1) Where c o l l a t e r a l  a l ready  s u b j e c t  t o  a  s e c u r i t y  
i n t e r e s t  i n  another j u r i s d i c t i o n  i s  brought 
i n t o  t h e  s t a t e ;  and 

( 2 )  Where t h e  s e c u r i t y  i n t e r e s t  sought t o  be 
per fec ted  i s  i n  proceeds of o r i g i n a l  c o l l a t e r a l  
i n  which t h e  s e c u r i t y  was pe r fec t ed .  

Subsection (4) s e t s  ou t  a  form. Massachusetts, by 
amendment of 1958, made minor changes. The 
Massachusetts form seems t o  be an improvement, except 
t h a t  t h e  de le ted  words "or ass ignor"  and "or ass ignee" 
should be r e s to red .  

Subsection 15) dea l s  with amendments, subsect ion 
( 6 )  with the e f f e c t s  of minor e r r o r s .  Both subsec- 
t i o n s  a r e  self-explanatory.  



U.C.C. Sec. 9-403. Explanatorv Notes. 

Section 9-403 determines what constitutes filing, 
the duration of the effectiveness of filing and the 
consequences of lapsed filing. 

Subsection (1) states that a financing statement 
is filed by presentation of the statement for filing 
and tender of the filing fee or acceptance of the 
statement by the filing officer. This provision is 
intended to relieve the secured party of the risk that 
the filing officer will not properly perform his duty. 

Massachusetts and Connecticut (following the 
Massachusetts example) have modified subsection (I) 
in order to conform with the special provisions made 
for filing as to fixtures. Massachusetts and 
Connecticut differentiate between "filing officer" 
(defined as filing officer other than a register of 
deeds or town clerk, respectively) and register of 
deeds or town clerk, respectively. 

In Hawaii security interests in present or 
prospective fixtures are to be filed either with the 
office of the registrar of conveyances, bureau of 
conveyances (in the case of unregistered land) or with 
the land court, office of the assistant registrar (in 
the case of registered land). In the case of regis- 
tered land, voluntary instruments are not accepted for 
registration unless accompanied by the owner's dupli- 
cate certificate. It is recommended to leave this 
requirement intact. Even in the case of security 
interests in fixtures pertaining to unregistered land, 
acceptance only should constitute filing. Since 
notation of the time of reception in the entry book 
determines the time of registration (section 342-56, 
Revised Laws of Hawaii) a security interest in goods 
which are or are to be fixtures affixed to registered 
land are perfected as of the time of acceptance with- 
out a further provision to that effect. Accordingly 
section 9-403(1) should be modified to read as 
follw4s: 

"(1) Except when collateral is goods which are or 
are to become fixtures, presentation for 
filing of a financing statement and tender 
of the filing fee or acceptance of the 
statement by the filing officer constitutes 
filing under this Article. When collateral 
is goods which are or are to becowe fixtures 
acceptance by the filing officer constitutes 



f i l i n g  under t h i s  A r t i c l e .  When t h e  c o l l a t e r -  
a l  i s  goods which a r e  o r  a r e  t o  become 
f i x t u r e s  a f f ixed  t o  r e g i s t e r e d  land t h e  
d e b t o r ' s  dup l i ca t e  c e r t i f i c a t e  s h a l l  be pro- 
duced and presented with t h e  p re sen ta t ion  
fo r  f i l i n g  of  t h e  f inancing s ta tement  or an 
amendment adding such c o l l a t e r a l . "  

Subsection ( 2 )  s p e c i f i e s ,  how long a  f i l i n g  
remains e f f e c t i v e .  The Code d i f f e r e n t i a t e s  two 
s i t u a t i o n s :  i f  the  f inancing s ta tements  i n d i c a t e  a  
matur i ty  d a t e  of t h e  ob l iga t ion  secured of f i v e  years 
o r  l e s s ,  the  e f f ec t iveness  of t h e  f i l i n g  cont inues 
u n t i l  t h e  exp i r a t ion  of s i x t y  days following t h e  
matur i ty  da te .  Otherwise, t h e  f i l i n g  i s  e f f e c t i v e  f o r  
a  per iod of f i v e  years from the  d a t e  of f i l i n g .  Upon 
the  exp i r a t ion  of such s i x t y  days a f t e r  t h e  ind ica ted  
matur i ty  da t e  o r  t h e  five-year pe r iod ,  a s  t h e  case may 
be ,  t h e  e f f ec t iveness  of t h e  f i l i n g  l a p s e s  un le s s  a 
cont inua t ion  s ta tement  is  f i l e d  p r i o r  t o  t h e  lapse .  
Upon such lapse the  s e c u r i t y  i n t e r e s t  become unperfect-  
ed,  t h a t  i s  t o  say--despite the  l ack  of p rec i s ion  of 
subsect ion ( 2 )  i n  t h a t  respect--unless pe r fec t ion  is 
continued by some ava i l ab le  method o ther  than f i l i n g .  

Subsection ( 3 )  r egu la t e s  t h e  f i l i n g  of continua- 
t i o n  s ta tements  specifying t h e  cond i t ions  of t imely 
f i l i n g  and the  form. A cont inua t ion  s ta tement  may be 
f i l e d  by t h e  secured p a r t y  alone. There i s  no reason 
why such cont inuat ion statement s igned by t h e  secured 
p a r t y  alone should not  be e f f e c t i v e ,  even where the  
cont inua t ion  statement r e l a t e s  t o  a  s e c u r i t y  i n t e r e s t  
i n  f i x t u r e s  a f f ixed  t o  r eg i s t e red  land. I n  such case  
t h e r e  i s  a l s o  no need f o r  production and p resen ta t ion  
of t h e  d e b t o r ' s  dupl ica te  c e r t i f i c a t e .  It i s  r e c o m  
mended t o  i n s e r t  the following sentence a f t e r  t h e  
second sentence i n  subsect ion ( 3 ) :  

'When t h e  c o l l a t e r a l  i s  f i x t u r e s  a f f ixed  t o  r e g i s t e r e d  
land the  secured p a r t y  may present  t h e  cont inua t ion  
statement fo r  f i l i n g  without production and presenta-  
t i o n  of t h e  debtor :s  dup l i ca t e  c e r t i f i c a t e . "  

The l a s t  sentence i n  subsect ion ( 3 )  provides  f o r  
removal and d e s t r u c t i o n  of lapsed s ta tements .  I t  i s  
recommended t o  d e l e t e  t h e  sentence and r egu la t e  the  
matter  i n  a  separa te  s ec t ion  ( sec t ion  4-409), follow- 
ing the  example of Massachusetts i n  t h a t  r e s p e c t .  

Subsection (4) p re sc r ibes  t h e  method of f i l i n g  anc: 
indexing of o r i g i n a l  and cont inua t ion  s ta tements .  It 



is recommended t h a t  t h e  a p p l i c a b i l i t y  of  t h i s  s u b s e c t i o n  
be r e s t r i c t e d  t o  c o l l a t e r a l  o t h e r  t h a n  goods t h a t  a r e  
o r  a r e  t o  become f i x t u r e s  and t h a t  t h e  f i l i n g  and index- 
i n g  o f  s t a t e m e n t  r e l a t i n g  t o  s e c u r i t y  i n t e r e s t s  i n  
f i x t u r e s  be  r e g u l a t e d  i n  a  s e p a r a t e  s e c t i o n ,  numbered 
9-403.1. Accordingly  s u b s e c t i o n  (4) should  read:  
"Except a s  o t h e r w i s e  provided i n  s e c t i o n  9-407(1) 
c o l l a t e r a l  i s  goods which a t  t h e  time a  f i l i n g  o f f i c e r  
s h a l l  mark e t c . "  

S u b s e c t i o n  ( 5 )  s p e c i f i e s  a  uniform f i l i n g  f e e  f o r  
f i l i n g ,  indexing and f u r n i s h i n g  f i l i n g  d a t a ,  l e a v i n g  
t h e  amount t o  t h e  d e t e r m i n a t i o n  o f  t h e  i n d i v i d u a l  
s t a t e s .  Following t h e  amount s p e c i f i e d  f o r  t h e  f i l i n g  
o f  n o t i c e  of  assignment o f  accoun ts  r e c e i v a b l e  ( s e c t i o n  
187-3(h) ,  Revised Laws o f  ~ a w a i i )  and of  t r u s t  r e c e i p t  
f i n a n c i n g  s t a t e m e n t s  ( s e c t i o n  206-13(c) ,  Revised Laws 
o f  Hawaii) t h e  amount should  be  $1.50. I n  view of  t h e  
s p e c i a l  p r o v i s i o n s  f o r  t h e  f i l i n g  f e e s  i n  c a s e  of  
s e c u r i t y  i n t e r e s t s  i n  f i x t u r e s ,  s u b s e c t i o n  ( 5 )  shou ld  
r e a d :  "Except a s  o t h e r w i s e  p rov ided  i n  s e c t i o n  9-407 
(3)  t h e  f e e  f o r  . . . s h a l l  b e  $1.50."  

The c o n t e n t s  o f  t h i s  s e c t i o n  a r e  modelled a f t e r  
t h e  Massachuset ts  changes c o n t a i n e d  i n  s e c t i o n  9-403 
( 5 )  and i n  s e c t i o n  9-409 a s  adopted t h e r e .  The 
language i s  changed t o  f i t  t h e  l o c a l  s i t u a t i o n .  

I t  should  be noted t h a t  Massachuset ts  and 
Connec t i cu t  have added i n  t h e i r  s e c t i o n  9-409(1) a  
p a r t i c u l a r  c l a u s e  r e l a t i n g  t o  index ing .  The Connec t i cu t  
t e x t  r e a d s  a s  f o l l o w s :  

" I n  p a r t i c u l a r  each f i n a n c i n g  s t a t e m e n t ,  s e c u r i t y ,  
agreement,  c o n t i n u a t i o n  s t a t e m e n t  and amendment s h a l l  
b e  indexed i n  t h e  g r a n t o r  index according t o  t h e  name 
o f  t h e  d e b t o r  and i f  it shows t h e  name o f  a  r ecord  
owner o f  t h e  r e a l  e s t a t e  which i s  o t h e r  t h a n  t h e  d e b t o r ,  
it s h a l l  a i s o  be  indexed accord ing  t o  t h e  name of  such 
owner. A l l  such i t e m s  s h a l l  a l s o  be  indexed i n  t h e  
g r a n t e e  index according t o  t h e  name of t h e  secured 
p a r t y .  " 

Adoption o f  a  c l a u s e  t o  t h a t  e f f e c t  i s  n o t  recom- 
mended, a s  i t  i s  a p t  t o  c r e a t e  confus ion .  The secured  
p a r t y  w i l l  b e  t h e  g r a n t e e  i n  any c a s e ,  and i f  t h e  
d e b t o r  is no t  t h e  owner o f ,  and g r a n t o r  of t h e  s e c u r i t y  
i n t e r e s t  i n ,  t h e  f i x t u r e s  t h e  appearance  of  h i s  name 
i n  t h e  index a s  g r a n t o r  would o n l y  be mis lead ing .  



u.c'.c. sec. 9-404. Explanatory Notes. 

Section 9-404 provides a procedure for noting a 
discharge of the secured obligation or a termination 
of a financing arrangement on the records. 

In view of the proposed special provisions govern- 
ing termination statements relating to security 
interests in fixtures sections 9-404 and 9-407 should 
be modified by: 

(1) Rephrasing the third sentence in subsection 
(1) to read: "Except as otherwise provided 
in section 9-409 the fee for filing and 
indexing such an assignment or statement 
thereof shall he $1.50. " 

(2) Rephrasing subsection (2) to read: "Except 
as otherwise provided in section 9-407(1) and 
(2) the filing officer, on presentation of 
such a termination statement, must note it in 
the index and shall remove etc. . . . "  

(3) Rephrasing subsection (3) to read: "Except as 
otherwise provided in section 9-407(3) the fee 
for filing . . . shall be $1.50." 

U.C.C .  sec. 9-405. Explanatory Notes. 

Section 9-405(l) deals with the case where the 
original financing statement indicates or contains an 
assignment. In view of the proposed special provisions 
relating to goods which are or are to become fixtures, 
the second and third sentence of subsection (1) should 
be rephrased so as to read: 

"On presentation to the filing officer of such Einanc- 
ing statement the filing officer, according to the 
type of collateral concerned shall process the same as 
provided in section 9-303(4) or 9-407(1) and (2). The 
fee for filing, indexing and furnishing filing data 
for a financing statement shall be $1.50 except as is 
otherwise provided in section 9-407(3)." 

Section 9-405(2) deals with subsequent separate 
statements of assignment. In view of the special 
provisions relating to filings of fixtures, the first 
and the three last sentences need slight rephrasing 
and should read: 



" ( 2 )  A secured p a r t y  may a s s ign  of record a l l  o r  a  
p a r t  of h i s  r i g h t s  under a  f inanc ing  statement by t h e  
f i l i n g  of a  separa te  w r i t t e n  s ta tement  of assignment 
signed by t h e  secured p a r t y  of  record.  Such statement 
s h a l l  s e t  f o r t h  t h e  name of t h e  secured p a r t y  of 
record and the  debtor ,  t h e  name and address of the  
assignee,  t h e  d a t e  of f i l i n g  of  t h e  financing statement 
and, except as  otherwise provided i n  s e c t i o n  4-407(2),  
the  f i l e  number and s h a l l  conta in  a  desc r ip t ion  of t h e  
c o l l a t e r a l  assigned . . . Except a s  otherwise provided 
i n  sec t ion  4-407 (1) and ( 2 )  t h e  f i l i n g  o f f i c e r ,  on 
presenta t ion  of such a  sepa ra t e  s ta tement ,  s h a l l  mark 
such separa te  statement with t h e  d a t e  and hour of 
f i l i n g  and s h a l l  note t h e  assignment on t h e  index of 
the  f inancing statement.  Except a s  otherwise provided 
i n  sec t ion  4-407(3) t h e  fee  f o r  f i l i n g  . . . s h a l l  be 
$1.50." 

A separa te  statement of assignment r e l a t i n g  t o  a  
per fec ted  s e c u r i t y  i n t e r e s t  need not  be fiLed f o  
continue t h e  per fec ted  s t a t u s  of t h e  s e c u r l t v  l n t e r e s t  
aga ins t  c r e d i t o r s  of o r  t r a n s f e r e e s  from t h e  o r i g i n a l  
debtor ,  bu t  f i l i n g  may be  necessary t o  p e r f e c t  t h e  
assignment aga ins t  c r e d i t o r s  of and t r a n s f e r e e  from t h e  
assignor .  

U.C.C. Sec. 9-406. Explanatory Notes. 

Sect ion 9-406 r egu la t e s  t h e  f i l i n g  of s ta tements  
of r e l eases .  There i s  no requirement t h a t  r e l e a s e s  of 
c o l l a t e r a l  be f i l e d .  

Again the  o f f i c i a l  t e x t  of t h e  provis ions  govern- 
ing t h e  processing of and t h e  fee  f o r  f i l i n g s  of 
statements of r e l eases  must be modified, i n  view of 
t h e  spec ia l  provis ions r e l a t i n g  t o  f i x t u r e s .  Hence 
the two l a s t  sentences should read:  

"Except a s  otherwise provided i n  s e c t i o n  9-407(1) and 
( 2 )  t h e  f i l i n g  o f f i c e r  etc.: Fxcept a s  otherwise 

:provided i n  sec t ion  9-407(1) t h e  f e e  f o r  f i l i n g  and 
noting such a  statement of r e l e a s e  s h a l l  be $1.50." 



U.C.C. sec .  9-407. Explanatory Notes. 

This sec t ion  is inse r t ed  t o  r e g u l a t e  c e r t a i n  
mat te rs  per ta in ing  t o  t h e  processing of f i l i n g s  
r e l a t i n g  t o  secu r i ty  i n t e r e s t s  i n  goods which a r e  or 
a re  t o  become f i x t u r e s .  Such f i l i n g s  a r e  p rope r ly  
t r e a t e d  l i k e  the recording o r  r e g i s t r a t i o n  of volun- 
t a r y  t r ansac t ions  r e l a t i n g  t o  land.  

[Sect ion 9-407. Special  Provis ions f o r  Processing of 
F i l i ngs  a s  t o  F ix tures ;  Fees; Combined Real E s t a t e  and 
Fix ture  Mortgage. 

(1) F i l ings  of f inancing s ta tements ,  s e c u r i t y  
agreements, amendments, cont inua t ion  s t a t e -  
ments, termination s ta tements ,  s ta tements  of 
assignment and s ta tements  of r e l e a s e  comply- 
ing with the requirements of s e c t i o n  9-402 
and r e l a t i n g  t o  s e c u r i t y  i n t e r e s t s  i n  goods 
which a r e  o r  a r e  t o  become f i x t u r e s  s h a l l  he 
processed by t h e  f i l i n g  o f f i c e r  i n  t h e  manner 
provided i n  chapter 343 i f  they concern 
unregis tered land and i n  t h e  manner provided 
i n  chapter 342 i f  they concern r e g i s t e r e d  
land, 

( 2 )  I n  addi t ion t o  the  o the r  requirements 
spec i f ied  i n  t h i s  p a r t  an amendment, continu- 
a t i o n  statement,  terminat ion s ta tement ,  
statement of assignment o r  s ta tement  of 
re lease  r e l a t i n g  t o  s e c u r i t y  i n t e r e s t s  i n  
goods which a r e  o r  a r e  t o  become f i x t u r e s  
must contain a  reference t o  t h e  book and page 
of the record of t h e  o r i g i n a l  f inancing 
statement i f  it r e l a t e s  t o  unregis te red  land 
and t o  i t s  f i l e  number i f  it r e l a t e s  t o  
r eg i s t e red  land. The f i l i n g  o f f i c e r  s h a l l  
e n t e r  upon t h e  margin of t h e  record o r  reg is -  
t r a t i o n  of t h e  o r i g i n a l  f inancing statement a  
no ta t ion  of t h e  record o r  r e g i s t r a t i o n  of any 
amendment o r  o ther  subsequent s ta tement .  

( 3 )  The fee f o r  the  recording of a  f inancing 
statement (including a  statement d i sc los ing  an 
assignment), a  s e c u r i t y  agreement o r  an 
amendment adding new c o l l a t e r a l  r e l a t i n g  t o  
goods which a r e  o r  a r e  t o  become f i x t u r e s  
aff ixed t o  unregis te red  land s h a l l  be $4 and 
f o r  the recording of a l l  o t h e r  subsequent 
statements l i s t e d  i n  subsect ion (1) and 
r e l a t i n g  t o  such goods $ 2 .  The fee  f o r  the  



r e g i s t r a t i o n  of any,s ta tement ,  agreement o r  
amendment l i s t e d  i n  subsect ion (1) and r e l a t -  
ing t o  goods t h a t  a r e  o r  a r e  t o  become 
f i x t u r e s  a f f ixed  t o  r eg i s t e red  land s h a l l  be 
t h e  amount spec i f i ed  i n  sec t ion  342-105(22). 

(4) Provision for  a  s e c u r i t y  i n t e r e s t  i n  goods 
which a r e  o r  a r e  t o  become f i x t u r e s  may be 
included i n  a  mortgage o r  o ther  l i k e  in s t ru -  
ment t r a n s f e r r i n g  an i n t e r e s t  i n  t h e  r e a l  
e s t a t e  concerned. I f  such instrument complies 
with the  requirements fo r  a  financing s t a t e -  
ment spec i f i ed  i n  sec t ion  9-402, i s  recorded 
o r  r eg i s t e red  a s  an instrument a f f ec t ing  r e a l  
e s t a t e ,  and has t h e  appropriate  recording o r  
r e g i s t r a t i o n  fee  paid f o r  i t ,  such recording 
o r  r eg i s t e r ing  and payment of fee  s h a l l  be 
e f f e c t i v e  f i l i n g  under t h i s  p a r t  without t h e  
necess i ty  of any separa te  f i l i n g  o r  payment 
of any separa te  fee  under t h i s  p a r t . ]  

U.C.C. Sec. 9-408. Explanatory Notes. 

Subsection 9-408(1) e n t i t l e s  a  person f i l i n g  one 
of t h e  spec i f ied  s ta tements  t o  have t h e  f i l i n g  o f f i c e r  
note upon a  copy of such statement t h e  f i l e  number and 
hour of  f i l i ~ g  of the  o r i g i n a l .  While t h e r e  i s  no 
s imi l a r  provxsion i n  any ~f  t h e  Uniform Acts, Hawaii 
has a  s i m i l a r  p rovis ion ,  r e l a t i n g  t o  the f i l i n g  of 
instruments a f f ec t ing  r e g i s t e r e d  land,  s ec t ion  342-56, 
Revised Laws of Hawaii. The l i s t  i n  subsect ion (1) 
appears t o  be incomplete. I t  i s  recornended t o  i n s e r t  
t h e  words " secu r i ty  agreement, amendment, cont inua t ion  
statement" a f t e r  t h e  words "financing s ta tement" .  

Subsection (2)  e n t i t l e s  any person t o  obta in  from 
the  f i l i n g  o f f i c e r  a  c e r t i f i c a t e  showing whether any 
cu r ren t ly  e f f e c t i v e  financing statement and statement 
of assignment i s  on f i l e  aga ins t  a  p a r t i c u l a r  debtor  
and i f  so ,  i nd ica t ing  t h e  p a r t i c u l a r s .  I t  i s  recommend. 
ed t h a t  the  t e x t  be rephrased by i n s e r t i n g  "or owner of 
f i x t u r e s "  a f t e r  "a p a r t i c u l a r  debtor"  i n  order  t o  take 
care  of the  s i t u a t i o n  where f i x t u r e s  a re  subjected t o  
a  s e c u r i t y  i n t e r e s t  t o  secure a  debt not owned by the  
recorded o r  r eg i s t e red  owner of the  land. The f e e  fo r  
the  c e r t i f i c a t e  should be a  uniform fee of $2 regard- 
less of which ind ices  and books have t o  be searched by 
the  f i l i n g  o f f i c e r .  



Subsection (2) entitles any person to obtain a 
copy of any filed financing or statement of assignment. 
wnllnwinn a chanae made in Massachusetts, it is recom- - + - . . - -. -, . . 
mended that the provision be expanded to cover other 

> 

~ ~ 

statements and that the fee vary according to the 
length of the statement. Accordingly, the last sen- 
tence of subsection (2) should read: 

"Upon request the filing officer shall furnish a copy 
of any filed financing statement, security agreement, 
amendment, continuation statement, termination state- 
ment, statement of assignment or statement of release 
for a fee of $1 and, of any such statement, agreement 
or amendment consists of more than three pages, an 

additional fee of fifty cents for the fourth and each 
succeeding page." 

U.C .C .  Sec. 9-409. Explanatory Notes. 

Section 9-409 is a new section not contained in 
the official text of the code. It is inserted because 
a sentence covering the same subject contained in 
section 9-403(3) is deleted. The proposed new section 
follows a similar provision, numbered section 9-408 
in the Massachusetts version of the Uniform commercial 
Code. In the recomended form an exception is made 
with respect to filings relating to fixtures since 
records pertaining to real property should not he 
removed or destroyed. The Massachusetts section does 
not contain a reservation relating to filings concern- 
ing fixtures since it only applies to "filing officers" 
and registers of deeds are in Massachusetts excluded 
from the term filing officer. 

[Section 9-409. Destruction of Old Records. 

Except insofar as it relates to fixtures a 
filing officer, unless he has notice of an action 
pendlnq in respect thereto, pay remove from the fxles 
and destroy 

(a) a lapsed financing statement, a lapsed continu- 
ation statement, a statement of assignment or 
release relating to either, and any index of 
any of them, one year or more after lapse; and 

(b) a termination statement and the index on which 
it i s  noted, one year or more after the filing 
of the termination statement.] 



PART 5 
DEFAULT 

Prefa tory  Observations 

The r i g h t s  of t h e  secured p a r t y  i n  t h e  c o l l a t e r a l  
a f t e r  the  d e b t o r ' s  d e f a u l t  a r e  t h e  essence of a  secu- 
r i t y  t r ansac t ion .  I t  i s  then t h a t  the  purpose of t h e  
s e c u r i t y ,  i . e . ,  t o  provide t h e  means f o r  t h e  s a t i s f a c -  
t i o n  of t h e  secured p a r t y ,  i s  mater ia l ized .  Tradi t ion-  
a l l y  the  s t eps  which t h e  secured c r e d i t o r  had t o  
follow i n  order t o  c o l l e c t  ou t  of t h e  c o l l a t e r a l  were 
r a t h e r  burdensome and t h e  methods ava i l ab le  were r a t h e r  
l imi t ed .  Pa r t  5  t r i e s  t o  br ing  about a  s i g n i f i c a n t  
l i b e r a l i z a t i o n  of  the whole process  of r e a l i z a t i o n  out  
of t h e  c o l l a t e r a l  without d i s regard ing  needed protec- 
t i o n  of t h e  d e b t o r ' s  i n t e r e s t s .  

Pa r t  5  appl ies  only t o  enforcement without r e s o r t  
t o  j u d i c i a l  procedure and does not  apply t o  t h e  
r e a l i z a t i o n  of t h e  secured claim o u t  of f i x t u r e s  by 
means of forec losure  o r  execution s a l e s  of r e a l  e s t a t e .  

U.C.C. s ec .  9-501. Explanatory Notes. 

Sect ion 9-501 dea l s  with t h e  genera l  aspec ts  of 
the  r i g h t s  and d u t i e s  of t h e  secured p a r t y  and t h e  
debtor  a f t e r  d e f a u l t .  

Subsection (1) s p e l l s  ou t  t h a t  the p a r t i e s  may 
r egu la t e  these r i g h t s  by agreement within t h e  l i m i t s  
s pec i f i ed  i n  subsect ion ( 3 ) .  The subsect ion makes it 
a l s o  c l e a r  t h a t  t h e  r i g h t s  and remedies of t h e  secured 
p a r t y  under sec t ions  9-501 t o  9-507 are  not exclusive 
and do not  bar  enforcement of t h e  s e c u r i t y  by j u d i c i a l  
procedure. I n  case of documents t h e  secured p a r t y  may 
proceed with respec t  t o  e i t h e r  the  documents o r  the  
goods covered thereby. 

Subsections (1) and ( 2 )  provide f u r t h e r  t h a t  the 
r i g h t s ,  remedies and d u t i e s  s p e c i f i e d  i n  p a r t  5  a r e  
cumulative t o  those regula ted  i n  sec t ion  9-207 fo r  t h e  
case where the secured p a r t y  i s  i n  possession of t h e  
c o l l a t e r a l .  In o ther  words, s e c t i o n  9-207 appl ies  
a l s o  a f t e r  d e f a u l t ,  and it i s  immaterial whether 
possession i s  acquired before  o r  a f t e r  d e f a u l t .  



Subsection (3) p r o h i b i t s  waivers o r  modifications 
of t h e  r i g h t s  of t h e  debtor and t h e  d u t i e s  of t h e  
secured p a r t y ,  except i n  so  f a r  a s  it i s  express ly  
otherwise provided i n  sec t ions  9-505(1) and 9-506, with 
respec t  t o  t h e  accounting f o r  a  surp lus ,  t h e  d i spos i t i on  
of t h e  c o l l a t e r a l ,  acceptance of t h e  c o l l a t e r a l  a s  
discharge of the  ob l iga t ion ,  redemption and l i a b i l i t y  
of f a i l u r e  t o  observe t h e  mandates of t h i s  p a r t .  The 
p a r t i e s  may, however, agree upon t h e  s tandards t o  be 
observed a s  long a s  they  a r e  not mani fes t ly  unreason- 
able .  

Subsection (4) g ives  t h e  secured pa r ty  t h e  opt ion 
of r e so r t ing  t o  t h e  procedures appl icable  t o  r e a l  e s t a t e  
i f  the  s e c u r i t y  i n t e r e s t  covers both r e a l  and personal  
property.  

Subsection (5) concerns the  case  where t h e  
secured p a r t y  l e v i e s  an execution upon t h e  c o l l a t e r a l  
under a  judgment recovered upon t h e  secured claim.  
The l i e n  of t h e  levy i s  declared t o  r e l a t e  back t o  t h e  
da t e  of pe r f ec t ion  of t h e  s e c u r i t y  i n t e r e s t  i n  such 
c o l l a t e r a l ,  and a  j u d i c i a l  s a l e ,  pursuant t o  such 
execut ive,  i s  s t a t e d  t o  be a  forec losure  s a l e  wi th in  
the  meaning of t h i s  s ec t ion ,  permi t t ing  t h e  secured 
p a r t y  t o  purchase a t  such s a l e  and t h e r e a f t e r  t o  hold 
t h e  c o l l a t e r a l  f r e e  and c l e a r  of any o the r  requirements 
of Ar t i c l e  9. 

Note t h a t  t h i s  s ec t ion  app l i e s  only t o  l e v i e s  by 
v i r t u e  of an execution and not  by v i r t u e  of an a t tach-  
ment and t h a t  t h e  \ r e l a t ion  back reaches only t o  t h e  
d a t e  of t h e  pe r fec t ion  and not  t h e  d a t e  of t h e  a t tach-  
ment of t h e  s e c u r i t y  i n t e r e s t .  The reasons f o r  t h i s  
l i m i t a t i o n  a re  not  revealed. Moreover t h e  c r y p t i c  
phrase " j u d i c i a l  s a l e ,  pursuant t o  such execut ive" 
probably a r e  meant t o  include s h e r i f f ' s  s a l e s ,  although 
they do not  qua l i fy  a s  j u d i c i a l  s a l e s  i n  t h e  t echn ica l  
sense.  

U.C.C. sec .  9-502. Explanatory Notes. 

Sect ion 9-502 regula tes  the  c o l l e c t i o n  r i g h t s  and 
d u t i e s  of a  secured p a r t y  where t h e  c o l l a t e r a l  c o n s i s t s  
of accounts,  con t r ac t  r i g h t s ,  c h a t t e l  paper o r  i n s t r u -  
ments. I t  a l s o  dea l s  with t h e  r i g h t  t o  take con t ro l  
of t h e  proceeds t o  which the  s e c u r i t y  a t t aches  upon t h e  
s a l e  of the c o l l a t e r a l .  



Subsection 9-502(1) provides  t h a t  upon d e f a u l t ,  o r  
a t  an e a r l i e r  d a t e  i f  t h e r e  is  an agreement t o  t h a t  
e f f e c t ,  t h e  secured p a r t y  is  e n t i t l e d  t o  n o t i f y  an 
account debtor  o r  t h e  ob l igo r  upon an instrument t o  
make payment t o  him. Under t h e  same condi t ions  t h e  
subsec t ion  e n t i t l e s  t h e  secured p a r t y  " t o  take  con t ro l  
of any proceeds" t o  which the s e c u r i t y  i n t e r e s t  
a t t aches .  Unfortunately ,  t he  scope of t h i s  r i g h t  t o  
take  c o n t r o l  i s  no t  c l e a r l y  de l inea t ed .  Apparently, 
it enables  t h e  secured p a r t y  no t  on ly  t o  c o l l e c t  
d i r e c t l y  from purchasers  of t h e  c o l l a t e r a l  b u t  a l s o  
t o  demand turnover  of a l l  cash proceeds o r  t rade- ins  
i n  t h e  hands of t h e  debtor .  

Subsection 9-502(2) imposes upon the  secured p a r t y  
t h e  du ty  of proceeding i n  a  commercially reasonable 
manner i n  t h e  c o l l e c t i o n  i f  h i s  agreement with t h e  
debtor  e n t i t l e s  him t o  a  charge-back of uncol lected 
c o l l a t e r a l  o r  t o  o the r  f u l l  o r  l imi t ed  recourse aga ins t  
t h e  debtor .  He may deduct h i s  reasonable expenses of 
r e a l i z a t i o n  from t h e  c o l l e c t i o n s .  I f  t he  assignment 
secures  an indebtedness ,  t he  secured p a r t y  must account 
f o r  any surp lus  and, un le s s  otherwise  agreed, i s  
e n t i t l e d  t o  recover a  de f i c i ency  from t h e  debtor .  I f  
t h e  underlying t r a n s a c t i o n  i s  a  s a l e ,  t h e  ass ignee i s  
bound by and e n t i t l e d  t o  the  f r u i t s  of h i s  c o l l e c t i o n ,  
except where t h e  p a r t i e s  have cont rac ted  d i f f e r e n t l y .  

U.C.C. Sec. 9-503. Explanatory Notes. 

Except where t he  s e c u r i t y  agreement provides  
otherwise ,  d e f a u l t  e n t i t l e s  t h e  secured p a r t y  t o  take 
possession of t h e  c o l l a t e r a l  e i t h e r  by rep lev in  or  i t s  
modern s t a t u t o r y  equiva len ts  (claim and demand, chapter  
244, Revised Laws of Hawaii) o r  by nonjudic ia l  s t e p s ,  
i f  no breach of t h e  peace is  involved. The s e c u r i t y  
agreement may inc lude  a  s t i p u l a t i o n  requi r ing  t h e  
debtor  t o  asseiiiale t he  c o l l a t e r a l  and make it ava i l ab l e  
t o  t h e  secured p a r t y  a t  a  convenient place designated 
by t h e  l a t t e r .  Sec t ion  9-503 au thor izes  t he  secured 
p a r t y  t o  render equipment unusable i n  l i e u  of removing 
it  and t o  dispose thereof  on t h e . d e b t o r ' s  premises i f  
such d i s p o s i t i o n  i s  commercially reasonable.  



U.C.C. Sec. 9-504. Explanatory Notes. 

Section 9-504 regulates the satisfaction of the 
secured indebtedness by means of a disposition of the 
collateral (as distinguished from collection which is 
reaulated bv section 9-502). The aist of this reau- 
lation is to make all ~~~~~~~~~~~~reasonable met6ods 
of disposition legitimate and to dispense with the 
need of special agreement between the parties in order 
to authorize valid methods of disposition other than 
sale at public auction. 

Subsection (1) provides that the right to dispose 
of the collateral by sale, lease or otherwise accrues 
upon default and may be exercised without any time 
limitation, except in the cases of consumer goods 
(section 9-505). The secured party may prepare or 
process the collateral for purposes of disposition, 
if such steps are commercially reasonable. The sub- 
section specifies the order in which the proceeds of 
disposition must be applied: First priority is given 
to the reasonable expenses incurred in the steps needed 
to effectuate the disposition, including attorneys' 
fees and legal expenses if there is an agreement to 
that effect. Next ranks the indebtedness to the 
secured party who undertakes the disposition. Proceeds 
remaining after that must be paid over to holders of 
junior security interests in the collateral if a 
written demand therefore is received (as defined in 
section 1-201(26)) prior to the distribution. Mere 
knowledge, actual or constructive, of the existence 
of a junior security does,not result in a special duty 
of the party making the distribution. But note that 
holders of security interests in the collateral who 
have filed a financing statement or are known to the 
secured party are entitled to notice of the intended 
disposition (subsection ( 3 ) ) .  Any ultimate surplus 
goes to the debtor or other owner of the collateral. 

Subsection (2) reiterates the rules as to the 
debtor's right to surplus and duty to pay a deficiency 
stated in section 9-502(2). The reason for the 
duplication is the fact that section 9-502 deals with 
collection of collectible types of collateral and 
section 9-504 with the disposition of collateral, 
whether collectible or not. 

Subsection (3) puts public and private proceedings 
for the disposition of collateral on equal footing. 
Except where notification is inapposite because of the 
perishable character or unstable value of the collateral 



o r  superf luous because of a  r e g u l a r  market p r i c e  of t h e  
commodity, "reasonable n o t i f i c a t i o n "  of t h e  p a r t i c u l a r s  
of t h e  pub l i c  s a l e  o r  of t h e  time a f t e r  which a  
spec i f i ed  p r i v a t e  d i s p o s i t i o n  w i l l  t ake  p l a c e  must be 
s e n t  t o  t h e  debtor and fexceut i n  t h e  case  of consumer 
goods) t o  any o ther  p a r t y  ha;ing a  s e c u r i t y  i n t e r e s t  
i n  t h e  c o l l a t e r a l  who has f i l e d  a  f inanc ing  s ta tement  
i n  t h e  s t a t e  o r  is  known by t h e  p a r t y  making t h e  
d i s p o s i t i o n  t o  have such i n t e r e s t .  Reasonable n o t i f i -  
c a t i o n  implies  t h a t  t h e  p a r t y  e n t i t l e d  t h e r e t o  has 
s u f f i c i e n t  time t o  p r o t e c t  h i s  i n t e r e s t  by p a r t i c i p a t -  
ing i n  t h e  s a l e  o r  o the r  d i s p o s i t i o n  i f  he s o  d e s i r e s .  
The secured p a r t y  may buy a t  any pub l i c  s a l e  b u t  may 
not  do so  a t  a  p r i v a t e  s a l e  un less  t h e  c o l l a t e r a l  has 
a  r egu la r  market p r i c e .  

Disposi t ion of t h e  c o l l a t e r a l  by a  secured p a r t y  
a f t e r  d e f a u l t  discharges t h e  s e c u r i t y  under which it  
i s  made and subsequent s e c u r i t y  i n t e r e s t s  o r  l i e n s .  
The purchaser acquires  f r e e  and c l e a r  t i t l e  d e s p i t e  any 
d e f e c t s  i n  the  proceedings i f  

(a)  i n  the  case of  a  p u b l i c  s a l e ,  he has  no 
knowledge of t h e  d e f e c t s  and i s  not  g u i l t y  of 
co l lu s ion ,  o r  

(b) i n  the  case of p r i v a t e  d i s p o s i t i o n ,  he acted 
i n  good f a i t h .  

Subsection ( 5 )  governs t h e  c a s e s  where a  person 
who i s  l i a b l e  t o  the  secured p a r t y  under a  guaranty,  
indorsement, repurchase agreement o r  s i m i l a r  arrange- 
ment fo r  indemnif icat ion acqui res  t h e  c o l l a t e r a l  by 
t r a n s f e r  from o r  subrogation t o  t h e  secured p a r t y .  
Such a  t r a n s f e r  o r  subrogation i s  not  a  s a l e  o r  
d i spos i t i on  under Ar t i c l e  9 ,  and such t r a n s f e r e e  o r  
subrogee has t h e  r i g h t s  and d u t i e s  of t h e  secured pa r ty .  

U .c .C. Sec. 9-505. Explanatory Notes. 

Sect ion 9-505 d e a l s  with two sepa ra t e  i tems:  
compulsolry and prompt d i s p o s i t i o n  of consumer goods 
where s i x t y  per  cen t  of the  p r i c e  o r  the  loan secured 
thereby has been paid (subsect ion ( 1 ) ) ;  op t ion  t o  
accept c o l l a t e r a l  i n  s a t i s f a c t i o n  of the  indebtedness  
i n  a l l  o ther  cases  (subsect ion ( 2 ) ) .  



Subsection (1) s p e c i f i e s  t h a t  i n  t h e  case  of 
consumer goods where s i x t y  pe r  cen t  of t h e  cash p r i c e  
o r  of  a  loan secured thereby has been p a i d ,  t h e  
secured p a r t y  must dispose of them wi th in  n ine ty  days. 
Fa i lu re  t o  do s o  subjec ts  t h e  secured p a r t y  t o  
l i a b i l i t y  fo r  conversion o r  t o  t h e  s p e c i a l  l i a b i l i t y  
imposed by sec t ion  9-501 (1) , t h i r d  sentence.  The 
debtor ,  a f t e r  d e f a u l t ,  may renounce o r  modify h i s  
r i g h t s  i n  wr i t ing .  

Except i n  t h e  cases  spec i f i ed  i n  s e c t i o n  9-505(1), 
t h e  secured p a r t y  may, upon d e f a u l t ,  propose t o  r e t a i n  
the  c o l l a t e r a l  i n  s a t i s f a c t i o n  of t h e  ob l iga t ion .  The 
debtor  and, except i n  the  case of consumer goods, 
o t h e r  secured p a r t i e s ,  who have f i l e d  a  f inancing s t a t e -  
ment o r  a r e  known by t h e  p a r t y  wishing t o  r e t a i n  the  
c o l l a t e r a l  t o  have a  s e c u r i t y  i n t e r e s t ,  a r e  e n t i t l e d  
t o  a  no t i ce  of such proposal.  I f  t h e  debtor  o r  o ther  
persons e n t i t l e d  t o  n o t i f i c a t i o n ,  w i th in  t h i r t y  days 
from the  r e c e i p t  t he reo f ,  o r  o ther  secured p a r t i e s ,  
wi th in  t h i r t y  days a f t e r  the  taking of possession by 
the  secured p a r t y ,  ob jec t  i n  wr i t i ng  t o  t h a t  method 
of l i qu ida t ion ,  t h e  secured p a r t y  must proceed by 
d i s p o s i t i o n  under sec t ion  9-304. I n  t h e  absence of 
any wr i t t en  objec t ion  the  secured p a r t y  may r e t a i n  t h e  
c o l l a t e r a l  i n  s a t i s f a c t i o n  of t h e  ob l iga t ion  owed t o  
him. 

U.C.C. Sec. 9-506. Explanatory Notes. 

Section 9-506 incorporates  t h e  p r i n c i p l e ,  recog- 
nized by modern s t a t u t e s  and case law, t h a t  t h e  debtor  
o r  other  secured p a r t i e s  may redeem t h e  c o l l a t e r a l  o r  
any remaining p a r t  of it from t h e  secured p a r t y  even 
a f t e r  d e f a u l t  a s  long a s  he has  not  disposed of t h e  
c o l l a t e r a l  o r  any p a r t  thereof .  Since s e c t i o n  905(2) 
permits r e t e n t i o n  of t h e  c o l l a t e r a l  by t h e  secured 
p a r t y  i n  discharge of t h e  ob l iga t ion ,  s e c t i o n  9-506 
adds the  provis ion t h a t  the  redemption r i g h t s  a r e  cu t  
o f f  l ikewise i f  the  r i g h t  t o  r e t a i n  t h e  proper ty  i n  
discharge of t h e  obl iga t ion  has become f i n a l .  

Sect ion 9-506 def ines  t h e  redemption p r i c e  t o  be 
tendered: fu l f i l lmen t  of a l l  o b l i g a t i o n s  secured by 
the  c o l l a t e r a l  p l u s  t h e  expenses reasonably incur red  
by t h e  secured p a r t y  i n  proceeding t o  a  d i s p o s i t i o n .  
Reasonable a t t o r n e y ' s  fees  and l e g a l  expenses must be 
included t o  the  ex ten t  provided i n  t h e  agreement and 
not prohib i ted  by law. 



The debtor  and o the r  p a r t i e s  e n t i t l e d  t o  redeem 
may waive t h e i r  r i g h t s  a f t e r  d e f a u l t  and by agreement 
i n  wr i t ing .  

u .C .C . Sec. 9-507. Explanatory Notes. 

Sect ion 9-507 d e a l s  with two d i f f e r e n t  mat te rs .  
Subsection (1) d e a l s  with the  enforcement o f  t h e  
observance of t h e  provis ions r egu la t ing  t h e  r e a l i z a t i o n  
of t h e  indebtedness out  of t h e  c o l l a t e r a l  and t h e  
l i a b i l i t y  of the  secured p a r t y  i n  case  of noncompliance. 
Subsection ( 2 )  s t a t e s  some t e s t s  a s  t o  what i s  commer- 
c i a l l y  reasonable.  

Subsection (1) makes it c l e a r  t h a t  observance of 
t h e  r u l e s  prescr ibed by p a r t  5  may be enforced by cour t  
o rder .  I f  d i spos i t i on  has a l ready  occurred, in jured  
p a r t i e s  whose i n t e r e s t s  must have been, o r  were made, 
known t o  t h e  secured p a r t y  p r i o r  t o  t h e  d i s p o s i t i o n  
may recover any l o s s  caused by t h e  f a i l u r e  t o  comply 
with t h e  provis ions  p ro tec t ing  them. Spec ia l  damages 
may be  recovered i n  the  case of consumer goods, f ixed  
a t  an amount not  l e s s  than e i t h e r  t h e  c r e d i t  s e rv i ce  
charge p h s  t e n  p e r  c e n t  of t h e  p r i n c i p a l  owed o r  t h e  
time p r i c e  d i f f e r e n t i a l  p lus  t e n  p e r  cent  of t h e  cash 
p r i c e .  

Subsection ( 3 )  s t a t e s  r u l e s  f o r  determining whether 
a p a r t i c u l a r  method o r  time of d i s p o s i t i o n  i s  o r  i s  not  
"commercially reasonable".  The approved methods a re  
ne i the r  f ixed  requirements nor exc lus ive  i n  charac te r .  
This app l i e s  i n  p a r t i c u l a r  with r e spec t  t o  t h e  approval 
by a  bona f i d e  c r e d i t o r s '  committee o r  r ep resen ta t ive  
of c r e d i t o r s .  





ARTICLE 19 

EFFECTIVE DATE AND REPEALER 

10-101. Effective Date 
10-102. Specific Repealer; Provision for Transition 
10-103. General Repealer 
10-104. Laws Not Repealed 

1962 Official Recommendations for the Amendment 
of the Uniform Commercial Code. 

The Permanent Editorial Board for the Uniform 
Commercial Code has recommended twentv-seven amend- 
ments of the 
follows: 

sec 

1958 Official Text of the Code as 

Subsec. (27) 
When Promise or Order Unconditional 
Terms and Omissions Not Affecting 
Negotiability 
Accrual of Cause of Action 
Acceptance Varying Draft 
How Presentment Made 
Separate Office of a Bank 
Process of Posting 
Methods of Sending and Presenting; 
Sending Direct to Payor Bank 
Transfers Excepted From This Article 
Schedule of Property, List of Creditors 
Application of the Proceeds 

Subsec . 4. (Optional) 
The Notice 
Auction Sales; "Auctioneer" 
Enforcement of Warehouseman's Lien 
Definitions and Index of Definitions 
Securities Deliverable; Action for Price 
Effect of Signature of Authenticating 
Trustee, Registrar or Transfer Agent 
Warranties on Presentment and Transfer 
Indorsement, How Made; Special Indorse- 
ment; Indorser Not a Guarantor; Partial 
Assignment 
When Delivery to the Purchaser Occurs; 
Purchaser's Broker as Holder 
Transfer or Pledge within a Central 
Depository System 



9-103. Accounts, Contract  ~ i g h t s ,  General 
In t ang ib le s  and Equipment Relat ing t o  
Another J u r i s d i c t i o n ;  and Incoming 
Goods Already Subject  t o  S e c u r i t y  
I n t e r e s t  

9-206. Agreement Not t o  Assert Defenses Against 
Assignee; Modification of Sa le s  
Warranties Where Secur i ty  Agreement 
Ex i s t s  

9-401. Place of F i l i n g  ; Erroneous F i l i n g  ; 
Removal of C o l l a t e r a l  

9-403. What Cons t i t u t e s  F i l i n g ;  Duration of 
F i l i n g ;  E f fec t  of Lapsed F i l i n g ;  
Duties of F i l i n g  Of f i ce r  

10-104. Laws Not Repealed 
Optional Subsection 

The National Conference of Commissioners on 
Uniform S t a t e  Laws is  i n t e r e s t e d  i n  seeing t h a t  the  
Code a s  enacted o r  t o  be  enacted w i l l  be amended i n  
conformity with t h e  above recormendations s o  t h a t  the  
Code's provis ions  w i l l  be a s  uniform a s  p o s s i b l e .  

U.C.C. Sec. 10-101. Explanatory Notes. 

Although t h e  Code provides  an e f f e c t i v e  d a t e ,  
midnight on December 31 following enactment, t h e  
o f f i c i a l  comment expla ins  t h a t  t h i s  d a t e  i s  merely 
a suggest ion.  I n  f a c t ,  many j u r i s d i c t i o n s  t h a t  have 
enacted t h e  Code provided f o r  a more extended per iod 
of time between enactment and e f f e c t i v e  d a t e .  

U.C.C. s ec .  10-102. Explanatory Notes, 

Following i s  a l i s t  of t h e  Hawaii laws which 
would be repealed by t h e  enactment of t h e  Code: 

Chapter 172, Par t  I V ,  Revised Laws of Hawaii 1955, 
The Uniform Stock Transfer  A c t  (modified) 

Chapter 187, Revised Laws of Hawaii 1955, 
Accounts Receivable; Assignment and Notice 

Chapter 194, Revised Laws of Hawaii 1955, The 
Uniform Negotiable Instruments Act 

Chapter 200, Revised Laws of Hawaii 1955, Sa les  
of  Merchandise i n  Bulk 

Chapter 202, Revised Laws of Hawaii 1955, The 
Uniform Sales  Act 

Chapter 206, Revised Laws of Hawaii 1955, The 
Uniform Trust Receipts Act 
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Chapter 207, Revised Laws of Hawaii 1955, The 
Uniform Warehouse Receipts  Act 

Sec t ions  178-93 and 178-95 t o  178-99, Revised 
Laws of Hawaii 1955, pe r t a in ing  t o  banks 

Sec t ion  189-3, Revised Laws of Hawaii 1955, 
pe r t a in ing  t o  t h e  Uniform F iduc ia r i e s  Act 

Sect ions 193-4 t o  193-6, Revised Laws of Hawaii 
1955, pe r t a in ing  t o  l i e n s  

Sec t ions  343-51 and 343-52, Revised Laws of 
Hawaii 1955, p e r t a i n i n g  t o  c h a t t e l  mortgages. 

I n  add i t ion  t o  t h e  above laws which would be 
repealed by enactment of  t h e  Code, it would be neces- 
s a ry  t o  amend t h e  following laws t o  confarm t o  t h e  
Code provis ions :  

Sec t ions  104-21.5, 178-23.5, 178-39, 179-39.5 
178-71, 1.78-131, 178-144, 241-1 

Other e x i s t i n g  laws s p e c i f i c a l l y  a f f e c t e d  by enact-  
ment of t h e  Code a r e  discussed and amendatory language 
i s  suggested be1.0~. 

Suqqested Amendments - Chapter 160, P a r t  I.  Revised 
Laws of Hawaii 1955. a s  amended. 

Reg i s t r a t ion  of Vehicles 

The f i l i n g  provis ions  of A r t i c l e  9 of t h e  Code 
a r e  not  app l i cab le  t o  i n t e r e s t s  i n  motor veh ic l e s  t o  
t h e  e x t e n t  t h a t  they a r e  sub jec t  t o  chapter  160, 
p a r t  I. Conversely, t h e  subs tan t ive  provis ions  of 
A r t i c l e  9  do apply. The Code r equ i r e s  f i l i n g  o r  some 
o t h e r  modes of pe r fec t ion  t o  determine p r i o r i t i e s .  
F i l i n g  i s  s p e c i f i c a l l y  contemplated a s  a  mode of 
pe r fec t ion  of purchase money s e c u r i t y  i n t e r e s t s  i n  
motor veh ic l e s  r e m i r e d  t o  be l i censed .  even when 
they a r e  consumerAqoods o r  equipments i s ec t ions  9-302 
(c) and ( d ) ) .  Althouqh d e l e t i o n  of these  provis ions  
i s  recommended i n  vie.; of t h e  exclusion o c m o t o r  
veh ic l e s  from the  f i l i n g  provis ions  by v i r t u e  of 
s e c t i o n  9-302(3) i n  the  form recommended i n  t h i s  
r e p o r t ,  complete freedom from some formal s t e p s  f o r  
pe r fec t ion  i s  not intended. I t  i s  recormended t h a t  
chapter  160, p a r t  I ,  be amended i n  t h e  following 
r e spec t s  so  as  t o  conform with t h e  terminology and 
subs tan t ive  r u l e s  of t h e  Code: 

(1) t o  redef ine  l e g a l  owner so as  t o  include any 
secured p a r t y ;  



( 2 )  t o  determine p e r f e c t i o n  a s  of t h e  time of 
t h e  r e c e i p t  by t h e  t r e a s u r e r  e i t h e r  of an 
appl ica t ion  f o r  r e g i s t r a t i o n  and issuance of 
a  c e r t i f i c a t e  of l e g a l  ownership t o  t h e  
holder  of a  s e c u r i t y  i n t e r e s t  o r  of a  proper- 
l y  endorsed c e r t i f i c a t e  of  ownership. 

The d e f i n i t i o n  of l e g a l  owner i n  s e c t i o n  160-1 
is  suggested a s  follows: 

"'Legal owner' means a  person who holds  t h e  l e g a l  
t i t l e  t o  a  motor vehic le  o r  a  s e c u r i t y  i n t e r e s t  there-  
i n ,  a s  defined i n  U.C.C. ,  A r t i c l e  9.'" 

The provis ion  f o r  determining p e r f e c t i o n  i n  
subsect ion 160-10(e) i s  suggested a s  fol lows:  

"Unti l  the  t r e a s u r e r  has i ssued  t h e  new c e r t i f i -  
c a t e  of r e g i s t r a t i o n  and c e r t i f i c a t e  of ownership as  
provided i n  subsect ion (d) d e l i v e r y  of such veh ic l e  
s h a l l  be deemed not t o  have been made and t i t l e  
t h e r e t o  s h a l l  be deemed not  t o  have passed and t h e  
intended t r a n s f e r  s h a l l  be deemed t o  be incomplete. 

A s e c u r i t y  i n t e r e s t  i n  motor veh ic l e s  s h a l l  be 
per fec ted  wi th in  the  meaning of A r t i c l e  9  of t h e  
Uniform Commercial Code a t  t h e  time when t h e  t r e a s u r e r  
rece ives  e i t h e r  an a p p l i c a t i o n  f o r  r e g i s t r a t i o n  and 
t h e  issuance of a  c e r t i f i c a t e  of ownership t o  t h e  
holder  of such i n t e r e s t  by o r  on behal f  o f  t h e  same 
or a  c e r t i f i c a t e  of ownership p rope r ly  indorsed t o  
such holder .  " 

Suqqested Amendments - Chapter 196. Revised Laws of 
Hawaii 1955. 

"Chapter 196 

Mortgages of Real Property 

Sec. 196-1. Lien of mortqaqes of r e a l  p roper ty ;  
f u t u r e  advances: p r i o r i t i e s .  Every t r a n s f e r  of an 
i n t e r e s t  i n  r e a l  property made a s  s e c u r i t y  fo r  t h e  
performance of another a c t  o r  sub jec t  t o  defeasance 
upon the  payment of an o b l i g a t i o n ,  whether such 
t r a n s f e r  i s  made i n  t r u s t  o r  otherwise,  i s  t o  be  
deemed a  mortgage and s h a l l  c r e a t e  a  l i e n  only a s  
s e c u r i t y  f o r  the  ob l iga t ion  and s h a l l  not  be deemed 
t o  pass  t i t l e .  I t  may secure  the  repayment of p a s t  
deb t ,  a  debt  incurred a t  t h e  time t h e  mortgage is  



executed o r  a debt incur red  f o r  advances which may 
be made by t h e  mortgagee subsequent t o  the  execution 
of t h e  mortgage even though t h e  mortgagee is under no 
cont rac tua l  duty t o  make such advances. Except a s  i s  
otherwise provided i n  U.C.C.  s ec t ion  9-313 with 
respec t  t o  s e c u r i t y  i n t e r e s t s  i n  f i x t u r e s ,  i n  any 
case where t h e  mortgagee is  under no cont rac tua l  du ty  
t o  make fu tu re  advances t h e  mortgagee l i e n ,  t o  t h e  
ex ten t  . . . but  i n  t h e  event t h e  mortgagee i s  under 
such cont rac tua l  duty and the  maximum amount is  
s t a t e d  i n  t h e  mortgage, t h e  l i e n  the re fo r  s h a l l  be 
superior  t o  t h a t  of any subsequently recorded mortgage 
o r  o the r  l i e n ,  except l i e n s  f o r  t axes  and f o r  pub l i c  
improvements, even though such subsequently recorded 
mortgage o r  other  s e c u r i t y  i n t e r e s t  o r  l i e n ,  except 
l i e n s  fo r  taxes  and f o r  pub l i c  improvements, i s  
recorded o r  per fec ted  p r i o r  t o  t h e  da t e  upon which 
any such advance o r  advances have been made. 

See. 196-2. Mortqaqe of af ter-acquired r e a l  
p roper ty .  I f  a mortgage so  provides  it may etchrace 
after-acquired r e a l  property and t h e  l i e n  of the  
mortgage a t taches  t o  such af ter-acquired r e a l  property 
when t h e  mortgagor acqui res  an i n t e r e s t  t h e r e i n  t o  the  
ex ten t  of such i n t e r e s t  bu t  subjec t  t o  e x i s t i n g  l i e n s  
and t h e  l i e n  of a purchase money mortgage given by 
the mortgagor of any such af ter-acquired property.  
m e  mortgage s h d l l  opera te  only a s  a con t r ac t  between 
the  p a r t i e s  with respec t  t o ,  and s h a l l  not c r e a t e ,  a 
l i e n  upon r e a l  e s t a t e  acquired i n  any manner by t h e  
mortgagor subsequent t o  t h e  execut ion of t h e  mortgage 
and n o t  descr ibed t h e r e i n  un le s s  and u n t i l  t h e  
mortgagor o r  the  mortgagee a t  t h e  time of o r  subse- 
quent t o  . . . . 

Sec. 196-2(1) . On what proper ty .  I f  t h e  
mortgage so  provides,  it may embrace af ter-acquired 
DroDertv r e fe r r ed  t o  i n  t h e  mortqaqe when t h e  mortqaqor + + - - - - 
acquires  an i n t e r e s t  t he re in  t o  the  ex ten t  of such 
i n t e r e s t ,  bu t  subjec t  t o  ex i s t ing  l i e n s  and the  l i e n  
of a purchase money mortgage given by t h e  mortgagor 
of any of such af ter-acquired property.  Any such 
mortgage, except t o  t h e  ex ten t  provided i n  t h i s  
chapter ,  s h a l l  be enforceable aga ins t  the  mortgagor, 
c r e d i t o r s  of the mortgagor, and aga ins t  subsequent 
purchasers,  mortgagees, ass ignees,  and t r a n s f e r e e s ,  
who take  without valuable  cons idera t ion  o r  with n o t i c e ,  
ac tua l  o r  cons t ruc t ive ,  even though t h e  mortgaged 
property may have been moved t o  a l oca t ion  d i f f e r e n t  
from t h a t  occupied by it a t  the  time of t h e  execution 
of t h e  mortgage. 



Sec.  196-2(2 ) .  Af te r -acqu i red  l a n d .  The 
mortqaqe s h a l l  o p e r a t e  o n l y  a s  a c o n t r a c t  between 
t h e  6a ; t i e s  w i t h - r e s p e c t  t o ,  and s h a l l  n o t  c r e a t e  a 
l i e n  upon r e a l  p r o p e r t y  a c q u i r e d  i n  any manner by  
t h e  mortgagor subsequent  t o  t h e  e x e c u t i o n  o f  t h e  
mortgage and no t  d e s c r i b e d  t h e r e i n  u n l e s s  and u n t i l  
t h e  mortgagor o r  t h e  mortgagee a t  t h e  t i m e  of  o r  
subsequent  t o  such a c q u i s i t i o n  e x e c u t e s  and d u l y  
r e c o r d s  i n  t h e  bureau of  conveyances an i n s t r u m e n t  
o r  a f f i d a v i t  c o n t a i n i n g  a r e f e r e n c e  t o  t h e  book and 
page number where such mortgage is  recorded  and a l s o  
a r e f e r e n c e  t o  such r e a l  p r o p e r t y  s u f f i c i e n t  t o  
i d e n t i f y  and l o c a t e  t h e  r e a l  p r o p e r t y ,  which r e f e r e n c e  
may b e  made by d e s c r i b i n g  t h e  deed o r  o t h e r  ins t rument  
of  conveyance by which t h e  r e a l  p r o p e r t y  was acqu i red  
o r  by  d e s c r i b i n g  t h e  l and  by metes and bounds.  

Sec .  196-3. Mortqaqe of i n t e r e s t s  i n  r ecorded  
mortqaqes and l e a s e s .  I f  a mortgage embraces any 
recorded mortgage o r  l e a s e  of r e a l  p r o p e r t y  it s h a l l  
o p e r a t e  o n l y  a s  a c o n t r a c t  between t h e  p a r t i e s  w i t h  
r e s p e c t  t o ,  and s h a l l  n o t  c r e a t e  a l i e n  upon, any 
such recorded mortaaqe o r  l e a s e .  u n l e s s  and u n t i l  a - - 
s p e c i f i c  r e f e r e n c e  t o  t h e  mortgage o r  l e a s e  i n  t h e  
manner contemplated by s e c t i o n  343-23 i s  c o n t a i n e d  i n  
an ins t rument  o r  a f f i d a v i t  executed  by t h e  mortgagor 
o r  mortgagee and d u l y  recorded  i n  t h e  bureau of  
conveyances a t  Honolulu. 

Sec.  196-4. Use and p o s s e s s i o n  of  mortqaqed 
p r o p e r t y .  I n  t h e  absence of  an agreement t o  t h e  
c o n t r a r y ,  t h e  mortgagor of  r e a l  p e r s o n a l  p r o p e r t y  
under a d u l y  recorded  mortgage s h a l l  be e n t i t l e d  t o  
t h e  u s e  o r  p o s s e s s i o n  t h e r e o f  u n t i l  d e f a u l t .  

Sec.  196-5. Req i s t e red  l a n d .  Nothing i n  t h i s  
c h a p t e r  s h a l l  b e  deemed t o  modify o r  amend t h e  
p r o v i s i o n s  of  c h a p t e r  342." 

R e t a i l  I n s t a l l m e n t  L e q i s l a t i o n  and t h e  Uniform 
Commercial Code. 

The scope and compass of t h e  e x i s t i n g  r e t a i l  
i n s t a l l m e n t  l e g i s l a t i o n  i n  t h e  United S t a t e s  shows 
c o n s i d e r a b l e  v a r i a t i o n s  a s  t o  t h e  type of  goods and 
s e r v i c e s  covered a s  w e l l  a s  t o  t h e  e x t e n t  o f  t h e  
s p e c i a l  regime provided.  Obviously no  comprehensive 
d i s c u s s i o n  can b e  g iven  i n  t h i s  r e p o r t .  For r e c e n t  
d i s c u s s i o n s  of  t h e  coveraqe o f  t h e  v a r i o u s  a c t s  see  



Note, Retail Installment sales Leqislation, 58 -. 
L. Rev. 854 (1958); Note, Leqislative Requlation of 
Retail Installment Financinq, 7 U.C.L.A. L. Rev. 623 
(1960); Britton and Urich, Illinois Retail Install- 
ments Sales Act - ~istorical Backqround and Compara- 
tive Leqislation, 53 Northwestern L. Rev. 137 (1958); 
Retail Installment Sales - Consumer Protection, 4 
Villanova L. Rev. 408. Sher, The Unruh Act & Chattel 
Mortqaqes - A Case of Leqislative Wersiqht, 13 
Stanford L. Rev. 282 (1961). 

In reviewing the action of other states with 
respect to a removal of possible incongruities between 
the regime of the Code and the provisions of the 
applicable retail installment sales legislation the 
following picture appears. 

Illinois adopted the Uniform Commercial Code 
(Illinois Revised Statutes 1961, ch. 26), without any 
conforming amendments of the Retail Installment Sales 
Act of 1957 (Illinois Revised Laws 1961, ch. 121-1/2, 
section 223-253). 

California proposed certain conforming amendments 
of the Retail Installment Sales Law of 1959 (Cal. 
Civil Code, section 1801-1812.9) in connection with 
the proposed adoption of the Uniform Commercial code 
(Calif. Senate Bill No. 1093, sec. 110102, subsecs. 6 
and 7). At the same time the California bill on the 
Uniform Commercial Code has deleted one special 
provision of the Code dealing with this area, y&., 
the necessity of a compulsory resale of a repossess- 
ing secured party whenever a buyer of consumer goods 
has paid sixty per cent of the cash price. Calif. 
Senate Bill No. 1093, section 19505, see Special 
Report by the California State Bar Committee on the 
Commercial Code, 37 Calif. State Bar Journal 119 at 
220 (1962). 

The history of the events in Connecticut illus- 
trates best the uncertainties and policy questions 
arising in this connection. Whek the uniform 
Commercial Code was adopted in that state, the enact- 
ing statute specifically repealed one section of the 
Retail Installment Sales Financing Law (Gen. Stats. 
of Connecticut, 1958 Revision, secs, 42-83 to 42-100) 
viz., the section on foreclosure (sec. 42-98), Conn. - 
Publ. Acts 1959, P.A. No. 133, sec. 10-102(1); yet, 
the repealer was repealed in turn and the section was 
reinstated in the same year (Conn. publ. Acts 1959, 
P.A. No. 615, sec. 28). In addition, Connecticut 



passed a  b a t t e r y  of amendments doc tor ing  up t h e  bas i c  
concepts such a s  "goods" (Conn. Publ,  Acts 1959, P.A. 
589, sec .  2) and " r e t a i l  buyer" (Conn. Publ, Acts 1959, 
P.A. 495) ,  although a  r ev i s ion  of t hese  terms had 
been made as  l a t e  a s  i n  1957 (Conn. Publ. Acts 1957, 
ch.  357). F ina l ly ,  i n  1961 Connecticut passed another 
ex tens ive  amendment f o r  the  purpose of conforming the  
Re ta i l  Instal lment  Sa le s  Financing Law t o  the  concept 
and r u l e s  of t h e  Commercial Code Conn. Publ. Act 1961, 
P.A. 116, secs .  20-24). The coverage of t h e  r e t a i l  
i n s t a l lmen t  s a l e s  l e g i s l a t i o n  was extended t o  "consumer 
goods" and "equipment" as  def ined by t h e  Uniform 
Commercial Code, r e t a i l  i n s t a l lmen t  cont rac t  was 
def ined a s  being i n  t h e  na ture  of "a s e c u r i t y  agree- 
ment" within t h e  meaning of the  Code and o ther  
terminological  changes were made f o r  purposes of 
congrui ty .  In addi t ion ,  t h e  r e i n s t a t e d  forec losure  
provis ions  were modified t o  be more cons i s t en t  with 
Ar t i c l e  9 ,  p a r t  5 .  

I n  analyzing t h e  ex ten t  t o  which t h e  Uniform 
Commercial Code and t h e  Hawaii R e t a i l  Ins ta l lment  
Sa le s  Act a re  i n  c o n f l i c t  o r ,  a t  l e a s t ,  over lap,  
a t t e n t i o n  must f i r s t  be d i r ec t ed  t o  t h e  type of t r ans -  
ac t ions  regula ted  by t h e  Hawaii R e t a i l  Ins ta l lment  
Sa le s  Act. Without going i n t o  t h e  exac t  d e t a i l s ,  i t  
may be pointed out  t h a t  the  Act a p p l i e s  t o  r e t a i l  
ins ta l lment  s a l e s  of qoods which i n  t h e  hands of t h e  - 
buyer a r e  e i t h e r  "consumer qoods" o r  "equipment" wi th in  
t h e  terminology of t h e  Code and t h a t  t h e  term 
is  def ined t o  include se rv ices  whether f o r  o r i v a t e  o r  - 

commercial use.  While the  Code au tho r i zes  some 
s p e c i a l  l oca l  exceptions f o r  buyers of consumer goods 
( sec .  9-206(1)) and i t s e l f  conta ins  some s p e c i a l  r u l e s  
governing s e c u r i t y  agreements r e l a t i n g  t o  consumer 
goods ( see .  9-204 (4) ( b ) )  and s e c u r i t y  i n t e r e s t s  i n  
consumer goods (see.  9-505(1)) which i n  p a r t  pursue a  
s imi l a r  po l icy  a s  the  ~ e t a i l  Ins ta l lment  s a l e s  ~ c t ,  
t h e  l a t t e r  l e g i s l a t i o n  c o n f l i c t s  with t h e  Code t o  t h e  
ex ten t  t h a t  it covers ins ta l lment  purchases made by 
buyers of equipment. 

The following t a b l e  p re sen t s  a  synopsis of the  
a reas  i n  which the Uniform Commercial Code and the  
Re ta i l  Instal lment  Sa les  Act e i t h e r  overlap o r  c o n f l i c t .  



R e t a i l  I n s t a l l m e n t  Uniform 
S u b j e c t  S a l e s  A c t  Commercial Code 

Payment t o  Sec.  201A-9 Sec .  9-318 
a s s i g n o r  w i t h o u t  S i m i l a r  p rov i -  
n o t i c e  o f  s i o n s :  o v e r l a p ;  
ass ignment .  no c o n f l i c t .  

In fo rmat ion  abou t  Sec .  201A-10 Sec .  9-208 1 1 )  
amount of  unpaid  
b a l a n c e .  

I n v a l i d i t y  of  
add-on c l a u s e s .  

I n v a l i d i t y  of  
waiver  of  de- 
f e n s e s  v i s - a - v i s  
an a s s i g n e e .  

R i g h t s  and reme- 
d i e s  a f t e r  
d e f a u l t .  

Time of  d i s p o s i -  
t i o n  a f t e r  
r e t a k i n g .  

. . 
S l i g h t  d i f f e r -  
ences  i n  proce-  
d u r e .  N o  major 
c o n f l i c t .  

Sec .  201A-15 Sec .  9-204 (4)  (b) 
(Limited t o  acces -  (Limited t o  acces -  
s o r i e s ,  s p e c i a l  or 
a u x i l i a r y  equip-  
ment, and s u b s t i -  
t u t i o n s )  : Major 
d i s c r e p a n c y  w i t h  
U.C.C. 

Sec.  201A-17 
(Appl ies  t o  i n -  
s t a l l m e n t  s a l e s  
cover ing  p u r c h a s e  
of  consumer goods 
o r  equipment) : 
Major d i s c r e p a n c y  
w i t h  U.C .C .  

Secs .  201A-23 t o  
27 
( P r o v i s i o n s  s a f e -  
guarding t h e  
r i g h t s  o f  t h e  i n -  
s t a l l m e n t  b u y e r ) .  
Cons ide rab le  
v a r i a t i o n s  from 
system o f  U . C . C .  

Secs .  201A-23 and 
24 
(Secured p a r t y  
must hold  goods 
f o r  t e n  d a y s ,  
u n l e s s  h e  m a i l s  
advance n o t i c e  of  
i n t e n t i o n  t o  re- 
t a k e )  : Impor tan t  

s i o n s  and goods 
acqu i red  w i t h i n  
t e n  days  i n  c a s e  
o f  consumer goods ,  
no l i m i t a t i o n  i n  
c a s e  of  equ ipment ) .  

Sec .  9-206 (1) 
( I n v a l i d i t y  
a p p l i e s  o n l y  t o  
purchases  of  con- 
sumer goods,  i f  
l o c a l  s t a t u t e  s o  
s p e c i f i e s )  . 

Secs .  9-503 t o  
506 
( P r o v i s i o n s  s a f e -  
~ u a r d i n g  t h e  
r i g h t s  of  t h e  
d e b t o r )  . 

Sec.  9-504 
(Secured p a r t y  
may d i s p o s e  of 
c o l l a t e r a l  a t  
any t i m e ,  p rovid-  
ed d e b t o r  has  
r e c e i v e d  
r e a s o n a b l e  ad- 
,Iaxze n o t l c e  of 



Retail Installment Uniform 
subject sales Act Commercial Code 

difference. time of sale). 

Protection of Sec. 201A-25 
buyer who has (Buyer who has 
paid a substan- paid 50 per cent 
tial portion of of price may 
price: insist on sale 

rather than reten- 
compulsory sale tion in satisfac- 

tion of unpaid 
balance) . 

Sec. 9-505 
(Debtor who has 
paid 60 per cent 
of price may 
insist on sale 
rather than reten- 
tion in satisfac- 
tion of unpaid 
balance). 

limitation on Sec. 201A-27 - - -  
deficiency (Buyer who has No such provision. 
judgment paid 80 per cent 

of price may 
force secured 
party to elect 
between retention 
of goods without 
right to defi- 
ciency or release 
of goods and ex- 
clusive reliance 
on collection of 
unpaid balance). 

limitation on sec. 201~-25 Sec. 9-504 
private sale (No provisions on (Resale must be 

method of private commercially 
sale except "rea- reasonable; no 
sonable effort to provision for 
secure fair price" preservation of 
and preservation records). 
of records for one 
year). 

s his report refrains from recommending any major 
change in the Retail Installment Sales Act so as to 
curtail its protection of retail installment buyers 
of equipment or to substantially reduce its safe- 
guards against excessive losses on default. 



It is recommended: 

(1) to amend the Retail Installment Sales Act 
so as to 

(a) harmonize the definition of "retail 
installment contract" with the terminol- 
ogy of the Code; 

(b) adjust the provision specifying formal 
requirements so as to not fall short of 
the requirements of the Code; 

(c) restrict the right to compulsory resale 
to buyers who have paid sixty per cent 
of the price rather than fifty per cent; 
and 

(d) add a requirement in sec. 201A-25 which 
incorporates the standards of the Code 
in the choice of the methods of disposi- 
tion. 

(2) to modify the provisions of the Code by 

(a) adding in sec. 9-204(4) a subsection (c) 
reading : 

"(c) to the extent that such clause 
contravenes the provisions regulat- 
ing retail installment sales." 

(b) changing the savings clause in sec. 9-206 
so as to read: 

"Subject to any statute which establishes 
a different rule for retail buyers or 
any decision which establishes a differ- 
ent rule for buyers of consumer goods." 

(c) adding in sec. 9-501(2): 

"Subject to the special provisions 
governing retail installment sales, 
after default." 



suqqested Amendments - chapter  ZOlA, Revised Laws of 
Hawaii 1955, as  Amended. 

Sec. 201A-1, pa r .  7 a s  follows: 

" ' R e t a i l  ins ta l lment  c o n t r a c t '  o r  ' c o n t r a c t '  
means any agreement t o  pay t h e  purchase p r i c e  o r  
monies advanced i n  payment of t h e  purchase p r i c e ,  of 
goods, by payment thereof  i n  two o r  more in s t a l lmen t s  
over a  per iod of t ime, whether o r  not such c o n t r a c t  
contains  a  provis ion by which a  purchase money secu- 
r i t y  i n t e r e s t  i s  taken o r  r e t a ined .  This term 
includes bu t  i s  not l imi t ed  t o  a  s e c u r i t y  agreement 
and a  cont rac t  for  t h e  bailment o r  l ea s ing  of goods 
by which the  b a i l e e  o r  l e s s e e  c o n t r a c t s  t o  pay a s  
compensation a  sum s u b s t a n t i a l l y  equiva len t  t o  o r  i n  
excess of i t s  value and by which it  i s  agreed t h a t  
t h e  b a i l e e  o r  lessee  i s  bound t o  become, o r  has  the  
opt ion of becoming t h e  owner of t h e  goods upon f u l l  
compliance with the  terms of  t h e  c o n t r a c t . "  

Sec. 201A-2(b), par .  2 a s  follows: 

"The cont rac t  s h a l l  conta in  t h e  names of t h e  
p a r t i e s  and t h e i r  r e spec t ive  p l a c e s  of bus iness  o r  
res idence.  Ei ther  t h e  con t r ac t ,  o r  t h e  s a l e s  s l i p  
o r  other  wr i t t en  statement o r  evidence of t h e  purchase 
required t o  be furnished t o  t h e  buyer under t h i s  
s ec t ion ,  s h a l l  contain a d e s c r i p t i o n  of  the  goods, 
including make, model and i d e n t i f i c a t i o n  number o r  
marks, i f  any. I f  t h e  con t r ac t  conta ins  o r  i s  
coupled with a  s e c u r i t y  agreement the  requirements of 
U.C.C.  s ec t ion  9-203 must be l ikewise observed." 

Sec. 201A-25, second sentence as  fol lows:  

"subjec t ,  however, t o  the  requirements of U .C .C . 
sec t ion  9-504(3) and the  requirements and condi t ions  
of t h i s  s ec t ion . "  

Sec. 201A-25, f i r s t  sentence a s  follows: 

Change f i f t y  per  cen t  t o  s i x t y  pe r  cen t .  



Suqqested Amendments - Chapter 233, Revised Laws of 
Hawaii 1955. 

Sec. 233-9(c) a s  fol lows:  

"A s e c u r i t y  o r  any sha re  o r  any i n t e r e s t  
evidenced thereby s h a l l  be a t tached  i n  t h e  same manner 
a s  is  provided f o r  t h e  l evy  of  an execution thereon."  

Sec. 233-12 a s  follows: 

"Sec. 233-12. Examination of defendant ,  where 
no property known: order  r equ i r inq  d e l i v e r y  of 
p rope r ty  fo r  purposes of levy.  Whenever it appears 
by t h e  a f f i d a v i t  of t h e  p l a i n t i f f  o r  by t h e  r e t u r n  
of  t h e  attachment t h a t  no proper ty  is known t o  the  
p l a i n t i f f  or o f f i c e r  on which t h e  attachment can be 
executed, o r  not enough t o  s a t i s f y  t h e  p l a i n t i f f ' s  
claim, the  defendant may be  required by t h e  c o u r t  o r  
judge t o  a t t end  before  it o r  him and g ive  information 
on oath respect ing t h e  same. 

I f  it appears t h a t  t h e  defendant o r  o t h e r  person,  
having no secu r i ty  i n t e r e s t ,  l i e n  o r  r i g h t  of  re ten-  
t i o n  the re in  which e n t i t l e s  him t o  possess ion ,  has 
possession of c h a t t e l s ,  s e c u r i t i e s  o r  o the r  negot iab le  
instruments which must be  a t tached  by s e i z u r e ,  the  
cour t  o r  judge, upon app l i ca t ion  by t h e  p l a i n t i f f  o r  
o f f i c e r  executing t h e  w r i t ,  may summarily d i r e c t  such 
defendant or o ther  person t o  produce and d e l i v e r  them 
t o  t h e  o f f i c e r  f o r  t h e  purpose of attachment." 

Sec. 233-46 a s  follows: 

"Sec. 233-46. Levy on and execution s a l e  of 
investment s e c u r i t i e s ;  qarnishment t h e  proper proce- 
dure when the  s e c u r i t y  i s  sub jec t  t o  r i q h t  of 
possess ion  of t h i r d  pa r ty ,  levy and s a l e  i f  s e c u r i t y  
i s  surrendered o r  claimed t o  be l o s t ,  destroyed o r  
wronqfully taken.  

(a)  A s e c u r i t y  o r  any share  o r  o t h e r  i n t e r e s t  
evidenced thereby which i s  outs tanding and not  i n  t h e  
possession of a t h i r d  p a r t y  who has a s e c u r i t y  
i n t e r e s t ,  l i e n  o r  r i g h t  of r e t e n t i o n  t h e r e i n  which 
e n t i t l e s  him t o  possession s h a l l  be lev ied  upon under 
a w r i t  of execution by being a c t u a l l y  se ized  by t h e  
o f f i c e r  executing t h e  w r i t .  

A t  any time a f t e r  t h e  issuance of t h e  w r i t ,  upon 
app l i ca t ion  of the  judgment c r e d i t o r  o r  t h e  o f f i c e r  



executing t h e  w r i t  and upon due n o t i c e  t o  t h e  
defendant o r  o the r  person having possession of t h e  
s e c u r i t y  without being e n t i t l e d  the re to ,unde r  a  
s e c u r i t y  i n t e r e s t ,  l i e n  o r  r i g h t  of r e t e n t i o n ,  t h e  
cour t  o r  judge may summarily d i r e c t  t h e  defendant o r  
such o ther  person s o  having possession of t h e  s e c u r i t y  
t o  produce t h e  same and d e l i v e r  it t o  t h e  o f f i c e r  for  
t h e  purpose of levy and s a l e .  The s e c u r i t y  so  lev ied  
upon s h a l l  be adver t i sed  f o r  s a l e  and sold i n  t h e  
manner provided i n  s e c t i o n  233-42. Af te r  t h e  s a l e  
t h e  levying o f f i c e r  s h a l l  d e l i v e r  t o  t h e  purchaser the  
s e c u r i t y  endorsed o r  assigned by him a s  t h e  agent of 
t h e  judgment debtor ,  which de l ive ry  and endorsement 
o r  assignment s h a l l  e n t i t l e  t h e  purchaser t o  a l l  t h e  
r i g h t ,  t i t l e  and i n t e r e s t  of t h e  judgment debtor  i n  
t h e  s e c u r i t y  and t o  r e g i s t r a t i o n  of t h e  t r a n s f e r  a s  
provided in  U.C.C. A r t i c l e  8. This subsect ion s h a l l  
apply t o  any s e c u r i t y  which is  e i t h e r  wi th in  t h e  
State o r  which i s  i n  the  possession of  an owner o r  
o the r  person sub jec t  t o  t h e  j u r i s d i c t i o n  of t h i s  
s t a t e .  

(b) A s e c u r i t y  o r  any sha re  or o the r  i n t e r e s t  
evidenced thereby which i s  outs tanding and i n  t h e  
possession of a  person who i s  e n t i t l e d  t o  such posses- 
s ion  under a  s e c u r i t y  i n t e r e s t  o r  l i e n  o r  o t h e r  r i g h t  
of  r e t en t ion  t h e r e i n  s h a l l  be reached by garnishment 
a s  provided i n  chapter  237. 

(c) A s e c u r i t y  which has been surrendered t o  
t h e  i s s u e r  o r  which i s  claimed by t h e  debtor  t o  have 
been l o s t ,  destroyed o r  wrongfully taken s h a l l  be 
levied upon by not i fy ing  t h e  p re s iden t ,  s e c r e t a r y ,  
t r e a s u r e r  o r  managing agent of t h e  i s s u e r  o r  authen- 
t i c a t i n g  t r u s t e e ,  t r a n s f e r  agent ,  r e g i s t r a r  o r  o the r  
such agent t h a t  such s e c u r i t y  has  been lev ied  upon. 
Service of such no t i ce  s h a l l  opera te  a s  a  p roh ib i t i on  
of the  r e g i s t r a t i o n  of a  t r a n s f e r  of such s e c u r i t y ,  
pending s a l e  upon such execut ion,  t o  any one except 
a  person who is e n t i t l e d  t o  r e g i s t r a t i o n  of such 
t r a n s f e r  under A r t i c l e  8 .  

(d) The s a l e  of a  s e c u r i t y  lev ied  upon pursuant 
t o  the  preceding subsect ion s h a l l  be made i n  the  
manner provided i n  sec t ion  233-42. The o f f i c e r  s h a l l  
i s s u e  a  c e r t i f i c a t e  of t r a n s f e r  t o  t h e  purchaser 
s t a t i n g  t h a t  t h e  s e c u r i t y  sold i s  surrendered t o  the  
i s s u e r  o r  is  claimed by t h e  debtor  t o  have been l o s t ,  
destroyed or wrongfully taken. The t r a n s f e r  s h a l l  
v e s t  i n  the purchaser a l l  r i g h t s  and remedies which 
t h e  judgment debtor had i n  the  sur rendere l  s e c u r i t y  



o r  i n  such s e c u r i t y  which i s  claimed t o  have been 
l o s t ,  destroyed o r  wrongfully taken ."  

Suqqested Amendments - Chapter 237, Revised Laws of 
Hawaii 1955. a s  Amended. 

Sec. 237-1 a s  follows: 

"Sec. 237-1. Garnishee urocess:  "qarnishee 
fund" . 

(a)  Before judgment. When any goods o r  e f f e c t s  
of a  debtor  a r e  concealed i n  t h e  hands of an a t to rney ,  
agent ,  f a c t o r ,  o r  t r u s t e e  ( i n  t h i s  chapter  j o i n t l y  
and seve ra l ly  included i n  the  term "garnishee")  s o  
t h a t  they cannot be found t o  be a t tached  o r  lev ied  
upon, o r  when any goods o r  e f f e c t s  of a  debtor  a r e  i n  
t h e  possession of another person ( a l s o  included under 
the  term "garnishee")  under a  claim of a  s e c u r i t y  
i n t e r e s t ,  l i e n  o r  r i g h t  of r e t e n t i o n  t h e r e i n ,  or when 
any debt  i s  due from any person ( a l s o  included under 
t h e  term "garnishee")  t o  a  deb to r ,  o r  when any person 
has i n  h i s  possession f o r  safekeeping any moneys of 
t h e  debtor ,  any c r e d i t o r  may b r ing  h i s  a c t i o n  aga ins t  
a  debtor  and i n  h i s  p e t i t i o n  f o r  process ,  o r  by sub- 
sequent ex p a r t e  motion and amendment of t h e  complaint 
a t  any time before  judgment, may reques t  t h e  cour t  
t o  i n s e r t  i n  t h e  process  a  d i r e c t i o n  t o  t h e  o f f i c e r  
serving the same t o  leave a  t r u e  and a t t e s t e d  copy 
thereof  with t h e  garnishee t o  appear pe r sona l ly  upon 
t h e  day o r  t e r m  appointed i n  t h e  process  f o r  hearing 
t h e  ac t ion  o r  a t  any o the r  time appointed by the  cour t  
and then and the re  on oa th  t o  answer a l l  of t h e  follow- 
ing i n q u i r i e s  here in  inc lus ive ly  r e f e r r e d  t o  a s  t h e  
"d isc lusure" :  (1) whether he has ,  o r  a t  t h e  time the  
copy was served on him had, any of t h e  goods o r  
e f f e c t s  of t h e  defendant i n  h i s  hand, and i f  so  t h e  
na tu re ,  amount and value the reo f ;  and ( 2 )  whether he 
holds  o r  a t  t h e  time of t h e  s e r v i c e  held such goods 
o r  e f f e c t s  under a  claim of  a  s e c u r i t y  i n t e r e s t ,  l i e n  
o r  r i g h t  of r e t e n t i o n  t h e r e i n  t o  secure t h e  payment 
of a  debt  o r  performance of  another o b l i g a t i o n ,  and, 
i f  so ,  the  amount o r  na ture  t h e r e o f ;  o r  (3) . . . . . 
o r  (4) . . . . . 

From the  time of leaving such copy, t h e  garnishee 
s h a l l  secure i n  h i s  hands t o  pay such judgment a s  the  
p l a i n t i f f  s h a l l  recover i n  the  a c t i o n ,  the  following 
proper ty  o r  choses (1) a l l  the  goods and e f f e c t s  of 
the  defendant then i n  t h e  hands of t h e  qarnishee and 



not  he ld  under a claim of  a s e c u r i t y  i n t e r e s t ,  l i e n  
o r  r i g h t  of r e t e n t i o n ;  (2) any su rp lus  owed t o  t h e  
debtor ,  from the  d i s p o s i t i o n  of  any goods o r  e f f e c t s  
he ld  by t h e  garnishee under t h e  claim of a s e c u r i t y  
i n t e r e s t ,  l i e n  o r  r i g h t  of  r e t en t ion  t h e r e i n ;  (3) . . 
. . . o r  (4)  . . . . . "  

Sec. 237-2 as  follows: 

,,Set. 237-2. Garnishee. r i q h t s .  d u t i e s .  The 
p l a i n t i f f  on prayinq out  execution s h a l l  be e n t i t l e d  
t o  have incluhed-inssuch execution an order  d i r ec t ing  
t h e  o f f i c e r  serving the  same t o  make demand of t h e  
garnishee f o r  the  goods and e f f e c t s  of  t h e  defendant 
secured i n  h i s  hands not  held under a s e c u r i t y  
i n t e r e s t ,  l i e n  o r  r i g h t  of r e t en t ion  o r ,  i f  held 
under a s e c u r i t y  i n t e r e s t ,  l i e n  o r  r i g h t  of r e t en t ion  
t o  secure payment of a debt  then t o  make such demand, 
upon payment by t h e  ~udgment c r e d t o r  of such debt  and 
a l l  o t h e r  debts  which a r e  secured by a pe r fec t ed  
s e c u r i t y  i n t e r e s t  i n  o r  l i e n  on such goods and e f f e c t s  
acquired p r i o r  t o  t h e  time of t h e  se rv ice  of t h e  
garnishee se rv ice .  Upon such demand the  garnishee 
s h a l l  expose t h e  same t o  be  taken on execut ion and 
when appropr ia te  t o  indorse  o r  ass ign  the  c e r t i f i c a t e s  
t o  t h e  s h e r i f f  a s  agent of the execut ion debtor .  The 
order  may d i r e c t  t h e  o f f i c e r  a l s o  t o  make demand of  
t h e  garnishee fo r  t h e  deb t ,  surp lus  o r  wages secured 
i n  h i s  hands o r  t h e  moneys held by him f o r  safekeeping. 
. . . I f  t h e  garnishee has  i n  any manner wrongfully 
disposed of such goods and e f f e c t s  o r  does not  expose 
and sub lec t  t h e  same t o  be taken on execut ion a s  
demanded, o r  i f  t h e  garnishee does n o t  pay t o  t h e  
o f f i c e r ,  when demanded, such deb t ,  su rp lus ,  wages o r  
moneys held f o r  safekeeping, t h e  garnishee s h a l l  be  
l i a b l e  t o  s a t i s f y  such judgment out  of h i s  own e s t a t e ,  
a s  h i s  own proper d e b t ,  i f  such goods o r  e f f e c t s ,  o r  
deb t ,  su rp lus ,  wages o r  money he ld  f o r  safekeeping 
be  of s u f f i c i e n t  value o r  amount, and i f  no t  . . . ." 

Sec. 237-8 as  follows: 

"Sec. 237-8 Execution when. I f  the  garn ishee  
f a i l s  t o  appear . . . o r  having appeared he r e fuses  
t o  d i sc lose  upon oath whether he has o r  a t  t h e  time 
of the se rv ice  had goods o r  e f f e c t s  of t h e  defendant 
i n  h i s  hands, and t h e i r  nature  and value and whether 
he holds or a t  the time of the s e r v i c e  held such goods 
o r  e f f e c t s  under a claim of a s e c u r i t y  i n t e r e s t ,  l i e n  
o r  r i g h t  of r e t e n t i o n  and the  amount of the  debt  o r  
t h e  nature  of  t h e  ob l iga t ion  secured thereby o r  



whether a debt  i s  due from him . . . provided t h a t  i f  
it appears t h a t  t h e  goods and e f f e c t s ,  i f  not  held 
under a  s e c u r i t y  i n t e r e s t ,  l i e n  o r  r i g h t  of r e t e n t i o n ,  
a r e  of l e s s  va lue ,  and, if so he ld ,  t h e  su rp lus  t o  
whicn t h e  debtor  i s  e n t i t l e d ,  and t h e  debt  and che 
moneys i n  safekeeping a r e  of l e s s  amount than t h e  
judgment recovered aga ins t  t h e  deb to r ,  judgment s h a l l  
be  rendered . . . and i f  it appears t h a t  t h e  garnishee 
has  no goods o r  e f f e c t  of such debtor  i n  h i s  hands, 
n o t  he ld  under a  s e c u r i t y  i n t e r e s t ,  l i e n  o r  r i g h t  of 
redemption o r ,  i f  so  he ld ,  does o r  w i l l  not  owe any 
su rp lus  t o  such debtor  o r  i s  not  indebted t o  him, o r  
has  no moneys i n  h i s  possession f o r  safekeeping then 
. . . . However, i f  he appears and on oath d i s c l o s e s  
f u l l y  whether he has  i n  h i s  hands goods o r  e f f e c t s  of 
t h e  defendant . . . "  

Sec. 237-10 a s  fol lows:  

"Sec. 237-10. Surplus o r  deb t s  payable i n  fu tu re .  
i f  from the d i sc losu re  made on oa th  by the  garnishee 
it appears t h a t  upon d i sposa l  of  goods o r  e f f e c t s  of 
t h e  defendant held under a  s e c u r i t y  i n t e r e s t ,  l i e n  o r  
r i g h t  of r e t e n t i o n ,  he owes t h e  su rp lus  i f  any t o  t h e  
defendant o r  t h a t  he is  indebted t o  t h e  defendant . . 
. . then such judgment . . . s h a l l  c o n s t i t u t e  a  l i e n  
upon t h e  ob l iga t ion  t o  pay such su rp lus  o r  t h e  debt  
u n t i l  and a t  t h e  time it becomes due and payable." 

Suqqested Amendment - Sect ion 343-23, Revised Laws 
of Hawaii 1955. 

"Sec. 343-23. I d e n t i f i c a t i o n  of assiqnments, e t c . ,  
o f  mortqaqes and l e a s e s  by re ference  t o  r e q i s t r a t i o n  
of o r i q i n a l .  It s h a l l  not  be lawful  f o r  the  reg is -  
t r a r  t o  record any assignment, extension o r  r e l e a s e  
of  mortgage o r  r e a l  p roper ty ,  o r  a  c e r t i f i c a t e  of 
e n t r y  f o r  the  purpose of forec losure  under mortgage, 
o r  an a f f i d a v i t  of forec lusure  under a  power contain-  
ed i n  any mortgage, o r  an a f f i d a v i t  of e n t r y ,  o r  an 
execut ion,  order  o r  decree ,  fo r  possession of  t h e  
premises covered by any mortgage, o r  an assignment, 
extension o r  cance l l a t ion  of l e a s e ,  un less  t h e  same 
conta ins  a  re ference  t o  t h e  hook and page of  t h e  
r e g i s t r a t i o n  of t h e  o r i g i n a l  mortgage o r  l e a s e ,  a s  
t h e  case  may be.  No a~endment ,  cont inua t ion  s t a t e -  
ment, terminat ion s ta tement ,  statement of assignment, 
o r  statement of r e l e a s e  r e l a t i n g  t o  s e c u r i t y  i n t e r e s t s  
i n  goods which a r e  o r  a re  t o  become f i x t u r e s  s h a l l  be 
f i l e d  unless  it complies with t h e  r e q u i r e r e n t s  of 



U.C.C. 9-407(2). This section shall not apply to any 
document mentioned herein executed prior to April 13, 
1915; and this section shall not apply to any docu- 
ment mentioned herein which refers to an unrecorded 
mortgage or lease, if such fact be recited therein." 

U.C.C. Secs. 10-103 and 10-104. 

These sections of the Code are self-explanatory. 

Miss Nancy Takei prepared the manuscript for printing. 


