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The Legislative Reference Bureau was requested by the First  
State Legislature to examine Hawaii's workmen's compensation law 
with the purpose of clarifying and recodifying the statutory provi- 
sions. It soon became apparent that to review the law in such a 
way a s  to be able to make worthwhile suggestions for i t s  recodifica- 
tion necessitated comprehensive study of the workmen's compensa- 
tion program in Hawaii. We were fortunate in that Dr. Stefan A. 
Riesenfeld, Professor of Law at  the University of California 
(Berkeley), a recognized authority on workmen's compensation, 
agreed to undertake the conduct of such a study for the Bureau.He 
was assisted in the preparation of portions of the report by V. Carl 
Bloede, Associate Researcher, Mrs. Patricia K. Putman, Assistant 
Researcher, and John E. Parks  IV, Assistant in Research, members 
of the Bureau staff. 

The report is designed to accomplish several objectives: (a) 
provide a review and analysis of the State's present workmen's 
compensation legislation and i t s  practical operation, including the 
costs of insurance (chapters 1 through 6) ;  (b) identify major changes 
in program orientation and administration which appear desirable 
(chapter 7 ) ;  (c) identify formal, technical and minor improvements 
which should be made in the State law (chapter 8); and (d) provide 
a draft of a recodified workmen's compensation law which removes 
ambiguities and inconsistencies in the present legislation and 
which may be enacted without effecting major substantive o r  pro- 
cedural changes in the existing law (Appendix A). 

The cooperation and interest of the Department of Labor and 
Industrial Relations and particularly the Workmen's Compensation 
Division of that department, the Insurance Division of the Depart- 
ment of Treasury and Regulation, the Hawaii Casualty and Insurance 
Rating Bureau, the American Federation of Labor and Congress of 
Industrial Organizations, the International Longshoremen's and 
Warehousemen's Union, the Hawaii Employers Council, and the 
National Council on Compensation Insurance facilitated the prepara- 
tion of this report. The Bureau thanks the members of these 
organizations and the other individuals who have helped. 

Tom Dinell 
Director 

January, 1963 



INTRODUCTION 
Workmen's compensation is the oldest branch of social insur- 

ance operative in the United States. It was introduced after prolonged 
study of similar  reforms that had been enacted in various European 
countries during the last quarter of the nineteenth century.1 Its 
initial development may be attributed to the need for protecting 
workmen against some of the physical and economic hazards that 
were inherent in the then rapidly emerging industrial society. It 
was necessary, however, in order  to achieve this objective, to 
bring into being new legal principles so a s  to remedy a situation 
in which employers, a s  a result of both civil law and common law 
rules, were responsible for injuries o r  death of their employees 
only in cases  of legal fault, in whichemployees o r  their dependents 
had the burden of proof of the negligence of the employer and, in 
cases of dispute, had to resor t  to protracted and costly litigation. 

A New System of Legal Relations 

Workmen's compensation then is a branch of social insurance 
for workers aimed at protection against the consequences of work 
injuries. It replaces the traditional doctrines of tort liability with 
a new and independent system of legal relations. The basis of 
the employees' rights and remedies and the correlative duties of 
the employers must not be sought in notions of tort o r  contract 
law. Rather, workmen's compensation legislation creates  a novel 
statutory relationship between the parties in which, generally 
speaking, the right to benefits depends on three elements: the 
occupational status of the injured worker, the character of the harm 
sustained, and the connection of the harm with the employment. More 
specifically, the right to benefits in a particular jurisdiction in an 
individual case depends upon each of the three elements a s  defined 
and limited by the applicable workmen's compensation legislation. 
Important variations among the workmen's compensation laws of 
the individual states a r e  due to the manner in which these three 
basic elements a r e  spelled out. Needless to say, however, the prin- 
cipal differences today lie in the measure and magnitude of the 
benefits afforded. 

The Goals of Compensation Legislation 

The goals of workmen's compensation legislation have under- 
gone certain shifts during the half-century in which the system has 

I F O ~  a more complete discussion of the history, nature, types and constitutionality of workmen's 
compensation legislation see Stefan A. Riesenfeld and Richard C. Maxwell, Modern Social Leaislacion 
(Brooklyn: The Foundation Press,  Inc.. 1950) pp. 127-153; U S .  Dep't of Labor, Growrh of Labor Law in 
the United States, 157-165 (1962). 



been operative in the United States. While in the early years  the 
primary emphasis rested on the payment of cash benefits desiged 
to provide income maintenance for the injured employee o r  his 
surviving dependents for a more o r  l e s s  limited period of time, 
the modern approach seeks satisfaction of more ambitious aims. 
The present-day goals of workmen's compensation a r e  threefold: 
(1) medical restoration and physiological rehabilitation a s  f a r  a s  
possible; (2) return of the permanently disabled worker to some 
gainful employment whenever possible, even where new skills must 
be developed; (3) provision of substantial relief for the economic 
and other losses  incurred. The embodiment of these goals in work- 
men's compensation legislation i s  a clear recognition that society 
bears a responsibility to insure that an injured worker and his 
family must not shoulder the whole burden of work injuries and 
therefore ought to provide the means necessary to res tore  him, a s  
far  a s  possible, to a productive role in society and to compensate 
him and his family, in an adequate manner, for his economic and 
physical losses. 

The Theory of Financing the Costs of Compensation 

The traditional rheory underlying the financing of the costs of 
compensation is deceptively simple: namely, that the cost of the 
product should include the cost of the trade r isk which could and 
should be shifted to the consumer. The theory is still widely 
accepted, but it is recognized today that compensation laws only 
achieve a division of a part of the social cost between labor and 
industry and not a passing onofthefull costs to the consumer a s  an 
element of the price of the final product. Actually, the financial 
burden of workmen's compensation i s  a charge on society which is 
distributed in a complex fashion between labor, industry, consumers 
and citizens at large, although the exact incidence is a matter of 
debate. 

The Development of Compensation Legislation in Europe and 
the United States 

Workmen's compensation insurance was well-established in 
Europe long before i t s  acceptance in the United States. Germany 
was the f irst  nation to meet the problems posed by the traditional 
doctrine of tort liability by replacing it with the establishment of 
new statutory employer-employee relationships. In 1871 Germany 
enacted an employers' liability law. This was followed in 1881 
by a proposal for  a comprehensive system of social insurance, a 
/ measure which had i ts  origin in the desire of the government to 
counteract the political gains of the Social Democrats. In 1874 
the basic Accident Insurance Act was passed. This in turn was 
supplemented by a ser ies  of social accident insurance laws.2 Other 

ZFor derails s ee  Brooks. Compulsory Insurance in Germany, ~n Fourth Specla1 Repon of rhe U S .  
Commlssloner of Labor 84 (1893). and I Workmen's Insurance and Campensatlon Sysrema in Europe. 
24th Ann. Rep. of the Commissmner of Labor. 1909, 983 (1911). 



Continental countries followed the German example. 3 

The course of developments in England was similar  to that in 
~ e r m a n ~ . 4  The defenses based on (1) common employment o r  the 
fellow servant rule, (2) assumption of risk, and (3) contributory 
negligence a s  a bar to redress,  all screened the employer from 
the hazards of tort liability. Beginning withthe Employer's Liability 
Act of 1880, a se r ies  of changes were made in the English law 
which included the passage of the f irst  workmen's compensation 
act in 1897 and culminated in the passage of the National Insurance 
(Industrial Injuries) Act in 1946, which placed the provision fo r  
protection against interruption of earnings from industrial injuries 
into a general system of social insurance. 

The movement for similar legislation in the United States 
began just before the turn of the century, stimulated in part,by 
the release of several government r e ~ o r t s . 5  There was rowing 
agreement that the then existing system of employers liabi f ity was 
unjust and uneconomical, but there was much controversy a s  to the 
proper remedy. The f irst  attempt at a radical change in the tradi- 
tional system of employers liability was made in Maryland in 1902 
when a cooperative accident fund was established by an Act  which 
was shortly thereafter declared unconstitutional.6 Bills in several 
states proposing investigatory commissions on the subject of em- 
ployers liability were defeated in the early 1900's. The f irst  
federal compensation act was passed in 1908, but i t  applied only to 
limited classes of employees of the federal government.7 

The year 1909 was the real  beginning of compensation legisla- 
tion in the United States. A state compensation insurance fund for 
the coal mining industry was established in Montana in that year,8 
and three states (Minnesota, New York and Wisconsin) established 
commissions to study compensation legislation. The United States 
and other states appointed similar commissions the following year. 
The reports of these investigatory commissions generally agreed 
that: (1) large portions of all fatal and non-fatal injuries remained 

3 ~ o m ~ e n s a r i o n  acts  of general coverage and with COmpulsOry o r  optional insurance features were 
passed by Austria (1887). Norway (1894). Finland (1895). Denmark (1898). France (1898). Italy (1898). 
Spain (1900). Netherlands (1901). Sweden (1901). Luxembourg (1902), Belgium (1903), Russia (1903) and 
Hungary (1907). 

4For a history of the British Compensation law unril 1941 see Wilson and Levy, Workmen's 
Insurance and Compensation (2 vols. 1939 and 1941). 

'0p. cit. supra note 2. Seealsa Willoughby, Workingmen's Insurance (1898) and Seventeenth Annual 
Repan of the Bureag of Labor Statistics of the State of New York for  1899, 555 (1900). 

Laws 1902, c. 139; see  The State Cooperative Accident Fund of Maryland, 9 Bull. Bureau of 
Labar 645 (1904); Franklin v. United Railways and E l e u r i c  Co. of Baltimore. 2 Baltimore City Repons 
309 (1904). 

'35 Star. 556, c. 236 (1908). 

8 ~ o n r .  Laws 1909. c. 67 declared unconsritutional becauseof the failure to exonerate.rhe employer 
from further liabiliry, Cunningham v. Norrhwestern ImprovementCo.,44 Mont. 180. 119 Pac. 554 (1911). 



uncompensated; (2) the sums actually paid were frequently in- 
adequate token compensation; (3) recoveries were obtained only after 
protracted litigation; (4) the attorneys of the injured workmen re-  
tained a large share of the sum actually obtained; and (5) an undue 
portion of the premiums paid by industry went to the insurance 
companies for administrative costs  and profits and was thus 
socially wasted. 

By 1911 twelve states had passed compensation o r  industrial 
insurance acts  which, while they variedconsiderably from jurisdic- 
tion to jurisdiction, were all designed to remedy the situation 
(or at least a segment thereof) which had rown up under the i? regime of traditional tort r i n ~ i ~ l e s . 9  Most ot e r  s tates followed 
suit. Hawaii adopted i t s  First compensation law in 1915, an Act 
which i s  discussed in greater  detail in chapter I. The last states to 
enact compensation legislation were Arkansas (1940) andMississippi 
(1948). Lingering doubts a s  to the general constitutionality of com- 
pensation legislation were removed in 1917 when the United States 
Supreme Court upheld the existing types of compensation laws.^^ 

%d. Laws 1910, c. 153;N.Y.Laws1910,c. 674 and c. 352; Cal. Stats. 1911, c. 399; Dl. Laws 1911, 
314; Kans. Laws 1911, c. 218; Mass.Actsand Res. 1911, c. 751; N.H. Laws 1911, c. 163, N.J. Acts 1911, 
c. 95; Nev. Stats. 1911, c. 183; Ohio Laws 1911, 524; Wash. Laws 1911, c. 74; Wis. Laws 1911. c. 50. 

l O ~ e w  York Central R.R. Co. v. White, 243 U.S. 188, 37 Sup. Ct. 247, 61 L.Ed. 667 (1917); Hawkins 
v. Bleakly, 243 U.S. 210, 37 Sup.Ct. 255. 61 L. Ed. 678 (1917); Mountain Timber Co. v. Washingon, 243 
U.S. 219, 37 Sup. Cr. 260, 61 L.Ed. 685 (1917). 
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CHAPTER 1 

DEVELOPMENT OF THE HAWAII LAW 
Workmen's compensation laws in the Unitedstatescontainpro- 

visions for the regulation of four major categories of subjects: (a) 
coverage in i t s  occupational, risk-selective, and geographical 
aspects; (b) types and measures of benefits; (c) administrative and 
procedural organization; and (d) security of payment. The coverage 
provisions define who will be covered and under what conditions; 
the benefit provisions spell out the extent to which he will be 
covered; the administrative provisions specify the manner in which 
a claim will be determined; and the security payment provisions 
define how the receipt of benefits by the persons entitled thereto is 
assured. When changes occur in workmen's compensation laws in 
Hawaii and elsewhere, it is the provisions within these major 
categories and not the categories themselves which a r e  changed. 

Summary of the development of the Hawaii law 

Hawaii adopted i t s  f irst  workmen's compensation act in 1915, 
based, in large measure, on the uniform act, drafted by the com- 
missioners on Uniform State Laws. The Hawaii Act, like compensa- 
tion laws in other jurisdictions, in the course of time, has been 
subjectsd to a long sequence of amendments. A s  a result, the present 
form of the statute bears the telling marks of patchwork, and 
many inc~ngrui t ies  and ambiguities have crept into the once fairly 
consistent scheme of the legislation. Broadly speaking the subse- 
quent alterations have extended to all four aspects of the law, - viz. 
coverage, types and measures of benefits, administration and 
security of payment. 

Coverage. The coverage of the Hawaii law has always been 
relatively broad. It has also been compulsory and exclusive. Over 
the years it has been extended to include formerly excepted classes 
of employees with higher earnings until now all employees in 
industrial employment and all public employees a r e  covered regard- 
less of the amount of their earnings. 

T s e s  and Measures of Benefits. Generally speaking, work- 
men's compensation laws in the United States provide for several 
types of benefits, usually classified a s  medical benefits and indem- 
nity benefits; with a subdivision of the latter into death benefits 
and disability benefits. Indemnity benefits a r e  usually--but to a 
varying degree--earnings-related. Most American benefit formulae 
specify one o r  more specific rz tes  of compensation measured a s  
a percentage of the weekly wage and then limit their operation by 
means of specified minima and maxima a s  to weekly benefit amount, 



duration, aggregate amount o r  combinations of such ceilings. The 
Hawaiian Act conforms to this pattern. 

The most important changes which have occured in the Hawaii 
law have affected the benefit formulae. These amendments were 
made for two principal purposes: (a) to liberalize and balance the 
benefit structure, and (b) to adjust the amounts so a s  to keep pace 
with the rising wage levels. This latter aim was necessitated 
because of the fact that benefits do not automatically r i se  with the 
wage level but a r e  subject to fixed ceilings which need constant 
adjustment in t imes of inflationary pressures. 

Table 1 shows the development of the provisions specifying: 
(a) ra tes  of compensation for various types of injuries; (b) maximum 
weekly benefit payments for  various types of injuries; (c) minimum 
weekly benefit payments for  various types of injuries; and (d) 
upper and lower limits on earning base used in the computation of 
death benefits. 

A review of the data in the table indicates the continual upward 
adjustment in benefit levels and liberalization of benefit provisions. 
The compensation ra tes  for disability have increased from 50 and 60 
per cent to 66-2/3 per cent; the maximum weekly benefits for  total 
disability, both permanent and temporary, from $18 to $75; the 
maximum weekly benefit for  permanent partial disability from 
$12 to $112.50 and for temporary partial disability from $12 to 
$50; the compensation rate for death benefits from 25 and 60 per 
cent to 35 and 66-2/3 per cent; and the maximum weekly earning 
base from $36 to $112.50. Parallel increases have occurred in the 
durational limits for which benefits may be paid and in the aggre- 
gate amounts of such benefits. 

Other significant changes relating to benefits include the 
adoption and expansion of a catalogue of schedule injuries covering 
all permanent injuries to listed members; the shift from compensa- 
tion based on reduction of earning capacity in cases of permanent 
partial disability to that based on loss of physical function; and the 
establishment of a special fund which can be drawn on to pay certain 
benefits beyond the statutory limits. 

Administration. Initially, responsibility for administration of 
the workmen's compensation law was lodged in county industrial 
accident boards. A fundamental reorganization of the administration 
of t@ law occurred in 1939 with the creation of a department of 

1For the general structure ofandtrendsinthe benefit formulae of the various jurisdictions see the 
comparative surveys of workmen's compensationlaws compiledandpublished from time to t ime original- 
ly  by the U. S. Bureau of Labor Statistics and now by the Bureau of Labor Standards. The first  of them 
was U. S. Bureau of Labor Statistics, Bulletin No. 126, 1914; the current one i s  U. S. Bureau of Labor 
Standards, Bulletin No. 161, State Workmen's compensation Laws. 1960 with 1961 Supplement. 



Table 1 

CHANCES IN COMPENSATION RATES. BENEFITS AKD EARNING BASE 
FOR TOTAL DISABLLITY, PARTlAL DISABILITY. AND DEATH 

UNDER HAWAII'S WORKMEN'S COMPENSATION LAW 
1915 TO PRESENT 

Type of Claim C H A N G E S  E F F E C T I V E  AS  O F :  

Total DlsnbUlty. Permanent: 

Compens~tion Rate (per cent) 

Maximum Weekly Benefit (dollars) 

Minimum Weekly Benefit (dollars) 

Comparstlve Item 

Total DlsPblliry. Temporary: 

Compnsatlon Rate (per cent) 

Maxlmum Weekly Benefit (dallara) 

Mlnimum Weekly Benefit (dollars) 

May 10 k 
July I May 2 May 2 April 27 May 12 May 11 July I July 1 July 1 July 1 July I 
1915 1917 1923 1927 1939 1943 1949 1951 1955 1957 1959 

Panla l  Dleabiliry. 
Permanent, Scheduled: 

Compensation Race (per cent) 

Maximum WeeWy Benefit (dollars) 

Minimum Weekly Benefit(dol1ars) 

Pania l  Diaabllity, 
Permanent, NonScheduled: 

Compnsatlon Rate (per cent) 

Maximum Weekly Beneflt (doUllnrs) 

Mlnimum Weekly Beneflt (dollars) 

60 

18 

3 

60 

18 

3 b 

50 

I2 

None 

50 

11 

None 

60 

18 

3 

60 

18 

3 6 

50 

None 

None 

50 

None 

None 

60 

20 

S 

60 

20 

5 b 

50 

None 

None 

50 

None 

None 

60 

25 

5 

60 

25 

5 b 

60 

None 

5 

60 

Nom = 
5 d  

66-2/3 

25 

8 

66-2/3 

25 

8 b 

6 6 4 3  

25 

8 b%s 

66-2/3 

None 

8 

66-2/3 

35 

8 

66-2/3 

35 

8 b 

66-2/3 

35 

erne 

66-2/3 

None 

8 



Table  1 (continued) 

Type of Claim C H A N C E S  E F F E C T I V E  A S  O F :  
I May 10 & 

May I 1  July  I July  1 July I July 1 July  1 
1943 1949 1951 1955 1957 1959 Comparative Item I July 1 

1915 
- I 

Par t i a l  Disability, 
Temporary:  

Compensation Rare (per cent) 

Maximum Weekly Beneflt (dollars) 

Mlnimum Weekly Benefit (dollars) 

Death: 

Compensation Ra te s  (per cent) 

Maximum Weekly 
Earning Base (dollars) 

Minimum Weekly 
Earning Base (dollars) 

50 

12 

None 

25-60 

36 

5 1  

May 2 
1917 
- 

50 

12 

None 

25-60 

36 

5 1 

May 2 
1923 
- 

50 

12 

None 

25-60 

36 

5 1  

April 27 
1927 
- 

50 

12 

None 

25-60 

36 

5 1  

May I 2  
1939 
- 

60  

12 

None 

25-60 

50 

5 

66-2/3 66.213 66-2/3 66-2/3 66-2/3 66-2/3 

25 25 25 35 50 50 

None None None 8 8 8 

Source: Laws of Hawaii. 

e: This  table does nor show durarlonal l imit o r  l imi ts  as  to aggregate amounrs. 

Minimum for  reduced rare is $10, 

O r  full wage, whichever I s  less.  

A ceiling on benefit payments resulred fo r  pract ica l  purposes f rom rhe fact char Hawaii 
law excludedfrom coverage unril July 1, 1949, employees who received wages exceeding a 
epeclfied weekly amount o r  s a l a r i e s  exceeding a specified annual amount. 

For mlnors  only. 

Fla t  $8 for  minors.  

Flat $18 f a r  minors.  

The existence o r  absence of weekly maxima and minima was nor clear ly  indlcared by the 
1951 change8 relating ro non-schedule cases. 

Applies only ro cases of wholly dependent beneficiaries.  

In addlrion, weekly death benefits may nor exceed the average weekly wage. 

The  law provldes a l so  char weekly benefits may not exceed 66-2/3 pe r  cent of the average 
weekly wage (without consisrency with the provieion summarized in  note i). 



labor and industrial relations, and within that department a bureau 
of workmen's compensation, and the establishment of boards to hear 
appeals. No major change in administrative arrangements has been 
made subsequently. 

Security of Payment. The original Act provided that compensa- 
tion was to be secured by insurance with a private ca r r ie r  o r  by 
gaining approval a s  a self-insurer. No important change has oc- 
curred with respect to requirements governing these two alterna- 
tives. 

The original Act of 191 5 

The first  Workmen's Compensation Act of Hawaii was passed 
by the terr i torial  legislature during the regular session of 1915 
(Session Laws of Hawaii 1915, Act 221). The statute was sub- 
stantially in the form approved by the Commissioners on Uniform 
State Laws during their 24th annual session in 1914,2 but subject 
to some significant omissions and modifications. The Hawaii law 
eliminated all provisions of the uniform act for a state insurance 
fund, excluded non-resident aliens from entitlement to death bene- 
fits, included persons "treated a s  adopted" within the adopted 
dependents category, and made a few changes in the coverage for- 
mula, such a s  replacing the phrase "all public and all industrial 
employment" with the phrase "any and all industrial employment" 
The uniform act, which was adopted by only one other jurisdiction,3 
was subsequently withdrawn a s  ~ b s o l e t e . ~  

Occupational, Risk-Selective and Territorial Aspects of Cover- 
a s ,  'The law a s  originally passed had a relatively broad occupa- 
tional coverage basis. It extended to all public employment by the 
Territory and i t s  political subdivisions (excepting that of elective 
or  high salaried public officials) and all industrial employment by 
private employers, defined a s  employment in a trade o r  occupation 
which is carried on for the sake of pecuniary gain. It excluded 
employees whose employment was purely casual o r  not for the 
purpose of the employer's trade o r  business o r  whose remunera- 
tion from any one employer, excluding overtime, exceeded $36 
per week. 

The Act covered personal injury by accident arising out of 
and in the course of covered employment, including injury caused 
by the wilful act of a third person directed against an employee 

2~roceedings  of the 24th Annual Conference of rheCommissioners on Uniform Stare Laws. 99, 307 
(1914). 

3Laws of Idaho 1917. c .  81. 

4Proceedings of the 38th Annual Conference of the Commissioners on Uniform Stare Laws. 30, 31 
(1928). 



because of his employment, but excluding injury caused by the 
employee's wilful intention to injure himself o r  another o r  by his 
intoxication. Death resulting from injury within six months was 
covered. Disease, except that resulting from injury by accident, 
was excluded. 

The coverage was compulsory and exclusive, barring all 
remedies by the employee, his personal representatives, dependents 
and next of kin against the employer. The Act applied to workmen 
hired within the Territory to work outside thereof and subse- 
quently sustaining injury outside the Territory, except where the 
contract of hiring stipulated otherwise. 

Types and Measures of Benefits. The Hawaii Act instituted a 
fairly c o m p l e x f o f e n e f i t s  (apart from a burial 
benefit limited to $100) to de-ents, containing variations a s  to 
the rate of compensation a s  well a s  to duration, depending on the 
number and classes of dependents. The ra tes  of compensation, 
measured by the deceased's average weekly wage, ranged from 25 
per cent (in the case of one dependent grandchild, brother o r  
sister,  o r  partially dependent parent) to 60 per cent (in the case 
of a dependent widow o r  widower and three o r  more dependent 
children). The average weekly wages upon which the computation of 
the weekly death benefits was predicated (earning base) were sub- 
ject to a ceiling of $36 and a floor of $5, provided that the total 
weekly benefits in no case exceeded the full average weekly wage. 
The maximum duration was limited to 312 weeks with an exception 
in the case of dependent children. The latter were entitled to bene- 
fits until the age of sixteen years and to a maximum of 104 weeks 
beyond that age, if incapacitated and unmarried. In addition, the 
total compensation payable in death cases was subject to a global 
limit of $5,000, with the further qualification that in cases  of death 
occurring after a period of disability, the duration of the payability 
death benefits was shortened by the period of disability. 

Medical benefits were limited to the f irst  fourteen days of 
disability and to an amount not exceeding $50. 

With respect to disability indemnity benefits the original Act 
differentiated between the cases of total disability and partial 
disability. Benefits for total disability were payable at a rat= - 
per cent of the average weekly wages, but subject to a weekly 
benefit floor of $3 in cases of permanent total disability and a weekly 
b6hefit ceiling of $18. The duration was limited to 312 weeks and 
the aggregate amount to $5,000. Where total disability followed 
partial disability, the period of partial disability was to be deducted 
from the maximum duration. In addition the law provided for a 
waiting period of two weeks. Certain losses of members and other 
injuries were deemed to cause permanent total disability. 



The law specified both a general formula for computing bene- 
f i t s  and a special schedule of benefits in cases of specified injuries 
fo r  cases of partial disability. The general formula set the benefits 
for  partial d i m y  at a ra te  of 50per cent of the probable weekly 
wage loss, payable after the expiration of a waiting period of two 
weeks for the period of disability but for not longer than 312 weeks. 
Maximum weekly benefits were limitedto $12. Any preceding .period 
of total disability was to be deducted from the maximum period of 
312 weeks, and the maximum amount of compensation was in no 
case to exceed $5,000. Disfigurement resulting in diminishedearn- 
ing capacity was specifically included a s  a possible case of partial 
disability. 

The law contained, in addition, a schedule of compensation for 
the loss o r  loss of use of specified members of the body (leg, arm, 
foot, hand) and for the loss  of hearing in both ears ,  fixed at  50 
per cent of the average weekly wage but not to exceed $12 per week, 
payable for periods ranging from 208 weeks to 312 weeks. 

Administration and Procedure. The law of 1915 entrusted the 
administration of the Act to a number of iridustrial accident 
boards, one being created in each county. Proceedings for compen- 
sation started with a claim for compensation to be made within 
three months after  the date of the injury. If the injured worker and 
the employer were able to come to anagreement in conformity with 
the Act, the board was to grant i t s  approval, and the matter was 
terminated in that fashion. If no such agreement was reached, the 
board was to form a three-man committee of arbitration. If the 
committee failed to make an award within thirty days o r  a party 
was dissatisfied with the award, the board itself was to make a 
determination after full trial. Decisions of the board were subject 
to appeal to the appropriate circuit court. The board retained the 
power to end, diminish o r  increase any compensation previously 
agreed upon o r  awarded, on the ground of a change of conditions. 

Security of Payment. The Act contained detailed provisions 
to assure  the payment of compensation. Compensation was to be 
secured either by insurance with a private ca r r ie r  o r  by obtaining 
approval a s  self-insurer upon proof of sufficient financial ability. 
Policies with commercial ca r r i e r s  were to cover the entire com- 
pensation liability and to include other standard clauses. 

Subsequent developments 

The Workmen's Compensation Act was extensively modified 
in t h e y e a r s  following i t s  adoption. The most important changes 
a r e  noted in the sections which follow. 

The 1917 Amendments. The f i rs t  legislative session subse- 
quent to that in which the original statute was passed brought the 



first set of amendments (Session Laws of Hawaii 1917, Act 227). 
The new legislation made some changes in the provisions govern- 
ing coverage, computation and measure of benefits, and the pro- 
cedure and security of payment. 

The definition of industrial employment was clarified so a s  to 
include employers pursuing professions. The coverage of diseases 
was amplified so a s  to extend to any diseases "proximately caused 
by (covered) employment and resulting from the nature of such 
employment". Medical benefits were raised to $150, and their 
restriction to the f irst  two weeks was eliminated. The waiting 
period was shortened to seven days in cases of total disability 
and completely eliminated for cases  of partial disability. 

The most significant changes occurred in the provisions for 
permanent partial disability. The former brief schedule of benefits 
for  specified permanent partial disability was replaced by an 
elaborate catalogue comprising the loss  o r  loss of use of a long 
list of members, components of members, and other specified 
parts of the body. Certain cases  of disfigurement, v&. serious 
facial o r  head disfigurement, were included a s  "schedule injuries" 
and the amount of compensation, subject to a $5,000 maximum, 
left to the discretion of the board. Moreover, whether advertently 
o r  inadvertently, the $12 weekly ceiling on the benefit amounts 
for partial disability was eliminated in cases of schedule injuries 
and the same fixed simply at 50 per cent of the average weekly 
earnings for specified varying numbers of weeks.5 The limitation 
to an aggregate of $5,000 and the deduction from the specified 
periods of a preceding period of total disability apparently likewise 
no longer applied to the schedule injuries. The theory of this 

' I  scheme, a s  explained by the Hawaii Supreme Court, was that an 
award for permanent partial disability is made not solely with 
regard to the direct loss of earning power by reason of the injury 
but with regard also to the impairment of physical efficiency for 
the remainder of the life of the injured employee."6 Yet, the new 
approach introduced a curious and irrational inconsistency and 
imbalance with the non-schedule cases. 

In addition, the amendme~t s  of 1917 streamlined and tightened 
the provisions relating to procedure and compensation insurance. 

Amendments of 1923, 1927, and 1937. The monetary limits on 
medical benefits were completely eliminated in 1923 (Session 
Laws of Hawaii 1923, Act 249), and i t  was specified that the amounts 
fof schedule injuries were in addition to the compensation for 
medical expenses. The floor and ceiling on total disability bene- 

50f  course,for mast practicalpurposesthere was a limit of $18 owing to the exclusion from cover- 
age of employees receiving more than $36 per week (excluding overtime) from any one employer. 

6Ching Hon Yet v. See Sang Co., 24 Hawaii 731, at 740 (1919). 



f i t s  were raised to $5 and $20 respectively, with the exception that 
in cases  of temporary total disability, benefits should not exceed 
the actual average weekly wage. The catalogue of schedule injuries 
was further extended so a s  to cover all permanent injuries to 
the listed members  o r  components of members regardless of the 
loss of earning capacity. The amendments restored the aggregate 
limit of $5,000 on the entire indemnity benefits for  total and 
partial disability resulting from the injury. 

In addition, the notice provisions were simplified by dispensing 
with notice where - medical services were furnished by the employer 
o r  the carrier. '  

A general floor of $5 on weekly benefits for  permanent partial 
disabilities of minors was added in 1927, and the schedule was 
again expanded to cover simultaneous permanent injuries to 
several fingers o r  toes in 1933 (Session Laws of Hawaii 1927, Act 
207, and Session Laws of Hawaii 1933, Act 37). 

I A new regime to facilitate the employment of handicapped 
workers was introduced in 1937 (Session Laws of Hawaii 1937, 
Act 66). If an employee who had previously incurred a permanent 
partial disability through loss  of a hand o r  a foot, sustained a 
compensable accident resulting in the loss  of a hand o r  a foot o r  
having lost the sight in one eye lost the sight in the other, the 
employer o r  h i s  insurance ca r r i e r  was made liable only for com- 
pensation for  the permanent partial disability caused by the sub- 
sequent injury. The employee remained entitled to benefits for  
total permanent disability, but the remaining balance was to be 
paid out of a newly created special compensation fund, collected 
from payments imposed in death cases  where the dead employee 
left no dependents. 

The 1939 Amendments. The end of the depression period in 
1939- brought a major revision of the benefit formulae and the 
earnings limits of covered employees (Session Laws of Hawaii 
1939, Act 206), a s  well a s  a reorganization of the administration 
of the Act (Session Laws of Hawaii 1939, Act 237). The new statute 
differentiated sharply the cases  of permanent total disability, 
temporary total disability, permanent partial disability and tem- 
porary partial disability. Benefits fo r  permanent total disability 
were fixed at 60 per  cent of the average weekly wage, with a mini- 
mum of $5 and a maximum of $25, subject to a time limit of 312 
weeks and an aggregate ceiling of $5,000. Benefits for temporary 
total &sability were to be paid on the same scale, but workers 
with average weekly earnings of less than $5 were only to  receive 
the full amount of their average weekly wage. Maximum duration 

7 ~ c t  93, Session Laws of  Hawaii 1931 and Act 180, Session Laws of  Hawaii 1933, further amended 
the notice provisions. 



of such benefits was fixed at 312 weeks and the maximum aggregate 
amount at $5,000. There was a waiting period of seven days for 
temporary total disability of 49 days o r  less.  The ra te  of compensa- 
tion for permanent partial disability of the types enumerated in the 
schedule was increased to 60 per cent of the average weekly wage. 
Otherwise the prior  schedule was retained for cases of permanent 
partial disability not covered by the schedule. In cases of tem- 
porary partial disability, the benefits were fixed at 60 per cent of 
the probable wage loss, with a limitation to 312 weeks and an 
aggregate limit of $5.000 on the entire indemnity benefits for 
disability. In cases  of temporary partial disability, the additional 
weekly ceiling of $12 on benefits was preserved a s  well a s  the 
proviso requiring the inclusion of any preceding period of total 
disability in the maximum of 312 weeks. 

For cases  of death benefits, the limit of the average weekly 
wages to be considered in the computation was raised to $50. 

Coverage was extended to include employees with weekly 
earnings, excluding overtime, from any one employer of $50 o r  
less. Special ru les  were added to cover loaned employees. 

The creation of a department of labor and industrial relations 
in the same year brought a reorganization of the administration 
of the Act. The chief administrative officer of the department was 
designated director of labor and industrial relations. The depart- 
ment consisted of four bureaus, one of them being the bureau of 
workmen's compensation. Each bureau was under the immediate 
supervision of an assistant director. There were established a 
labor and industrial relations appeal board for the Terri tory and 
three special industrial accident boards, one each for the counties 
of Hawaii, Maui and Kauai. The director, through the bureau of 
workmen's compensation, was authorized to exercise original 
jurisdiction over all compensation cases, assuming the powers 
formerly vested in the industrial accident boards. Appeals from 
the decisions of the director were provided either to the labor 
and industrial relations appeal board for cases from the city and 
county of Honolulu o r  to one of the three industrial accident boards 
for cases  arising in the other respective counties. A further appeal 
with right to jhry tr ial  was likewise provided, jurisdiction thereof 
being vested in the appropriate circuit court. 

The Amendments of 1941, 1943, and 1945. In 1941 coverage 
y a i n s t  death was expanded so a s  to comprise death resulting from 
Injury within one year (Session Laws of Hawaii 1941, Act 253). 

The legislative session of 1943 accomplished a major revision 
of the benefit structure relating to ra tes  of compensation, duration 
of benefits, floors and ceilings on weekly payments and aggregate 
limits, a s  well a s  other liberalizations (Session Laws of Hawaii 
1943, Act 157). The amendments raised the ra te  of compensation 



from 60 per cent of the average weekly wage or, where applicable, 
of the probable weekly wage loss to 66-2/3per cent. This increase, 
accordingly, affected the ra te  of compensation for death where the 
deceased leaves a widow o r  widower and three o r  more dependent 
children, for total disability whether permanent o r  total, for sched- 
ule and non-schedule cases  of permanent partial disability, and 
for temporary partial disability. In addition, the maximum rate  of 
compensation for death cases where the deceasedleaves no surviv- 
ing spouse but more than five dependent children was increased to 
the same amount. 

The amendments eliminated all 312-week limits on the duration 
of benefits throughout the statute, i.e., on dependents' benefits in 
death cases, on benefits for  permanent o r  temporary total disability, 
for general permanent partial disability, for certain schedule 
cases of permanent partial disability, and for temporary partial 
disability. In the cases of schedule injuries and temporary partial 
disability, however, shorter limits were inserted, evidently to 
counter-balance the increase in the basic ra te  of compensation. 
In the case of schedule injuries such adjustments of the duration 
were made throughout the schedule. Maximum duration for tem- 
porary partial disability Was fixed at  260 weeks. 

I. The aggregate limits for death benefits o r  for  the entire 
disability benefits in any case were raised to $7,500, A similar 
limit was newly introduced for combined disability an4 death 
benefits. 

The minima and maxima of weekly wages to be used in the 
computation of death benefits a s  well a s  the floors and some of 
the ceilings on weekly disability benefits were likewise raised. 
Thus the weekly earning base of death benefits was to range from 
$12 to $37.50. Existing floors for  weekly benefits in cases  of total 
disability and of permanent partial disability of minors were in- 
creased to $8. Maximum weekly benefits for temporary partial 
disability were raised to $25. In addition the amendments re-  
inserted a floor of $8 and a ceiling of $25 on benefits for schedule 
in juries. 

In conjunction with this change in the benefit levels, the 
amendments mqdified the coverage provisions so a s  to include 
private employees whose weekly remuneration does not exceed 
$100 and public officials whose salary is not more than $2,400. 
The li+t on the age of dependency for children was raised to 
eighteen years, and burial expenses were covered up to $200. 

The amendments of 1945 established elective coverage for 
private employers pursuing a trade, occupation o r  business not 
for the sake of pecuniary gain and for employees earning more than 
$100 a week and provided for a monthly allowance of $50 to defray 
expenses for an attendant needed by a person suffering compensable 



permanent total disability (Session Laws of Hawaii 1945, Act 10). 
Procedure was streamlined by eliminating the resort  to the com- 
mittee of arbitration and tightening the reporting requirements. 

The Amendments of 1947 and 1949. Amendments of 1947 
established a division of industrial safety within the bureau of 
workmen's compensation with the power of establishing and 
enforcing safe ty  standards.  ater rials and equipment necessary 
were to be financed out of the special fund which was re-styled 
a s  special compensation and accident prevention fund (Session 
Laws of Hawaii 1947, Acts 64 and 81). 

The legislative session of 1949 resulted in a bevy of amend- 
ments. Compulsory coverage was extended to all employees in 
industrial employment regardless of the amount of their weekly 
earnings and to all non-elective public officials regardless of the 
amount of their annual salary (Session Laws of Hawaii 1949, 
Act 110). Death was made compensable if resulting from the injury 
within three years  (Session L,aws of Hawaii 1949, Ac t  129). The 
maximum of the average weekly wage to be considered in the 
computation of death benefits was raised to $52.50, and burial 
expenses were covered up to $300 (Session Laws of Hawaii 1949, 
Act 111). Non-resident alien dependents of certain categories 
were entitled to 50 per  cent of the regular dependents' benefits 
(Session Laws of Hawaii 1949, Act 293). The maximum aggregate 
benefit was raised to $10,500 in the cases of permanent total 
disability, permanent partial disability, and combined disability 
and death benefits, The case of successive temporary total and 
partial permanent disability was no longer specially provided for 
(Session Laws of Hawaii 1949, Acts 130, 184, and 204). The ceiling 
on weekly benefits in the cases of permanent o r  temporary total 
disability and permanent partial disability of a schedule type was 
raised to $35. The waiting period in cases of temporary total 
disability was cut down to five days, and the period after which 
retroactive payments from the date of disability a r e  required was 
shortened to twenty-one days (Session Laws of Hawaii 1949, Act 
131). The schedule benefits for the loss  of the f irst  phalanx of the 
thumb o r  finger and loss of one eye by enucleation were increased 
and provision was made for the payment of any unpaid portions of 
schedule benefits to dependents, in case the injured worker died 
without having received the total amounts specified in the schedule 
(Session Laws of Hawaii 1949, Acts 112 and 113). Several amend- 
ments improved the administration and enforcement of the law. 
Thuy the reporting requirements were revised so a s  to assure  a 
more efficient supervision of the observance of the Act, there was 
a clarification of the effects which the receipt by the employee of 
the excess of a recovery on a thirdparty claim has upon the subse- 
quent increase of an award, and penalties were introduced for 
default in prompt payment (Session Laws of Hawaii 1949, Acts 
115, 354, and 206). 



The Amendments of 1951. In 1951 the aggregate maxima of 
benefits for  death, temporary total disability and temporary partial. 
disability were raised to $10,500, and an aggregate maximum for  
the case of successive total and partial disability fixed at the same 
amount was reinserted (Session Laws of Hawaii 1951, Acts 49 and 
50). Additional benefits were provided for permanent total dis- 
ability, payable after reaching the amountof $10,500. The additional 
benefits were imposed upon the special compensation and accident 
prevention fund at  a ra te  of 50 per cent of the regular weekly 
benefits but not less than$lOper week. Most of all, the amendments 
of that year completed the shift from compensation based on reduc- 
tion of earning capacity to that based on loss of physical function 
in cases  of permanent partial disability by radically rewording the 
subsection relating to the non-schedule cases. Disability determined 
a s  a percentage of permanent total disability was to be compensated 
a s  a correspondingpercentage of $10,500. Facial and head disfigure- 
ment were made compensable without requiring qualification a s  
"serious,:' and the schedule for  losses of one o r  more phalanxes 
of thumb o r  finger was revised again. Third party liability finally 
was subjected to a new regime (Session Laws of Hawaii 1951, Act 
194). 

The Amendments of 1953. Amendments of 1953 revised the 
regime of comoensation for subseauent iniuries so a s  to extend it 
toYall injuries' which because of -a disability cause 
permanent total disability but that without such previous disability 
would have caused only partial disability (Session Laws of Hawaii 
1953, Act 98). The new provisions, accordingly, enhanced the em- 
ployment opportunities of handicapped workers. Other amendments 
of the same year increased the maximum amount payable for burial 
expenses to $400, raised the ra te  of compensation of death benefits 
for a surviving dependent spouse without dependent children to 50 
per cent, and modified the categories of non-resident alien depend- 
ents entitled to death benefits (SessionLaws of Hawaii 1953, Act 46). 
Finally the provisions relating to notice of injury, claim of com- 
pensation, and continuing jurisdiction of the director were revised, 
and the scope of possible liability in tort of an employee vis-a-vis 
a coemployee was clarified (Session Laws of Hawaii 1953, Acts 46, 
51, and 266). 

The Amendments of 1955. Another extensive revision of the 
benefit structure and of the various limitations built into the law 
took place in 1955. Important changes were made in aggregate 
m a x i m a ~ f  compensation payments payable to the beneficiaries o r  
chargeable to the employer o r  carr ier ,  in the ceilings and floors 
for  weekly benefits, and on the ra te  of compensation for death 
accorded to certain c lasses  o r  constellations of dependents (Session 
Laws of Hawaii 1955, Act 13). Thus the aggregate maximum of 
benefits for any one death (except those of widows incapable of 
self-support, children under the age of eighteen and unmarried 



children over eighteen incapable of self-support), of benefits 
chargeable to the employer for permanent total disability, of 
benefits for  temporary total disability, and for combined total 
and partial disability was raised to $20,000. The same amount 
was fixed a s  the basis for computing the compensation accorded 
for  non-schedule permanent partial disability. The amendments 
suppressed the previously existing limit on consecutive disability 
and death benefits, restricting at the same time the devolution of 
unpaid installments for  permanent partial disability to cases 
where death is not caused by the disabling injury itself. 

Death was made compensable if resulting from a covered 
injury regardless of the period of time elapsing between such 
injury and death. The ra te  of compensation for various categories 
and constellations of dependents was raised; e.g., the maximum 
rate of 66-2/3 per cent of the average weekly wage was granted 
i f  a spouse and only one dependent child survived, and the basic 
rate of compensation for an orphaned child was increased to 40 
per cent. Similar adjustments were made in other cases, subject 
to the limitation that the sum of all weekly death benefits could 
not exceed 66-2/3 per cent of the average weekly wage or ,  if such 
average was l e s s  than $27, the full amount thereof. The lower 
and the upper limits of the wage base in the percentage computa- 
tion of death benefits were raised to $27 and $75 respectively. 
The entitlement to death benefits of non-resident aliens was again 
modified. Most of all, a s  intimated before, non-remarried widows 
lacking the capability of self-support were now entitled to life 
pensions. 

The minimum and maximum weekly benefits for permanent 
and temporary total disability and for permanent partial disability 
were raised to $18 and $50 respectively. In the cases of temporary 
total and permanent partial disability the qualification was retained 
that the weekly benefits might not exceed the actual average weekly 
wage with the exception, however, that minors in cases  of permanent 
partial disability were entitled to the statutory minimum. The mini- 
mum weekly benefits payable by the special fund for permanent 
total disability after payment of the statutory maximum chargeable 
to the employer was likewise raised to $18. The waiting period in 
cases of temporary total disability was shortened to two days and 
retroactive payment imposed, if the duration of the disability ex- 
ceeds seven days. 

Xhe benefits for temporary partial disability were revised by 
raising the maximum to $35, introducing a floor of $8, and remov- 
ing specific limits on the duration except those resulting from the 
maximum aggregate amount of $20,000. 

In addition the amendments raised the monthly allowance for 
attendants of permanently and totally disabled workers to $150 



and authorized payments for rehabilitation up to $1,000 to be paid 
from the special fund. Other amendments of that year concerned 
medical attendance and examination and the administration of the 
standards of industrial safety (Session Laws of Hawaii 1955, Acts 
14 and 27). 

The Amendments of 1957. Amendments of 1957 raised the 
~ r i o r  maximum annrenate amount of $20.000. wherever it a ~ o l i e d  -- - 
;o limit o r  serve a s  basis for the cornputahon bf death o r  disa6ility 
benefits, to $25,000, increased the upper and lower limits on 
average weekly earnings used in the percentage computation of 
death benefits to $30 and $1 12.50 respectively, and increased the 
maxima of weekly benefits for  permanent o r  temporary total dis- 
ability and for permanent partial disability to $75 and of the 
maximum weekly benefit for  temporary partial disability to $50 

(Session Laws of 'Hawaii 1957, Acts 214 and 215). The maximum 
amount of compensation for disfigurement was increased to $7,000, 
and the previous restriction to cases  affecting theface o r  head was 
eliminated. Other substantive amendments limited the devolution 
of unpaid installments of benefits for permanent disability, if 
death intervenes, to exclude any liability of the special fund, 
extended the subsequent injuries regime to cases  where the subse- 
quent injury resul ts  in an increase in a permanent partial dis- 
ability, lengthened the periods of compensation for a number of 
schedule injuries, restoring, inter alia, the old limit of 312 
weeks for the loss  of an arm, liberalized the provisions governing 
the determination of the average weekly wages, and clarified the 
relation between benefits for  permanent partial disability and 
other types of disability(Sessi0n Laws of Hawaii 1957, Acts 216, 
55, 78, 81, and 133). Procedural amendments changed the provi- 
sions governing time specified for interposing claims for compen- 
sation and the cost of unsuccessful appeals initiated by employers 
(Session Laws of Hawaii 1957, Acts 133 and 214). 

The Amendments of 1959. In 1959 the law was again amended 
in a variety of respects. The coverage was extended to elective'  
officials and a presumption established that a claim interposed in 
proceedings for compensation was one properly made and for a 
compensable injury (Session Laws of Hawaii 1959, Act 240). The 
benefit provisions underwent a further liberalization. A statutory 
minimum of $2,000 for death benefits was introducedand the status 
of dependent parents and grandparents clarified (Session Laws of 
Hawaii $959, Act 48). The ra te  of benefits for  permanent total 
disability after exhaustion of the maximum chargeable to the 
employer was raised to the regular rate, the maximum of weekly 
benefit payments for  permanent partial disability was increased 
to $112.50 (corresponding to a maximum effective weekly wage of 
$168.75) and the compensation for disfigurement made additional 
to that for  other schedule injuries (Session Laws of Hawaii 1959, 



Acts 240 and 78). The provisions regulating the determination of 
the average weekly wage were likewise once more expanded (Ses- 
sion Laws of Hawaii 1959, Act 78). Revision was made of the pro- 
visions regulating the time limits on claims for compensation, the 
costs of frivolous proceedings, and the right of the employee to 
institute, o r  join in, a third party action (Session Laws of Hawaii 
1959, Acts 240, 241, and 185). 

The Amendments of 1961. The F i r s t  State Legislature made 
few amendments to the law. The maximum amount payable for 
burial expenses was increased to $1,000 (Session Laws of Hawaii 
1961, Act 5), and the periods of compensation for the loss of a 
second o r  third finger were lengthened (Session Laws of Hawaii 
1961, Act 3). The director was specifically authorized to pro- 
mulgate fee schedules for medical, surgical and hospital services 
(Session Laws of Hawaii 1961, Act 152), and the statute of limita- 
tions was enlarged, with special provisions added for cases  involv- 
ing claims based on certain poisons o r  on radioactivity exposure 
(Session Laws of Hawaii 1961, Act 115). 



CHAPTER 2 

QUANTITATIVE ASPECTS OF COVERAGE 
The tendency in the evolution of workmen's compensation laws 

in Hawaii a s  elsewhere has been to cover an increasingly larger 
portion of the labor force and to reduce continually the potential 
wage loss of those covered. While it is simple to ascertain the 
exact coverage of the wage loss  under the law, it is not possible 
to know with any degree of accuracy the size of the covered 
labor force. It must be stated at  the outset that the available sta- 
tistics relating to coverage. and relative costs of workmen's 
compensation a r e  distressingly inadequate and frequently given 
on changing bases with the result that in many cases only very 
rough estimates and approximations a r e  possible. 

Coverage of labor force and payroll 

No accurate information exists on the size of the labor force 
regularly covered by workmen's compensation and of the payroll 
subject to such coverage. However, it i s  possible to arr ive  a t  
approximate figures in two different ways: (a) by generalizing 
and extrapolating certain data available for that portion of the 
payroll which is insured with private ca r r i e r s  and (b) by utilizing 
the monthly Labor Force Estimates published by the division of 
employment security of the department of labor and industrial 
relations. 

Estimates on the Basis of Insurance Data. Hawaii, throughout 
the history of workmen's compensation, has permitted three forms 
of security for compensation payments, viz.: (a) insurance with - 
private earr iers ;  (b) self-insurance of private employers; and 
(c) government self-insurance. The relative distribution of bene- 
fit payments attributable to each of these categories is available 
and indicated in Table 2. 

For that portion of the statewide payroll which is insured 
with private ca r r i e r s  against compensation liability, data a r e  
available which permit an estimate of the current volume of the 
payrolls and number of workers covered by the compensation law. 
Unfortunately, the direct data relating to covered payrolls on a 
policy yyar basis a r e  not recent. Further, they a r e  subject to 
an exclusion of all wages that exceed a specified amount,i.e., 
$100 per week until policy year 1956/1957; $300 per week begin- 
ning with policy year 1957/1958. There are,  however, more 
recent data a s  to standard earned premiums on a calendar year 
basis which permit extrapolation in the light of the trends gleaned 
from the policy year data. Table 3 gives the pertinent data. 



Table 2 

BENEFIT PAYMENTS BY TYPE OF COMPENSATION INSURANCE 
State of Hawaii 

1952-1961 

Self- 
Per Cent Insurance P e r  Cent Government P e r c e n t  

Calendar Private of by Private of Self- of 
Year Total Insurance Total Employment Total Insurance Total 

Source: Compiled from data collected by the Workmen's Compensation Division, 
Department of Labor and Industrial Relations. 

a Annual statistics pr ior  to 1955 included only closed cases; 1955 figures a r e  high 
because of change in depositing practice which combined payments in closed cases  
with those 3n pending cases. 

b Excludes reopened cases. 

c Covers closed and pending cases. 

The table shows that for the policy years  between Au ust 1, ? 1954, and July 31, 1959, the standard earned premiums have 
been approximately 1.5 per cent of the underlying portion of the 
payroll. Using this factor of 1.5 per cent it can be estimated 
that for the calendar year 1960 the underlying portion of the 
payroll amounted to $469,460,000. Since this estimate excludes 
that portion of the payroll which exceeds $16,600 per individual 
worker, it is necessary to add an amount which equals the ex- 
cluded portion. Using data compiled from tax returns, it is 
estimated that four per cent of the total insured payroll is ex- 
cluded. Hence the total insured payroll for the calendar year 
1960 may be estimated at $488,238,000. Since the privately in- 
sufed payroll is estimated a s  being 67 per cent of the total 
payroll (see Table 2), the latter can be estimated a s  totalling 
$728,698,000 for calendar year 1960. The average weekly wage 
of injured workers during the calendar year 1960 was $82.67 

' ~ l a n d a r d  earned premlums i r e  nor ner premlurnsearned, hut irnodnrs ohtamed by applyrng manual 
races afrer elmlnar8on dfrneoff-balancefacr~r  (seechapter V for a dlscussron of rhe off-balance factor). 



(or $4,299 per annum). If one assumes this  wage is also the 
average wage for the covered workers,  then it may be estimated 
that the State Workmen's Compensation Act  covered approxi- 
mately 170,000 workers in 1960. 

Table 3 

PAYROLLS AND STANDARD EARNED PREMIUMS 
FOR COMPENSATION INSURANCE 

State of Hawaii 
1948-1960 

Period 
(Policy Year o r  Calendar Standard Earned Premium a s  
Year): Payrolls Premiums P e r  Cent of Payroll  

P.Y. 1-1-48 to 12-31-48 

P.Y. 1-1-49 to 12-31-49 

P.Y. 1-1-50 to 7-31-50 

P.Y. 8-1-50 to 7-31-51 

C.Y. 1951 

P.Y. 8-1-51 to 7-31-52 

C.Y. 1952 

P.Y. 8-1-52 to 7-31-53 

C.Y. 1953 

P.Y. 8-1-53 to 7-31-54 

C.Y. 1954 

P.Y. 8-1-54 to 7-31-55 

C.Y. 1955 

P.Y. 8-1-55 to 7-31-56 

C.Y. 1956 

P.Y. 8-1-56 to 7-31-57 

C.Y. 1957 

P.Y. 8-1-57 to 7-31-58 

C.Y. 1958 

P.Y. 8-1-58 to 7-31-59 428,184.329 6,624,829 1.55 

C.Y. 1959 ~70,500,000Jb 5,557,473 1.50 

C.Y. 1 9 9  ~69.460,000Jb 7,041,923 1.50 

Source: Compiled f rom data collected by the National Council on Compensation Insurance. - 
a Data a r e  not available. 

b Est imates  prepared by author. 



Estimates on the Basis of Monthly Labor Force Estimates. 
A second method of estimating coverage i s  to utilize comuarable 
data from the Labor Force ~:timates-of the division of &mploy- 
ment security, taking into account the coverage provisions of 
the Hawaiian Compensation Act. Relying on the twelve months' 
averages for 1960, the following were covered: 

Category 

Manufacturing: 

Number of 
Employees 

25,940 

Construction and Mining: 15,840 

Transportation, Communication 
Utilities: 14,910 

Trades:  40,070 

Insurance, Banking, 
Real Estate: 

Service Industries: 24,000 

Government: 19,960 

Agriculture: 

Total 

The Labor Force Estimates list an additional group of around 
25,000 workers, "including domestic and self-employed workers". 
Domestic workers, however, a r e  covered only if employed in 
"industrial employment" and self-employed workers a r e  not 
covered by workmen's compensation. On the other hand, some of 
the transportation and maritime workers included a r e  actually 
covered by special federal statutes and therefore arenot subject to 
the coverage of the state Act. Taking account of the corrections 
necessary in view of the inappositeness of the figures pertaining 
to these two categories, the average annual coverage under the 
state law for 1960 may be estimated at 173,000. Using the average 
weekly wage of an injured worker in 1960, the annual payroll may 
be 'k t imated a s  follows: 173,000 x 82.67 x 52 = $743,699,000. This 
figure is in satisfactory agreement withthe results  arrived at above 
using insurance data. 

Using the monthly Labor Force Estimates for 1961 the various 
categories of the average regular labor force covered and the cor- 



responding annual payroll may be estimated a s  follows: 

Number of 
Category Employees 

Manufacturing: 25,761 

Construction and Mining: 17,604 

Transportation, Communication 
Utilities: 15,033 

Trades: 42,924 

Insurance, Banking, 
Real Estate: 

Service Industries: 26,052 

State Government: 23,188 

Agriculture: 

Total 

Using similar corrections for excesses and omissionsas made 
above and an average weekly wage of $85.31 (basedon 1961 
experience), the final estimates for 1961 a r e  184,000 workers and 
a $816,246,000 annual payroll. 

Coverage of weekly wage loss 

The coverage of the weekly wage loss is a function of benefit 
levels and benefit distribution. Since medical benefits a r e  not 
subject to 'limitations, the discussion applies only to the levels 
of indemnity benefits, i.e., compensation for wage loss and 
physical impairment. 

Benefit Levels. Benefit levels a r e  the composite result of 
(a) rate of compensation, (b) maxima and minima of weekly bene- 
fits, (c) durational limitations, and (d) limitations on aggregate 
amounts. Since workmen's compensation, within certain limits 
and with certain qualifications, ought to relieve the injured 
workers, o r  his family in case of death, from the effects of the 
injury 6i; his earnings, the relation between weekly earnings 
and ceilings on weekly benefit is of crucial importance. 

In Hawaii the basic rate of compensation has varied in the 
course of time and has not always been identical for  different 
types of disability. The basic ra te  of compensation for total 



disability (whether temporary o r  permanent) was 60 per cent 
from July 1, 1915, to May 10, 1943, and thereafter 66-2/3 per 
cent of the weekly wage. The basic ra te  for permanent disability 
of the schedule type was 50 per cent from July 1, 1915, to May 
11, 1939, 60 per cent from May 12, 1939, to May 10, 1943, and 
thereafter 66-2/3 per cent. 

The weekly benefit ceiling on benefits for total disability 
was initially $18, was increased from time to time (in order 
to keep up with rising wage scales), and is at  present $75. The 
maximum weekly benefit payment for permanent partial disability 
caused by schedule injuries was originally $12; no specific ceiling 
existed between May 2, 1917, and May 11, 1943, but a practical 
limitation resulted from the fact that employees inprivate employ- 
ment earning more than a specified weekly amount exclusive 
of overtime payments ($36 from 1915 to 1939; $50 from 1939 
to 1943; $100 from 1943 to 1949) were excluded from coverage. 
A weekly maximum for schedule permanent partial disability 
was reintroduced in 1943 (effective May 11) beingfixed at $25 from 
that date until July 1, 1949, at $35 after that date until June 30, 
1955, at $50 after that date until June 30, 1957, at $75 after that 
date until June 30, 1959, and a t  $1 12.50 after that date. 

Ceilings on weekly benefit payments mean that weekly earnings 
exceeding a particular amount a r e  not reflected in benefit pay- 
ments. This amount is called the maximum effective weekly wage. 
It is expressed by the following equation: 

maximum effective 
weekly wage maximum weekly benefit. 

ra te  of compensation 

Generally speaking, an adequate schedule of benefits requires 
that the maximum effective weekly wage l ies  substantially above 
the average and median weekly wage of the covered o r  injured 
workers, i.e., that the preponderant majority of the injured mem- 
bers  of the labor force receive weekly benefits at the basic rate. 
There may be a slight difference between the average weekly 
wage for the total labor force and for injured workers, if either 
(a) the coverage is selective o r  (b) the incidents of accident 
frequency a r e  not uniformly distributed over the various wage 
brackets. 

0- 

Table 4 and Chart 1 show the development of the effective 
maximum weekly wage for purposes of benefits for  total and 
scheduled permanent partial disability, the average weekly wage 
in the State and the average weekly wage of injured workers 
covered by workmen's compensation insurance. 
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Table 4 

MAXIMUM EFFECTIVE AND AVERAGE WEEKLY WAGE 
State of Hawaii 

1938-1961 

Maximum Effective Weekly W a ~ e  A v e r a ~ e  Weekly Wage 
Scheduled 
Permanent Ins" 

Total Partial  Labor In ju 
Year Disability Disability Force* Wor 

1938 $ 33.33 36.0aa $17.03 

1939 41.66~ [ 50.0da 19.49 

1940 >, ., 23.60 

1941 3 ,  >, 26.32 

1942 9 > 37.33 

1943 37.5Oc 37.50 40.55 

1944 ,, 2 ,  41.44 

1945 ,, %, 43.24 

1946 ,. 3 .  45.20 

1947 50.66 

1948 ,, 51.46 

1949 52.50~ 52.50 49.95 

1950 >. ,> 51.63 

1951 
., 54.37 $56., 

1952 >. ., 56.48 58. 

1953 3 .  57.41 62. 

1954 8 8  ,, 58.54 61. 

1955 75 .00~  75.00 60.14 60. 

1956 3 ,  , . 61.61 62. 

1957 112.50~ 112.50 65.14 65. 

1958 8 ,  ,, 69.62 70. 

1959 
3 .  168.508 73.19 76. 

1960 . , ,. 78.21 82. 

1961 . , ,2 --- 85. 

Sources: 

*Compiled from data on average weekly wage of labor 
collected by Department of Labor and Industrial Re1 
(relates to labor force covered by unemployment insur 



Table 4 (continued) 

MAXIMUM EFFECTIVE AND AVERAGE WEEKLY WAGE 

**Compiled from data on average weekly wage of insured 
injured workers collected by National Council on Compensa- 
tion Insurance. 

Practical limit resulting from exclusion from coverage 
of workers in private employment earning more than the 
indicated amount exclusive of overtime. 

Effective a s  of May 12, 1939. 

Effective a s  of July 1, 1943. 

Effective a s  of July 1, 1949. 

Effective a s  of July 1, 1955. 

Effective a s  of July 1, 1957. 

Effective a s  of July 1, 1959. 

Applies only to f irst  6 months. 

There is no question that the majority of workers, even in the case 
of total disability, still receive the basic compensation rate of 
66-2/3 per cent of their average weekly earnings and that, at least 
since 1955, the ceilings have not lagged behind the actual wage 
levels. A consideration of the wage distribution supports this con- 
clusion. 

Wage Distribution. Unfortunately, current statistics of the wage 
distribution in Hawaii were not available, but data of this nature, 
based on the weekly wages paid by the insured employers in the 
jurisdictions permitting private compensation insurance during the 
last three calendar months of 1953 were collected and published 
by the National Council on Compensation Insurance.2 Used with 
proper qualifications, they still permit a rough estimate of the 
effects of the currently operative maximum effective wage on the 
standard ra te  of compensation, especially in view of the fact that 
the 1954 investigation of the National Council revealed that the 
country-fiide wage distribution existing in  1953 was not greatly 
different from that existing some thirty years earl ier ,  although 

'~arianal Associarion of InsuranceCommissioners Proceedings(New York, 1955), p. 164 ff; Barney 
Frarello, "Workmen's Compensarion injury Table" and "Srandard Wage Distriburion Table, Their 
Developmenr and Use ~n Workmen's Compensarion insurance Rate-making", Proceedings of rhe Casualry 
Acrurial Sociery (1955) 110 at 151 ff.  



the new distribution showed a slightly heavier  weight in the higher 
wage brackets.  3 

The "special  call" data f o r  Hawaii showedthepercentage wage 
distribution4, as presented  in Table 5. 

Table 5 

WAGE DISTRIBUTION 
State of Hawaii 

1953 

Ratio of Actual Employees Receiving Ratio of Actual Employees Receiving 
Wage to Average Equal o r  Leas Than Wage to Average Equal or  Less Than 

Wage Indicated Wage Wage Indicated Wage 
Per Cent Pe r  Cent P e r  Cent Pe r  Cent 

10 0.00 130 69.11 

25 0.19 145 82.82 

40 1.16 160 90.35 

55 4.25 175 93.63 

70 10.62 190 96.14 

85 25.48 205 97.49 

100 43.24 220 98.07 

115 61.97 250 99.03 

S o u r c e :  Fratello, op. cit. supra note 2. 

Applying th i s  percentage distribution to  the situation in 1961, 
taking $85.31 a s  the average  weekly wage and $112.50 a s  the maxi- 
mum effective weekly wage, i t  follows that the maximum effective 
weekly wage equals  131.87 p e r  cent of the average  weekly wage 
and that, accordingly, 70 p e r  cent of the covered worke r s  receive 
the full s tandard r a t e  of compensation in c a s e s  of temporary  total 
disability. 

It should be noted f rom Table 5 that in Hawaii in 1953 only 
43.24 p e r  cent of the  regular ly  covered labor  fo rce  received the 
average weekly wage o r  l e s s  o r ,  in other  words, that a t  that t ime  
56.76 p e r  cent of the  worke r s  earned  m o r e  than the average  wage. 
It is possible that the economic development in the Islands which 
h S  taken place s ince  the data were  collected has  brought the wage 
distribution in Hawaii into g r e a t e r  harmony with that existing on 
the mainland. Wage distribution in the individual wes te rn  s ta tes ,  

3Frarello. 9. cir. supra nore 2, ar pp. 150 and 169. 

IFrarella, OD. cir. supra  nore 2, p. 157. 



the western average, and the national average, a r e  given in Table 
6. 

Table 6 

CUMULATIVE PERCENTAGE OF WORKERS EARNING 
100 PER CENT AND 130 PER CENT OF THE 

AVERAGE WEEKLY WAGE 

SELECTED STATES 
1953 

Pe r  Cent of Workers Pe r  Cent of Workers 
Earning 100 Per  Cent Earning 130 Pe r  Cent 

State o r  Area or  More of Average o r  More of Average 
Weekly Wage Weekly Wage 

- 

California 

Colorado 

Idaho 

Montana 

New Mexico 

Utah 

Hawaii 

wesfern Average 

National Average 

Source: Fratello, op. cit. supra note 2, at p. 158. 

Hence, if it could be assumed that theHawaii wage distribution 
developing since 1953 has become more similar to that generally 
in the w p t e r n  states, it would follow that presently about 75 per 
cent of the covered workers receivethe standardrate of compensa- 
tion in cases of permanent o r  temporary total disability. 



CHAPTER 3 

BENEFIT STRUCTURE AND DISTRIBUTION 
The nature and types of benefits accorded by the workmen's 

compensation laws in the United States reflect the essential aims 
of this field of social legislation. A s  has been pointed out in the 
introduction, two basic goals of compensation statutes are :  

(a) to res tore  the injured worker, to the greatest possible 
extent, physiologically and a s  a productive member of 
society; and 

(b) to compensate him o r  his family adequately for the losses 
consequent upon his personal injury o r  death. 

Accordingly the statutes provide for  medical and allied restorative 
benefits needed to perform the f irst  goal and for income and 
indemnity benefits designed to accomplish the second objective. 

Income and indemnity benefits a r e  either disability benefits 
o r  death benefits, depending upon the effect of the compensable 
event. The disability for which income and indemnity benefits 
a r e  payable may vary in extent and duration. Traditionally four 
categories of disability a r e  differentiated, classified a s  permanent 
total disability, permanent partial disability, temporary total 
disability, and temporary partial disability. The definition of, and 
proper compensation for, the various classes of disability have 
provoked innumerable. controversies involving fundamental ques- 
tions of social justice and require some detailed analysis. 

Medical beneffis 

Medical benefits under Hawaii law a re  now unlimited and 
their  developmental trends depend primarily on extrinsic factors, 
such a s  injury frequency and severity, and cost of medical care. 

Injury severity a s  well a s  cost of medical care  are both affected 
by durational elements and therefore, to that extent, depend on 
medical advances. Medical costs, in addition, a r e  determined by 
a se r ies  of other factors, such a s  costs of diagnostic o r  curative 
techniques (including equipment and personnel), fee and wage scales, 
etc. The single remaining control over the magnitude of medical 
costs consists in the power over the fee schedules. 

It is frequently asserted that medical costs make-up an ever- 
increasing proportion of the benefits and have r isen at a much 
fas ter  ra te  than the wage related indemnity benefits. Actually 
this is not the case. Table 7 shows the medical benefits a s  per- 
centages of the total benefits fo r  insured employers and self- 



Table 7 

RATIO OF MEDICAL BENEFITS TO TOTAL BENEFITS 
FOR INSURED EMPLOYERS AND SELF-INSURERS 

Stare of Hawaii 
1949-1961 

- - 

FOR CARRIER-INSURED EMPLOYERS ONLY 

Ratio 
Policy Year Total Benefits Medical Benefits (per cenr) 

FOR SELF-INSURERS AND INSURED EMPLOYERS 

&.-.a" 

Calendar Year Toral Benefits Medical Benefits (per cent) 

1952 $1,651,114 $ 713,100 43.2 
1953 1,738,542 735,545 42.3 
1954 1,990,883 798,889 40.1 
1955a 4.149.795 1.716.520 41.4 

Sources: For policy years: Compiled from datacollected by the National Council 
on Compensation Insurance. 
For calendar years: Compiled from data collecred by the Workmen's 
Compensation Division. Department of Labor and Indusrrial Relations. 

a Amounts reflect change in reporting basis (initiated in that year) from ', cases closed" to payments in all pending cases. 

b Excludes 1,576 pending cases. 

c Excludes 897 reopened cases, involving total benefits of $73,566 for which 
no breakdown is available, and 2,370 pending cases. 

d Excludes 731 reopened cases, involving total benefits of $59,499 for which 
np breakdown is available, and 2,517 pending cases. 

e Excludes 838 reopened cases, involving total henefits of $83,333 for which 
no breakdown is available. and 2,808 pending cases. 

f Excludes 1,069 reopened cases. involving total benefits of $147,323 fo r  
which no breakdown i s  available, and 4,813 pending cases. 

g Excludes 1,176 reopened cases, involving total benefirsof $165,128 for which 
no breakdown i s  available. and 1,538 pending cases. 



insurers  by calendar year and of insuredemployersby policy year. 
Medical benefits amount to approximately 40 per cent of the total 
benefits. The table also shows that there is no significant difference 
between the ratio based on data including the self-insurers and that 
based on data excluding them. 

Theories of workmen's compensation as related to income 
and indemnity benefits for disability 

Income and indemnity benefits have the purpose of compensating 
the  injured workman and his family for the loss produced by the 
injury. Traditionally this loss  has been expressed in two general 
terms:  "disability" and "death". Originally most compensation 
laws focused on the purely economic side of the loss: the depriva- 
tion of wages which the employee would have earned but for the 
injury. Gradually, however, the emphasis has  shifted, and it has 
been contended that the losses of the injured worker and the com- 
pensation which is due him should not be predicated exclusively 
on, and measured entirely by, the effect of the injury on his subse- 
quent earnings. Thus the concept of disability has become one of 
the most crucial and perplexing notions in the law of workmen's 
compensation. Generally speaking, three major schools of thought 
have emerged, known respectively a s  (1) Whole Man Theory, (2) 
Loss  of Earning Capacity Theory, and(3)Actual Wage Loss ~ h e o r ~ . l  

The gist of the Whole Man Theory is the thesis that the primary 
cr i ter ia  for assessing the loss  resulting from a work injury ought 
to be of a physiological and psychiatric character and that other, 
especially economic, factors should play at  best a subordinate 
role. Conversely, the Loss of Earning Capacity Theory and the 
Actual Wage Loss Theory proceed on the basic orientation that 
the compensable loss  should be a matter of economic dimensions 
and that the proper measuring rod for i t s  determination consists 
in the effects of the work injury on the victim's wage earning 
capacity in the normal labor market o r  on his actual income level 
respectively. Medical factors seen in that perspective must be 
reflected in a reduction of earnings capacity o r  income level. 

The Whole Man Theory is the response to the instinctive and 
understandable feeling that a work-connected impairment of the 
natural capacities of the worker, whether physiological o r  mental, 
i e se rves some  indemnification, regardless of whether o r  not it has 
adverse consequences of an economic character. Yet, when it comes 
to putting price tags on functional impairments, this approach leads 
zither into the quicksand of making highly subjective and unsub- 
stantiable judgments about the value of individual functions to dif- 

'L.s. R u r e a ~  of i a m r  Srandards. Workmen's Compensarmn Problems  Proceedrnqs. 426 Annual 
Corvenrrm of the lnrernarmnal ~ssocrarlonoflnduslrlal Accldenr Boards and dornmlssmns,  Bullerln 192 
(Waslungran U S .  Covernmenr Prlnrlng Off lce ,  1957). pp. 18-31. 72-80, espec la l l )  ar p. 29. 



ferent persons o r  into the self-contradictory positionof predicating 
the compensation on the basis of fo rmer  income, unless an uncom- 
fortably equalitarian system of flat benefit amounts, varying only 
with the seriousness of the physiological o r  psychiatric impair- 
ment, is adopted. The Loss of Wage Earning Capacity Theory and 
the Actual Wage Loss  Theory on the other hand have a purely 
materialistic and unemotional orientation that neglects the le- 
gitimate reaction that some impairments might constitute such 
discomfort to, and be felt as-  such harm by, the victim that denial 
of compensation in such a case  would be sensed a s  unjust and an 
"nfair discrimination. 

Actually, no existing American workmen's compensation law 
has consistently followed one o r  the other school of thought; rather 
they have attempted compromises at varying points. A s  a rule, 
indemnity benefits in the United States a r e  earninas-related. Uni- 
form o r  flat amounts exist mainly for the totals of survivor benefits. 
Flat disability benefit formulae a r e  extremely rare.2 All states, 
except California, have schedules for listed permanent partial dis- 
abilities and vary greatly bothin the constructionof these schedules 
and the treatment of the non-schedule cases. 

Since each of the three basic approaches has serious intellec- 
tual shortcomings which makes a consistent and unqualified 
adherence unacceptable, the lawmakers -- whether legislatures 
o r  courts -- have attempted a vast a r ray  of hybrids and created 
a veritable muddle. Generally speaking, the statutes differentiate 
between various categories of disability on the basis of degree and 
duration and employ the classes of permanent total disability, 
temporary total disability, permanent partial disability, and tem- 
porary partial disability. The actual scope and structure of these 
classes, however, show bewildering discrepancies. 

Permanent Total Disability. Al l  American jurisdictions, save 
one, define permanent total disability by reference to an occupa- 
tioial test, i.e., absence of employability o r  employment, althoigh 
most, if not all of them, have prescribed schedules of specified 
physiological impairments which -are "presumed" o r  "conciusively 
presumed" to cause total disability. 

By far  the most common general standard for determining the 
existence of permanent total disability is the prospective ability 
of the victim to find regular employment of some type in the normal 
labor market during the period of his ordinary work-life expectancy 
and witfiout overtaxing his endurance. An occupational test i s  
applied even in such jurisdictions which -- like ~awaii3.and New 

2Stefan A .  Riesenfeld. "Efficacy and C o s t s  of Workmen's Compensation." California Law Review, 
XLM (October 1961). 634, text at ftn. 1 7  and 18. 

%?ev. Laws of  Hawaii Sec .  97-25 (a) (1955) r e f e r s  to taral and permanent disability foror. 



~ e r s e v 4  -- follow the whole m a n a ~ ~ r o a c h  in all cases of Dermanent 
disability including the n&-schedule cases. ~ h ; ? r e  seems 

to be decisional agreement to the effect that a Derson may be 
permanently and to;ally disabled for  purposes of Gmpensabiiity, 
although the victim is not totally helpless and may find sporadic 
~mployment in times of labor shortage o r  be able to do some 
jobs under greater  than expectable endurance of pains.5 

Actually, the annual number of injuries causing permanent 
total disabilities and the annual amounts of income and indemnity 
benefits paid in this type of case a r e  not a substantial portion of 
the total number of cases which require some income and indem- 
nity benefits o r  of the total amounts paid for non-medical benefits. 
Of course, the aggregate paid for income and indemnity benefits 
for  a single case of permanent total disability may run into a sizable 
figure. Table 8 shows the number of, and amount of income 
and indemnity benefits paid for, permanent total disability cases 
in Hawaii in relation to the number of all cases  involving income 
and indemnity benefits and the aggregate amounts of such benefits. 

Temporary Total Disability. Conversely, the number of 
temDorarv total disabilitv cases  and the amount of income and 
i n d k n i t y  benefits paid fir temporary total disability constitute in 
many jurisdictions the bulk in number and amounts of all cases 
involving payment of non-medical benefits. Of course, the existing 
rat ios vary sharply from jurisdiction to jurisdiction since the 
number of, and amounts paid for, cases  of temporary total dis- 
ability involving income and indemnity benefits a r e  primarily a 
function of the provisions governing waiting period. In Hawaii, 
which has a two-day waiting period, one of the shortest in the 
nation, the proportion of the number of and amounts paid for 
temporary total disability cases  entailing income and indemnity 
benefits is consequently relatively high. Moreover, i t  must not be 
overlooked that income and indemnity benefits for  temporary 
disability a r e  frequently paid in cases  which a r e  not classified 
under this rubric, but a s  permanent partial disability (including 
disfigurement) cases o r  death cases  because the temporary total 
disability terminated either with a residual permanent partial 
disability o r  the demise of the victim. 

Table 9 indicates the number of temporary total disability 
cases entailing payment of income and indemnity benefits and the 
aggregate amounts paid a s  such benefits for  temporary total disabil- 
ity in relation to  the number of all cases involving payment of in- 

4 ~ e e  the leading cases  of Cleland v. Verona Radio, 130 N.J.L. 588, 33 A2d 712 (Supr. Ct. 1943); 
Valson v. Star Electric Motor Co., 15 N.J. Super. 565, 83 A2d 656 (County Ct. 1951). 

b e f a n  A. Riesenfeld and Richard C. Maxwell, odern SQ L 1 I (Brooklyn, N.Y.: 
Foundation Press,  19501, p. 304; Arthur Larson, The Lyw of W-ation (New York: 
Mathew Bender and Co.. 19571, 2 vole. 



Table 8 

PERMANENT TOTAL DISABILITY CASES IN RELATION TO 
ALL CASES INVOLVING PAYMENT OF INCOME AND 

INDEMNITY BENEFITS 
State of Hawaii 

1952-1961 

-~ 
A l l  Cases Involving Income Permanent Total Disability 
and Indemnity Benefits Per  Cent Per Cent 

year Number Amount Number of Total Amount of Total 

Source: Compiled from-data collected by the Workmen's Compensation - 
Division. Department of Labor and Industrial Relations. 

a " ~ a s e s  closed" basis. 

b ~ m o u n t s  reflect change in reporting basis (initiated in that year) from 
"cases closed" to payments in all pending cases. 

C~xc ludes  1,576 pending cases. 

d~xc ludes  897 reopened cases, involving total benefits of $73,566 for which 
no breakdown is available, and 2,370 pending cases. 

e~xc ludes  731 reopened cases, involving total benefits of $59,499 for which 
no breakdown is available, and 2,517 pending cases. 

f~xcludet  838 , reopened . cases, involving total benefits of $83,333 for which 
no brea down 1s available, and 2,808 pending cases. 

gExcludes 1,069 reopened cases, involving total benefits of $147,323 for which 
no breakdown is available, and 4,813 pending cases. 

h~xc ludes  1,276 reopened cases, involving total benefits of $165,128 for which 
no breakdown i s  available, and 1,538 pending cases. 



Table 9 

NUMBER OF TEMPORARY TOTAL DISABILITY CASES EXCEEDING 
WAITING PERIOD AND AMOUNTS OF INCOME AND INDEMNITY 

BENEFITS PAID FOR TEMPORARY TOTAL DISABILITY IN 
RELATION TO ALL CASES INVOLVING INCOME AND 

INDEMNITY BENEFITS 
State of Hawaii 

1952-1961 

Temporary Total Disability Cases 
Amounts ot lnkome 

All Cases of Inwme Pe r  Cent Indemnity Benefits Pe r  Cent 
Year and Indemnity Benefits Number of Cases of for  All Total Tern- of 

Elumber Amount so Classified Total porary Disability Total 

Source: , Compiled from data collected by the Workmen's Compensation Division, Depart- - ment of Labor and Industrial Relations. 

a " ~ a s e s  dosed" basis. 

b~rnounts  reflect change in reporting basis (initiated in that year) from "cases closed" 
to payments in all pending cases. 

CExcludes 1.576 pending cases. 

d ~ x c l u d e s  897 reopened cases, involving total benefits of $73.566 for which no breakdown 
is available, and 2,370 pending cases. 

eExcludes 731 reopened cases, involving total benefits of $59,499 for which no breakdown 
is available, and 2,517 pending cases. 

f ~ x c l u d e s  838 reopened cases. involving total benefits of $83,333 fo r  which no breakdown 
is available, and 2,808 pending cases. 

gExcludes 1,069 reopened cases, involving total benefits of $147,323 for which no breakdown 
i s  available, and 4.813 pending cases. 

h ~ x c l u d e s  1.276 reopened cases, involving total benefits of $165,128 for  which no breakdown 
is available, and 1,538 pending cases. 



come and indemnity benefits and the aggregate amounts of sucl 
benefits in Hawaii for  the years 1952-1961. 

Permanent Partial Disability -- Schedule Cases. A11 America] 
jurisdictions with the exceptionof California have inserted into thei: 
&npensation laws a schedule that specifies fixed compensatiol 
payments for  listed functional impairments. In such cases  the effec 
of the scheduled functional impairmen on the wage earning capacit: 
o r  the income level i s  immateria1.b The compensation for tht 
schedule cases, however, i s  usually specified in t e rms  of weekl! 
benefits, their number varying according to thetypeof impairment 
In other words there is a differentiation of the amounts payable tc 
individual claimants on the basis of their prior earning record - regardless of the effect on their subsequent earnings. 

A great discrepancy exists in the number of weekly benefit2 
awarded by the different jurisdictions for the same type of schedult 

Table LO 

NUMBER OF WEEKLY BENEFITS FOR PRINCIPAL 
SCHEDULE IEU'JURIES 
Selected Jurisdictions 

Longshoremen's 
& Harbor Workers 

Type of In ju ry  Hawaii Fla. 111. N.J. WISC. New York compensation Acr 

Arm 

Leg 

Hand 

Four 

Thumb 

Index Finger 

2nd Fmger 

3rd Fmger 

i.c~h:, tot I i ea rmga i  
One 1-ar 

-: Prepared f rom statures of jurisdicrions. 

b ~ o r  references see Rlesenfeld, Modern Soc~a l  Legislation, 299. 



injuries, and the relation of individual schedule benefits to other 
schedule benefits likewise shows little consistency.7~able 10 l is ts  the 
number of weekly benefits allocated by selected jurisdictions to 
certain types of schedule injuries. 

Permanent Partial Disabilitv -- Non-Schedule Cases. The 
proper method for the rating of permanent partial disabilities that 
do not fall within the categories catalogized in the schedule p r d e n t s  
the most perplexing problems, and it in that situation where the 
difference between the opposing schools of thought becomes most 
acute. 

The majority of jurisdictions consider reduction of wage earn- 
ing capacity o r  wage loss to be the appropriate test for  determining 
the degree of disability and do not permit extrapolation of the sched- 
ules on purely medical lines, except in cases involving partial loss  
of use of a scheduled member. 

Illustrative of this type of approach is the provision in the 
Longshoremen's and Harbor Workers' Compensation ~ c t : 8  

"Other Cases. In all other cases in this c lass  of disability 
the compensation shall be 66-2/3 per cent of the difference 
between his average weekly wages and his wage earning capac- 
ity in the same employment o r  otherwise... , , 

Usually the statutes of this character prescribe special stand- 
a rds  for the assessment of the wage earning capacity which give 
paramount weight to post-injury wagesanddisregardpurely physio- 
logical and psychiatric criteria.9 

A substantial number of jurisdictions, however, prescribe an 
extension of the schedule to comparable cases  and measure the 
disability in the residual cases  a s  functional impairment expressed 
i n  t e r m s  of a percentage of permanent total disability in consonance 
with the ideas of the whole man theory. 

The prototype of this approach is thelaw of New Jersey. In that 
state the statute specifies a s  part of i t s  schedule of permanent 
p a r t i u  disability: 

< ' In all l esse r  o r  other cases  involving permanent loss, 
o r  where the usefulness of a member o r  any physical function 
is permanently impaired, the compensation shall be 66-2/3 

 or details see Earl F. Cheit, Injury and Recovery in the Course of Employment (New York: 
John Wiley &Sons, 1961). p. 161. 

8Longshoremen's &Harbor Workers' Comp. Act. 33 U.S.C.A. sec.  908W 21. 

~ N . Y .  Workmen's Compensation Law sec. 15 (5a); Longshoremen's & Harbor Workers' Comp. 
Act, 33 M.S.C.A. sec. 908 (h). The latter section amplifies the New York criteria. 



the 

per cent of (daily) wages, and the duration of compensation 
shall bear such relation to the specific periods of time stated 
in the above schedule a s  the disabilities bearto those produced 
by the injuries named in the schedule. 

In cases  in which the disability is determined a s  a per- 
centage of total and permanent disability the duration of the 
compensation shall be a corresponding portion of (550) 
weeks."l0 

Hawaii inserted a slightly modified copy of this portion of 
New Jersev  act into i t s  own compensation law in 195111 and 

thereby changed radically the basic ahproach qf i t s  compensation 
system from a qualified loss of wage earning capacity theory to 
the whole man theory. The draftsmen of the amendment overlooked 
that their graft onto the Hawaii Act overlapped with a paragraph 
already contained in the law which likewiseprescribedan extension 
of the schedule in cases of l e s s  than total loss  of a member named 
in the schedule o r  less than total loss  of use thereof. This overlap 
has continued until the present day. 

Other jurisdictions belon ing to this whole man theory famil 
a r e  Missouri,l2 Washington,l% West ~ i r g i n i a l 4  and ~ i s c o n s i n . 1  % 

Increase i n  Permanent Partial Disabilitv Awards. Workmen's 
compensation programs in many states have been criticized for 
placing an undue weight on the compensation for partial disabilities, 
and thereby producing excessive litigiousness and claim costs, with 
a resulting obstacle to effective rehabilitation.16 

~'N.J. Stars. Ann. sec. 34:15-12(22) (West 1959). 

''session Laws of Hawaii 1951, Act 50. 

I 2 ~ o .  Rev. Stat. sec. 287.190(3) (1959). construed in Komosa v. Mansanto Chemical Co., 317 
S. W. 2d 396. 400 (Mo. 1958); Tee1 v. Burkart Mfg. Co., 271 S.W. 2d 259 (Ma. App. 1954); Gordon v. 
ChevrolerShell Div. of General Motors Carp., 269 S.W. 2d 163 (Mo. App. 1954); Robinson v. Beatrice 
Foods Co.. 260 S.W. 2d 346 (1953). 

13wash. Rev. Code secs. 51.08.150 and 51.32.080(2) (1950 & Supp.) construed in Dowell v. Dept. 
of Labor and Ind., 51 Wash 2d 428, 319 P. 2d 843 (1957); Enevold v. Depr. Labor & Ind., 51 Wash 2d 
648, 320 P.2d 1096 (1958); Page v. Dept. Labor and Ind., 52 Wash 2d 706, 328 P.2d 663 (1958). 

14W. Va. Code of 1961 (Michie Ann.) sec. 2531 (c) construed in Walk v. Hutchinson Coal Co. 
134 W. Va. 223. 58 S.E.2d 791 (1950) (injury to testicles) and authorities cited. 

1 5 ~ i s c .  Stat. Ann. sec. 102.44(3) (1961) construed in Wagner v. lndustrial Comm. 273 Wisc. 
553, 567a, 80 N.W.2d (1957); Green Bay Drop Forge Co. v. lndustrial Comm., 265 Wisc. 38, 60 N.W. 
2d 409, 61 ,N.W. Zd 847 (1953); Northern States Power Co. v. lndustrial Comm. 252 Wisc. 70, 30 
N.W.2d 217 (1947). 



It is an uncontestable fact that in some jurisdictions the 
aggregate paid for  permanent partial disabilities seems to be 
disproportionate to that of the indemnity payments made for other 
types of disability. Yet i t  should not be overlooked that the ratio 

1 6  ' I  between permanent partials" and temporary totals", which 
usually constitute the mainitems of incomeandindemnity payments, 
depends in large measure on the length of the waiting period applic- 
able in the particular jurisdiction. Hence, seeming lack of pfopor- 
tionality may be a s  much the fault of unreasonable waiting periods 
as of excessive liberality in awarding compensation. 

Table 11 shows the relation existing in 1959 between tem- 
porary total and permanent partial disability cases in selected 
jurisdictions (Hawaii, Illinois, New York and Wisconsin). 

Table 11 

TEMPORARY TOTAL AND PERMANENT PARTIAL DISABILITY 
CASES AS PER CENT OF TOTAL INCOME AND 

INDEMNITY PAYMENTS 
Selected States 

1959 

Temporary Total Disability Permanent Partial  Disability 
P e r  Cent of Per  Cent Pe r  Cent of Pe r  Cent of 
Cases With of Total Cases With Total Income & 

State Indemnity Income & Indemnity Indemnity 
Benefits Indemnity Benefits Payments 

Payments 

Hawaii1 91 .O 53.7a 6.5 34.8 

Illinois2 40.6 9.5b 83.6 

New ~ o r k 3  58.6 i7.0b 68.4 

~ i s c o n s i n 4  87.6 ~ 7 . 9 ~  11.9 57.9 

Source: ' ~ n n u a l  Report of the Department of Labor and Industrial Relations, 
State of Hawaii. 

2Illinois Department of Labor, Annual Report on Compensable Work 
In]uries (1959), p. 8. 

3~e l l ho rn  & Lauer, Administration of New York Workmen's Compen- 
sation Law. 

4Wisconsin. Statistical Release No. 3652 (1961) at 149. 

a ~ u m b e r  of cases  classified a s  temporary total dmability, permanent partial 
disability o r  disfinurement: total Davments of indemnity bcnefitsin all Dendmz - - -. 
cases  sd classifiea. 

b0n "cases closed" basis. 



The table shows the substantial divergence which exists in the 
&ected jurisdictions with respect to the percentage that the number 
of, and amounts of indemnity payments made in, cases  classified 
a s  permanent partial o r  disfigurement cases constitute of the number 
of, and amounts of indemnity payments made in, all cases  classified 
as compensable cases, i.e., cases  involving income and indemnity 
benefits. A. corresponding disparity, though in the inverse order, 
exists with respect to the cases classified a s  temporary total dis- 
ability. That category includes injuries which cause inability to 
work for a period of time exceeding the statutory waiting period 
but which do not produce residual permanent partial disability o r  
disfigurement. One might expect this type of case to constitute 
the bulk of all compensable cases  at  least as to numbers. Such is 
the case in Hawaii and most jurisdictions, but has ceased to be 
true in Illinois where since 1953, the permanent partial disability 
cases have outrun al l  other cases  taken together, 

When it comes to the amounts of cases classified a s  permanent 
partial disability o r  disfigurement cases, i t  must be understood 
the amounts appearing in the statistics of Illinois, New York and 
Wisconsin include substantial amounts paid for temporary total 
disability preceding the ultimate permanent partial disability and 
thar these sums a r e  not included in the tabulation of cases  classi- 
fied a s  temporary total disability cases. 

At any ra te  if properly interpreted the cases  show that the 
-- 

length of the waiting period is the most important single factor 
governing the distribution of income and indemnity benefits among 
the cases entailing such payments. In other words, states with 
longer waitinn ~ e r i o d s .  like Illinois and New York. screen out a 

-- 

length of the waiting period is the most important single factor 
governing the distribution of income and indemnity benefits among 
the cases entailing such payments. In othel 
longer waitinn ~ e r i o d s .  like 
large numbe; of injuries with short healing periods and without 
residual effects and therefore tend to have a seeming disproportion 
of injuries leaving some other minor permanent partial disability,. 
Most of their indemnity payments a r e  crowded into that type of 
case. In Hawaii, certainly, temporary total disability is still, in 
number and amount, the greatest category of income and indemnity 
benefits. 

Disfigurement Cases. While complaints about excessive num- 
bers and amounts of permanent partial disability awards in general, 
a s  a r e  heard in Illinois, New Jersey  and New York, a r e  not war- 
ranted and have not been voiced in Hawaii, similar criticism has 
been raised against the number and amounts of awards for dis- 
figureme*. Certainly the statutory provisions of Hawaii, especially 
in consequence of the amendments made in 195717 and 196118 a r e  
among the most liberal provisions existing in the United States for 

"session Laws of Hawaii 1957, Acr 214. 

1 8 ~ e s s i o n  Laws  of Hawaii 1961, Act 99. LEQSLATIVE REFERENCE BURU 

FEB 4 1963 



that type of physical impairment. As a result special attention has  
been placed upon the numerical and quantitative aspects of dis- 
figurement awards. 

Tables 12 and 1 3  present data designed to show the growing 
proportion of disability awards in the numerical and quantitative 
distribution (a) of all  awards of income and indemnity benefits and 
(b) of awards for all  permanent impairments l e s s  than total dis-. 
ability. Unfortunately, not a l l  cases  involving disfigurement awards 
a r e  classified a s  disfigurement cases. Hence the numbers given 
do not include a l l  awards for disfigurement but only those classi- 
fied a s  that type of case. The amounts, conversely, contain all  
sums paid for  disfigurement, even in cases  not so classified. 

Since the statist ics of other jurisdictions include within the 
benefit payments listed for cases  of permanent partial disability 
and disfigurement the amounts paid for temporary total disability 
connected with the injury causing the residual partial  disability o r  
disfigurement, an alternative table is compiled for  Hawaii showing 
the Hawaii experience also on that basis. 

Tables 12 and 1 3  show that the proportion paid a s  com- 
pensation for  s c a r s  has  increased considerably a s  a result of the 
two last  amendments and is now four t imes the amount paid a s  
income and indemnity benefits fo r  permanent total disability. 
(Compare Table 8) 

The amount spent in Hawaii for s c a r s  is now twice the s ize  of 
the compensation payments made for  disfigurement, even in the 
states which otherwise pay a higher percentage of the total for  
permanent partial  and disfigurement cases  than Hawaii. See Table 
14. 

It is believed that the proportion of indemnity benefits paid 
for  s c a r s  is out of proportion with the general system and allo- 
cates amounts to  tr ivial  impairments at  the expense of injury 
victims who need improvement of their  lot, i.e., employees in the 
lower wage brackets suffering severe permanent partial dis- 
abilities. Disfigurements should be compensable only if they a r e  
of a substantial character.  

Temporary Part ia l  Disability, This category receives little 
practical use. It is designed to cover employees who a r e  back at  
work but, unt-il full restoration, can work only a t  lower r a t e s  of 
remuneration. The statist ics of the department usually do not 
include payments in this  category a s  a separate class. 

Indemnity and income benefits for death 

Loss  of the breadwinner a s  the resul t  of an industrial accident 
o r  employment connected disease entitles the dependents to death 
benefits. The statute enumerates various types of family members  



Table I2  

DISFIGUREMENT CASES AND AWARDS FOR DISFIGUREMENT COMPARED WITH 
NUMBER AND AMOUNTS OF ALL CASES INVOLVING INCOME AND 

INDEMNITY BENEFITS AND OF COMBINED PERMANENT 
PARTIAL DISABILITY AND DISFIGUREMENT 

CASES AND AWARDS 

State of Hawaii 
1952-1961 

ALI case8 in- 
volving income Permanent Partial Disability 
and indemnity and Disfigurement Combined Disfiwrement Alone 

Year awards P e r  Cent Pe r  Cent Pe r  Cent Per Cent 
Number Amount Number of Total Amounr of Total Number of Total Amounr of Tmal 

Source: - Compiled from data collected by the 
of Labor and Industrial Relations. 

Workmen's Compensafion Division, Department 

a ' ' ~ a ~ e 6  dosed'' basis. 

b~moun t s  reflect change in reporting basis (initiared in that year) from "cases closed" to 
paymenrs in all pending cases. 

CExcludes 1.576 pending cases. 

d~xc ludes  897 reopened cases, involving 
available. and 2,370 pending cases. 

total benefits 8 for  which no breakdown i s  

eExcludes 731 reopened cases, involving total benefits of $59.499 for which no breakdown i s  
available, and 2,517 pending cases. 

f ~ x c l u d e s  838 reopened cases, involving coral benefits of $83,333 for  which no breakdown i s  
available, and 2.808 pending cases. 

g~xclrrdes 1,069 reopened cases. involving total benefits of $147,323 for  which no breakdown 
i s  available, and 4,813 pending cases. 

h~xc ludes  1,276 reopened cases, involving toral benefits of $165,128 for  which no breakdown 
i s  available, and 1,538 pending cases. 



Table 13 

INCOME AND INDEMNITY BENEFITS IN CASES OF PERMANENT 
PARTIAL DISABILITY AND DISFIGUREMENT COMBINED AND 

IN CASES OF DISFIGUREMENT ALONE. COMPARED WITH 
TOTAL AMOUNTS OF INCOME AND 

INDEMNITY BENEFITS 
State of Hawaii 

1952-1961 

Year 
Total Income and Permanent Partial Disability 
Indemnity Benefit and Disfigurement combined 

Payments Amount Pe r  Cent of Total 
Disfigurement Only 

Amount P e r  Cent of Tota 

Source: Compiled from data collected by the Workmen's Compensation 
Division, Department of Labor and Industrial Relations. 

a,. Cases closed" basis. 

h ~ m o u n t s  reflect chpnge in reporting basis (initiated in that year) from 
"cases closed" to payments in all pending cases. 

CExcludes 1.576 pending cases. 

d ~ x c l u d e s  897 reopened cases, involving total benefits of $73,566 f o r  which 
no breakdown i s  available, and 2,370 pending cases. 

eExcludes 731 reopened cases, involving total benefits of $59,499 for which 
no breakdown i s  available, and 2,517 pending cases. 

f ~ x c l u d e s  838 reopened cases, involving total benefits of $83,333 for  which 
no breakdown is available, and 2,808 pending cases. 



Table 13 (continued) 

g ~ x c l u d e s  1,069 reopened cases, involving total benefitsof $147,323 for  which 
no breakdown i s  available, and 4,813 pending cases. 

h ~ x c l u d e s  1,276 reopened cases, involvingrota1 benefitsof $165,128 for which 
no breakdown is available, and 1,538 pending cases. 

ilncludes $461 for disfigurement, not classified a s  disfigurement cases. 

j~ncludes $6,284 for disfigurement, not classified a s  disfigurement cases. 

k~ncludes $2,464 fo r  disfigurement, not classified as disfigurement cases. 

'includes $b,750 for  disfigurement, not classified a s  disfigurement cases. 

mlncludes $10,365 f o r  disfigurement, not classified a s  disfigurement cases. 

n 
Includes $12,143 for disfigurement, not classified a s  disfigurement cases. 

OIncludes $10,140 fo r  disfigurement, not classified a s  disfigurement cases. 

PIncludes $28,715 for disfigurement, not classified a s  disfigurement cases. 

Table 14 

PROPORTION OF INDEMNITY PAYMENTS IN DISFlGUREMENT 
AND PERMANENT PARTlAL DISABILlTY CASES 

ILLINOIS AND NEW YORK 
Selected Years 

Permanenr Partial Disfigurement 
Total and Disfigurement 6n1y 

Stare Year Indemnity Payments Per Cent Per Cent 
Amount of Total Amount of Total 

New 
Y o r k z  1959 107,406,472 73,449,109 68.4 1,689,627 1.6 

Saurce: 'lllinois, Department of Lahar, Annual Report of Compensable W o r k  Injuries, 
Part 11. for 1958. 1959 and 1960. 

'Gellhorn and Lauer, Administration of the New York Compensation L a w  
(mimeographed 1961). 



a s  possible dependents and establishes a hierarchy of entitlement 
between members  of various classes.  Widows and unmarried chil- 
dren under eighteen a r e  conclusively presumed to be dependent, 
but in other cases  actual aependency must be shown. Partial  
dependency suffices for  entitlement to full benefits. The r a t e  of 
compensation varies,  also according to the c lass  to which the 
dependent belongs. The law has a se t  of multiple l imits  on the 
weekly and total benefit amounts. Compensation payable to depend- 
ents  for any one death shall not exceed $25,000, but this limit is 
not applicable to a widow who is unmarried and incapable of self- 
support, o r  to a child under eighteen o r  incapable of self -support and 
unmarried. In the la t ter  case, however, benefits terminate at  the 
latest upon expiration of 104 weeks af ter  the age of eighteen. 

Although the aggregate amounts payable on account of one 
death may be $25,000 or ,  in the case  of widows physically o r  
mentally incapable of support and in the case  of minor dependent 
children, even more,  the numerical and quantitative distribution of 
annual payments for  death cases  is not very substantial within the 
total paid annually for income and indemnity benefits. Table No. 15 
indicates the relative proportion of death benefit payments by 
number and amount in the benefit s t ructure  of the State. It can be 
seen therefrom that there  a r e  about 15 fatal work injuries per  year  
and that the number of such cases  in current payment s ta tus  has  
varied between 89 and 123. The benefits oavable a r e  between 6 and - - 
10 per  cent of the total. 

Overlap between workmen's compensation and other public 
income maintenance programs 

In appraising the adequacy of the benefit schedules for  death 
and various types of disability under workmen's compensation, the 
ever-increasing overlap between workmen's compensation and other 
public provisions for  income maintenance in cases  of disability o r  
death must be considered. Two types of such other income mainte- 
nance programs a r e  particularly important: sick leave and pension 
provisions for  public employees and the Old Age Survivors and 
Disability Insurance System under the Social Security Act. 

Relation Between Workmen's Compensation and Sick Leave 
P 

and Retirement Provisions for Public Employees. The overlap 
between sick leave and retirement ~ r o v i s i o n s  for oublic emolovees 

A - 
and workmen's compensation has  i rompted sporahic interventions 
by legkla tures  against cumulation of benefits. 

The US .  Employees' Compensation Act of 1916 containedfrom 
i t s  date of enactment provisions against cumulation of remunera- 
tion o r  pensions and for the dove-tailing between sick leave and 
disability income benefits.19 

1939 U.S. Scars. 742 (1916). secs. 7 and 8. 



Table 15 

PROPORTION OF INDEMNITY AND INCOME BENEFITS FOR 
DEATHTOTHETOTALOFSUCH BENEFITS 

State of Hawaii 
1952-1961 

Total Indemnity and Death Cases 
Year Income Beneflt Cases 

Per  Cent Per  Cent 
Number Amount Number of Total Amount of Total 

Source: Compiled from data collected by the Workmen's Compensation Division. Depart- - ment of Labor and Industrial Relations. 

a"Cases closed" basis. 

b ~ m o u n t s  reflecr change in reporting basis (initiated in thar year) f m m  ''cases closed" 
to payments in all pending cases. 

CExcludes 1,576 pending cases. 

d~xc ludes  897 reopened cases, involving total benefits of $73,566 for which no breakdown 
is available, and 2,370 pending cases. 

eExcludes 731 reopened cases. involving total benefits of $59.499 for which no breakdown 
i s  available, and 2,517 pending cases. 

f~xc ludes  838 reopened cases, involving total benefits of $83,333 for  which no breakdown 
1s available, and 2,808 pending cases. 

# 
Excludes 1.069 reopened cases, involvingtotal benefitsof$147,323 for which no breakdown 
is available. and 4.813 pending cases. 

h~xc ludes  1,276 reopened cases, involvingtotal benefitsof $l65,lZ8 for which no breakdown 
is available, and 1,538 pending cases. 



In i t s  current form20 the U.S. Employees' Compensation Act 
outlaws cumulation of income benefits under the Act and remunera- 
tion from the United States except for  services  actually performed, 
but with the qualifications (a) that anemployeemay combine indem- 
nity benefits for scheduled injuries and (b) that whenever a person 
is simultaneously entitled to compensation benefits and other dis- 
ability o r  death benefits under any other act  of Congress because 
of service by him or ,  in case  of death, he may elect between the 
benefits available to him. Such election must be made within a year 
f rom the injury o r  death. 

In addition, the US.  Employees' Compensation ~ c t 2 1  provides 
that resor t  to compensation may be postponed until unutilized 
annual o r  sick leave has been exhausted. 

Similar provisions a r e  found in the laws of several  states.22 

In Hawaii the law regulating the retirement system for public 
officers and employees that amounts payable by the 
State o r  any county a s  disability o r  death benefits under the provi- 
sions of the workmen's compensation law shall be offset against 
and payable in lieu of the disability and death benefits under 
chapter 6 of the Revised Laws of Hawaii 1955. After exhaustion of 
the benefits under the workmen's compensation law, benefits f rom 
the employees' retirement system shall be resumed. 

Special provisions exist for injured employees of the police 
and fire departments of the City and County of Honolulu. They a r e  
continued on the payroll of the respective departments, but their  
salar ies  a r e  credited to their  compensation benefits.24 

Overlap Between Workmen's Compensation and Survivors and 
Disability Insurance Under OASDI. The recent expansion and facili- 
tation of coverage under the survivors and disability insurance pro- 
grams of the federal  Social Security Act has  multiplied the in- 
stances of overlapping protection and made them the rule, ra ther  
than the exception. Survivors Insurance, which was added to Old 
Age Insurance in 1939, never excluded any cumulation of i t s  bene- 
fits with death benefits under workmen's compensation. Conversely, 
when insurance against permanent and total disability was added to 
OASI in 1956, the pertinent sections contained a provision (42 
U.S.C. sec. 424 (1957) ) which reduced the benefits available under 

"5 U.S.C.A. Cum. Supp. 1961 sec. 757. 

"5 U.S.C.A. Cum. Supp. 1950 sec. 758. 

"&. Minn. Stars. 1957 sec. 176.021, subd. 5 and 6.  

2 3 ~ e v .  Laws of Hawaii 1955, sec. 6-56 (1961 Supp.) 

2 4 ~ e v .  Laws of Hawaii 1955, sec. 149-7 (1961 Supp.) 



:he new program by the amounts received under a workmen's com- 
,ensation law o r  plan of the United States o r  a state. This provi- 
&on, however, was repealed in 1958, in pursuance of a new 
;ongressional policy to the effect that OASDI should be a common 
2nd nearly universal "floor of protection" with respect to all  
hazards covered thereby. 

As a result  the weekly benefits for permanent total disability 
payable to an injured employee anti death benefits payable to the 
employee's dependents under the Hawaii Workmen's Compensation 
~ c t  a r e  at  present frequently substantially supplemented by benefits 
payable under the OASDI, a situation that mer i t s  a more  detailed 
consideration. 

Coverage of Survivors and Disabilitv Insurance Under OASDI, 
The OMDI program today is nearly universal in its coverage. 
With a very few minor exceptions it extends to  all  employees in 
private employment, including full-time domestic employees in a 
private home.25 But while workmen's compensation protection 
attaches on the f i r s t  day of covered work, OASDI benefits a r e  
available only upon acquisition of "insured status".26 The law 
distinguishes between different types of insured status a s  a 
requisite for the entitlement of different beneficiaries. The two 
main types requisite in the Old Age and Survivors protection part  
of the program a r e  called "fully insured" status27 and "current1 
insured" status,28 respectively. To be currently insured, an i n d l  
vidual needs six quar te rs  of coverage during the thirteen-quarter 
period ending with the quarter  in which he died o r  became entitled 
to old age insurance benefits o r  disability insurance benefits, 
while acquisition of fully insured s ta tus  requires  one quarter  of 
coverage for each calendar year  elapsing after 1950 or,  i f  later, 
the year when the employee reached age 21, and before the year  
in  which the employee died o r  reached age 62 if female o r  65 if 
male, provided that always at  least  s ix  quar te rs  of coverage a r e  
required. In other words most regular employees, who have worked 
for more than one andone-half years,  will have coverage. Disability 
insured status under the disability insurance program, however, 
requires, apart  f rom fulfillment of modified conditions for fully 
insured status, an additional period of coverage, i.e., twenty 
quarters during the forty-quarter period ending with the quarter  
in which the employee became totally disabled. In other words the 
federal protection against disability is available only to employees 
who have been in employment for at  least  five years.  

"42 U.S.C. sec. 409, 410. 

2642 U.S.C. sec. 414. 

"42 U.S.C. sec. 414Ca). 

"42 U.S.C. sec. 414(b). 



Special Conditions of Entitlement to Survivors and Disability 
Benefits. Survivors benefits a r e  accorded to the widow, widower, 
divorced wife, the children and parents of the deceased, rovided 
that they comply with specified conditions of entitlement.& In the 
case of a widow, survivors  benefits a r e  available if she either has 
attained the age of 62 o r  has  a child of the employee in her  ca re  
who is likewise entitled to benefits. Children, to qualify, must be 
unmarried and ei ther  under eighteen o r  suffering f rom a disability. 
Survivors benefits of children and widows with qualifying children 
in their  care require  only currently insured status of the deceased; 
survivors benefits of widows without qualifying children in their  
c a r e  and of parents require  fully insured status. 

Dependent survivors benefits a r e  calculated a s  a percentage 
of the pr imary insurance amount, which in turn depends on the 
average monthly wage. The amount of the insurance benefits for 
a widow without qualifying children and for  parents a r e  fixed at  
82-1/2 per  cent of the pr imary insurance amount and for  a widow 
with qualifying children o r  for  a qualifying child a t  75 per  cent each. 
The starute provides for family maxima and if [he sum of all  
dependents benefits exceed this amount, the individual amounts 
shall be proportionately reduced.30 

Disability benefits a r e  available for the disabled employee 
himself and for  his  wife o r  husband, divorced wife, children o r  
parents, provided, again, that these dependents meet certain 
specified conditions of entitlement. The wife of the disabled em- 
ployee is entitled to benefits for  herself, if she is ei ther  62 years  of 
age o r  has  a qualifying child in he r  care. Her  benefit is fixed a t  50 
pe r  cent of the pr imary  amounts, and the child's insurance benefits 
are likewise fixed at  50 pe r  cent in such case  with the same family 
maximum applying as in the other cases.  

Benefit Levels of Survivors and Disability Insurance. The 
current wage base of the program includes the f i r s t  $4,800 of 
annual wages. Average monthlv wages in excess  of $400 a r e  not - - 
reflected in benefits. 

The statute no longer contains an express  benefit formula but 
ra ther  includes a table, specifying pr imary insurance amounts and 
family maxima for  various s teps  of average monthly wages, ranging 
f rom $67 o r  less to $400.31 However, the individual pr imary insur- 
ance amounts, lying between the minimum of $40 and the maximum 
of $127, 4 r e  actually determined on the basis  of a formula which 
fixes the pr imary amount at  the r a t e  of 58.85 pe r  cent for  the first 

2942 U.S.C. sec. 402(e), (0. (g), and (d). 

3042 U.S.C. sec. 403(a). 

3142 U.S.C. 8ec. 415. 



$110 and 21.4 p e r  cent of the remainder up to $290.32 The family 
maximum is computed by using a formula which fixes it at  150 per  
cent of the pr imary  insurance amount for  the average monthly wage 
of $127 o r  less ,  a t  80 p e r  cent of the average monthly wage in the 
range between $128 and $314, and reaches the maximum of $254 at  
an average monthly wage of $315.33 

Focusing on the level of the p& of pr imary benefit payments 
to average earnings, it follows that at  the low end of the earnings 
spectrum, r a t e  is a decreasing multiple of the actual earnings 
"ntil an average monthly wage of $40 is reached. From $40 to  $67 
the benefit r a t e  decreases  f rom 100 p e r  cent to 58.85 p e r  cent; it  
remains at  that level f o r  average monthly wages f rom $68 to  $110 
and then decreases  again until it reaches 31.75 pe r  cent at  $400. 
For monthly earnings above $400 it decreases  further since the 
portion of earnings in  excess  of that amount is not reflected in bene- 
fits. Maximum family benefits a r e  more than 100 pe r  cent of the 
actual average monthly wage until the la t te r  reaches  $60: after that 
their ra te  decreases  f rom 100 per  cent to 80 pe r  cent until $127 is 
reached and remains  at  the la t ter  level until $314. At $315 and up- 
wards their  r a t e  decreases  again. 

The Nature of Cumulative Benefits, Sincethe dependents bene- 
fits under the survivors insurance program and the pr imary and 
dependents benefits under the disability insurance program a r e  
cumulative to the benefits under the workmen's compensation pro- 
gram, concern has  been expressed about a possible excessiveness 
of the pyramided benefits. 

Tables 16 and 17 show the benefit r a t e s  (expressed a s  per- 
centages of the average earnings) which exist for  selected weekly 
income levels and family compositions. It should be noted that 
the pay period unit under the state workmen's compensation 
program is the average weekly wage, while under the OASDI program 
it is the average monthly wage. The relation between the two units 
is given by the formula: 

Average Weekly Wage, - 12 Average Monthly Wage 
52 

The tables show that at  an average weekly wage of $88 (which 
is approximately the current average weekly wage in the State) 
death benefits fo r  the dependents of a deceased workerleaving a 
Widow and two minor children would be 133.28 per  cent of his wage 
and that the benefits for permanent total disability of a worker with 
Coverage under the federal  program and the same family composi- 

3 2 ~ . ~ .  Social Security Administration, Anal sis of Benefits, OASDI Pro ram 1960 Amendmenra, 
AUuarial Study No. 50 p. 9. (Washington: U.S. ~ o v e h m e n t  Printing 



Table 16 

BENEFIT RATES FOR DEATH BENEFITS UNDER WORKMEN'S COMPENSATION 
IN HAWAII AND OASDI FOR SELECTED EARNINGS AND 

FAMILY COMPOSITIONS 

Workmen's Compensation 
~ v e r a g e  Corresponding 

OASDI 
Widow and Widow Widow and Widow and Family 

feekly Average widow children Aged 62 One Child Two Children Maximum 
Wage Wage (per ceqt) (per cent) (per cent) (per cent) (per cent) (per cent) 

Source: Laws of Hawaii; U.S. Social Security Act. 

Table 17 

BENEFIT RATES FOR TOTAL DISABILITY UNDER WORKMEN'S 
COMPENSATION IN HAWAII AND OASDI FOR SELECTED 

EARNINGS AND FAMILY COMPOSITIONS 

OASDI 
Average Corresponding Workmen,s 
Weekly Average Single Worker and Wife and Wife and 

Wage Wage Compensation Worker Wife Aged 62 One Child Two Childrer 
(per cent) (per cent) (per cent) (per cent) (per cent) 

m: Laws of Hawaii; U.S. Social Security Act. 

50 



tion would be of the same magnitude. However, it is necessary tc 
remember that only one-half of the amounts receivable under the 
federal program a r e  employer-financed. Hence the total employer- 
financed portion of the benefits in the indicated cases  would be only 
99.98 pe r  cent of the wagesof the deceased. In view of this  situation 
the a la rm voiced in certain quar te rs  seems to be exaggerated, and 
there seems to exist no adequate reason for  introducing provi- 
sions into the state compensation law designed to reduce the amounts 
o r  r a t e  of compensation where the beneficiaries receive benefits 
under OASDI, except perhaps with respect to the $255 for  burial 
expenses payable under OASDI. It musf be remembered, however, 
that t rue wages a r e  subject to tax withholdings while the OASDI 
and compensation benefits a r e  not so reduced. To that extent, the 
benefits exceed the take-home pay. 

Nevertheless the availability of supplementary benefits in 
cases  of death and total disability under the OASDI program makes 
it reasonable that any future improvements of the benefit s t ructure  
under the state law should focus in the f i rs t  place on workers 
suffering severe permanent partial  disability and in the second 
place on workers suffering prolonged temporary total disability 
ivho have large families. 



CHAPTER 4 

COST AND COST ALLOCATION OF 
WORKMEN'S COMPENSATION 

INSURANCE 
The Hawaii workmen's compensation law requires  that private 

employers secure compensation to their  employees either by 
insurance with a private c a r r i e r  authorized to  write workmen's 
compensation insurance o r  guarantee insurance in the state o r  
by self-insurance upon t e r m s  and proof satisfactor to  the director 
of the department of labor and industrial relations. r 

Currently, approximately two-thirds of a l l  the r i s k s  covered 
by workmen's compensation a r e  covered by workmen's compensa- 
tion insurance with licensed ca r r i e r s .  The remaining r i s k s  consist 
of :. (1) employment with the State o r  i t s  subdivisions and (2) employ- 
ment with 81 authorized rivate self-insurers.2 The self-insurers 
employ a labor force OF approximately 34,000 persons in Hawaii 
and ca r ry  an annual payroll in the neighborhood of $150,000,000 
fo r  these employees. 

The cost of ,private insurance for workmen's compensation 
therefore is an important factor in an appraisal of the operation 
and efficiency of workmen's compensation in the State. 

The Nature of Workmen's Compensation Insurance 

Compensation insurance performs a number of important 
functions in addition to i t s  pr imary purpose of protecting the 
injured worker against possible insolvency of his employer. Seen 
f rom the side of the employer, insurance with private c a r r i e r s  
s e rves  primarily to: (1) spread the individual r i s k s  of industrial 
injury among al l  employers, especially employers in the came 
occupational category and (2) relieve the individual employer of 
the handling of compensation claims and the administrative details 
of benefit payments. In addition, the insurance companies may 
furnish some consultative serv ices  regarding certain operations. 

In syance  c a r r i e r s  render these services  on a business basis, 
expecting to make a profit f rom their  operation. C a r r i e r s  a r e  
private business enterpr ises  and a r e  organized either in the form 
of a stock company o r  in the form of a mutual company o r  reciprocal 

' ~ e v .  Laws of Hawaii 1955 sec. 97-90. 

'see list of self-insurers in Appendix 8. 



insurer.3 They may be e i ther  c a r r i e r s  organized in the s ta te  o r  
in a s i s te r  s ta te  o r  abroad and licensed to operate in the state. In 
the case  of stock companies the stockholders a r e  entitled to the 
distribution of the profits f rom business, unless the company 
operates on a so-called participating basis which entitles the 
policy holders to share  in the profits.4 Members  in mutuals a r e  
the holders of insurance contracts. Surplus from the operations 
a r e  distributed to them.5 

Mutual companies usually follow acquisition pract ices  which 
differ f rom those of stock companies. They employ to a large 
extent a direct  writing practice, i.e., work without the intervention 
of independent insurance agents. A s  a resul t  they a r e  able to 
minimize acquisition expenses but usually concentrate on the la rger  
risks. 

Generally speaking, stock companies and mutuals must apply 
identical manual ra tes .  However, i n  o rde r  to equalize competitive 
advantages between stock c a r r i e r s  and mutuals, the authorities 
in charge of fixing insurance r a t e s  limit the premium discounts 
which mutuals may grant to l a rge r  r i sks  to a lower percentage than 
those allowed to stock ca r r i e r s .  

The following data shows the discounts f rom the standard 
premiums currently permitted to the two c lasses  of ca r r i e r s .  

Non-Stock 
(Mutual) 

Stock Company Company 
Division of Standard Premium Discount Discount 

F i r s t  $ 1,000 --- --- 
Next $ 4,000 

Next $ 95,000 

Over $100,000 16.5% 8.5% 

Since the policy holders in non-stock companies receive annual 
dividends, the disadvantage of lower premium discounts may be 
more than balanced by the additional dividends. Dividends paid by 
non-stock c a r r i e r s  in Hawaii f rom 1951-1960 a r e  set  out in Table 
18a. 

%ev. Lawsof  Hawaii 1955 secs. 181-161ff.. secs. 181-171ff.. secs. 181-211ff. 

k e v .  Laws of Hawaii 1955 secs. 181-178, 181-194. 

5 ~ e v .  Laws of Hawaii 1955 sec. 181-163. 



Name of C a r r i e r  

Amcrican Mutual Liability Insurance 

1 3 c r i r i c  Mutual Liahiliry Insurance 

Employurs Murual Liability Lnsurrncc 

1.IbertyMutiial 

1.umbermcn's hlurual Casualty 

Michigan hlurual Liability 

Total 

Table I8a 

DlVlDPNM PAID AND CREDITED TO llA\VAll PDLLCY-HOLDERS 
BY MUTUAL WORKMEN'S COMPENSATION INSURER5 

State of Hawaii 
1951-1960 

Perccnlapc S h a r c  of I o r a l  
Earned P r e m i u m s  Returned 
a s  Dividends 8.1 39.5 9.9 8.3 

w: Annual Reports of tho Insurance Cornmissioner, Scare of Hawaii. 

Name of C a r r w  1951 

Amcrican Murunl Liabilky Insurance $ -- 
E l ~ c i r i c  Murual Liability Insurance .. 

Employers Mutual Liability Lnsurancc 893 

I-ihiirry hlarual 133,570 

Lumbcrmcn ' s  Mutual Casualry 290 

Michlgan hlurual Liablliry .. 

Total $131,753 

TiOIc 1817 
mCOME AND SHARE OF MUTUAL COMPANIES IN DiLEC'I 

EARNED PREMIUMS FROM \VORKMEN'S 
COMPENSATION INSURANCE 

State of Hawaii 
1951 -1960 

Prrcenlagc Sharc of Tarai 
Earncd P r e m i a m s  (stock and  
~ U I Y B I )  6.9 1.1 2.J 5.6 4.5 7.0 

-: Annual Reports of rhe Insurance Commissioner,  Srarr  of Hawaii 



Workmen's compensation insurance is a special type of casualty 
insurance6 and subject to control by the state insurance commis- 
sioner.7 In 1960 compensation insurance in Hawaii was written 
by 59 different ca r r i e r s ,  consisting of 4 domestic, 47 sister-state 
and 8 alien companies. Six of the 59 companies operated on the 
mutual principle. During 1960 mutual c a r r i e r s  a s  shown in Table 
18b, wrote policies with a direct  earned premium of $510,054 o r  
8.1 per cent of the total direct  earned premiums derived from 
business in Hawaii which aggregated $6,290,833. The share  of the 
mutual c a r r i e r s  in the business of compensation insurance in the 
State has not been large during the last decade, consistently re -  
maining below the 10 per cent mark. The dividends paid back to 
policy holders have likewise been modest i n  absolute figures, 
although they have constituted a significant percentage of the pre- 
mium income of the mutual ca r r i e r s .  

Workmen's Compensation Insurance Rates and Ratemaking 

Workmen's compensation' insurance r a t e s  in Hawaii, since 
passage of the Act regulatinginsurance ra tes for  casualty insurance 
i n  1947,8 a r e  subject to approval by the insurance commissioner 
and, inter alia must not be excessive, inadequate, o r  unfairly 

' I  discriminatory.b In setting the rates ,  due consideration shall_ 
be given to past and prospective lo s s  experience within and outside 
(the State), to catastrophe hazards, if any, to a reasonable margin 
for  underwriting profit and contingencies, to dividends, savings o r  
unabsorbed premium deposits allowed o r  returned by the c a r r i e r s  
to the policyholders, members  o r  subscribers,  to past and prospec- 
tive expenses both country-wide and those specially applicable (to 
the State), and to all other relevant factors within and outside (the 
~tate)".lO Risks may be grouped by classifications for  the 
establishment of ra tes ,  and such classification ra tes  may be modified 
to produce ra tes  for individual r i s k s  in accordance with rating 
plans which establish standards for measuring variations in hazards 
o r  expense provisions o r  both.11 

Rating Organizations and Ratemaking. The Hawaii r a t e  regula- 
tory Act permits  the establishment of rating organizations of which 
the individual c a r r i e r s  may be members  o r  subscr ibers  and which 

%ev. Laws of Hawaii 1955 sec. 181-12. 

' see  rhe Annual Reports of the Insurance Commissioner, State of Hawaii, for relevsnt data about 
the aperation<of workmen's compensation insurance in Hawaii. 

8 S e s s ~ o n  Laws of Hawaii 1947, Act. 60. 

9 3 .  sec. 3(a)4. 

'Old., sec. 3(a)l. 

"ld., - sec. 3 ~ 3 .  



may make the filings on behalf of such individual c a r r i e r s  and 
perform all  other rating serv ices  needed.12 In addition, the Act 
recognizes and allows advisory organizations which ass i s t  rating 
oreanizations in ratemaking bv the collection and furnishineof loss  
orvexpense statist ics o r  b y  thk submission of recommendGions.l3 
The rating organization which is in charge of r a t e  filings on behalf 
of the workmen's compensation insurance c a r r i e r s  is the Hawaii 
Casualty and Surety Rating Bureau. I ts  advisory organization is the 
National Council on Compensation Insurance inNew YorkCity. The 
la t te r  organization was established in 1921 by the casualty insurance 
industry engaged in  writing workmen's compensation insurance at 
the suggestion of the National Association of Insurance Commis- 
sioners. Since that t ime the workmen's compensation committee 
of that association and the National Council have cooperated in 
working out the basic principles governing compensation insurance 
ratemaking and the various s teps  to be performed in connection 
with the periodic r a t e  revisions in the individual states. 

While a number of states,  especially those with large popula- 
tions and therefore with a statistically significant experience of 
their  own, have more  o r  l e s s  extensively modified, o r  departed 
from, the approach o r  particular methods followed by the National 
Council and the National Association of Insurance Commissioners, 
the techniques developed by these two groups may perhaps st i l l  be 
considered a s  the standard procedure. Since the passage of the 
r a t e  regulatory Act, it  has been applied without any material  
departures in the r a t e  revisions in Hawaii. The rating law, in 
fact, reflects the notions underlying the standard procedure.14 

The currently operative procedure goes back to a major revi-  
sion adopted in 19431 5 although since that t ime a considerable 
number of modifications and innovations have been introduced. 
The various repor t s  and resolutions pertaining to workmen's 
compensation insurance ratemaking and adopted o r  approved by the 
National Association of Insurance Commissioners a r e  published in 
the Proceedings of that association and furnish the authoritative 
information about the present status of that process.16 Moreover, 
the actuary of the National Council has  described the details in a 

''g., mcs. 6 and 7. 

1 3 g . ,  s e w l o .  

1 4 ~ h e  Hawaii Casualty and Surety Rate Regularmy Law i s  the model act drafted in 1946 by an all- 
industry commirtee in conjunction with rheNational Associationof insurance Commissioners in response 
ro rhe federal McCarran-Ferguson Act. 

1 5 ~ a r i o n a l  Assdciarion of Insurance Commissioners, Proceedings 74th Sess .  142 (1943). 

16Natianal Association of Insurance Commissioners, Proceedings 8OthSess.220 (1949). in conjunc- 
tion with 79th Sess .  432 (1948). 



pamphlet made available by the Casualty Actuarial Society.17 
Obviously it is neither necessary nor feasible to give a detailed 
description and account of the standard ratemaking procedure in 
this report. Rather, it  is intended topresent  a brief summary of i t s  
basic features and then to analyze i t s  operation in Hawaii. 

The Manual Classification Gross  Rates. Workmen's compensa- 
tion insurance r a t e s  a r e  not identical for  the whole spectrum of 
occupational hazards covered by the s ta te  laws but vary-for differ- 
ent occupational r i sk  classifications, described and identified by 
code number in the workmen's compensation insurance manual. The 
manual originated at the turn of the century as a result  of the 
voluntary cooperation of the competing c a r r i e r s  and, in the course 
of time, underwent numerous revisions. At present it includes in 
the neighborhood of 630 classifications.18 The objective of the r a t e  
making process,  accordingly, is the determination and readjustment 
of these manual classification gross  rates, so f a r  a s  operative 
in the particular jurisdiction. Premium ra t e s  for nearly all  classi- 
fications a r e  determined on the basis  of the payroll exposure and 
expressed in units of $100. 

In practice, the manual classification g ross  r a t e s  a r e  r a re ly  
charged to  the individual employer taking out a compensation 
insurance policy; his  actual premium r a t e s  a r e  adjusted to his own 
special r i sk  situation on the basis  of various standard mer i t  o r  ex- 
perience rating plans and may be subject toan authorized premium 
minimum o r  lo s s  and expense constants for  small  risks.19 As a 
result, the ~ r e m i u m s  actually earned and charned bv the c a r r i e r s  
in a particuiar jurisdiction, i.e., the net earnedvpremiums, a r e  not 
identical with the so-called standard earned premiums, which a r e  
the premiums pr ior  to premium discounts and retrospective rating. 

The manual classification g r o s s  r a t e s  a r e  composed of two 
fundamental components: (1) the pure premium portion, designed 
to cover the statistically expected losses  (benefit payments to 
claimants);20 and (2) the expense allowance, designed to cover 
operating expenses, profit f rom underwriting and r e se rves  for  
contingencies. 

" ~ a l p h  M. Marshall, Workmen's Campensarion Insurance Ratemaking, Casualty Actuarial Society. 
1961. 

''See Riesenfeld. Modern Social Ledslarion. 375. 
A compartsowof the manual races for compensation insurance for selected occupational classifications 
in Hawsii and four other stares constitutes Appendix C of this repon. The listed occupational classif i -  
cations were selected because of their importance in Hawaii; together they make up over 75 per cent of 
the toral payroll in the State. 

1 9 ~ o r  details regarding l o s s  constants, emense constants, and premium minima, see Marshall,  
op. Cit. Supra note 10 ar p p  19. 48, 61, 62. 

' O ~ h e  standard ratemaking procedure provides far special catasrraphe and disease loadings of 
f.01 each, ro be added to the pure premium part of the rate, Marshall, op. cir. supra nore 10, at p. 60. 



The proper s ize  of the expense allowance and the i tems to be 
included thcrein have been the subject of many discussions and 
controversies. I ts  determination, a s  approved by the National 
Association of Insurance Commissioners, has  varied f rom time 
to time. At present -- not counting a special expense constant of 
$10 chargeable to employers having policies with premiums of 
l e s s  than $500 -- the expense allowance in Hawaii (including an 
allowance for  l o s s  adjustment expenses)21 is 41.45 per  cent of the 
g ross  manual rates.  In o rde r  to prevent misunderstandings it should 
be noted at this point that the actual overhead borne by employers 
for insurance with private c a r r i e r s  does not quite reach this figure 
because: (1) the actual premiums charged allow certain discounts 
and reductions to l a rge r  policy holders and (2) mutual c a r r i e r s  
return some of the premiums collected in form of dividends. 

Statistically, then, 58.55 pe r  cent of the manual classification 
gross  r a t e s  should be expended for the paym-benefits. This 
is called the ermissible  lo s s  ratio. If the actual l o s s  ratio ex- 
perienced in t e period preceding the r a t e  revision exceeds the 
permissible lo s s  ratio, an upward adjustment of the r a t e s  is called 
for; conversely if it falls below, the r a t e s  ought to be lowered. 

Adjustment of Rates. In actual practice the ratemaking proc- 
e s s  does not consist of a separate determinationof the r a t e  changes 
required by each classification, but ra ther  it comprises two main 
steps: (1) the adjustment of the s ta te  r a t e  level, i.e., the weighted 
average of all  manual classification r a t e s  applicable in the state, 
both overall and for  the three  broad industry groups (manufacturing, 
contracting, and all  other); and (2) the determination of classifica- 
tion relativity in t e r m s  of pure premiums, i.e., the distribution of 
the average change, accomplished by the readjustment of the state 
r a t e  level, among the various classifications operative inthe state. 
In Hawaii the number of reviewed classifications during the last  
r a t e  revision was 198 representing 98 pe r  cent of the premium. 

Since manual r a t e  level changes a r e  predicated on the experi- 
ence during a specified period preceding the new determination, 
the selection of the proper experience period i s  of great importance. 
The standard ratemaking procedure utilizes the indications flowing 
from two different experience periods: (1) the latest  available 24 
months of policy year data; and (2) the latest available 12 months 
of ca1enda.r year  data. The change indicated by the la t ter  experience 
is called the r a t e  level adjustment factor. 

"1" recent years the National Council has recommended the presentarion of Loss adjusrment ex- 
penses as  part of the rate portion designed to cover losses  and fixed them at 14 per cent of the losses .  
While this change may have public relations value, it has no particular statistical significance. For 
derails, see National Association of Insurance Commissioners, Proceedings 170 (1955). 



Policy year  data consist of the underwriting experience under 
all policies written for  a period of one year and becoming effective 
during a specified twelve-month period. Until 1956 all  compensa- 
tion insurance policies were written for a periodof one year. Since 
1956 small r i sk  policies may be written for a three-year period at 
r a t e s  fixed for  that term, subject to certain modifications.22 
As a result the standard rate-making procedure was modified in 
1960 so a s  to include the experience of the three-year fixed r a t e  
policies a s  a separate item using two consecutive reportings.23 
Since a substantial amount of t ime is required to determine and 
collect the experience on the policies, there is always a considerable 
lag between the policy years  utilized to produce the relevant ex- 
perience used in the rate-making process and the date when the 
ra tes  based thereon a r e  going into effect.24 

As a result intervening economic o r  technological trends may 
seriously impair the statistical relevancy of the policy year period 
data utilized in the rate-making process. To offset this shortcoming, 
the use of a r a t e  level adjustment factor, based on recent calendar 
year experience was introduced in 1948.25 I ts  computation fixed 
in a somewhat pragmatic fashion, was redefined in 195026 and 
utilizes the aggregate underwriting resul ts  of the latest  available 
twelve-month period. 

It should be noted that the experience figuring in the computa- 
tions is not the actual experience, but a modified experience pro- 
duced by adjustments made to reflect intervening changes in ra te  
levels, benefit levels, and other necessary corrections. Thus the 

Z2~hree-year  policies at fixed ra tes  were authorized by the National Association of Insurance 
Commissioners at i ts  1955 meeting pursuant to a recommendation of i ts Workmen's Compensation 
Small Policy Economics Subcommirtee, National Association of Insurance Commissioners, Proceedings 
401 (1955). The Three-Year Fixed Rate Policy program (applicable to policies with an annual premium 
of $100 o r  less) is still considered ro be in an experimental stage, Workmen's Compensation Small 
Policy Economics Subcommittee Repon, National Associatiorr of Insurance Commissioners, Proceedings 
467 (1960). 

2 3 ~ e e  Report of National Council to SubcommitteeofTechnicians, National Association of Insurance 
Commissioners, Proceedings 468 (1960). 

2 4 ~ h u s  for a proposed rate revision, scheduled to become effective in Seprember, 1961, the follow- 
ing policy period dates were utilized in the filings: 

One-year policies, effective 8-1-56 to 7-31-57 

One-year policies, effective 8-1-57 to 7-31-58 

Three-year policies written during 1956. 

'%ee National Association of Insurance Commissioners. Proceedings 432, 436 (1948); 3.. 220, 468 
(1949). 

Z6~at ional  Association of Insurance Commissioners, Proceedings 536 (1950). The Rate Level 
Adjustment Factor i s  determined by means of the loss ratio of the latest available calendar year on the 
basis of the earned standard premiums adjusted for rate level changes (including thar indicated by the 
two latest policy years of experience) with lasses adjusted to current law level. For details, see 
Marshall, op. cit. supra note 10, at p. ZOff. 



premiums used in computing the polic period experience a r e  "pre- A miums at current collectible rates", and similarly the losses  a r e  
the amounts incurred adjusted to present law levels and an 
"ultimate" reporting basis.28 Similarly the calendar year ex- 
perience is composed of the standard earned premium29 adjusted 
to present r a t e  level30 and the incurred losses  adjusted to present 
low level.31 

Special attention is called to the fact that "premiums at  current 
collectible rates" and "standard earned premiums" both reflect 
the effect of experience rating.32 Apart f rom certain expense 
constants and minimum premiums, small r i sks  up to an annual 
premium of $750 a r e  written a t  the manual rates.  Risks above this 
s ize  a r e  subject to ra te  increases  o r  decreases  in accordance with 
the r isks '  own indications pursuant to the experience rating plan. 
Prolonged operation of this plan has  demonstrated that the decreases  
and increases  of the manual r a t e s  do not balance and that the plan 
causes an off-balance of the premiums realized under the r a t e s  
unless they a r e  adjusted for  this effect. Therefore the indicated 
r a t e s  must be increased by a correction for  the off-balance factor 
which is subject to recomputation at  the various r a t e  revisions.33 

The resul t  of the operations outlined so f a r  is the calculation of 
the factor which indicates whether and by what percentage the 
manual premium level, both over-all and for  the three major 
industry groups (manufacturing, contracting and a l l  other), should 
be decreased o r  increased. 

The distribution of this average change among the various 
classifications which make up the th ree  major groups requi res  some 
additional complex calculations aiming at the determination of the 
classification pure premium portion contained in the manual r a t e  
f o r  each classification.34 A detailed discussion of the operations 

2 7 " ~ ~ e m i u m s  at currenr collectible rates" are  premiums arrived ar by unloading the applicable 
manual r a t e s  rhrough elimination of catastrophe and disease loading, of fsa t ing  reductions f a r  loss  
constant premiums, and the correcrion for  the off-balance factor inserted m ohviare rhe effecrs of 
experience rating. See Marshall, op. cir. supra nore 10, ar p. 10. 

"FOT details, see Marshall, op. cii. supra nore 10, at pp. 11-15. 

"Standard earned premiums are premiums earned prior  to decreases produced by premium dis- 
counrs and rerrospecrive rating. 

" ~ 0 ,  derails, see Marshall, 9. cit. supra nore 10, at p. 21. 

3 1 ~ a r s h a l l ,  op. cit. supra note 10, at p. 22. 

3 2 ~ e e  Marshall. op. cn. supra nore 10, at p. 21. 

3 3 ~ e e  Marshall, op. cir. supra note 10, ar pp. 25-29. 

34~o .7  detads,  see Marshall, op. cit. supra note 10. ar p. 31 



performed in this phase ofthe standard rate-making procedure 
ever, is not required for the purposes of this report. 

Operation of Rating Procedure in Hawaii 

The Casualty Insurance Rate Making Law of Hawaii we 
effect on October 1, 1947. The f irst  compensation insurance 
set thereunder became operative on January 1, 1949. Pr ior  I 

date the compensation insurance ra tes  had been f ree  from gc ,, . mental control and quite "redundant, lee., excessive. In re ,  
tion of this fact the f irst  ra te  revision made under the aegis 
regulatory law reduced the state manual rate level by 20 per  

Rate Revisions Since 1947. Since January 1,1949, a num 
rate revisions have taken   lace to reflect changes in benefit 1 - 

wage scales, industrial safety and other marerial factors. 
have resulted in both upward and downward adjustments of th, 
level. New ra tes  went into effect on October 1, 1949; April 1, 
October 1, 1953; January 1,1955; July 1,1955; May 1, 1956; A1 
1957; July 1, 1957; July 1, 1958; September 1, 1959; Septeml 
1960; and April 1, 1962. 

Table 19 and chart I1 show the changesof the manual rate 
resulting from the revisions since 1947: (1) with respect to eact 
ceding rate level, and (2) cumulatively with respect to the 
existing prior to the ra te  regulatory law. 

The table and chart make it plain that the manual ra te  
since the enactment of the ra te  regulatory law has never reach( 
height existing prior thereto and that the rate level exist: 
p-esent i s  16 per  cent above that existingon January 1, 1949. 
the rates a r e  fixed a s  percentages of the exposed pay rol 
follows that the costs of workmen's compensation have . 
approximately in proportion to the rise in pay rolls  and cc 
living. 

The Effect of the Off-Balance Factor on Rates. Care  mu 
taken. however. not to draw distorted conclusions from the re1 
chanies of the manual ra te  level. In the f irst  place, sinc 
revision of 1953, the manual ra tes  contain a factor which inf 
them in order to correct for theoff-balanceproduced by the ex] 
ence rating plan.35 While the computationof the premiums chz 
is b a ~ e d  on the manual ra tes  and, accordingly, they reflect ove 
cost changes, the relative effects of other factors a r e  more 
veniently compared by eliminating the off-balance factor an 
changes from the ra tes  and drawing the permissible conclur 
from the resulting changes in the collectible ra te  level. 



Table 19 

STATE MANUAL RATE LEVEL CHANGES 
State of Hawaii 

1947-1962 

- - - -  

Cumulative Change 
P e r  Cent Change Relative to 1947 

Effective Date (from Index of 1.000) (Index of 1.000) 

Soyrce: Compiled from data furnished by the Insurance 
sion, Department of Treasury and Regulation. 

a New, Renewal and Outstanding Policies. 



CHART 2 -COMPARATIVE MANUAL RATE LEVELS FOR 
WORKMEN'S COMPENSATION INSURANCE 

1.00 

.9 0 

.80-- 

.7 0 

-- 

.8 0 

-- 
.68 



Table 20 indicates the off-balance factors inserted in the 
consecutive rate revisions and the relative and cumulative changes 
in the collectible rate level. The table shows that the collectible 
rate level in 1962 isonly 90per cent of that existing in 1947 in spite 
of all intervening liberalizations, a telling comment on the need 
which existed for rate regulation. 

Table 20 

OFF-BALANCE FACTORS AND CORRESPONDING CHANGES 
IN COLLECTIBLE RATE LEVEL 

State of Hawaii 
1949-1962 

Change in Collectible Cumulative Change 
Effective Date Off-Balance Rate Level Relative to 1947 

of Rates Factor (from Index of 1.000) (Index of 1.000) 

Source: Compiled f rom data collected by the National Council on Compensation - Insurance. 

aIntroduction of Factor, s e t  at 1.050. 

Modification of the Ratemaking Procedure Since 1947. In the 
second place, the changes in the manual rate level reflect not onlv 
changes-in the operationof the law due to developments in the milie;, 
such a s  wage levels, medical costs, industrial safety, etc., o r  in 
the benefit structure, but also modifications of the rating procedure 
itself, such a s  alterations of the premium base, experience selec- 
tion, expense requirements, o r  methods of expense allocation. Since 



1947 the following changes in the rating and ratemaking process 
have taken place and, to a varying degree, resulted in rate level 
changes: 

(1) Changes in the a roll limitation plan, raising the weekly %sY limit from $100 to $30037 (with corresponding reduction 
of manual rates); 

(2) Changes in the $10 expense constant plan for small policies 
from $300 maximum to $500 maximum, pursuant to the 
uniform expense constant program of 1951;38 

(3) Changes made in 1950 in computing the ratelevel adjust- 
ment factor39 originally adopted in 1948;40 

(4) Introduction of the off-balance factor;41 

(5) Adoption of the uniform profit and contingencies factor; 42 

(6) Changes in expense loading;43 

(7) Introduction ~f new rate-making methods for fixed three- 
year policies44 adopted pursuant to the program effective 
in 1956;45 and 

(8) Revision of the experience rating plan in 1961, raising, 
inter alia, the eligibility point to $750.46 

The Cost of Insurance in Hawaii. In order to get an additional 
indication of the costs of, and cost-developments in, the operation 

%he pay roll ilmltatlon plan,exeludlngwagesexceedlnga weekly limlr of $103 was introduced Wtb 
effect~ve date October 1. 1946. National Associarlon of Insurance Commlesloners, Proceedings 51, 53 
(1947). 

3 7 ~ a d e  in the 1958 rare revlslon. pursuant to general change adopted in 1957, see Marshall. w- 
men's Compensation lnsurance Raremaklng 51 (1961). 

38~ational Association of lnswance Commissioners, Proceedings 395, 397 (1951). 

39~ational Association of Insurance Commissioners, Proceedings 536 (1950). 

40~at ional  Association of Insurance Commisdoners, Proceedings 61, 321, 431 (1948), Id., 220, 468 
(1949). 

411n the 1953 ra te  revision. 

42~atiofial  Association of Insurance Cammi~sioners,  Proceedings 415, 421 (1951); Hawaii adopted 
this factor even prior to 1951. 

43~arional Assaciatlon of lnsurance Commissioners, Proceedings 170 (1955). 

44~a t iona l  Assaciarfan of Insurance Commissioners, Proceedings 467. 468 (1960). 

45~at ional  Aesoclarion of Insurance Commissioners, Proceedings 414 (1955). 3.. 202 (1956). 



of workmen's compensation, to the extent that it is insured with 
private carriers, the relation between pay rolls (as given in the 
unit plan data) and earned premiums (on standard basis) may be 
studied in Table 21. In appraising the significance of this procedure 
it must be kept in mind that the wage data do not include that por- 
tion of the pay rolls which exceeds the applicable pay roll limita- 
tion ($100 a week for policy years upto 1957/1958, $300 a week for  
policy years 1957/1958 and later) andthat the earned premiums are 
on a standard base, i.e., reflect the operation of the experience 
rating plan but do not indicate the reductions due to premium 
discounts and retrospective rating although they include the amounts 
collected a s  expense and loss constants. According to the figures 
of the National Council, the national average of the income from 

Table 21 

WORKMEN'S COMPENSATION INSURANCE 
PREMIUMSAS PERCENTAGEOF 

PAY ROLLS 
State of Hawaii 

1948-1959 

Ratio 
Policy Year Pay Rolls3 Standard Earned Premium Per  Cent 

Source: Compiled from data collected by the National Council on Compensation - 
Insurance. 

aThe data for  policy years  1-1-48 to 7-31-57 a r e  on the basis of a pay rol l  limi- 
tation of $100 per week; the data since 8-1-57 is on the basis of pay roll limita- 
tion of $300 per week. 



expense constants i s  2.5 per cent of the total amounts collected.46 
Taking account of the return to the large employers of some of the 
premiums in the form of discounts the actual costs of workmen's 
compensation in Hawaii amounted to about $1.45 per $100 of pay 
roll for the policy period from August 1958 through October 1959. 

This table reveals that the relative costs of workmen's 
compensation (the average cost per $100 pay roll) have constantly 
risen between August 1, 1950, and July 31, 1957, climbing from 
1.1 5 per cent to 1160 per cent or, in other words, increasing by 
39 per cent. This is in fair agreement with the over-all change 
in the manual rate level which between August 1, 1950, and July 31, 
1957, rose by 35 per cent (1.151 x .961 x 1.224 x .931 x .973 x 
1.106).47 The slight decline during policy year August 1, 1957, 
to July 31, 1958, is chiefly due to the increase in the pay roll 
limitation, which reflected itself in a decrease in rates. 

The reasons for the steady rise in relafkve costs may be found 
in three factors: (1) growing e f f e c v f  the $100 pay roll limit; 
(2) r i se  of certain costs at a rate exceeding that of the wage scale; 
and (3) steady lib&alization of the law. Undoubtedly the l a s a c t o r  
is the m o s t  one. A_t any rate, the table shows 'also that 
the average relative premium cost of workmen's compensation is 
still not much more than 1.5per cent of the labor cost. To be exact, 
it should be stated that the actual ratio of premiums to pay rolls 
i s  somewhat less because of the amounts returnedto the employers 
in the form of premium discounts under thepremium discounts and 
retrospective rating plans and of dividends from participating 
carriers. 

Expenses and the Establishment of State Funds. The expense 
and expense allocation of the private insurance system, the over- 
head, has been a matter of great concern to the employers affected, 
to labor and to the insurance industry itself. In some jurisdictions 
it has prompted the establishment of state funds. Nine jurisdictions 
(Ohio, Washington, Oregon, Nevada, Wyoming, North Dakota, West 
Virginia, Puerto Rico and the Virgin Islands) have created so- 
called exclusive public insurance funds (state funds) to which 
employers must subscribe. Two of these jurisdictions (Ohio and 
West Virginia) permit self-insurance a s  an alternative; the others 
exclude this possibility. 

Mopover eleven other jurisdictions48 have established so- 
called competitive state funds, Le., governmental institutions 

46~ational Council an Compensation Insurance, Annual Repon 1961, p. 7; Annual Repan 1962, p. 8. 

4 7 ~ a r s h a l l .  op. cit. supra at 24. 

4$ee Table 19. 



which write compensation insurance in competition with theprivate 
stock or  mutual companies at the regular rates but with special 
dividend incentives. The competitive funds in California and New 
York control a very substantial share of the compensation insur- 
ance market in their states. The other funds are  less  vigorous. 

Development of the Expense Allowance. The expense allow- 
ance is fixed a s  a specified percentage of the manual rates. Over 
the years this expense allowance has fluctuated around the 40 
per cent mark. The other 60 per cent of the manual rate is designed 
to be used for benefit payments and corresponds to the permissible 
loss ratio. 

In determining the appropriate size of the expense allowance 
included in the manual ra tes  the National Council on Compensation 
Insurance in accord with the National Association of the Insurance 
Commissioners has taken the view that the allowance should be de- 
termined on the basis of the average needs of that type of private 
insurance with the highest average expense requirements, i.e., 
that of the non-participating stock carriers. Mutuals a r e  able to 
operate in a a more economical fashion, mainly because of their 
use of a direct underwriting procedure with the consequent lowering 
of acquisition costs. But it was felt that a rate differentiation be- 
tween mutuals and stock carr iers  was undesirable and that an 
expense loading below the average requirement of stock carr iers  
would be confiscatory a s  to them.49 In order to determine the 
average expense requirements and the graduation of expenses by 
size of risk, the National Association of Insurance Commissioners 
in conjunction with the National Council on Compensation Insurance 
embarked on a factual stud on the basis of an expense exhibit 
required from the carriers.& The study resulted in the adoption 
of a uniform expense constant of $10 onrisks subject to a premium 
of less than $50051 and a confirmation of the premium discounts 
available under premium discount o r  retrospective rating plans. 

Actual Expense Charges. A s  has been pointed out, the portion 
of the manual rates designed to produce adequate income for the 
carr iers  to cover the expenses of their operations has changed 
from time to time and included varying items. 

49~rizd;;a, California. Colorado, Idaho, Maryland. Michigan, Montana. New York. Oklahoma, Penn- 
sylvania, and Urah. 

S o ~ ~ r  the original consideratione leading to the practice of uniform Judgment loading see  Hobbs. 
Workmen's Compensation Insurance 544 (1939) and Hobbs. Workmen's Compensation Expense Loading 
Memorandum ?o National Association of Insurance Commissioners, 270 (1944). 

51~bout these inpulries. their preparation and results see National Aasociatlon of Insurance Com- . ~ 

missioners, Pmceedings 244 (1944); 5, 111, 176 (1945); Id., 429 (1946); Id., 60 (1947); g., 61, 2.3 
(19481; g., 137,470 (19491; &, 120, 514 (19501; &, 214. 388 ( I ~ J I .  



Following the adoption of the uniform expense constant program 
and the consequent reduction in rates, first applied in Hawaii in 
the revision of October 1, 1953, the expense allowance was set at 
41.5 per cent allocated a s  follows: 

Factor Per  Cent 

Acquisition 17.5 

Taxes 3.0 

Profit and Contingency 2.5 

Loss Adjustment 8.2 

Inspection and Bureau 2.6 

Administration and Audit 7.7 

Total 41.5 

In 1955 the National Council decided to lower the expenses, 
except the loss adjustment, by .8 per cent and to compute the loss 
adjustment a s  14 per cent of the loss. A s  a result the expense 
allowance was lowered to 40.8 per cent and the permissible loss 
ratio raised to 59.2 per cent. The allocation was a s  follows: 

Factor Pe r  Cent 

Acquisition 17.5 

Taxes 3.0 

Profit and Contingency 2.5 

Loss Adjustment 8.3 

Inspection and Bureau 2.5 

Administration and Audit 7.0 

Total 40.8 



In the rate revision of July 1, 1957, a new change was 
necessary owing to the increase of taxes from 3.0 per cent to 3.75 
per cent. The resulting allocation is a s  follows: 

Factor 

Acquisition 

Per Cent 

17.50 

Taxes (Exclusive of 
Federal Income Taxes) 3.75 

Profit and Contingency 2.50 

Loss Adjustment 8.20 

Inspection and Safety 2.00 

General Administration, 
Audit and Bureau 7.50 

Total 41.45 

This allowance of 41.45 per cent was retained in the subsequent 
rate revisions. 

In appraising this figure it must be borne in mind that 41.45 
per cent is the portion of the manual rate and that the actual over- 
head portion of the collected net premiums is subject to certain 
upward and downward modifications: (1) small risks (under $500) 
a r e  subject to the expense constant program and produce an extra- 
income for operating expenses estimated a s  corresponding to 2.5 
per cent of the total premiums collected; and (2) premium discount 
and retrospective rating plans available to larger risks with 
premium over $1,000 insured with stock carr iers  produce a net 
discount which in the 1962 rate revision was estimated at  7.36 per 
cent of the standard premiums. 

The resulting actual portion of net premiums collected by the 
non-participating carr iers  for profit and expense (including loss 
adjustment) purposes accordingly is 36.8 per cent without including 
the effeet of the expense constant and 38.34 per cent if the effect 
of the expense constant is taken into account. However, this figure 
is the over-all avera e. Small employers may pay considerably 
more because they __i$_ o not qualify for discounts and a re  subject to 
the expense constant. Large employers, conversely, pay less be- 
cause they a re  entitled to discounts and are  not subject to the 
expense constant. 



Disputes About the Justification of the Expense Constant and 
Profit and Contingency Allowance. The justification of the ex- 
Dense constant for small oolicies is a matter of considerable 
houbt. There is no question that the administrative expenses con- 
nected with the processing of small policies a r e  percentage wise 
greater than those connected with larger policies. Nevertheless 
it is not a foregone conclusion that therefore the extra costs 
should fall on the small employer rather than be distributed over 
the insured employers at large. California, after a brief experi- 
mentation with expense constants, eliminated them from its 
ratemaking process a s  not warranted under the California rate- 
making law. To be sure, holders of small policies enjoy a 
certain benefit from the fact that they a re  charged the manual 
rates based on the experience of their whole class despite the fact 
that the loss experience of small establishments is statistically 
more unfavorable than that of large establishments. But this does 
not necessarily enhance the equity of the expense constant. 

The inclusion of the 2.5 per cent profit and contingency factor 
has been the subject of an even greater dispute. It was approved 
by the National Association of Insurance Commissioners in 1951 
only after a bitter fight. It is the statistical expression of an annual 
profit from underwriting a s  such. It does not take account of the 
income which insurance companies receive from the investment 
of their reserves and unearned premiums, and from the absorption 
of unutilized reserves, receipts which in last analysis also origi- 
nated in the insurance operations. This income is actually quite 
substantial. 

Results of the Ratemaking Process 

The aim of the ratemaking process is to arrive at rates which 
are  adequate and not excessive. The meaning of this phrase is 
legislatively elucidated by enumerating certain factors to be con- 
sidered.52 The gist of the mandate requires that the insurance 
carr iers  shall make a fair profit from the long-range operation of 
the program. 

L.' 
Sources of Profits for Compensation Insurance Carriers. 

Profits of the casualty insurance carr iers  may stem from two 
sources: (1) from the underwriting business itself, i.e., the ratio 
between premiums earned and losses incurred plus costs of opera- 
tions, and (2) from investment of the capital to be set aside a s  
r e s e r v e  for future payments falling due on incurred losses and 
from interest on advance payments of premiums. It has been main- 
tained consistently by the insurance industry that the potential 
profits from investment should not be considered a s  a factor in the .- setting of rates, and the phraslng of the model rate regulatory law 

52~atianal Association of Insurance Commissioners, Proceedings 415, 421 (1951). 



has lent some statutory support to that contention. Moreover the 
industry has argued -- and the National Association of Insurance 
Commissioners, after a heated debate, has supportedthis argument -- that the manual rates should include 2.5 per cent for profits and 
contingencies. 

A s  a result, it may be concluded that the rates a r e  adequate 
and not excessive if over a long run they yield a corresponding 
amount, adjusted for premium discounts (or equivalent reductions) 
and expense constants, a s  underwriting profit to the carriers. 

The Permissible Net Loss Ratio. Unfortunately, the necessary 
adjustments and the computation of a "permissible &loss ratio" 
run into formidable practical obstacles rendering the latter 
quantity a quite elusive figure. Apart from the difficulties intro- 
duced by the interstate retrospective rating plans, the chief dif- 
ficulties result from the facts that the premium discounts and 
their equivalents in the retrospective rating formulae differ for 
stock companies and mutuals and that the percentage reduction of 

Table 22 

COMPENSATION INSURANCE EXPERIENCE 
Srate of Hawaii 

1949-1961 

Relative Weight 
of Direct 

Premiums Earned 
Direct Direct Direct Direct Compared to Loss 

Year Premiums Losses Losses Premiums 1949-1961 Ratio 
Written Paid Incurred Earned Total (4:5) 

1949 

1950 

1951 

1952 

1953 

1954 

1955 

1956 

1957 

1958 

1959 

1960 

1961 

Total 

Source: Annual Reports of the Insurance Commissioner, Srate of Hawaii. 



the standard premium produced by these discounts vary consider- 
ably from year to year. 

Accordingly, the computation of a permissible net loss ratio 
for statistical o r  ratemaking purposes would produce somewhat 
inaccurate and therefore unreliable results; nevertheless the 
calculation of an approximate permissible net' loss  ratio may be 
helpful and sufficiently close for a semi-quantitative interpretation 
of the significance of the available a net loss ratio. 

Table 22 l is ts  direct premiums written, direct losses paid, 
direct premiums earned, and direct losses incurred on the basis 
of the data published by the insurance commissioner for the years 
following the introduction of the rating process (1949-1961). It also 
l is ts  the relative weight which the annual amounts of the earned 
direct premiums have with respect to the 1949-1961 total and the 
actual loss ration (i.e. ratio of direct losses incurred to direct 
premiums earned). 

The data furnished by the National Council for  loss ratios 
for  the period 1956-1960, based on net earned premiums and net 
incurred losses, show some differences from the loss ratios 
computed by the insurance commissioner on the basis of direct 
premiums earned and direct losses incurred, but the divergence 
is not of significant magnitude. 

Underwriting Experience 
(National Council Data) 

State of Hawaii 
1956-1960 

Year Ner Earned Premium Net Incurred Losses Loss Ratio - 
1956 $ 2,608,895 $ 1,471,132 56.4 

1957 3,583,297 2,064,974 57.6 

1958 3,951,869 2,246,669 56.9 

1959 5,208,692 2,980,563 57.2 

1960 6,327,020 3,987,047 63.0 

Total $21,679,773 $12,750,385 58.8 

The aggregate loss ratio for  the same period on the basis of direct 
Losses incurred and direct premium earned would be 13,512,169: 
23,278,743 = 58.1. 



The Aggregate Underwriting Experience. In order to determine 
whether this actual aaarenate loss ratio of 61.3 Der cent for the -- - 
period 1949-1961 indicates a proper working of ;he ratemaking 
process or whether the process resulted in undue gains o r  losses 
for the carriers, an aggregate permissible net loss ratio o r  a 
reasonably close approximation thereof must be computed for the 
same period, i.e. the permissible loss ratio fixed for manual rates 
must be adjusted so a s  to reflect properly the effects (1) of premium 
iiscounts and the equivalents in retrospective rating and (2) of the 
zxpense constants. 

Unfortunately, only estimated effects of the discounts granted 
by the stock companies are  available, and not of those granted by 
:he mutuals. However, it is believed that no major inaccuracies are  
produced by ignoring this lack. In the first place the amount of 
premiums written by mutuals in Hawaii is fluctuating but never in 
2xcess of 10 per cent (see Table 18b). In the second place although 
mutuals a r e  compelled to grant lesser discounts than the stock 
zarriers  (see p. 53 ), they tend to write larger policies with the 
result that the aggregate percentage of discounts granted by the 
mutuals will approach that granted by the stock carriers. 

Table 23 shows the percentage reduction of standard premium 
a s  a result of discounts and their equivalents by stock carr iers  in 
Hawaii a s  estimated by the National Council for various years. 
Zaps are  filled by interpolation. An aggregate average is computed 
m the basis of the relative weight of the premium base. 

Estimating, accordingly, that the average reduction of the 
standard premium produced by the premium discounts for the period 
1949-1961 amounted to 6.89 per cent and that the expense constant 
during the same period produced an additional 2.5 per cent of that 
premium, it follows that the net total premium income amounted 
to (100 - 6.89) x 1.025 or  95.44 per cent of the standard premium. 
A s  a result the permissible net loss ratio for the period 1949-1961 
is computed a s  61.3. It follows that on that basis (as a result of the 
heavy losses in 1961). the underwriting experience for the years 
1949-1961 equalled exactly the target figure and that the aggregate 
profit from underwriting for that period corresponded to the equiva- 
lent of the2.5per cent includedinthe manual rates for that purpose. 

In addition to income from underwriting and investment, in- 
flated "incurred" losses may he another hidden source of income 
for the carriers. According to the figures for 1949-1960 shown in 
Table 22, 'the aggregate direct losses incurred during that period 
totalled $22,227,865 while the losses paid during that period 
amounted to $18,415,546, leaving a difference to be used for the 
payment of outstanding claims from that period of $3,812,319. 
While it is true that loss developments are  taken into account in 
determining the experience during the two policy years which form 



Table 23 

ESTIMATED REDUCTION OF STANDARD PREMIUM 
PRODUCED BY DISCOUNTS AND EQUIVALENTS 

GRANTED BY STOCK CARRIERS 
State of Hawaii 

1949-1961 

Year 

Estimated Per Cent Weight of 
Reduction of Premium Index of 

Standard Premium Base P e r  Cent 
Produced by Discount (Table 22) Reduction 

Total Reduction (in per cent), 1949-1961: 

S-: Compiled from data collected by the National Council on Compensa- 
tion Insurance. 

a 
Interpolated data. 

the basis of the ratemakingprocess andthat movements in reserves 
are  i3cluded in the calendar experience used in computing the 
state rate level adjustment factor, nevertheless continued inflated 
losses would not be reflected in the latter fashion and only inade- 
quately in the development factors. The proper loss valuation for 
rating purposes and the propriety of the $3,812,319 difference noted 
above a re  questions which merit further study and checking by the 
rating authorities. 



The Cost of Insurance in Hawaii and Other Jurisdictions 

The cost of compensation insurance is higher in Hawaii than 
in most but not all of the other jurisdictions, a s  a review of the 
data presented in Table 24 indicates. The cost per $100 of insured 
payroll varies from a low of 70 cents in Maine and Virginia to a 

Table 24 

'THE AVERAGE COST OF WORKMEN'S COMPENSATION LUSURANCE 
(EARNED PREMIUMS) PER $100 OF INSURED PAYROLL W 

42 JL'RISDLCTIONS LN THE UNITED STATES 

Jurisdiction 

New Mexico 

Oklahoma 

Louisiana 

Alaska 

Arizona 

Arkansas 

Mississippi 

Texas 

Florida 

Hawaii 

Montana 

Idaho 

New Jersey 

New York 

Massachusetts 

Rhode Island 

Kansas 

Maryland 

Missouri 

California 

Colorado 

Cost Per 
$100 

Insured 
Payroll RanL - 

$2.50 

2.40 

2.30 

2.00 

1.80 26 

1 .80 

1.80 

1.80 

1.60 30 

Jurisdiction 

Connecticut 

Minnesota 

Tennessee 

Vermont 

New Hampshire 

South Carolina 

Utah 

Wiswnsii  

District of 
Columbia 

GeOrgia 

Kentucky 

Nebraska 

Alabama 

Illinois 

Indiana 

Iowa 

Michigan 

North Carolina 

South DaLota 

Maine 

Virginia 

Cost Pe r  
$100 

Insured 
Payroll 

$1.10 

1.10 

1.10 

1.10 

1.00 

1.00 

1 .oo 
1.00 

.90 

.90 

.90 

.90 

.80 

.80 

.80 

.80 

.80 

.80 

.so 

.70 

.70 

U.S. Average: $1.20 

Source: - Letter from US. Social Security 
dated July 2, 1962. 

Administration, Division of Program Research, 

aData relate primarily to private-carrier experience butincludedata for a few competitive 
stare funds that cannot be segregated. Cost has been rounded to the nearest ten cents. 
Cornpararive data were nor available for omfned states. 



high of $2.50 in New Mexico. The cost in Hawaii for policy year 
1958 was $1.60 per $100 of payroll o r  ninth highest among the 42 
jurisdictions for which data were available. The range of costs i s  
very broad, insurance in the jurisdiction with the highest cost 
amounting to three and a half times a s  much a s  that in the lowest 
cost jurisdiction. The median rate is $1.10 which occurred in six 
states. The average cost of insurance in all of the major industrial 
states was less  than inHawaii. The Hawaii cost, a s  was noted earlier 
in Table 21, is higher now than it was ten years ago. 

In interpreting the comparative data on costs, it is useful to 
note that the cost of compensation insurance is a function of several 
factors, none of which would be identical for any two jurisdictions 
and all of which affect the finalpremium bill. These factors include 
the qualitative and quantitative nature of the risk exposure; the 
provisions of the compensation law, especially with respect to 
coverage and benefit structure and distribution; the administration 
of the law, especially with respect to strictness o r  liberality of 
interpretation; and the provisions of the law governing the setting 
of compensation insurance rates and the administration of those 
provisions. 



CHAPTER 5 

Rehabilitation has been defined in various ways by different 
groups and individuals. Functionally speaking, rehabilitation has 
two objectives: (1) to eliminate o r  reduce, to the greatest possible 
extent, any disability resulting from a personal injury and (2) 
to train the person to overcome, to the greatest possible extent, 
the occupational handicaps flowing from his disability. 

Rehabilitation, thus defined, has a dual aspect: one being of 
a medical and therapeutical nature, the other of a vocational and 
educational nature. Although these two aspects can be separated 
conceptually, it must be understood that in terms of the individual 
needing rehabilitation these two types of services frequently 
should be rendered a s  an integrated whole. 

Unfortunately, legal and professional barriers  frequently 
prevent pursuit of the most promising and effective approaches 
to rehabilitation of injured employees. In order to appreciate 
these difficulties, a brief outline of the institutional framework 
in  which rehabilitation must operate is presented. 

Vocational rehabilitation under the vocational rehabilitation Act 
and the vocational rehabilitation amendments of 1954 

The federal government, recognizing the need for public voca- 
tional rehabilitation services, has developed a program of grants- 
in-aid to assist the states in meeting the costs of vocational 
rehabilitation services and the extensionandimprovement t h e r e ~ f . ~  
These grants a r e  made on the basis of a complex matching formula 
predicated on the population and the per capita income of the state 
in  relation to that of the United ~ ta tes .3  To be eligible to receive 
federal assistance in meeting the costs of rehabilitation services. 
the state must operate under a plan complying with specified 
federal standards and approved by the Secretary of Health, Educa- 
tion and ~ e l f a r e . 4  The plan, inter alia, must "designate the 
State agency administering o r  supervising the administration of 
:.ocational education in the State, o r  a State rehabilitation agency 
(primarily concerned with vocational rehabilitation), a s  the sole 

'A" excellenLve.ramlnarlon of rehabilirarlon within the framework of the New York law is t h e w  
York Unrversiry Workmen's Compensarlon Srhdy, published in 1960 by [he now defuncr New York 
Cnlversrry Center for Rehabllltarlon Services. 

 he federal  law i s  conrained in 29 U.S.C. sec. 31-42. 

329 U.S.C. secs.  32 and 41(h) and (i). 

429 u.S.C. sec. 35 (a) (I). 



State.agency to  administer the plan, o r t o  supervise i t s  administra- 
tion in a political subdivision of the State by a sole  local agency of 
such political subdivision, except that where under the State's 
law the State blind commission, o r  other agency which provides 
assistance o r  services  to the adult blind, is authorized to provide 
them rehabilitation services,  such State blind commission o r  other 
State agency may be designated a s  the sole State agency to ad- 
minister the part  of the plan under which vocational rehabilitation 
services  are provided for  the blind (o r  to supervise the adminis- 
tration of such par t  in a political subdivision of the State by a 
sole local agency of such political subdivision) and the State 
vocational education agency o r  the State rehabilitation agency shall 
be designated a s  the sole State agency with respect  to the r e s t  
of the State plan." Vocational rehabilitation serv ices  a r e  defined 
by a lengthy and complex statutory catalogue covering training, 
guidance, and placement se rv ices  and, in case of need, financial 
assistance with respect thereto, including maintenance, not ex- 
ceeding the estimated cost of subsistence, during rehabilitation, 
and transportation except where necessary in connection with 
determination of elig$bility o r  nature and scope of services.5 

Vocational rehabilitation in Hawaii 

In order  to participate in the federal program, Hawaii has  
charged two agencies with the administration of i t s  rehabilitation 
services: the division of rehabilitation6 and the department of 
social services7 (with respect to  visually handicapped employees). 
Under the provisions of the federal  Act in i t s  current  form, the 
division of workmen's compensation may not be placed in charge 
of that par t  of the total rehabilitation process  which is within the 
province of the two other agencies, but is restr ic ted to making 
r e fe r r a l s  for diagnosis and further action. 

According to the information furnished by the division of 
vocational rehabilitarion, the agency serviced 50 injuredemployees 
a s  of December 31, 1961. The disability status of these workers 
was a s  follows: 

Temporary total: 31 

Permanent partial: 19 

' 2 9  U.S.C. sec. 41(a). 

6 ~ e v .  Laws of Hawaii 1955 secs. 42-30 to 42-36. 

'Rev. Laws of Hawaii 1955 ch. 109. 



The vocational rehabilitation serv ices  
following categories: 

Counseling and guidance: 

Vocational testing: 

Diagnostic procedure 
(medical): 

Prosthetic appliance (not 
related to compensable 
injury): 

Training and training 
material: 

Maintenance: 

Transportation: 

Tools, equipment and 
licenses: 

Job finding: 

Follow up to placement: 

rendered fell into the 

Statutory provisions facilitating prompt and effective 
rehabilitation as part of the workmen's compensation laws 

Considerable efforts have been made in recent yea r s  to insert  
statutory provisions into the compensation laws, designed t o  
strengthen the attainment of rehabilitation as one of the principal 
goals of modern workmen's compensation legislation. A number of 
causes  have been identified a s  main b a r r i e r s  to effective rehabilita- 
tion: (1) lack of financial resources;  (2) undue delay in diagnosis 
and refer ra l  of promising casesi(3)  dividedadministrative respons- 
ibility and lack of proper administrative supervision; (4) reluctance 
of private practitioners to make proper use of available facilities 
and techniques and (5) undue concern withthe forensic and indemnity 
aspects  of the law. Most of these causes  a r e  by-products of the total 
social milieu in which the American systems operate and do not oc- 
cu r  under the celebrated Ontario system which is a paternalistic, 
completely regimented state fund with clinics, medical personnel and 
rehabilitation services  of its own. While there  is li t t le prospect of 
a perfect system of rehabilitation in an imperfect world, a number 
of statutory schemes for  alleviating the situation have been adopted 
by the different jurisdictions. 

Provisions relating to rehabilitation current1 exist in the com- 
pensation ac ts  of 25 s ta tes  (including Hawaii)', the District of 
Columbia and Puerto Rico, and in the two federal statutes. Twenty- 

8 ~ l a s k a ,  Arizona, Arkansas, Connecricut. Florida. Hawaii, Maine, Maryland, Massachusetts, 
Minnesota, Mississippi, Missouri, Montana, New Jersey, New York. North Dakota, Ohio, Oregon, 
Pennsylvania, Rhode Island, Texas, Utah, Washingron, West Virginia, and Wisconsin. 



two of these jurisdictions (including ~awa i i )9  provide for mainte- 
nance and other cash benefits for and during rehabilitation, to be 
financed either by the employer, a special fund, o r  the state fund, 
and payable in  addition to the regular indemnity and maintenance 
benefits. Three state fun& jurisdictions10 and Rhode Island have 
established special rehabilitation centers for injured employees a s  
part of their workmen's compensation administration and one state 
fund state has made special financial arrangements with the state 
university for that purpose.11 In Minnesota a special hureau of 
workmen's rehabilitation has been established with the taskof stydy- 
ing all notices of injury to ascertain whether rehabilitation services 
a r e  indicated.12 A similar program exists in ~exas .13  If it is 
concluded that such services may be useful, the employee is 
informed of the available facilities. New York has initiated similar 
procedures by administrative order. A few jurisdictions try to pro- 
mote resort to rehabilitation procedures by predicating "further" 
disability benefits for permanently and totally disabled employees 
on their submission to rehabilitation, if recommended. Such juris- 
dictions are  New ~ e r s e ~ l 4  and ~ tah .15  Under the U.S. Employees 
Compensation Act, benefits of a disabled employeemay be reduced, 
if, without good cause, he has failed to comply with an order 
directing vocational rehabilitation and if acce tanceof such services 
would have increased his earning capacity. 1 8  

Pennsylvania seems to be the only jurisdiction which has tried 
to cope with the problem of ex ense allocation. A statute of 196117 
imposes the financial responsiklity for payments necessary to meet 
living requirements for disabled o r  injured persons and their 
families during the period of rehabilitation and training and for an 
additional trial period of employment in the first place on the State 
Board of Vocational Rehabilitation and only if such federal and 
state funds a r e  not available, on the Second Injury Reserve and 
Rehabilitation Fund. 

9 ~ l a s k a ,  Arizona. Arkansas. Connecticut, District of Columbia, klawail, Maine, Massachusetts, 
Minnesota. Mississippi. Missouri, Montana. New York.NonhL)akota, Ohlo. Oregon, Pennsylvania. 
Utah, West Virginla, Wisconsin. US. (Employees and Longshoremen and Harbor Workers Acts). 

100regon, Puerto Rico, and Washingron. 

I10hio. 

 inn. Stats. 1961, sec.  176.631. 

13~ernon' s  Texas Stars. sec .  8306 (1958 Suppl.) 

1 4 ~ ~ ~ .  ~ t a i s .  of N.J. 1937, sec.  34:lS-12. Par. 2 .  

' '~ tah  Rev. Stats. sec. 35-1-67. 

165 U.S.C. sec. 75612) 

17~esnsylvania Laws 1961. c.476. 



CHAPTER 6 

ADMINISTRATION 
Administrative Requirements of Workmen's Compensation 

A workmen's compensation law can be only a s  good a s  its 
administration. An organization providing for clear allocation of 
responsibility, efficient and streamlined procedures, adequate 
supervisory powers, and a sufficient staff having the necessary 
professional qualifications is indispensable for the attainment 
of the social aims of the program and a proper handling of the 
complex problems arising under a modern law. Such matters 
include: 

(1) processing the employers' reports of injuries and 
their intermediate and final reports concerning payments 
made, for the purpose of culling therefrom the necessary 
statistical information regarding the operation of the law; 

( 2 )  supervising the prompt and correct payment of 
medical expenses and income and indemnity benefits, andcall- 
ing for necessary information whenever such action is in- 
dicated; 

(3) adjudicating contested claims and petitions, and issu- 
ing all necessary interlocutory orders in the course of the 
proceedings; 

(4) issuing rules and regulations, either of a substantive 
character (implementing or  interpreting the legal standards 
aiming at uniform application of the law and for the guidance 
of the public) o r  of a procedural nature (designed to assure 
expeditious and effective enforcement of the statute), including 
preparation of the necessary forms; 

(5) regulating the proper charges for medical services, 
gathering all information necessary to assure that the injured 
employee receives the medical treatment best equipped to 
minimize to the greatest possible extent, any residual dis- 
ability, and supervising the employee's access to qualified 
practitioners of his choice; 

(6) making all necessary arrangements with other agen- 
cies to promote vocational rehabilitation, where promising; 

(7) determining and authorizing all charges against the 
special compensation fund and taking all necessary steps to 



assu re  that i t  is adequate to meet incurred liabilities and that 
it is credited with all  payments owed thereto; and 

(8) processing workmen's compensation insurance poli- 
c ies  and notices of intention to cancel, and issuing certificates 
of compliance o r  o rde r s  for  self-insurance af ter  making the 
necessary determinations. 

Systems of Compensation Administration in the United States 

The institutional organization of the administration of work- 
men's compensation in the United States var ies  greatly from 
jurisdiction to jurisdiction and is hard to classify o r  to describe 
except on a jurisdiction-by-jurisdiction analysis. The survey given 
by the U. S. Department of Labor Standards is more  misleading 
than helpful.1 Originally most s ta tes  vested the jurisdiction over 
compensation mat te rs  in a separate  and independent commission 
o r  board, called an "industrial accident board", "indust'rial 
accident commission", o r  some such name. Gradually, in what is 
probably now the majority of jurisdictions, the administration of 
workmen's compensation was t ransferred into departments of 
labor, varying, however, a s  to the degree of integration from time 
to time and creating quite complex patterns of responsibility. In 
~ a s s a c h u s e t t s , 2  e.g., it is now provided: 

There shall be in the department (of labor and industries), 
but not under i t s  supervision o r  control, a division of industrial 
accidents consisting of the industrial accident board herein- 
after provided for. The division shall be under the supervision 
and control of the chairman of the board, who shall be i t s  
executive and administrative head. 

In New York the integration of workmen's compensation into the 
department of labor at present is likewise largely a mat ter  of 
form. Workmen's Compensation Law, section 142, provides: 

The workmen's compensation board, subject to  the pro- 
visions of this chapter and of the provisions of the labor 
law a s  to the distribution of functions, shall succeed to all  
the rights, powers, duties and obligations of the department 
of labor, the industrial commissioner and the industrial board, 
in so  f a r  a s  they relate  to workmen's compensation except 
s'uch a s  a r e  vested in the chairman of the board by this art icle 
and except with respect to ar t ic le  six of this chapter. 

1U. S. Bureau of Labor Standards, State Workmen's Compensation Laws Bull. No. 161, p. 68. 

%ass. Ann. Laws, ch. 23, secs. 14 and 16 (1961 and Suppl.). 



In addition, Labor Law, section 21, provides: 

The commissioner shall be the administrative head of the 
department and shall have, notwithstanding any provision of 
law to the contrary, general  administrative supervision over 
the several  divisions, boards, commissions, bureaus and 
agencies thereof, whether established under the provisions of 
this chapter o r  the workmen's compensation law.... 

Generally speaking, it may be said that the predelection in the 
mid-thirties for  vesting the chief responsibility for  the administra- 
tion of workmen's compensation in the single headof a labor depart- 
ment has  proved to be impracticable. 

Methods of Handling Compensation Claims in the United States 

Generally speaking, there  exist three approaches to the dis- 
I' position of compensation claims, called agreement system", 

' I  direct payment system" and "hearing system". 

Under the agreement sys tem prevailing in the majority of 
jurisdictions3 compensation liability is expected to be settled 
normally and promptly by an agreement, in accordance with the 
t e rms  of the act, between the injured employee o r  h i s  dependents 
on the one side And the employer o r  the insurer  on the other side. 
Compensability o r  the benefit amount becomes controversial and 
requires  formal adjudication only in the minority of cases. Agree- 
ments must be filed with the commission and usually it is mandatory 
that they be approved by the commission. 

Under the direct payment system4 no formal agreement is 
required, and the employer is expected to pay medical expenses 
and weekly benefits promptly following the injury. If there  is a 
dispute, the employee o r  the employer may petition fo r  a determina- 
tion of the controversy. 

The hearing system provides that most compensation mat te rs  
are set  for hearing, regardless  of whether o r  not there  is a dispute 
between the parties. This system is followed in New York. 

The System and Method of Compensation Administration in 
Hawaii 

In Hawaii the director of labor and industrial relations, a s  
head of the department of labor  and industrial relations, is 

30p. cit. supra, note 1, p. 21. 

4 ~ h e  direct payment system i s  applied, for example, in Michigan, Minnesota, Wisconsin and the 
Longshoremen's and Harbor Workers' Act. 



formallv in charge of the administration of workmen's comDensa- - 
tion.5 Within the department, there  is a division of workmen's 
compensation, headed by an administrator of the division of work- 
men s compensation. 

Methods of Handling Claims. The Hawaii Act in i t s  original 
form seems to have contemplated that the agreement system would 
be the normal way of settling compensation cases.6 The need for 
formal approval by the board o r  la te r  the director, the lack of any 
binding effect against the employee7, and the gradua18, abolition 
of the clumsy arbitration committees provided for by the original 
Act have led to the practical result  that Hawaii has joined the ranks 
of the direct  payment system jurisdictions andthat the two sections 
relating to agreements o r  the absence thereof 9 a r e  in their  current 
form, to that extent, anachronistic and obsolete. 

The Hearing Process.  The administrator (and staff) conduct 
a l l  original hearings in controverted cases,  but the responsibility 
for  the actual decision, upon the recommendation by the adminis- 
t ra tor ,  r e s t s  with the director.10 If the administrator of the divi- 
sion of workmen's compensation is not able to conduct the hearing 
himself, he may assign this task to the "hearings officer" on his 
staff o r  any other person designated for that purpose by the director. 
The resul ts  of such hearings by other officers a r e  reviewed by the 
administrator of the division of workmen's compensation and, if 
completed according to his  directions, a r e  transmitted by him for 
formal action by the director. The administrator o r  any other 
officer conducting a hearing, may call upon the "medical advisor" 
for assistance. The director, through the division, may also call 
on the legaI services  of the deputy attorney general assigned to the 
department o r  of the county attorney of any county wherein a 
hearing is held o r  investigation conducted. 

Any party dissatisfied with an award of the director may appeal 
therefrom within 20 days af ter  recept of a copy therefrom either 
to one of the three industrial accident boards created for  the 
counties of Hawaii, Kauai and ~ a u i l l  o r  to the labor and industrial 

5 ~ e v .  Laws of Hawaii1955 (1961 Suppl.) sec. 14A-26. 

6 ~ e s s i o n  Laws of Hawail 1915, Act 2A1, ssec. 30. 

'session Laws of Hawaii 1917. Act 227, sec. 6, amending Session Laws of Hawaii 1915. Act 221, 
sec. 30. 

 he committees were totally abolished in 1945. Session Laws of Hawaii 1945, Act 10. 

9 ~ e v .  Laws of Hawaii 1955 secs .  97-58. 97-59. 

lob&. 

l l g e y .  Laws of Hawaii 1955 sec. 97-62, in conjunction with sec. 97-56 and sec. 14A-26, par. 4. 



relations appeal board12 in cases  of injuries occurring in the city 
and county of Honolulu. The appellate boards, upon such appeal, a r e  
required to  hold a full hearing de novo and may certify questions 
of law to the supreme court for  determination.13 

From the decisions of the appellate boards, further appeal l i es  
to the circuit court in the county wherethe injury occurred.14 The 
appeal is upon questions of fact as well a s  law and is a t r ia l  de - novo. 
Either party is entitled to claim t r i a l  by jury.15 Judgments by the 
circuit courts a r e  subject to fur ther  appeal to the supreme court. 
Other decisions of the director, e.g.. decisions regarding applica- 
tions for o rde r s  of self-insurance with o r  without deposits of 
security, a r e  subject to appeals to the appellate board and the 
circuit courts in the same fashion.16 

Awards and decisions by the director, appellate boards o r  
the circuit courts, even if unappealed, have only semi-finality 
and may be modified o r  caused to be modified by the director on 
the ground of a change in conditions o r  because of a mistake in 
a determination of fact related to the physical condition of the 
injured employee, if application is made to that effect within ten 
years  af ter  the las t  payment of compensation o r  the rejection of 
a claim.17 

Personnel. The administrator of the division of workmen's 
compensation is the executive in charge of theoperational program. 
He is assis ted by a professional staff comprised of a medical 
advisor, who is a qualified physician, a hearings officer, and an 
inspector; and by a secretarial ,  statistical, and clerical  staff of 
seven persons. 

The county agents of the department of labor and industrial 
relations in the counties of Hawaii, Kauai, and Maui a r e  charged 
with the administration of all  state labor laws, including the opera- 
tion of the workmen's compensation program, in their  respective 
counties. One of the more important functions of these county 
agents is to serve  a s  hearings officers for workmen's compensa- 
tion claims. They also a r e  responsible fo r  convening the industrial 

''Rev. Laws of Hawaii 1955 sec. 97-62, in canjuncrlon wirh sec. 97-1, sec. 88-10 and set. 14A-26, 
par. 4. 

1 3 ~ e v . t a w s  of Hawaii 1955 sec. 97-62. 

14Rev. Laws of Hawaii 1955 sec. 97-63. 

I s m .  

16Rev. Laws of Hawaii 1955 s&. 97-64 and 97-90. 

"Rev. Laws of Hawaii 1955 secs. 97-61 and 97-65. 



accident boards in cases  of appeals from awards. The county agents 
may request legal services  f rom the county attorneys but, aside 
from part-time secretar ia l  help, they do not employ a staff to 
conduct the workmen's compensation program. Guestions which 
county agents may have involving operational o r  policy matters  
concerning workmen's compensation are refer red  to the adminis- 
trator. Ultimate responsibility for the program, however, l ies  with 
the director of the department of labor and industrial relations. 

Workload. According to the data furnished by it, the division 
processed 29.1 38 reports  of injuries transmitted to i t  by employers 
during calendar year  1961. During the same period 1,447 hearings 
were held in contested cases  and 4,018 compensation o r d e r s  issued. 
Three thousand nine hundred and ten o rde r s  involved the award of 
some type of benefits; the remainder were denials. Of the 29,138 
reported cases  involving absence from work for one o r  more days 
o r  requiring medical services,  27,600 were closed during the 
calendar year; 1,538 remained open. In addition to the 29,138 new 
cases, the division followed payments in 6,485 pending cases  f rom 
previous yea r s  and closed 5,888 thereof. Finally it handled 1,276 
reopened cases. 

In i t s  activities relating to security for payment, the division 
processed 15,246 workmen's compensation insurance policies 
covering 10,976 employers. The operations involved 3,397 new 
policies, 7,742 renewals, 1,082 endorsements, and 3,025 cancella- 
tions and expirations. The number of authorized self-insurers 
during that year  was 81. 

Exercise of Rule-Making Power. The rule-making power con- 
ferred by various provisions of the workmen's'cornpensation law 
has found only spa r se  application. The last  printed collection of 
Rules and Regulation for  the Administration and Enforcement of 
the Workmen's Compensation Law was issued withan effective date 
of September 1, 1943. This issue,  called Rule VII, contained six 
operative sections, dealing with (1) scope of coverage of compensa- 
tion insurance policy; (2) t ime and place of filing of f i r s t  reports;  
(3) computation of wages; (4) market value of board, lodging, fuel, 
etc.; (5) notice of insurance; and (6) communication of notice of 
intention to cancel insurance policy. P a r t s  of Rule VII have become 
obsolete because of changes in living costs  and o thers  a r e  in need 
of clarification and complementation, in view of judicial interpreta- 
tions of the governing statutory provisions18 and subsequent amend- 
ments thereof.19 

''see, especially, Clara Kali, 37 H. 173 (1959). 37 H. 517 (1947): 

1 9 ~ e s s i o n  Laws of Hawaii 1959, Act 241, sec. 1. 



Special Compensation Fund 

The financial standing of the special compensation fund, 
established in section 97-99, Revised Laws of Hawaii 1955, has  
become increasingly precarious in recent years. The purpose of the 
fund is to finance benefit payments, services, and purchase of 
equipment which the law refrains  f rom charging to individual 
employers. The amount of i t s  revenues a r e  uncertain f rom year  to 
year,  but the total annual demands on the fund have been increasing 
rapidly. Though there  st i l l  remains a cash balance in the fund, 
it has  been described a s  "actuarially bankrupt". 

Receipts. The principal source of revenue for  the fund is the 
deposit of $2,000 by the employer required in every case  of an 
injury causing death to an employee where there a r e  no dependents 
entitled to compensation. Provision is also made for  the deposit in 
the fund of certain fines levied by the director and of interest  
earned on the outstanding balance of the fund, but these a r e  
negligible sources of income. Since the annual income of the fund 
depends on the number of workers who a r e  killed in industrial 
accidents in any one year  without leaving dependents eligible for 
compensation, the amount to be received is not predictable. During 
the past five years,  the annual receiptsof the fund have varied from 
a high of over $15,000 in fiscal year 1958-59 to a low of $6,000 
in 1961-62, a s  a review of the data in Table 25 indicates. It is not 
possible to finance a continuing program of services  f rom a fund 
with such an unstable source of income; in fact there  may be just a 
touch of amorality in basing the well-being of the fund on the death 
of workers who have no qualified dependents. 

Ex enditures The director is authorized to expend moneys -E--7- f rom the specia compensation fund for: (1) the purchase o r  rental 
of informational material  on accident prevention o r  of equipment 
o r  mechanical devices to be used in  determining safe working 
conditions (Section 97-100, Revised Laws of Hawaii 1955); (2) the 
services  of an attendant, not to exceed $150 per  month, for an 
employee who has  been awarded compensation for permanent total 
disability and who is in need of constant attendance (Section 97-25 
(a), Revised Laws of Hawaii 1955, a s  amended); (3) compensation 
in instances of permanent total disability where the award exceeds 
the $25,000 maximum liability of an employer (Section 97-25(a), 
Revised Laws of Hawaii 1955, a s  amended); (4) compensation and 
medicaf expenses under an award where there  has  been default 
by the liable employer (Section 97-26.7, Revised Laws of Hawaii 
1955, a s  amended); (5) the increased compensation which is due 
to an employee who receives an injury whichwould, of itself, cause 
only permanent partial  disability but which, when combined with a 
previous disability, resul ts  in an increase in permanent partial 
disability o r  in total disability (Section 97-27, Revised Laws ot 



Table 25 

FINANCIAL STATUS OF SPECIAL COMPENSATION FUND 
State of Hawaii 

1957-1962 

Fiscal  Year Ending June 30 

1958 1959 1960 1961 1962 

Balance on Hand July 1 $62,028.32 $59,217.04 $60,499.19 $57,194.36 $52.609.47 

03 
u Disbursements: 

Statistical Services  1,200.00 800.00 800.00 900.00 1,200.00 
Current Expenses 1,201 .07 1,500.17 1,588.43 653.83 1,128.80 
Equipment 286.60 434.26 589.89 166.59 765.18 
Services  of Attendants 4,685.00 4,650.00 4,367.74 3,850.57 3,600.00 
Compensation 4,336.65 6,457.30 8,308.77 9,038.90 10,411.30 

Total Disbursements 11,709.32 13,841.73 15,654.83 14,609.89 17,105.28 

Balance on Hand June 30 $59,217.04 $60,199.19 $57,194.36 $52,609.47 $41,557-19 

Source: Department of Labor  and Industrial Relations, State of Hawaii, Annual Reports. 

aIncludes interest. 



Hawaii 1955, a s  amended), and (6) expenses for explanation, instruc- 
tion, necessary transportation and maintenance during retraining and 
rehabilitation (Section 97-26.5, Revised Laws of Hawaii 1955). 

Disbursements f rom the fund have increased during the past 
five yea r s  f rom $11,700 to over  $17,000, asshown in Table 25. The 
amount expended for  each of the various purposes has  remained 
relatively constant, o r  at  least  the variations a r e  not extremely 
important except for compensation. The expenditures for  this pur- 
pose have more  than doubled in the past five years,  pr imari ly  a s  a 
result  of changes in statutory provisions. 

Present  and Future Status of the Fund. The balance in the fund 
has  d:on July 1, 1958, to a low 
of $41,600 a s  of June 30, 1962. Revenues, a s  noted above, a r e  un- 
predictable. If the various industrial safety programs a r e  a s  suc- 
cessful a s  desired and if the employees who a r e  killed have eligible 
dependents, then the revenues of the fund will be nil. Expenditures, 
on the other hand, a r e  increasing rapidly. Awards outstanding a t  
this t ime which will result  in payments f rom the special compensa- 
tion fund commencing during the period 1962 through 1969 total 
almost $20,000. To this sum should be added the costs  of awards 
yet to  be made including those in second injury cases  and those in 
which the total exceeds the employer's maximum liability. There 
is a delay of at  least six and a half yea r s  in the impact on the fund 
of this la t te r  type of award. 

If disbursements continue to exceed revenues by the same 
amount a s  in 1961-62, the fund will have a zero balance in four 
years.  The available data indicate, however, that the difference 
between disbursements and revenues is likely to increase sig- 
nificantly in the yea r s  ahead and that the balance in the fund will 
be exhausted in l e s s  than four years. 



CHAPTER 7 

MAJOR RECOMMENDATIONS 
Major recommendations, which appear in this chapter, a r e  

different in nature and scope than the recommendations for 
formal, technical, and minor improvements which appear i n  
Chapter VIII. Each of the major recommendations represents a 
substantial departure f rom current practices relating to the 
organization and management of the compensation function. The 
major recommendations a r e  designed to insure, without making 
any exchange in coverage o r  benefit levels, that the workmen's 
compensation program is administered effectively, fairly, and 
consistently; that the covered workers receive the maximum 
amount of effective protection; and that the insurance costs a r e  
prudently and equitably distributed over the policyholders. The 
recommendations for  formal, technical and minor improvements, 
on the other hand, a r e  concerned with necessary changes in the 
law in order  to insure fa i r  and equitable treatment of various 
classes  of covered workers. 

The major recommendations, it  should be noted, have not 
been incorporated into the Workmen's Compensation Law Re- 
codified which constitutes Appendix A of this report. There is a 
need f i rs t  to review the major recommendations and reach policy 
decisions a s  to their  desirability. The statutory changes which 
will be necessary to effect the recommendations a r e  neither 
extensive nor complex. The four major recommendations a r e  a s  
follows: 

1. The workmen's compensation division should be re- 
organized so a s  to provide for  the initial hearing of contested 
cases  by independent hearings officers and for review of 
cases  by a single expert appeals board; 

2. Compensation insurance r a t e s  should be established 
by a properly constituted expert board; 

3. Rehabilitation, both therapeutical and vocational, 
should be accepted a s  one of the principal goals of the work- 
m e n , ~ .  compensation program and new emphasis given to 
achieving this goal; and 

4. Necessary steps should be taken to reestablish and 
insure the continuing solvency of the special compensation 
fund. 



Reorganization of the Workmen's Compensation Division with 
Respect to the Hearing of Contested Cases 

The growth of the workmen's compensation system a s  well 
a s  the adoption of the Administrative Procedures  Act1  make 
necessary a reorganization of the workmen's compensation divi- 
sion especially with respect to the hearing of contested cases. 
The present p rocesses  do not a s s u r e  an expeditious disposition of 
the initial hearing of a contested case  nor do they make adequate 
provisions for  independent and informed review of decisions of the 
f i r s t  instance. 

It is recommended that there  be independent departmental 
hearings officers located in  the several  counties who would hear  
contested cases  and who would make and have full responsibility 
for  decisions of the f i r s t  instance. There  should be hearings 
officers assigned to hear  cases  in each of the counties. Hearings 
officers on Neighbor Islands may be assigned other duties. The 
number of officers necessary to hear  cases  in the city and county 
of Honolulu remains  to be determined. 

The appeal from the decision of a hearings officer should 
l ie to a newly constituted three-member appeal board. The  appeal 
board should be placed within the department of labor and in- 
dustrial  relations for  administrative purposes a s  defined in the 
Hawaii State Government Reorganization Act of 1959.2 The 
membership of the board should include a chief hearings officer 
who possesses  legal qualifications, the medical officer of the 
workmen's compensation division, and the administrator of the 
workmen's compensation division who should se rve  a s  chairman 
of the board. Proceedings before the board would be subject to the 
provisions of the Administrative Procedures  Act. The board in an 
appealed case would be permitted to hear  such additional evidence 
a s  it deemed necessary. 

The appeal board would be permitted to act  a s  a tribunal of 
f i rs t  and las t  resor t  in cases  where both par t ies  waive the right 
to a hearing before a hearings officer and when the docket of the 
appeal board permits  the assumption of the case and the board 
gives i t s  consent. The members  of the board would be prohibited 
from interfering in the hearing of contested cases  by the hearings 
officers except when decisions a r e  appealed to the hoard. Meeting 
of the appeal board could be held on Oahu a n d o n  the Neighbor 
Islands a s  necessitated by the caseload. 

'session Laws of Hawaii 1961. Acr 103. 

2Session Laws of Hawaii, Second Special Session 1959, Act 1, sec. 6. 



It is further recommended that appeals from the decisions of 
the appeal board should lie directly to thesupreme Court by means 
of a petition for review. Judicial t r ia l  de novo should be abolished. 

The director  of the department of labor and industrial rela- 
tions, upon the advice of the administrator of the workmen's 
compensation division, should promulgate such ru les  as are neces- 
sa ry  to provide for uniformity in the application of the law and 
procedural expediency in the hearing of cases. The adoption of such 
ru les  should be in accordance with the provisions of the Adminis- 
trative Procedures  Act. 

The above recommendation for  the reorganization of the 
workmen's compensation division with respect to the hearing of 
contested cases  will provide for expeditious initial hearings and 
responsible decisions of the f i r s t  instance and for separate and 
independent review of cases  in which the decision of the hearings 
officer is not accepted by one o r  both of the par t ies  to a case. The 
nature of the membership of the appeal board will a s su re  that the 
decisions of the hearings officers a r e  reviewed by qualified 
officials. The substitution of a single state-wide appeal board will 
assure  a degree of expertise and consistency not otherwise easily 
obtainable. Providing for direct appeal to the Supreme Court from 
decisions of the appeal board makes possible review of decisions 
by a single judicial agency. 

Determination of Compensation Insurance Rates 

The determination of compensation insurance r a t e s  necessi- 
ta tes  familiarity with the insurance business and insurance regula- 
tion and with the workmen's compensation program. Further,  
since compensation insurance is eompulsory, the State has  a serious 
obligation to make sure  that all  relevant data, knowledge, and 
viewpoints a r e  considered in the determination of rates.  Some 
of the major policy decisions, a s  for instance the introduction of 
expense constants o r  differentiation of discounts by s izes  of risk,  
a r e  made by the industry and National Association of Insurance 
Commissioners without hearing and without the advice of organiza- 
tions representing employers, especially small  employers. Work- 
men's compensation is social insurance, and there may be questions 
of social wisdom, a s  well a s  of fa i rness  in weighting the system 
against one group of employers. At present the small  employer,  
for  instance, is deprived of the benefit of discount and moreover 
saddled'with an expense constant. 

It is recommended that a compensation insurance board be 
created and that this board be placed in the department of t reasury 
and regulation for administrative purposes.3 

31bld. - 



The membership of the board should consist of the insurance 
commissioner (or  his deputy), the administrator of the workmen's 
compensation division, and one public representative, appointed by 
the Governor, who possesses  a high degreeof expertise about com- 
pensation insurance and especially about the problems faced by 
small  employers. The board should be responsible for the setting 
of compensation insurance r a t e s  and for  reviewing those r a t e s  
annually. The board should conduct i t s  business in accordance with 
the provisions of the Administrative Procedures Act4, including 
providing adequate opportunities for  public hearings during the 
ra te  determination process. The board should specify the informa- 
tion which i t  des i res  the car r i ' e r sor  their  licensed rating organiza- 
tion to furnish annually, a s  well a s  the data which it wishes to have 
available on an on-call basis. The board should also utilize data, 
especially those relating to past and future loss  experiences in 
Hawaii, which i s  available f rom the workmen's compensation 
division. 

It is suggested that the Minnesota state law governing com- 
pensation insurance ratemaking may serve a s  a useful model in 
drafting similar legislation for  ~ a w a i i . 5  In redrafting the com- 
pensation insurance regulatory statute, some attention should be 
given to revising the language which assures  the c a r r i e r s  of 
profits  so a s  to provide that the profits need not necessarily be 
derived from the insurance business alone. 

The above recommendation for the establishment of a compen- 
sation insurance board responsible for the determination of 
compensation insurance r a t e s  will provide effective means for 
making certain that the necessary data a r e  considered by the 
agency responsible for setting r a t e s  and that the membership of 
the board will be such that those individuals best qualified by 
training and position to interpret  the relevant data and make the 
necessary social judgments will be responsible for the decisions 
a s  to rates.  

Strengthening Rehabilitation Services 

There should be a clear,  general recognition in the statute 
that rehabilitation of the injured employee is a pr imary function 
of workmen's compensation. Financial responsibility for all  neces- 
sa ry  therapeutic services  ought to be a part and parcel  of the 
liability for functional restoration which is imposed upon the 
employer. The statute should be specific on the point. During the 
t ime that the services  indicated a r e  primarily of a therapeutic 
nature, the employee should be considered a s  temporarily and 
totally disabled and entitled to income benefits on that basis. 

S e e  foocnore 1. 

SMinn. Scars. 1961 sec. 79. 



Maintenance of the employee and his family during a period 
primarily of vocational retraining should be defrayed by public 
funds and not charged to the individual employer. Under current 
institutional arrangements the basic maintenance expenses should 
be charged against the funds allocated to the state agencies in 
charge of vocational rehabilitation. Special compensation funds 
may be resorted to for the supplementation of such expenses in 
o rde r  to provide for i tems which cannot be financed otherwise o r  
to bring maintenance up to the statutory level. 

The workmen's compensation division should have adminis- 
trative responsibility for prompt initiationof steps towardsphysical 
and vocational rehabilitation and in that connection should have the 
power of supervising medical practice in order  to induce resor t  to 
available rehabilitation facilities. The administrator of the division, 
on the advice of his  medical officer, should have the authority to 
determine the need for  and sufficiency of any medical o r  medical 
rehabilitation aid furnished o r  to be furnished; and, in this regard,  
he should be authorized to order  a change in the physician, hospi- 
tal o r  rehabilitation facility when such a change is deemed desir-  
able. Further,  it  should be a special duty of the medical officer 
to establish the necessary liaison with the medical societies and 
other related groups to a s su re  that there  isadequate understanding 
of the rehabilitation function of the workmen's compensation 
program and sufficient coordination of effort and that the division 
is kept informed a s  to the rehabilitation services .  and facilities 
which a r e  available. 

The recent Montana and Pennsylvania statutes a r e  good ex- 
amples of the approach suggested here. Montana Laws 1961, 
chapter 21, section 3, provides: 

The eligibility of any injured workman to receive other 
benefits under the workmen's compensation act...shall in no 
way be affected by his  entrance upon a course of vocational 
rehabilitation a s  herein provided, but he shall be paid, in 
addition thereto, upon the certification of the vocational 
rehabilitation division from funds herein provided, (1) actual 
and necessary travel expenses from his place of residence 
to the place of training and return, (2) his  living expenses 
while in training away from home in an amount not in excess 
of $30 pe r  week, h i s  expenses for tuition, books and necessary 
equipment in training. 

Pennsylvania Laws 1961, chapter 476, section 7.1, Rehabilitation 
and Training, Industrial Cases;  Limitations, provides: 

(a) ... the State Board of Vocational Rehabilitation may 
provide vocational rehabilitation and vocational training and 
services  to individuals injured in industrial accidents o r  who 



incurred industrial disabilities and a r e  entitled to benefits 
under "The Pennsylvania Workmen's Compensation Act" o r  
"The Pennsylvania Occupational Disease Act." These services  
and benefits may also be provided pr ior  to the availability of 
Federal  funds o r  services  and pr ior  to the availability of other 
State se rv ices  o r  funds and may be supplemental thereto. 

(b) The State Board of Vocational Rehabilitation may make 
money payments necessary to meet living requirements for  
disabled o r  injured individuals and their  families during the 
period of vocational rehabilitation and training and for  an 
additional sixty day t r ia l  period of employment, i f  the dis- 
abled o r  injured individual is cooperative and demonstrates 
satisfactory progress.  

(c) The cost of providing the se rv ices  and benefits herein 
provided shal l  be paid for  f i r s t  with Federal  o r  State funds, 
i f  and when available, and if no such funds a r e  available, 
shall, then and in such event, be paid from the Second Injury 
Reserve and Rehabilitation Fund. 

Care  should be exercised in drafting aHawaii statute governing 
rehabilitation in workmen's compensation cases  to differentiate 
between the provisions pertaining to expediting therapeutic r e -  
habilitation and those relating to vocational rehabilitation. The 
distinction is desirable  because of the present institutional arrange- 
ments governing rehabilitation and in o rde r  to give increased 
emphasis to vocational rehabilitation, the phase which hasreceived 
l e s s  than adequate attention in years  past. 

The above recommendations f o k  the strengthening of the re-  
habilitation se rv ices  will result  in a better-balanced workmen's 
compensation program, a program which is designed and equipped 
to res tore  the injured worker to useful service, to the greatest  
extent possible, a s  well a s  to indemnify him for  injuries received. 

Financing of the Special Compensation Fund 

The balance in the workmen's compensation fund, a special 
fund, is dangerously low. It i s  c lear  that the expenditures f rom the 
fund a r e  going to continue to exceed receipts unless some funda- 
mental change in the function o r  funding of the fund i s  made. It is 
unlikely that there  will be any decrease in the nature of the demands 
made upon the fund; ra ther  an increased burdenon the fund is to be 
expected. Therefore it is necessary to increase i t s  receipts. 

It i s  recommended that: (1) a portion of the gross  premium tax 
collected on compensation insurance policy premiums be diverted 
to the workmen's compensation fund; (2) a charge of equal propor- 



tion be imposed on the self-insurers and the state and count) 
governments, neither of which pay the insurance premium tax; anc 
(3) this charge o r  contribution also be credited to the special fund. 
The present tax r a t e  is 3.25 per  cent of premiums for foreigr 
c a r r i e r s  and 2.25 per cent for  domestic insurers.  This tax i s  
passed on to the employers by means of the expense loading of the 
pure premiums. It is suggested that eithe'r an .amount equal to a 
specified percentage of total g ross  premiums be credited to the 
special fund and the remaining portion continue to be credited to 
the general fund or ,  if it  is deemed inadvisable to reduce the 
revenues credited to the general fund from this source, an addi- 
tional percentage tax be levied on g ross  premiums of compensation 
policy premiums which revenue would then be credited to the 
special fund. The important point is that the s ize  of premiums 
paid provides the most equitable measure of the contribution 
which each employer should make to the special fund. 

The equivalent amount to be contributed by the self-insurer. 
should be determined by the compensation insurance board on the 
basis of the total premium which each self-insurer would have had 
to pay had he been insured by a commercial car r ie r ,  making due 
allowance for experience ratings and discounts.6 The compensation 
board should also make a s imilar  determination a s  to the amounts 
which the legislature, the council, and the boards of supervisors 
should appropriate to the special fund a s  their  equivalent shares. 

The above recommendation for  the financing of the workmen's 
compensation fund will insure the solvency of the fund in the 
forseeable future a s  well a s  insure that the employer beneficiaries 
of the workmen's compensation program -- the insured employers, 
the self-insurers, and the s ta te  and county governments -- share  
equally in assuming the costs  of financing the fund. Whether a 
specified portion of the existing tax may be credited to the fund o r  
an additional levy must be imposed depends on the state of the 
general fund. 

Orhere 1s some quesrlun of whcrhcr rr 16 equluble o r  nor 10 ?xempl s e l f - l n s ~ r e r s  frcm r te  lnsur.  
ant6 premlum [ax, or a l a x  mlleuicereof ,  srmply because they h a w  rc;clvea parmlssron from rhe Star$ 
nor to Larry lnsurnnce wnr. a commercial carrler. Thls is a rnarrcr whlch. uhrle nor wirhln rhe scuoe o 
this study, may be worth looking inro further. 



CHAPTER 8 

FORMAL, TECHNICAL A N D  M I N O R  
SUBSTANTIVE CHANGES 

In proposing a recodified form of the law ca re  has  been taken 
to  attain the following objectives: (1) tighter and more logical organi- 
zation of the Act; (2) simplification and clarification of the statutory 
language; (3) elimination of internal inconsistencies and obsolete 
remnants of previous versions of the law; and (4) minor improve- 
ments, to eliminate unnecessary hardships and inequities. Some of 
the verbal and minor structural  changes and the reasons therefore 
a r e  self-evident. It is felt, however, that some of the fundamental 
ideas and concepts of the law require explanation and comment. 

Substantive Aspects 

The following discussion focuses on: (1) coverage; (2) various 
aspects of the benefit structure, especially the regime of income 
and indemnity benefits i n  cases  of disability and death; (3) wage base 
of the income and indemnity benefits; and (4) other substantive 
matters. 

Elements of Coverage 

Generally speaking, coverage under workmen's compensation 
acts  requires  the concurrence of four factors, viz. (1) existence of 
an employment relation of the type to w h i c h x e  statute applies 
(occupational aspect); (2) occurrence of a personal injury neces- 
sitating medical attention o r  causing disability o r  l o s s  of life ( r i sk  
aspect); (3) connection between the personal injury andthe employ- 
ment (causative aspect); and (4) sufficient contacts between the state 
and the compensable event ( terr i tor ia l  aspect). Coverage may be 
compulsory o r  optional. 

Occupational coverage: compulsory scope. So f a r  a s  the oc- 
cupational aspect is concerned Hawaii has  gradually attainednearly 
universal c o m ~ u l s o r v  coverage. Under the Dresent Act onlv two 
classes  of empioyees-are exeGpt: ( 1 )  employe& hired for personal, 
family o r  household purposes; and (2) employees of non-profit 
organizations. 

The recodification includes new definitions of the t e r m s  "em- 
ployee", "employer" and "employment" designed to clarify and 
properly express  this  situation. The word "workmen" is eliminated 
from the body of the law, and, for  traditional reasons, left solely in 
the title. 



Employment is broadly defined so a s  to cover all service rela- 
tions established by a contract of hire, express o r  implied, appoint- 
ment o r  election, i.e., all private o r  public dependent service 
relations. The definition implies negatively that service a s  inde- 
pent contractor o r  a s  co-owner of the enterprise is excluded. 

The definition of employee is phrased so a s  to make it c lear  
that coverage extends to all  public employees and to all  private 
employees, except those who a r e  not hired for the purpose of the 
employer's trade,  business, occupation o r  profession. Trade, busi- 
ness, occupation, o r  profession may be defined so a s  to exclude 
o r  include activities of non-profit. organizations, according to 
whether it is required, o r  declared to be immaterial, that the com- 
mercial, occupational, o r  professional activities be conducted for 
profit. The proposed draft is phrased so a s  to amend the existing 
law and extend coverage to employees of non-profit organizations, 
in accord with the general trend of American compensation acts. 

The existing exemption of employees "whose employment is 
purely casual and not for the purpose of the employer's t rade o r  
business" is deleted a s  unnecessary and inconsistent withthe other 
coverage provisions. An employee who is employed in the employer's 
trade, business, occupation o r  profession is covered regardless  of 
whether his  employment is "regular" o r  "casual". An employee 
who is hired for  purely personal, family o r  household purposes is 
not covered regardless  of whether his employment is "regular" ,' o r  casual". Hence the existing exception is redundant and mis- 
leading. 

The definition of "employer" specifies that Hawaii has  no 
"size of establishment" o r  numerical requirements, that public 
entities a r e  under the sweep of the Act, and that the legal repre- 
sentative s teps  into the shoes of the deceased employer. 

The clause referr ing to the position of the insurer  is re-  
phrased so  a s  to clarify the legal situation. 

The "contractor clause" contained in the existing definition 
of "employer" is rephrased and t ransferred to the definition of 
"employee". This positional shift is made for the reason that the 
effect of the clause is to make the employees of the contractor the 
"statutory employees" of the owner of the business who has con- 
tracted out the particular job. 

It is recommended, however, that the present rule be qualified 
so a s  to place either the exclusive o r  the pr imary liability on the 
direct employer, if he has  takenout compensationinsurance and the 
wages of the employee figure in the premium base. The differ- 



ence between placing the "exclusive" liability on the employer 
ra ther  than the "primary" liability l i es  in the effect of this 
distinction on the tort  liability of the owner and his other employees. 
If it  is desired to shield the owner and his  other employees from 
third party liability, then secondary liability must be left imposed 
upon the owner. Vice versa,  if it  is desired to give the victim in 
cases  of negligence an action at  law either against the owner o r  his  
negligent employees, the direct employer must be exclusively liable. 

The suggested form of the statute makes the insured direct 
employer exclusively liable. 

The ru les  respecting "borrowed employees" a r e  likewise re -  
tained, but again with the suggestion of aqualification, if the lender 
has a policy covering the loaned employee. Choice between "pri- 
mary" and "exclusive" liability of the insured lender in that case 
is again made in favor of exclusive liability. 

Occupational coverage: voluntary scope. The ~ a w a i i  Act, in 
section 97-4, provides for  voluntarv coverage of employees who a r e  - - 
not subject tb~compulsory coverag&. The is retained with 
slight verbal changes to indicate that the voluntary coverage ex- 
tends to persons in an employer's employment who a r e  not 
"employees" within the meaning of the Act, but a r e  deemed to be 
such a s  long a s  the voluntary coverage is effective. Under the 
present scope of compulsory coverage the provision for voluntary 
coverage may benefit: (a) employees of non-profit organizations; 
and (b) employees hired solely for  personal, family o r  household 
purposes. If compulsory coverage is extended to employeesof non- 
profit organizations, a s  recommended, only c lass  (b) would remain 
within the scope of section 97-4. 

The law leaves the decision exclusively to the employer, al- 
though the employee loses  his  right to sue at  common law. Never- 
theless, it  is recommended to retain this system, since proper 
benefit scales  should make coverage desirable. 

Work injuries covered: exclusive character of coverage. The 
~ r o v i s i o n s  of section 97-3 a s  to the hazards covered bv the act have 
been retained without substantive alterations.  he- formula "by 
accident arising out of and in the course of employment" is tradi- 
tional and has been given a broad and liberal interpretation by the 
courts  and administrative agencies. Any change in phraseology would 
unsettle a sound and commendable decisionaltrend. The same holds 
t rue  with reference to the coverage of the so-called occupational 
diseases. The blanket-formula approach, followed by Hawaii a s  well 
a s  by many other jurisdictions, has  worked in a satisfactory manner 
and avoided unnecessary difficulties in differentiating between occu- 



pational diseases  and diseases  caused by accident. Hence the present 
system is kept, except for a slight simplification in phraseology. 

The provision that accident ar is ing out of and in the course of 
employment includes the wilful act of thirdpersons directed against 
an employee because of his  employment has been retained, but 
shifted from the definition section to the section defining work 
injury. 

Fo r  the same reasons the exclusions contained in section 97-6 
likewise have been t ransferred to section 97-3. The clause placing 
the burden of proof on the employer claiming the exclusion has  been 
deleted a s  superflous in view of the presumptions added in 1959 
(Sec. 97-57.5). 

A definition of "work injury" referring to the hazards  covered 
by section 97-3 has  been added to the definition section in o rde r  to 
allow simplification of the language of other sections. 

Coverage of the Act is exclusive, g., it  excludes liability of 
the employer for damages, at common laworotherwise,  on account 
of the work injury to the employee, his  legal representative, spouse, 
dependents, next of kin o r  any one else. The provision in section 
97-7 paragraph 1 to that effect is retained with slight changes in 
phraseology made to eliminate certain difficulties of construction 
that have a r i sen  in other jurisdictions. 

The immunity from liability for damages shields only the 
employer (and, subject to certain qualifications, other employees 
of such employer, see infra section 97-8) but not third parties. 
Other persons to whom a n i v i d u a l  renders  services  without being 
considered their  employee (see the definition of employee) remain 
liable for damages. 

Former  section 97-7 paragraph 2 is t ransferred to the new 
section 97-6 which governs the terr i tor ia l  aspects of coverage. 
Where coverage under theActexists,the employer who has  properly 
secured payment of compensation is not liable for  damages at 
common law o r  otherwise on account of the work injury of the 
employee. 

Terr i tor ia l  and federal aspects of coverage. The present 
statute contains several  provisions relating to the terr i tor ia l  as-  
pects of coverage: section 97-7 paragraph 2 and section 97-8 
paragraph 1 deal with out of s ta te  work injuries suffered by employ- 
e e s  hired within the state. Section 97-8 paragraph 2 deals with 
the enforcement of foreign compensation laws by the administrative 
agencies and courts of Hawaii. 



The provision prescribing enforcement of foreign compensa- 
tion laws by the administrative agencies and courts of this  State is 
unique and impracticable. It is recommended that it be deleted and 
replaced by a provision making the compensation law of this State 
apply to all  work injuries sustained by employees within the terri- 
tor ia l  boundaries of the State. If the application of such a rule  to 
an employee hired outside the State and only temporarily present 
within the State is deemed to c rea te  undue hardship on his employer, 
a clause may be added which relegates the injured employee and 
his dependents in that case  to  c la ims under the compensation law 
of the s ta te  where he was hired and enforceable in the agencies of 
that state, provided that reciprocity is granted to Hawaii employers 
under similar conditions. Provisions to that effect exist in a number 
of states. 

The ru les  of sections 97-7 paragraph 2 and 97-8 paragraph 1 
a r e  combined in a new section 97-6 paragraph 2. Employees who 
have been hired in the State are entitledto compensation under this  
Act for work injuries suffered even though such injury was sus- 
tained without the State. Under the present Act such liability is 
exclusive only if there  is an agreement to that effect, although an 
agreement to that effect is presumed. This system is anachronistic. 
The coverage is made exclusive in a l l  cases  where it is compul- 
sory. A clause providing that all contracts of h i re  made within the 
State shall be deemed to contain a stipulation for the exclusive 
liability under the State Workmen's Compensation Act is retained 
only in o rde r  to preclude other s ta tes  f rom imposing tor t  liability 
on Hawaii employers for work injuries sustained by their  employees 
outside the state. 

The scope of the permissible coverage under the state compen- 
sation law of employees and employers engaged in interstate com- 
merce o r  marit ime pursuits presents well known difficulties. The 
Supreme Court of the Unitedstates has  recently exhibited a tendency 
to relax the previously rigid but unpredictable standards. Fo rmer  
section 97-9 is redrafted so  a s  to state affirmatively that the 
coverage of the Act shall extend to employers and employees en- 
gaged in interstate and foreign commerce and to employees in mari-  
t ime employment and their  employers to the extent permissible 
under the Constitution and laws of the United States. 

Third party liability. The provisions governing liability for 
damages of third par t ies  have been left unaltered except for minor 
changes in language. The portion of the last  paragraph which 
immunizes fellow employees acting in the course of their  employ- 
ment f rom third party liability has  been t ransferred to the f i rs t  
paragraph of the section. The portion of the paragraph which sub- 
jects fellow employees to third party liability for  wilful and wanton 
infliction of ha rm is left in i t s  former  position. 



Types of Benefits 

Benefits accorded by modern workmen's compensation laws in 
consequence of a work injury a r e  of two major classes:  ( l) .services 
and supplies reasonably necessary for medical and occupational 
restoration and rehabilitation o r  defrayal of the reasonable expenses 
thereof, (2) income and indemnity benefits in cases  of disability o r  
death. 

The recodification of the Act, accordingly, divides the ru les  
governing benefits into two main sections, entitled medical and 
rehabilitation benefits, and income and indemnity benefits. Medical 
and rehabilitation benefits a r e  designed to provide for services,  
supplies and facilities needed to res tore  the injured worker to the 
fullest extent possible in his physical capacities and a s  a self- 
supporting member of the community; income and indemnity, con- 
versely, a r e  for the purpose of compensating the victim of a work 
injury o r  his  dependents for his  l o s ses  in earnings and his  remaining 
lo s s  of physical function. 

Medical and rehabilitation benefits. At present, provisionsfor 
medical and rehabilitation benefits a r e  scattered over  various 
sections of the Act, such provisions being found in sections 97-22, 
97-26(c), 97-25(a) paragraph 3 and 97-26.5. The recodification re -  
arranges and combines the pertinent provisions. 

Section 97-22 (renumbered a s  section 97-10) is retained with 
slight changes in language and the insertion of a new clause pertain- 
ing to the serviceof specialists. If specialistsof the needed type a r e  
practicing within the State the selection must be made among them, 
but if no specialists of the type needed a r e  practicing within the 
State, the director may authorize selection from out -of - state 
specialists. The clause sanctions existing practice. 

Renumbered section 97-1 1 regulates the liability for  the furnish- 
ing of artificial members  and other restorative aids and supplies. 
It makes no change in the existing law, a s  contained in section 
99-26(~).  

Section 97-25(a), paragraph 3, relating to the furnishing of the 
services  of an attendant is retained without change but t ransferred 
to the provisions relating to medical benefits, in view of the fact 
that the serv ices  of such attendant constitute a special type of nurs- 
ing services. 

The section on rehabilitation, formerly section 97-26.5, now 
renumbered section 97-13, is expanded by addition of a new sub- 
section (a). The f i rs t  sentence of this  new subsection codifies and 
makes explicit an interpretation which has  been followed by the divi- 



sion of workmen's compensation even under the existing law: 
entitlement to medical benefits includes medical services,  supplies 
and aids needed for medical rehabilitation. The second sentence 
empowers the director to take necessary measures to insure that 
proper medical rehabilitation services  a r e  furnished. It is recog- 
nized that supervision of the furnishing of proper medical services  
is needed for  an efficient administration of the law. 

Income and indemnity benefits: types and beneficiaries. All 
workmen's compensations ac ts  operating in the United States pro- 
vide for income and indemnity benefits. Traditionally these benefits 
a r e  divided into two main categories: disability benefits and death 
benefits. Disability benefits a r e  paid to the disabled worker himself, 
although some s ta tes  provide for additional dependents' allowances; 
death benefits, by their nature, a r e  paid to specified surviving de- 
pendents. 

Disability benefits in turn are divided into four kinds, depending 
on the type of disability to be compensated: benefits for  (1) perma- 
nent total disability, (2) temporary total disability, (3) permanent 
partial disability, and (4) temporary partial disability. The r e -  
codification retains this division. F o r  the sake of clari ty and in view 
of their  g rea te r  practical importance, however, the recodification 
places the sections governing income and indemnity benefits for  
disability ahead of the sections governingdeath benefits,all of them 
to be foilowed by certain provisions common to both categories of 
benefits. 

Benefits for permanent and temporary total disability. The 
new section 97-14 deals with weekly benefits payable in cases  of 
permanent o r  temporary total disability. The recodification re la tes  
these provisions to two new definitions in section 97-1 relating to 
"disability" and "total disability". Total disability is definedin the 
customary manner, but taking account of thefact that the concept of 
disability in Hawaii is purely functional andphysiological and var ies  
f rom that accepted in the majority of American jurisdictions. 

Otherwise, the provisions governing benefits fo r  permanent 
total disability remain unchanged in substance and have undergone 
only minor stylistic changes, clarification and rearrangement. The 
rule  regarding the maximum amount of compensation for  total 
disability, whether permanent o r  temporary, chargeable to the 
employer is t ransferred to a new subsection (c). The imposition of 
liability on the special compensation fund for permanent total dis- 
ability payments af ter  that $25,000 limit is reached is left in 
subsection (a). 

Permanent partial disability. The existing provisions concern- 
ing permanent partial disability a r e  in need of a substantial over- 



hauling. The current form of the law is the resul t  of repeated 
patchwork, the different components stemming from a variety of 
other  statutes stitched together without regard to their  matching. 

Until 1951 the system consisted of alengthy schedule providing 
compensation for a fixed number of weeks for  various types of 
partial disability in the following arrangement: (1) l o s s  of various 
members, included in a statutory catalogue; (2) lossof use of these 
members; (3) partial l o s s  o r  l o s s  of use of these members; (4) 
multiple simultaneous lo s s  o r  l o s s  of use of several  of the specified 
members; and (5) l o s s  due to amputation. The schedule was followed 
by a catch-all "other cases" clause which provided fo r  compensa- 
tion in all cases  of permanent partial  disability not covered by the 
schedule on the basis of reduction in earning capacity not to  exceed 
312 weeks. 

The statute since 1917 listed lo s s  ofhearin in the catalogue of + losses  of members  ra ther  than as o s s  of the use of a member, 
but omitted the e a r  in the lo s s  of use clause. In 1949 los s  of vision 
was likewise included specially in  the lossesof members  catalogue, 
but elimination of the word "eye" in the loss  of use clause was 
overlooked. The recodification makes this correction. 

In 1951 the old "all other cases" clause was replaced with a 
new "all l e s se r  and other cases" clause which was a copy of the 
sa.ne  compensation law (N.J. Stat. Ann. 
(1959), Sec. 34:15(22) ). The Hawaii draftsmen made one significant 
change: In the cases  in which permanent partial disability is com- 
pensated a s  a percentage of permanent total disability, the compen- 
sation for  total disability in the New Je r sey  statute was expressed 
a s  a quantity equal to weekly compensation for  450 weeks, while the 
Hawaii counterpart replaced it with a fixed sum of then $10,500. 

Unfortunately the graft never completely fitted the base upon 
which i t  was  planted, in view of the fact that Hawaii had (and sti l l  
has) a special "partial l o s s o r  l o s s  of use" clause, while New Je r sey  
lacks a section of that kind in i t s  schedule. Hence the other cases 
clause is recodified s o  a s  not to  overlap with the partial  l o s s  o r  
l o s s  of use of a scheduled member clause, but ra ther  so  a s  to 
complement it. The all  other cases  clause consists of two parts: 
The f i r s t  sentence specifies compensation for  permanent partial 
disability in cases  which are comparable to schedule cases. The 
second sentence deals with the residual situations where the 
p,er,nanent partial disability can only be rated in t e r m s  of a per-  
centage of total disability. In the latter case  the proper standard 
to be selected a s  standard compensation for permanent total 
disability r a i se s  troublesome questions. At present the statute 
fixes it a t  $25,000, although such compensation actually may be 
higher, and the sum of $25,000 is merely the amount chargeable 



to the employer and collectible by the dependents in case  of death. 
Moreover, the increase in 1959 of weekly compensation payments 
for permanent partial  disability to a weekly maximum of $112.50 
has  res t r ic ted the duration of payments in such cases  to a maximum 
of 222.22 weeks which is less than the schedule provides for the 
loss  of an a r m  (312) weeks), leg (288 weeks), o r  hand (244 weeks) 
and crea tes  a ser ious inconsistency in the system.To accommodate 
full compensation for  l o s s  of an a r m  in all cases, a maximum of 
312 x $112.50 = $35,100 would be necessary. 

It is recommended that compensation be determined for  perma- 
nent partial  disability in cases  where it is rated a s  percentage of 
total disability not as a sum equal to  a percentage of a fixed dollar 
amount, but ra ther  in t e r m s  of i t s  duration a s  a percentage of a 
fixed period of weeks of payment, such period set  at  420 weeks. 

It is fur ther  recommended to delete f rom section 97-26(a) the 
clause which fixes the weekly benefits of workers having average 
weekly wages of less than $18 a t  one hundred per  cent of their  
actual earnings ra ther  than at  a flat minimumof $18. Compensation 
for  ermanent partial  disability compensates the worker primarily 

. for o s s  o bodily integrity ra ther  than for  l o s s  of earnings. While 
the measure of compensation is in part based on the p r io r  earn- 
ings record, the weekly amount figuring in the compensation should 
in any case  be not less than $18. Such a rule not only would be more 
consistent with that followed in the case  of permanent total dis- 
ability, but would also avoid justified cr i t ic ism of the social justice 
of the system. 

The clauses  relating to (a) the independence of compensation 
for permanent partial disability f rom subsequent earning capacity 
(sec. 97-26(a), par. 1, f i rs t  sentence) and (b) the t ime of the payment 
a r e  combined in a special paragraph with the heading "uncondi- 
tional nature and t ime of commencement"; the clause relating to 
the exclusive nature of compensation for permanent partial  dis- 
ability is deleted a s  unnecessary and confusing. The reference to 
the separateness  of the compensation for disfigurement is trans- 
f e r r ed  to the paragraph dealing with that type of disability. 

Disfigurement. It is recommended that the extent of compens- 
able disfigurement be clarified by addition of the word "substantial' . 
The present formulation permi ts  dissipation of significant amounts 
needed in more  deserving cases  for  s c a r s  which a r e  tr ivial  and 
of no significant consequence. The clause which specifies that 
disfigurement is not included in other cases  of permanent partial 
disability is transferred,  with slight verbal changes, to the para- 
graph dealing with disfigurement. 

Temporary partial disability. The provisions for weekly com-. 
pensation i n  cases  ot temporary partial disability have been re-  



phrased slightly to  adjust the language to the purely physiological 
definition of disability. Consequently the phrase "disability for  
work" is replaced by the formula "disability causing diminished 
capacity for  work.' The method of computing the compensation in 
these cases  has  been retained. It is recommended, however, that 
the establishment of a minimum in such cases  be deleted. It makes 
little sense to pay a greater  amount, if the actual wage l o s s  is less,  
and the disability is merely temporary. Of course any residual 
permanent partial  disability would be compensated at  least  at the 
minimum rate. 

2; 
maximum compensation. The provision that no determination of 
partial disabilitv shall be made until two weeks from the iniurv is 
iransferred f rom the section governing temporary As- 
ability to a new section governing both permanent and temporary 
partial disability. Actually, it is more important in cases  of per- 
manent partial disability and is the counterpart to a corresponding 
rule  governing determination of permanent total disability. 

The ceiling governing maximum compensation for partial dis- 
ability (section 97-26(d) ) has been revised in o rde r  to take ca re  of 
the difficulties produced by the 1959 increase of compensation for 
permanent partial  disability which in some cases  exceeds the 
$25,000 limit. In these cases  the total liability of the employer 
should be at  least  the amount flowing from the application of the 
schedule, although no additional sums would be added for any pre- 
ceding period of temporary total disability. A sentence has  been 
added amending the existing law in that manner. 

Subsequent injuries which would increase disability. The pro- 
visions relating to subseauent iniuries have been retained except 
for slight chtkges in l&guage-made to clarify the applicabie 
rules. 

Flat minimum for minors, It is recommended that the flat 
minimum for  minors be deletedupon condition that the recommenda- 
tion for introduction of a flat minimum for all  ca ses  of permanent 
partial disability be adopted. Obviously in such a case  the need for  
the provision in question would no longer exist. 

Payment after death. The provisions for payment of an unpaid 
balance of compensation for  disabiIity to his dependents in case  the 
disabled employee dies for causes  unconnected with the compens- 
able work injury have been retained. Slight changes have been made 
to improve clari ty and the consistency with the provisions governing 
compensable death. 



The basic scheme of the provisions governing death benefits. 
The provisions governing compensation for a work i n j u r y  c a u s i n ~  
death a r e  contaged in five sections: sections 97-2: 97-20: 97-21: 
97-23; and 97-24. The Act grants  (a) afuneral  and b k a l  aliowanci 
and (b) weekly income benefits to dependents of the deceased. To 
be eligible for dependents' benefits a claimant must belong to one 
of the specified c lasses  of members  of the deceased's family and 
must have been dependent upon the dead employee either actually 
o r  a s  a matter of law. The current  Act provides for different r a t e s  
of compensation, varying according to the c lass  to which t h x  
pendent belongs and whether there  a r e  other dependent relatives 
belonging to the same  class.  The c lasses  a r e  arranged in order  
and a r e  mutually exclusive; in other words, existence of a depend- 
ent in a preceding c l a s s  excludes al l  dependents in the succeeding 
c lasses  regardless  of what r a t e  of compensation the higher ranking 
dependent is entitled to receive. If no dependent entitled to benefits 
exists, the employer must pay $2,000 to the special compensation 
fund. Entitlement to benefits terminates if the condition of actual 
o r  conclusively presumed dependency ceases  to exist o r  upon 
occurrence of other specified events. Such terinination enures  to 
other dependent members  of the same c lass  where such dependents 
exist. If there  a r e  no dependents in the same class ,  the Act, a s  
currently operative, apparently does not permit succession of the 
dependents of the next inferior class. If the employer is in doubt 
a s  to who of competing rival claimants is the proper recipient, he 
may secure a determination f rom the director. 

Need for clarification and elimination of inconsistencies and 
duplications. The five sections establishing the system of weekly 
death benefits outlined above contain manv inconsistencies. over- 
laps  and confusing provisions. Some of t6e basic defects go back 
to the original Act of 1915. Subsequent amendments have multiplied 
the discrepancies and contradictions. As a minimum goal the re- 
codification endeavors to place the pertinent sections into a logical 
arrangement, to eliminate inconsistencies and redundancies, and 
to clarify the controlling rules.  

It is, however, urged that the legislature consider adoption of 
a modified scheme which retains  the present maximum ra t e  of 
total weekly benefits of 66-2/3 pe r  cent of average weekly wage, 
the present maximum aggregate amount of weekly benefits, the 
present division into c lasses  and the present variations in r a t e s  
of compensation for various types of dependents; but which pro- 
vides that if the weekly benefits of one c lass  do not consume the 
permissible maximum of 66-2/3 pe r  cent of the average weekly 
wage, the next succeeding c l a s s  is entitled to the balance and that 
if on termination of benefits to one recipient, the amounts a r e  not 
wholly distributable to other members  of the same  class, the 
termination enures  to the benefit of the next succeeding c lass  of 



dependents. Such an alternative scheme would require a rephrasing 
of the f i rs t  sentence of section 97-23 in i t s  present form and of sub- 
sections (d) and (e) of section97-23, inclusionof a sentence allocat- 
ing the unconsumed balance to the next succeeding class, and 
addition of a conforming provision in the last  paragraph.of section 
97-21. 

Recodification of Section 97-2. Section 97-2 is recodified in 
a manner which eliminates all references to inarried status and 
dependency. Considerations of the la t ter  type may be determinative 
of actual o r  conclusively presumed dependency but do not govern 
family status. The definition of "grandchild" is simplified since 
the exclusion of stepchildren of a child would exclude stepchildren 
of adopted children and stepchildren. 

Recodification of Section 97-23. Section 97-23, recodifed a s  
section 97-19 constitutes the bas i c .  arant of death benefits and 
therefore is moved ahead of the sec t ioG governing dependency and 
duration of benefits. The new section followsthe existing structure. 
The grant of a funeral and burial allowance is placed into a separate 
subsection. The provision for the floor and ceiling average weekly 
wages upon which the computation of the benefits a r e  based is 
t ransferred from the present section 97-24 to the f i r s t  clause of 
subsection (b) of the new principal section 97-19. 

The provision specifying the maximuin aggregate r a t e  of weekly 
payments is t ransferred to a separate  subsection, with the addition 
of a clause providing for proportionate reduction, if necessary. It 
is recommended that the clause which provides that the weekly 
death benefit must not exceed the amount of the deceased worker's 
average weekly wage be stricken. The deceased may have main- 
tained his  family with earnings which a r e  produced by self- 
employment ra ther  than covered employment, the possibility of 
such self-employment being removed by his death. Hence the 
aggregate weekly benefits payable to dependents should not fall 
below the amount resulting f rom a calculation based on the mini- 
mum average weekly wage which the statute permits  to be con- 
sidered in the computation. 

The liability of the employer to the special compensation fund 
in cases  where the deceased employee is not survived by de- 
pendents entitled to receive benefits is retained. It is, however, 
reconmended that the fund receive any remaining balance in  cases  
where the weekly benefits to which surviving dependents a r e  
entitled do not amount to a total of $2,000. At present the statute 
contains a mysterious clause specifying that the weekly death 
benefits shall not be l e s s  than $2,000 (section 97-21) but does not 
provide who is entitled to the balance, if the period of compensation 
of entitled dependents terminates before the whole amount is con- 
sumed, especially a s  dependents of other c lasses  a r e  not substituted. 



Eligibility of dependents. The section governing dependency 
has been  revised so a s  to  contain all  ru les  determining which 
persons a r e  deemed to be dependents. The provisions contained in 
section 97-20 and the clauses referr ing to marriage and dependency 
in section 97-2 a r e  combined, so as to  reproduce the existing 
system with certain modifications and clarifications. 

The present law differentiates between two types of dependents. 
With respect to one category (encompassing the surviving, non- 
separated widow, unmarried children under eighteen andunmarried 
children incapable of self-support under twenty) dependency is 
deemed to exist a s  a matter of law, regardless  of the circumstances. 
In the other category dependency must be found actually to exist; 
in the case of a separated widow, a widower, a parent o r  grand- 
parent such dependency need only be partial, while in the case  of a 
grandchild, a brother o r  s i s te r  the dependency must be total. En- 
titlement of a marr ied child under eighteen likewise requires  
dependency, but the statute fa i ls  to specify whether partial depend- 
ency suffices. Consistency with the scheine a s  a whole would permit 
the conclusion that no more than partial  dependency must be found 
in such a case. 

The recodification proceeds on the theory that, except where 
the statute specifically requires  that to be a dependent a family 
member be actually and wholly dependent, a finding of dependency 
requires  only that the deceased contributed a substantial portion of 
the living expenses of a family member. In the cases  of a marr ied 
child under eighteen, a non-separated widow and the widower, 
partial dependency will entitle the dependent to the full r a t e  of 
benefits; in the cases  of aparent  o r  grandparent, partial dependency 
entitles such dependent only to half of the ra te  provided for the 
case of total dependency. 

The recodification clarifies that dependency must exist at the 
time of the fatal injury in all  cases.  The present statute specifies 
such a requirement only for  certain categories of dependents. It 
is, however, believed that reliance on mere  potential dependency 
would render an efficient administration impossible, and that no 
consideration should be given to the possibility that certain family 
members might have become dependent on deceased had he continued 
to live, 

The position of alien dependents residing abroad is left un- 
changed, but the statutory language is changed slightly for purposes 
>f clarification. 

Duration of dependents' weekly benefits. The provisions govern- 
ing the duration of weekly benefits to dependents a r e  retained but 
rearranged and rephrased so a s  to clarify the existing rules. In 



the case  of an unmarried child, his  o r  her  dependents' benefits 
will terminate either upon attainment of age eighteen o r  upon mar- 
riage; but in the case  of a marr ied  child under eighteen who was 
dependent upon deceased, benefits remain payable during theperiod 
of actual dependency until attainment of the age of eighteen. At 
present an unmarried child who is incapable of self-support is 
entitled to  benefits until attainment of age twenty. It is recommended 
that this  limitation be eliminated and that only the $25.000 limitation 
be applied. If this  recommendation is followed, the words "except 
in the case of a child over eighteen and incapable of self-support" 
should be inserted after the word "child" in section 97-21(b). If 
the recommendation is not followed, a corresponding clause should 
be inserted in the cases  of a brother, s i s te r  and grandchild incap- 
able of self-support. Otherwise an incapacitated brother, s i s te r ,or  
grandchild would enjoy a better position than anincapacitated child. 
Since in the case  of a brother, s i s t e r o r  grandchild, actual and total 
dependency is required, his marr ied  o r  unmarried status is irrele-  
vant. 

In subsection (c) the words "in the same class" a r e  added 
af te r  "dependents" i n  o rder  to make clear  that the existing system 
does not permit shifts of benefit payments to members  of a subse- 
quent class. 

Effects of erroneous payment; insanity of beneficiary. The 
provisions regarding erroneous payment contained in section 97-24 
paragraph 2 are transferred to > separate section, numbered sec- 
tion 97-22. The language is modified so a s  to cover also the case  
of an erroneously omitted member of the same class. 

Earnings Base of the Benefit Formulae. 

In the preponderant majority of compensation laws, benefits 
a r e  calculated on the basis  of the injured worker's pre-injury 
average weekly wages. The determination of what kind of receipts 
and advantages a r e  to be included in the concept of wages and the 
establishment of the proper methods for computing the average 
weekly wages have been the subject of much controversy. It is 
recommended that the existing pertinent provisions be modified in 
a number of respects. 

Wages. It is recommended that the definition of "wages" 
(section 97-1) be expanded so a s  to include tips. The inclusion o r  
exclusion of t ips  in the computation of wages for purposes of com- 
puting social insurance benefits has  been a matter of considerable 
disagreement. Under the OASDI system, t ips a r e  excluded unless 
the employee has  to account for them to the employer. Code of 
Federal  Regulations, Title 42, sec. 403.828, l i s t s  under the catalogue 
of exclusions from wages: 



Tips o r  gratuit ies paid directly to an employee by a cus- 
tomer of an employer and not accounted for by the employee 
to the employer. 

Conversely, a number of con~pensation laws expressly o r  by 
judicial construction include t ips f rom customers a s  wages. Thus 
the Longshoremen's and Harbor Workers' Compensation A c t  
includes a s  wages "gratuities received inthe courseof employment 
f rom others than the employer".l Judicial interpretation has  
reached the same result  i n  England and ~ a s s a c h u s e t t s . 2  Tips 
a r e  excluded in ~o lo rado .3  Pennsylvania includes t ips only with 

' I  respect to employments in which employees customarily receive 
not l e s s  than one-third of their  remuneration in t ips  o r  gratuities 
not paid by the employerV.4 

It i s  recommended to add to the definition of wages in section 
97-1 after the word "remuneration": "and gratuities received in the 
course of employment from others  than the employer to the extent 
that they a r e  customary and expected in that type of employment o r  
accounted for by the employee to the employer." 

Computation of average weekly wages. Income and indemnity 
benefits to which either the injured employee or,  i n  case  of death. . . 
his dependents a r e  entitled a r e  expressed in t e r m s  of percentages 
of his  pre-injury "average weekly wages" o r  in t e r m s  of the dif- 
ference between such pre-injury average weekly wages and his  
expected post-injury wages. Hence the proper method of computa- 
tion of this basic element of the benefit formulae is of crucial 
importance for a fa i r  and adequate benefit structure. 

Obviously, the drafting of ru les  for the computation of this 
somewhat artificial and elusive quantity, designed to govern dif- 
ferent employment situations and histories, presents vexing and 
perplexing questions of social justice. These problems m i r r o r  the 
existing confusion about the basis  and rationale of compensability, 
manifested in the three theories mentioned before: the whole man 
theory, the lo s s  of earning capacity theory, and the actual wage 
loss  theory. The conflict between the various approaches is height- 
ened by the fact that the insurer  receives premiums on the actual 
wages paid by the employer in whose employ the personal injury 
was sustained and that measuring benefits on any earnings base dif- 
ferent f rom that underlying the premiums may cast an undue burden 
on the insurer. However, in conjunction with the latter argument, 

'33 U.S.C. sec. 902. 

ZPenn. v. Spiers and Pond Ltd. I KB. 766 (1908); Power's Case. 275 Mass. 519. 

3Colorado Rev. Stars. 1953 set. 81-8-1-4. 

4Pennsylvania Workmen's Compensation Law, 1939, sec. 309(e). 



it  must not be overlooked that no such hardship exis ts  where the 
computation of earnings merely ignores periods - ---- of non-exposure. 

The ru les  for the computation of average weekly wages which 
a r e  contained in the workmen's compensation laws of the different 
jurisdictions vary greatly a s  to content and complexity, and it can 
hardly be said that any of them exhibits such outstanding virtues of 
equity o r  consistency that it should be adopted in toto as  a model. 
Hawaii, in fact, seems to have one of the most l iberal  regulations 
of the matter, a result  which was brought about by judicial inter- 
pretations:, and legislative amendments.6 

The Hawaii provision on the subject, asoriginally enacted, was 
a modified version of the Brit ish Compensation Act of 1906.7 The 
changes from the British model, made by the draf ters  of the Uniform 
Act in 1914, followed comparable alterations made by the draf ters  
of the Massachusetts Compensation Act of 1911.8 The gist  of these 
changes was to place heavy emphasis on the total employment 
history of the injured employee during the calendar year  preceding 
the date of his  injury.9 The Massachusetts Act alleviated some of 
the r igors  of this  ru le  by reducing the divisor by the number of 
weeks (in excess  of two) which the employee lost f rom employment 
during such year,10 but the Uniform Act and the Hawaii law omitted 
even this qualification. The Hawaii Act, however, following the 
English model and in accord with the provisions in other  American 
compensation laws,l lpermitted resor t  to the average wages of a 
comparable employee of the same  employer o r  an employer of the 
same district ,  where reliance on the employee's own employment 
history failed to furnish a feasible basis  for computing his  average 
weekly wages. Moreover, the Hawaii Act tempered some other 
harsh resu l t s  liable to flow f rom the "last year's average" rule 
with the provision that the ru le  should not be applied so  as to de- 
p r e s s  advantages resulting f rom current advances in the r a t e  of 
remuneration. 

5 ~ n  re Martin, 33 H. 412 (1935) (inclusion of overtime); Forres t  v. Davies & Co.. 37 H. 517 (1947) 
(average wages include al l  earnings from concurrent covered employments). 

6 S e ~ ~ i ~ n  Laws of Hawali 1957. Act 81. Session Laws of Hawaii 1959. Act 241. 

76 Edw. VII, c. 58. Schedule 1, sec. 2(a), quoted in Hawaiian Canneries Ca., Ltd. v. Dependents of 
Clara Kali, 43 H. 173, at 181 (1959). 

8Mass. Acts and Res. 1914, c. 751. Pan V, sec. 2. 

9 ~ e e  the discussion in Hawaiian Canneries Co., Ltd. v. Dependents of Clara  Kali, supra note 7, at 
182. 

1 0 ~  s imi la r  qualification exists  in the Tennessee Workmen's Compensation Act, passed in 1919. 
Public Acr of Tenn. 1919, c. 123, sec. 2 c and Indiana Workmen's Campensarian Act of 1929 (Burns Ind. 
Stats. Ann. 1952, sec. 40-170i(c) ). TheIndianaand Tennessee Acts, however. apply this method only for  
earnings in the employment in which the injured employee was working at the t ime of the injury. 

l l ~ . g . ,  in Massachusetts and Tennessee. 



The Supreme Court, in two ear ly  decisions, gave the statute a 
most l iberal  construction by ruling that it included overtime12 
(a quantity which is excluded by a number of compensation lawsl3) 
and included earnings f r o m  concurrent indepsndent employments.14 
But in Hawaiian canner ies  Co. Ltd. v. ~ e ~ e n d e n t s o f  Clara Kali, t h e  
Court felt constrained to hold that seasonal workers' average weekly 
wages were to be computed on the basis of the annual average of 
h i s  earnings from covered employment, with the result  in the case  
before the Court that the average weekly wages thus computed fell 
below the minimum specified in the statute for the computation of 
percentage death benefits.15 The decision prompted an immediate 
statutory amendment which altered the rule  applied in the Hawaiian 
Canneries case  and specified that the average wage should never 
be lower than the average wage of a person in  comparable employ- 
ment employed a s  a full-time worker on an annual basis. 

As a result ,  the present law is composed of a set  of ru les  in 
hierarchical order.  The overriding mandate demands that the compu- 
tation must a r r i v e  at a fa i r  result ,  suchfairness  -- a s  the Supreme 
Court has glossed -- being judged in the light of the employee's 
employment pattern. The implementation of this mandate is pre- 
scribed by a non-exclusive set of fur ther  rules: 

1.. Where feasible, the employee's own employment 
history during the past twelve months shall be the basis of 
computation, regardless  of whether the employee was in con- 
tinuous employment with the same employer o r  had consecutive 
jobs of different nature o r  pay scale. 

2. To prevent this rule  f rom depriving the employee of 
the advantage of a recent advance in pay, the general method 
is qualified by the exclusion of employment periods not cor- 
responding to the employee's current wage level. 

3. The r igors  of the ru le  in cases  of intermittent o r  
seasonal employment a r e  alleviated by requiring that in no 
case shall the injured employee's average weekly wages be 
determined to be l e s s  than the average wages of a comparable 
employee employed on a full-time annual basis. 

4. Where the employment of the employee is so recent o r  
sporadic that computation of h i s  average weekly wages on the 

lZIn re Martin. -a note 5. 

1 3 ~ . g . ,  Wisc. Stars. 1959 sec. 102.11(1) (a); U.S.Emp1oyees Compensation Act, 5 USCA sec. 762(b). 

l 4  Forrest v. Davies & Co., supranore 5. 

''43 H. 173 (19591. The Court upheld an award of death benefits in excess of the average weekly 
wages, although theawarddisregardedtheexpress statutory mandate to the contrary, contained In section 
97-24. 



basis of his  own employment record isnot  feasible, resor t  may 
likewise be had to the average wagesof a person in comparable 
employment. 

The proposed recodification retains  the s t ructure  and scope of 
the regulation. The only significant innovation recommended is a 
proviso to the effect that the temporary o r  permanent character of 
the disability be also a factor to be considered in determining the 
earnings base of the benefits, following some recent decisions of 
the Supreme Court of California. 16 It is proposed, however, to 
change the language and arrangement of the different portions of 
the section, so  a s  to spellout more clearly the interpretation placed 
upon i t  by the Supreme Court and to prevent possible misunderstand- 
ing and misapplication: 

1. In the principal statement it is inserted that the deter- 
mination shall be made "in the light of the employee's employ- 
ment pattern and the permanent o r  temporary character  of the 
disability", in order  to make su re  that proper weight is given 
to all relevant factors of the employee's past employment 
history and to the nature of i t s  present interruption. 

2. It is recommended that the sub-rule prescribing that, 
whenever appropriate and feasible, the average weekly wages 
shall be determined on the basis  of the employee's earnings 
record during the preceding twelve months' period be qualified 
by an exception which excludes weekly periods in which the 
employee was, by reason of personal circumstances, unable 
to work, in o rde r  to prevent undue depressing of the average. 
Similar exceptions were made in England and exist in the 
comparable statutes of Massachusetts and Tennesse.17 It is 
believed that regulation is fairer than basing the average only 
on the last  continuous work period, a s  is the rule  in some other 
states. 

3. In the sub-rule which provides that average weekly 
wages of employees in intermittent o r  seasonal employment 
shall not be l e s s  than the average weekly wages in comparable 
full-time employment on an annual basis, it  is inserted that 
this "floor" applies only to the total average wages and only' 
to the type of employment in w m  the injury occurred, in 
order  to prevent pyramiding of two intermittent o r  seasonal 
jobs into two concurrent annual employments. 

16~rgonaut  Insurance Co. v. Industrial Acc. Camm. 57 A.C.A. 635 (1962); California Camp. & Fire  
CO. V. Industrial Acc. Camm. 57 A.C.A. 643 (1962). 

" l ~ e e  s-note 11. 



4. It is recommended that a special ru le  be inserted for  
the computation of the average wages of minors  and young 
adults for purposes of benefit determination in cases  of perma- 
nent disability o r  death. Analogous ru l e s  a r e  containedin many 
statutes, for  instance, the Longshoremen and Harbor Work- 
ers, 18 1llinois.19 Wisconsin,20 Massachusetts,21 and 
Colorado. 22 The recommended form is most s imilar  to the 
Wisconsin statute, but the hypothetical average wage is applied 
only in cases  of permanent disability and death. 

5. The greatest  difficulty exis ts  in the cases  where the 
employee holds two jobs a t  the same  time, especially if he 
combines full-time and part-time employment. The Hawaii 
Supreme Court has  ruled that where both employments are 
covered, the average wage is computed by combining the 
wages of both employments.23 This  rule  is in contrast to  that 
applied in most jurisdictions24 prevailed in ~ n ~ l a n d 2 5  and has  
found express  statutory sanction in Massachusetts26 and 
~ a i n e 2 7 .  In Pennsylvania the statute combines wages f rom con- 
current employments only if the employer in whose employment 
the injury occurred was notified of the other employment pr ior  
to the injury.28 The recodification spells out the rule  laid 
down by the Hawaii Supreme Court by specifying that the average 
weekly wage must reflect the "earnings f rom all covered 
employment". The statute a s  drafted is intended to imply the 
rule  that in the case  of covered full-time employment coupled 
with additional covered part-time employment, the proper 
method of computation must be based on the employee's own - 

1833 U.S.C. sec. 910(e). 

19U1. Stars. 1961 c. 48 sec. 172.45(c). 

 ass. Ann. Laws c. 152 sec. 51 (1957). 

22~o lo r ado  Rev. Scats. 1953, sec. 81-8-1-4. 

' j ~ o r r e s r  v. Davles & Co., 37 H. 516 (1947). 

2 4 ~ a r s o n ,  The Law of Workmen's Compensatian (1961). sec. 60.31. 

2 5 ~ l o y d  v. Midland Ry. (1914). 2 KB. 53. 

2 6 ~ a s s .  Ann. Laws, c. 152, sec. 1: "Incase [he injured worker Is employed in the concurrent serv- 
:e of more than one insured employer ..., his [oral earnmgs from rhe several  insured employers shall 
e considered i n  detcrrntnlnx Me averane weeklv wanes." Construed ~n Nelson's Case. 333 Mass. 401. ~~ ~ , ~~~ ~~ ~ ~ 

31 N.E.2d 193 (1956) to apple to indepenient confurr&t &nploymenta. ~~ 

27Rev. Stars. of Maine1944, c. 26, see. 2 M D, restr icted to regular concurrent employments during 
le ordinary working hours. 

2 8 ~ e n n s ~ l v a n i a  Workmen's Compensation Act, 1939, sec. 309(e). 



earnings f rom his  full-time and part-time employment and 
that no resor t  should be had to the "comparable employment" 
exception. 29 

While it seems fa i r  and equitable that the employee's 
benefits should reflect the average of his  total annual earnings, 
even where the injury occurs  during and because of his  part- 
t ime job, a question may be raised a s  to the propriety of 
burdening the part-time employer with the total cost.The full- 
time employment may fall into a category with entirely different 
pay scales. It might be thought to be more equitable to limit 
the employer's liability to a benefit amount corresponding to 
the benefits to which an employee engaged in comparable em- 
ployment on a full-time annual basis  would be entitled, and 
to place the residual liability on the special compensation fund. 
A recommendation to that effect must be dependent on the 
adoption of the new method of financing the special compensa- 
tion fund recommended in this report. In that event the section 
should contain an additional subsection specifying: 

' I  Where an employee is engaged in concurrent full-time 
and part-time employment covered by this act and sustains a 
personal injury in his  part-time employment under the condi- 
tions specified in sec. 97-3, the liability of the employer shall 
be limited to such benefits as would be payable to an employee 
in comparable employment, engaged as full-time employeeon an 
annual basis  in the type of employment in which the injury 
occurred. The balance of his  benefits shall be paid by the 
special compensation fund." 

6 .  A concluding subsection is added conferring expressly 
upon the director the power of issuing rules  for the application 
and implementation of the section. This subsection merely con- 
f i rms  a power already possessed. 

Other Substantive Matters 

Credit for voluntary payments and advantages furnished in kind. 
The recodification combines present section 97-31, which accords 
credit for advantages furnished in kind and present section 97-32, 
which allows deduction for voluntary payments. Changes made a r e  
purely mat te rs  of style, except that i t  is spelled out that credit  is 
also allowable for  advantages in kind continued to be furnished to 
dependents, a s  for  instance, permission to the deceased's family 
to remain in housing furnished by the employer. 

2 9 ~ f .  King's Case, 234 Mass. 137 (1919). 



Modification of pay periods. Section 97-33 is retained without 
change. 

Commutation of payments. The section on commutation is 
changed in two remects :  (1) It is recommended that commutation 
shall- be authorizedAonly if it is in the best interest  of 'the injured 
employee o r  of dependents entitled to benefits and if it does not 
impose undue hardship upon the employer; and (2) the reference to 
particular actuarial  tables is replaced by a reference to more 
modern and appropriate tables and by giving the director the power 
to select other suitable tables upon consultation with the chief 
actuary of the Social Security Administration. 

The American Remarriage Tables  a r e  published in Proceedings 
of the Casualty Actuarial Society, Vol. XM p. 279; Record of the 
American Institute of Actuaries, Vol. XXXVIIIp. 5, and Proceedings 
of the Casualty Actuarial Society, Vol. XXXVI p. 73. 

Appointment of Trustee. Section 97-35 is retained, except for 
changes in language. 

Payment f rom special compensation fund in case  of default. 
Section 97-26.7 permitting payment f rom the special compensation 
fund in case  of default by an uninsured and insolvent employer is 
changed slightly in two respects:  (1) the necessity of an award 
against the defaulting employer is eliminated and payments a r e  
authorized also to dependents entitled to benefits in case  of the 
employee's death; and (2) the duty of reimbursement is conditioned 
upon an order  of the director, for  the purpose of giving the employer 
an opportunity of a formal determination of hisliability. This  la t te r  
change is necessary because of the elimination of the necessity of 
an award a s  pre-requisite of the emergency payment. 

Status of right to compensation and of compensation payments 
~ece iveQ,  Sections 97-36 and 97-37 paragraph 1 are combined. The 

" t e rm preference" is replaced by the t e rm "status a s  a lien" in 
order  to cover all possible f o r m s  of such privileged s ta tus  and to 
avoid confusion with a t e rm used in bankruptcy. Section 97-37 para- 
graphs 2 and 3 a r e  t ransferred to the part  dealing with contested 
claims. 

Administrative and Procedural Aspects 

Rearrangement and Streamlining of Provisions Governing Ad- 
ministrative and Adjudicatory Functions 

The provisions governing the ro le  of the various agencies in 
the administration of the law have been rearrangedand streamlined 
for the purpose of clari ty and logical sequence. Since the bulk of 



the compensation cases  is of the uncontested type, it seemed appro- 
priate to divide the current par t  I11 into two major divisions of 
which the f i r s t  deals with the general  organizational aspects, the 
powers and functions of the agencies, and the supervision of un- 
contested cases  while the second deals with the procedure in con- 
tested claims. In view of the overall  structure of the statute the 
present part  IV was included a s  a division C into the new part  111. 

Abolition of the "agreement system". Workmen's compensation 
statutes, when grouped according to the methodof handling compen- 
sation cases,  a r e  divided into three  c lasses  according to the system 
followed. These systems a r e  called "hearing system", "agreement 
system" and "prompt payment system". Under the hearing system 
every case  is set  for  hearing, which represents  a time-consuming 
and cumbersome approach, although it prevents underpayments. 
Under the agreement system the compensation liability in every 
case must be embodied in an agreement between the par t ies  o r  an 
award. Under the prompt payment system, the employer o r  c a r r i e r  
makes the prescribed payments and reports  them to the supervising 
agency; formal intervention is needed only in contested cases. The 
Hawaii law has  gradually drifted f rom the agreement system to the 
prompt payment system. The recodification represents  the culmina- 
tion of this  development. "Agreements" a r e  no longer considered 
a regular method of determining compensation liability. Agreements 
and compromises a r e  envisaged only a s  a method of terminating 
controversies. They a r e  valid only if conforming to the statutory 
standards and i f  approved by and incorporated in a decision by the 
director, appellate board o r  court. In such case it is the decision 
terminating the controversy which is enforceable. Accordingly, the 
current section 97-59 (recodified a s  section 97-45) is transformed 
into the basic provision governing procedure in contested claims 
before the tribunal of original jurisdiction, while section 97-58 
(recodified a s  section 97-37) is reduced to a pr imari ly  negative 
prescription, and current section 97-67(c) is eliminated. 

Other changes. All other changes a r e  chiefly of a formal  char- 
acter, intended t o  eliminate inconsistencies and oversights in 
former amendments. 

Thus the current section 97-64 (recodified a s  section 97-32) is 
transformed into the key section regulating the adjudicatory juris- 
diction of the director and al l  other sections dealing with the 
determination of controversies a r e  made subordinate thereto. The 
inconsistency between current section 97-67 (which permi ts  the 
director to grant a stay o r  supersedes) and- current section 97-64 
(which does not) is resolved in the former  sense, in view of the fact 
that the omission in section 97-64 was only due to an e r r o r  made 
in 1939. 



The "assistant to the director" is now styled administrator 
of the division of workmen's compensation, to conform with the 
general  trend of departmental reorganization in the State. 

All other changes a r e  minor and self-explanatory. 

P a n s  V, VI and VII. Par t s  V, VI and VII a r e  left intact. Changes 
" mad; concern only mat te rs  of style and arrangement. Since com- 

pensation" includes medical expenses, the spec ia l  reference to 
medical expenses in part  VI is suppressed. 



APPENDIX A 

CHAPTER 97 
WORKMEN 'S COMPENSATION LAW 
PART I .  GENERAL PROVISIONS 

Sec. 97-1. Definitions. In this chapter, unless the 
context otherwise requires: 

"Appellate board" means the labor and industrial rela- 
tions appeal board or one of the industrial accident boards 
prov~ded for in chapter 88. 

"Compensation" means all benefits accorded by this 
chapter to an employee or his dependents on account of a work 
injury as defined in this section; it includes medical and 
rehabilitation benefits, income and indemnity benefits in 
cases of disability or death, and the allowance for funeral 
and burial expenses. 

"Covered employment'' means employment of an employee as 
defined in this section or of a person for whom the employer 
has provided voluntary coverage pursuant to section 97-4. 

"Director" means the director of labor and industrial 
relations. 

"Disability" means loss or impairment of a physical or 
mental function. 

"Division" means the division of workmen's compensation 
in the department of labor and industrial relations. 

"Employee" means any individual in the employment of 
another person except where such employment is solely for 
personal, family or household purposes. 

Where an employee is loaned or hired out to another person 
for the purpose of furthering such other person's trade, 
business, occupation, or profession, the employee shall, be- 
ginning with the time when the control of the employee is 
transferred to such other person and continuing until such 
control is returned to the original employer, be deemed to be 
the employee of such other person regardless of whether he is 
paid directly by such other person or by the original employer. 
The employee shall be deemed to remain in the sole employment 
of the original employer if the insurer of the original 
employer receives premiums based on the employee's wages. 

Where by reason of there being an independent contractor, 
or for any other reason, the owner or lessee of premises, or 
other person who is virtually the proprietor or operator of 
the business there carried on is not the direct employer of 
persons there employed such persons shall nevertheless be 
deemed his employees within the meaning of this Act, unless 
the direct employer has provided insurance for the payment of 
compensation to them. 



"Employee in comparable employment" means a person, other 
than the injured employee, who is employed in the same grade 
in the same type of work by the same employer or, if there is 
no person so employed, a person, who is employed in the same 
grade in the same type of work by another employer in the same 
district. 

"Employer" means any person having one or more.persons in 
his employment. It includes the legal representative of a 
deceased employer and the state, any county or political sub- 
division of the State, and any other public entity within the 
State. 

The insurer of an employer is subject to such employer's 
liabilities and entitled to his rights and remedies under this 
Act as far as applicable. 

"Employment" means any service performed by an individual 
for another person under any contract of hire or apprentice- 
ship, express or implied, oral or written, whether lawfully or 
unlawfully entered into. It includes service of public offi- 
cials, whether elected or under any appointment or contract of 
hire express or implied. 

"Insurer of an employer" means any stock, mutual, recip- 
rocal or other insurer authorized to transact the business of 
workmen's compensation insurance or guarantee insurance within 
the State from whom an employer has obtained such insurance. 

"Person" means any individual and any body of individuals, 
corporate or unincorporated, partnership or firm. 

"Personal injury'' includes death resulting therefrom. 

"Total disability" means disability of such an extent 
that the disabled employee has no reasonable prospect of 
finding regular employment of any kind in the normal labor 
market. 

"Trade, business, occupation, or profession" means all 
commercial, occupational, or professional activities, whether 
conducted for pecuniary gain or not. It includes all activi- 
ties of non-profit organizations conducted in pursuit of their 
purposes. 

"Wages" means all remuneration for services constituting 
employment. It includes the market value of board, lodging,. 
fuel and other advantages having a cash value which the em- 
ployer has paid as a part of the employee's remuneration and 
gratuities received in the course of employment from others 
than the employer to the extent that they are customary and 
expected in that type of employment or accounted for by the 
employee to the employer. 

"Work injuryu means a personal injury suffered under the 
conditions specified in section 97-3. 

Sec. 97-2. Definitions relatinq to family relationships. 
"Child" includes a posthumous child, adopted child, stepchild, 



and illegitimate child acknowledged prior to the personal 
injury. 

"Brother" or "sister' includes a half brother or half 
sister, a stepbrother or stepsister, and a brother or sister 
by adoption. 

"Grandchild" includes a child of an adopted child and a 
child of a stepchild, but does not include a stepchild of a 
child. 

"Parent" includes a stepparent or a parent by adoption. 

"Grandparentv includes a parent of a parent by adoption, 
but does not include a parent of a stepparent, a stepparent 
of a parent or a stepparent of a stepparent. 

Sec. 97-3. Injuries covered. If an employee suffers 
personal injury either by accident arising out of and in the 
course of the employment or by disease proximately caused by, 
or resulting from the nature of, the employment his employer 
or the special compensation fund shall pay compensation to 
the employee or his dependents as hereinafter provided. 

Accident arising out of and in the course of the employ- 
ment includes the wilful act of a third person directed 
against an employee because of his employment. 

No compensation shall be allowed for an injury which an 
employee has caused by his wilful intention to injure himself 
or another or by his intoxication. 

Sec. 97-4. Voluntary coveraqe. Any employer who has 
individuals in his emwlovment who are not emwlovees as defined - .  - .  
in section 97-1 may elect to provide coverage for them under 
this chapter. During the period for which such election is 
effective the employer and the individual in his employment 
covered thereby shall be deemed to be employees and be subject 
in all respects to the provisions of this chapter. 

Election by any employertoprovide coverage under this 
chapter shall be made by securing compensation to the individ- 
uals in his employment affected thereby in the manner provided 
in section 97-58 and giving the notice prescribed by 
section 97-59. 

Every employer who elects to provide coverage under the 
terms of this section shall be bound by such election until 
January 1 of the next succeeding year and for terms of one 
year thereafter. Any such employer may elect to discontinue 
such coverage for personal injuries occurring after the ex- 
piration of any such calendar year by filing notice of such 
election with the director at least sixty days prior to the 
expiration of any such calendar year and at the same time 
posting notices to that effect conspicuously in such places 
of work that they can reasonably be expected to come to the 
attention of all individuals affected thereby. 

Sec. 97-5. Exclusiveness of riqht to compensation. The 



rights and remedies herein granted to an employee or his de- 
pendents on account of a work injury suffered by him shall 
exclude all other liability of the employer to the employee, 
his legal representative, spouse, dependents, next of kin or 
any one else entitled to recover damages from such employer, 
at common law or otherwise, on account of the injury. 

sec. 97-6. Territorial applicability. The provisions of 
this chapter shall be applicable to all work injuries sus- 
tained by employees within the territorial boundaries of the 
state. 

If an employee who has been hired in the State suffers 
work injury, he shall be entitled to compensation under the 
provisions of this chapter even though such injury was sus- 
tained without the State. Such right to compensation shall 
exclude all other liability of the employer for damages as 
provided in section 97-5. All contracts of hire of employees 
made within the State shall be deemed to include an agreement 
to that effect. 

Sec. 97-7. Interstate and foreiqn commerce and maritime 
employment. To the extent permissible under the constitution 
and the laws of the United States, the provisions of this 
chapter shall apply to employees and employers engaged in 
interstate and foreign commerce and to employees in maritime 
employment and their employers not otherwise provided for by 
the laws of the United states. 

sec. 97-8. Liability of third person. When a work in- 
jury for which compensation is payable under this chapter has 
been sustained under circumstances creating in some person 
other than the employer or another employee of such employer 
acting in the course of his employment a legal liability to 
pay damages on account thereof, the injured employee or his 
dependents (hereinafter referred to collectively as the em- 
ployee) may claim compensation under this chapter and recover 
damages from such third person. 

If the employee commences an action against such third 
person he shall without delay give the employer written notice 
of the action and the name and location of the court in which 
the action is brought by personal service or registered mail. 
The employer may, at any time before trial on the facts, join 
as party plaintiff. 

If within nine months after the date of the personal in- 
jury the employee has not commenced an action against such 
third person, the employer, having paid or being liable for 
compensation under this chapter, shall be subrogated to the 
rights of the injured employee. Except as limited by chapter 
241, the employee may at any time commence an action or join 
in any action commenced by the employer against such third 
person. 

No release or settlement of any claim or action under 
this section is valid without the written consent of both 
employer and employee. The entire amount of such settlement 
is subject to the employer's right of reimbursement for his 



compensation payments under this chapter and his expenses and 
costs of action. 

If the employer has not joined in the action, the court 
on his application shall allow, as a first lien against the 
entire amount of any judgment for damages recovered by the 
employee, the amount of the employer's compensation payments 
under this chapter. After reimbursement for his compensation 
payments the employer shall be relieved from the obligation 
to make further compensation payments to the employee under 
this chapter up to the entire amount of the balance of the 
judgment, if satisfied, without any deduction. 

The amount of compensation paid by the employer or the 
amount of compensation to which the injured employee is en- 
titled shall not be admissible in evidence in any action 
brought to recover damages. 

Another employee of the same employer shall not be 
relieved of his liability as a third party, if the personal 
injury is caused by his wilful and wanton misconduct. 

Sec. 97-9. Contractinq out forbidden. No contract, rule, 
regulation or device whatsoever shall operate to relieve the 
employer in whole or in part from any liability created by 
this chapter. 

PART 11. COMPENSATION 

A. Medical and Rehabilitation Benefits 

Sec. 97-10. Medical services and supplies. Immediately 
after a work iniurv sustained bv an em~lovee and so lons as 
reasonably needgd ;he employer shall firnlsh to the empioyee 
all medical, surgical, and hospital services and supplies as 
the nature of the injury requires. 

Whenever medical care is needed, the injured employee 
may select any physician or surgeon who is practicing on the 
island where the injury was incurred to render such care. If 
the services of a specialist are indicated, the employee may 
select any such physician or surgeon practicing in the State. 
The director may authorize the selection of a specialist 
practicing outside the State where no comparable medical at- 
tendance within the State is available. Upon procuring the 
services of such physician or surgeon, the injured employee 
shall give proper notice of his selection to the employer 
within a reasonable time after the beginning of the treatment. 
If for any reason during the period when medical care is 
needed, the employee wishes to change to another physician or 
surgeon, he may do so in accordance with rules prescribed by 
the director. If the employee is unable to select a physician 
or surgeon and the emergency nature of the injury requires 
immediate medical attendance, or if he does not desire to 
select a physician or surgeon and so advises the employer, 
the employer shall select the physician or surgeon. Such 
selection, however, shall not deprive the employee of his 



r i g h t  of subsequently select ing a physician or  surgeon for  
continuance of needed medical care.  

The l i a b i l i t y  of the  employer for medical, surg ica l ,  and 
hospi ta l  services  and supplies required sha l l  be l imited t o  
such charges as  preva i l  i n  the cornunity i n  which the physi- 
c ian o r  surgeon selected has h i s  o f f i ce  fo r  s imilar  treatment 
of injured persons of a l i k e  standard of l i v ing ,  when the 
treatment i s  paid for  by the pa t ien t .  The d i rec tor  sha l l  from 
time t o  time make determinations of such charges and s h a l l  
promulgate fee schedules based upon such determinations. The 
l i a b i l i t y  of the  employer may exceed the amounts s e t  fo r th  i n  
such fee  schedule only under conditions prescribed by the 
director .  

I f  it appears t o  the  d i rec tor  t h a t  the  injured employee 
has wi l fu l ly  refused t o  accept the  services of a competent 
physician or  surgeon selected a s  provided i n  t h i s  section,  or  
has wi l fu l ly  obstructed such physician or  surgeon or  medical, 
surgical  or  hosp i ta l  services or  supplies,  t he  d i rec tor  may 
i n  h i s  d i sc re t ion  consider such re fusa l  or  obstruction on the 
p a r t  of the injured employee t o  be a waiver by him i n  whole 
o r  i n  p a r t  of h i s  r i g h t  t o  medical, surgical  and hospi ta l  
services and suppl ies ,  and may i n  h i s  d i sc re t ion  suspend the 
weekly benef i t  payments, i f  any, t o  which such employee i s  
e n t i t l e d  so long a s  such re fusa l  or  obstruction continues. 

Sec. 97-11. A r t i f i c i a l  member and other a ids .  Where an 
injury r e s u l t s  i n  t h e  amputation of an arm, hand, leg or foot ,  
or  t he  enucleation of an eye, or the loss  of natural  or a r t i -  
f i c i a l  t ee th ,  or  the  l o s s  of vision which may be p a r t i a l l y  or  
wholly corrected by the use of lenses,  t he  employer s h a l l  
furnish an a r t i f i c i a l  member t o  take the place of each member 
l o s t  and, i n  t he  case of cor rec t ib le  loss  of vis ion,  a s e t  of 
su i tab le  glasses.  Where it i s  c e r t i f i e d  t o  be necessary by a 
licensed physician or  surgeon chosen by agreement of t he  em- 
ployer and the employee, the employer sha l l  furnish such other 
a ids ,  appliances or  apparatus as  are required t o  cure or  
re l ieve  the e f f ec t s  of the  injury.  When a l icensed physician 
or  surgeon, chosen a s  above, c e r t i f i e s  t h a t  it is  necessitated 
by ordinary wear, the  employer sha l l  repair  or  replace such 
a r t i f i c i a l  members, a ids  or  appliances. 

Where an employee suf fe rs  the loss  of or  damage t o  any 
a r t i f i c i a l  member, a id  or  appliance by accident a r i s ing  out 
of and i n  the  course of h i s  employment, the employer s h a l l  
repa i r  or  replace such member, a id  or appliance, whether o r  
not the same was furnished i n i t i a l l y  by the employer. 

The l i a b i l i t y  of the  employer for  a r t i f i c i a l  members, 
a ids ,  apparatus or supplies as  is imposed by t h i s  sect ion s h a l l  
be l imited t o  such charges as.prevai1 i n  the  same community 
for  s imilar  equipment of a person of a l i k e  standard of l iv ing  
when the  equipment i s  paid for  by t h a t  person. 

Sec. 97-12. Services of at tendant.  When the d i rec tor  
finds t h a t  the  service  of an attendant for  the injured employee 
i s  constantly necessary he may award a sum of not more than 
$150 a month, as the  d i rec tor  may deem necessary, for  the  pro- 



curement of such service. Such payments shall be made from 
the special compensation fund upon order of the director. 

Sec. 97-13. Rehabilitation. (a) The medical services, 
supplies and aids to which an employee suffering a work in- 
jury is entitled shall include such services, supplies and 
aids as are reasonably needed for his greatest possible medi- 
cal rehabilitation. The director, on competent medical advice, 
may determine the need for or sufficiency of medical rehabili- 
tation services furnished or to be furnished to the employee 
and may order any needed change of physician, hospital or 
rehabilitation facility. 

(b) The director may make expenditures from the special 
compensation fund for the retraining and rehabilitation of 
permanently disabled persons under this chapter. Expense of 
evaluation, instruction, necessary transportation, and main- 
tenance du;ing the of retraining -&d rehabilitation 
may be paid in whole or in part under this section, but no 
more than $1,000 shall be paid to or on behalf of any one 
disabled person. 

B. Income and Indemnity Benefits 

I. FOR DISABILITY 

Sec. 97-14. Total. (a) Permanent total 
disability. Where a work injury causes permanent total dis- 
ability the employer shall pay the injured employee a weekly 
benefit equal to sixty-six and two-thirds percent of his 
average weekly wages, but no more than $75 nor less than $18 
a week. 

In the case of the following injuries, the disability 
caused thereby shall be deemed permanent and total: 

(1) The permanent and total loss of sight in both eyes; 

(2) The loss of both feet at or above the ankle; 

(3) The loss of both hands at or above the wrist; 

(4) The loss of one hand and one foot; 

(5) An injury to the spine resulting in permanent and 
complete paralysis of both legs or both arms or one leg and 
one arm; 

(6) An injury to the skull resulting in incurable 
imbecility or insanity. 

In all other cases the permanency and totality of the 
disability shall be determined on the facts. No adjudicatfon 
of permanent total disability shall be made until after two 
weeks from the date of the injury. 

After the employer has paid the maximum amount of weekly 
benefit payments specified in subsection (a), the disabled 



employee s h a l l  r ece ive  f u r t h e r  compensation a t  t h e  same r a t e  
from t h e  s p e c i a l  compensation fund. 

(b) Temporary t o t a l  d i s a b i l i t y .  Where a  work i n j u r y  
causes t o t a l  d i s a b i l i t y  not  determined t o  b e  permanent i n  
cha rac te r ,  t h e  employer, f o r  t h e  dura t ion  of such d i s a b i l i t y  
b u t ,  except a s  otherwise provided, no t  inc luding t h e  f i r s t  two 
days thereof s h a l l  pay t h e  i n j u r e d  employee a  weekly b e n e f i t  
a t  t h e  r a t e  of s ix ty - s ix  and two-thirds pe r  c e n t  of h i s  average 
weekly wages, b u t  not  more than $75 nor l e s s  than $18 a  week, 
o r ,  i f  h i s  average weekly wages a r e  l e s s  than $18 a  week, a t  
t h e  r a t e  of one hundred pe r  cent  of h i s  average weekly wages. 
I n  case t h e  t o t a l  d i s a b i l i t y  exceeds seven days,  t h e  compensa- 
t i o n  s h a l l  b e  allowed from t h e  d a t e  of such d i s a b i l i t y .  

(c) Maximum b e n e f i t s  chargeable t o  employer. The 
aggregate l i a b i l i t y  of t h e  employer f o r  weekly b e n e f i t  pay- 
ments under both  preceding subsect ions  s h a l l  not  exceed t h e  
sum of $25,000. 

Sec. 97-15. P a r t i a l  d i s a b i l i t y .  ( a )  Permanent p a r t i a l  
d i s a b i l i t y .  Where a  work i n j u r y  causes permanent p a r t i a l  
d i s a b i l i t y  t h e  employer s h a l l  pay t h e  i n j u r e d  worker a  weekly 
b e n e f i t  a t  t h e  r a t e  of s ix ty - s ix  and two-thirds pe r  cent  of 
h i s  average weekly wages, b u t  no t  more than $112.50 nor l e s s  
than $18 a  week, f o r  t h e  per iod  named i n  t h e  schedule a s  
follows: 

Thumb. For t h e  l o s s  of thumb, seventy-five weeks; 

F i r s t  f i n g e r .  For t h e  l o s s  of a  f i r s t  f i n g e r ,  commonly 
c a l l e d  index f i n g e r ,  fo r ty - s ix  weeks; 

Second f inger .  For the  l o s s  of a  second f i n g e r ,  commonly 
c a l l e d  t h e  middle f i n g e r ,  t h i r t y  weeks; 

Third f i n g e r .  For t h e  l o s s  of a  t h i r d  f i n g e r ,  commonly 
c a l l e d  t h e  r i n g  f i n g e r ,  twenty-five weeks; 

Fourth f inger .  For the  l o s s  of  a  four th  f i n g e r ,  commonly 
c a l l e d  t h e  l i t t l e  f i n g e r ,  f i f t e e n  weeks; 

Phalanx of thumb o r  f i n g e r .  Loss of t h e  f i r s t  phalanx 
of t h e  thumb s h a l l  be equal  t o  t h e  l o s s  of three-four ths  of 
t h e  thumb, and compensation s h a l l  be three-four ths  of t h e  
amount above s p e c i f i e d  f o r  t h e  l o s s  of t h e  thumb. The l o s s  of 
t h e  f i r s t  phalanx of any f i n g e r  s h a l l  b e  equal t o  t h e  l o s s  of 
one-half of the  f i n g e r ,  and compensation s h a l l  be one-half of 
t h e  amount above s p e c i f i e d  f o r  l o s s  of t h e  f inger .  The l o s s  
of more than one phalanx of t h e  thumb o r  of any f i n g e r  s h a l l  
b e  considered a s  l o s s  of t h e  e n t i r e  thumb o r  f i n g e r ;  

Great toe .  For t h e  l o s s  of a  g r e a t  t o e ,  t h i r t y - e i g h t  
weeks ; 

Other t o e s .  For t h e  l o s s  of  one of t h e  t o e s  o the r  than  
t h e  g r e a t  t o e ,  s i x t e e n  weeks; 

Phalanx of toe .  Loss of t h e  f i r s t  phalanx of any t o e  



shall be equal to the loss of one-half of the toe; and the 
compensation shall be one-half of the amount specified for 
the loss of the toe. The loss of more than one phalanx of 
any toe shall be considered as the loss of the entire toe; 

Hand. For the loss of a hand, two hundred and forty-four 
weeks ; 

Arm. For the loss of an arm, three hundred and twelve 
weeks ; 

Foot. For the loss of a foot, two hundred and five 
weeks ; 

Leg. For the loss of a leg, two hundred and eighty-eight 
weeks ; 

Eye. For the loss of an eye by enucleation, one hundred 
and sixty weeks. For loss of vision in an eye, one hundred 
and forty weeks. Loss of binocular vision or of eighty per 
cent of the vision of an eye shall be considered loss of 
vision of the eye. 

Ear. For the permanent and complete loss of hearing in 
both ears, two hundred weeks. For the permanent and complete 
loss of hearing in one ear, fifty-two weeks. For the loss of 
both ears, eighty weeks. For the loss of one ear, forty weeks. 

Loss of use. Permanent loss of the use of a hand, arm, 
foot, leg, thumb, finger, toe or phalanx shall be equal to and 
compensated as the loss of a hand, arm, foot, leg, thumb, 
finger, toe or phalanx. 

Partial loss or loss of use of member named in schedule. 
Where a work injury causes permanent partial disability 
resulting from partial loss or partial loss of use of a member 
named in this schedule and where such disability is not other- 
wise compensated in this schedule, compensation shall be paid 
for a period whieh stands in the same proportion to the period 
specified for the total loss or loss of use of such member as 
the partial loss or loss of use of that member stands to the 
total loss or loss of use thereof. 

More than one finger or toe of same hand or foot. In 
cases of permanent partial disability resulting from simul- 
taneous injury to the thumb and one or more fingers of one 
hand, or to two or more fingers of one hand, or to the great 
toe and one or more toes other than the great toe of one foot, 
or to two or more toes other than the great toe of one foot, 
the disability may be rated as a partial loss or loss of use 
of the hand or the foot and the period of benefit payments 
shall be measured accordingly. In no case shall the compensa- 
tion for loss or loss of use of more than one finger or toe of 
the same hand or foot exceed the amount provided in this 
schedule for the loss of a hand or foot. 

Amputation. Amputation between the elbow and the wrist 
shall be rated as the equivalent of the loss of a hand. 
Amputation between the knee and the ankle shall be rated as 



t h e  equivalent  of t h e  l o s s  of a foo t .  Amputation a t  o r  above 
t h e  elbow s h a l l  be r a t e d  a s  t h e  l o s s  of  an arm. Amputation 
a t  o r  above the  knee s h a l l  be r a t e d  a s  t h e  l o s s  of a leg .  

Disfigurement. I n  cases  of personal  i n j u r y  r e s u l t i n g  i n  
s u b s t a n t i a l  disf igurement the  d i r e c t o r  may, i n  h i s  d i s c r e t i o n ,  
award such compensation a s  he deems proper and e q u i t a b l e  i n  
view of such disf igurement b u t  no t  t o  exceed $7,000. D i s -  
figurement i s  s e p a r a t e  from o the r  permanent p a r t i a l  d i s a b i l i t y  
and inc ludes  s c a r r i n g  and o the r  d i s f i g u r i n g  consequences 
caused by medical,  s u r g i c a l  and h o s p i t a l  t rea tment  of t h e  
employee. 

Other cases .  I n  a l l  o the r  cases  of permanent p a r t i a l  
d i s a b i l i t y  r e s u l t i n g  from the  l o s s  o r  l o s s  of use of a p a r t  of 
t h e  body o r  from t h e  impairment of any phys ica l  funct ion ,  
weekly b e n e f i t s  s h a l l  be paid a t  t h e  r a t e  and sub jec t  t o  t h e  
l i m i t a t i o n s  s p e c i f i e d  i n  t h i s  subsect ion  f o r  a per iod  which 
bea r s  t h e  same r e l a t i o n  t o  a per iod  named i n  t h e  schedule a s  
t h e  d i s a b i l i t y  sus ta ined  bears  t o  a comparable d i s a b i l i t y  
named i n  t h e  schedule. I n  cases  i n  which t h e  permanent par-  
t i a l  d i s a b i l i t y  must be r a t e d  a s  a percentage of t o t a l  d i s -  
a b i l i t y  t h e  dura t ion  of t h e  weekly compensation s h a l l  be a 
corresponding p o r t i o n  of 420 weeks. 

Unconditional na tu re  and time of commencement of payment. 
Compensation f o r  permanent p a r t i a l  d i s a b i l i t y  s h a l l  be pa id  
r ega rd less  of t h e  earnings  of the  d isabled  employee subsequent 
t o  the  in ju ry .  Payments s h a l l  not  commence u n t i l  a f t e r  termi-  
na t ion  of any temporary t o t a l  d i s a b i l i t y  t h a t  may be caused 
by t h e  i n j u r y .  

(b)  Temporary p a r t i a l  d i s a b i l i t y .  Where a work i n j u r y  
causes p a r t i a l  d i s a b i l i t y ,  not  determined t o  b e  permanent, 
which diminishes t h e  employee's capac i ty  f o r  work, t h e  
employer, beginning with the f i r s t  day of such d i s a b i l i t y  and 
during the  continuance t h e r e o f ,  s h a l l  pay t h e  in ju red  employee 
weekly b e n e f i t s  equal  t o  s i x t y - s i x  and two-thirds pe r  c e n t  of 
t h e  d i f fe rence  between h i s  average weekly wages be fo re  t h e  
i n j u r y  and t h e  weekly wages he i s  capable of earning the re -  
a f t e r ,  but  not more than $50 a week. 

(c)  Provisions common t o  permanent and temporary p a r t i a l  
d i s a b i l i t y ;  maximum b e n e f i t s .  No determination of p a r t i a l  
d i s a b i l i t y  s h a l l  be made u n t i l  two weeks from t h e  d a t e  of t h e  
i n j u r y .  The aggregate l i a b i l i t y  of an employer f o r  b e n e f i t s  
under t h i s  s e c t i o n  and s e c t i o n  97-14(b) s h a l l  not  exceed 
$25,000 except t h a t  i n  cases where t h e  a p p l i c a t i o n  of subsec- 
t i o n  (a )  of t h i s  s e c t i o n  by i t s e l f  produces a higher amount of 
compensation t h a t  amount s h a l l  c o n s t i t u t e  h i s  t o t a l  l i a b i l i t y  
f o r  weekly b e n e f i t s  under these  s e c t i o n s .  

Sec. 97-16. Subsequent i n j u r i e s  which would inc rease  
d i s a b i l i t y .  I f  an employee rece ives  an i n j u r y  which of i t s e l f  
would cause a permanent u a r t i a l  d i s a b i l i t y  b u t  which. combined 
with a previous d i s a b i l i t y ,  r e s u l t s  i n  a g r e a t e r  permanent 
p a r t i a l  d i s a b i l i t y  o r  i n  permanent t o t a l  d i s a b i l i t y ,  t h e  em- 
p loyer  s h a l l  pay compensation only fo r  such d i s a b i l i t y  a s  
would have been caused by t h e  i n j u r y  without  t h e  previous 



disability. The employee shall be entitled to full compensa- 
tion for his actual permanent partial or total disability, 
and, after receipt of the compensation payable by the employer, 
weekly payments of the balance of the compensation to which 
the employee is entitled shall be made out of the special 
compensation fund by orders of the director drawn on the 
treasurer of the State. 

Sec. 97-17. Minors. In cases of permanent partial dis- 
ability of minots, the weekly benefit payments shall not in 
any event be less than $18. 

Sec. 97-18. Payment after death. Where an employee is 
entitled to weekly benefits for permanent total or permanent 
partial disability and dies from any cause other than the com- 
pensable work injury, payment of any unpaid balance of such 
benefits to the extent that the employer is liable therefor 
shall be made weekly to his dependents specified in section 
97-20, as follows: 

(a) To a dependent widow or widower, for the use of the 
widow or widower and the dependent children, if any. The 
director may from time to time apportion such compensation 
among the widow or widower and any dependent children. 

(b) If there be no dependent widow or widower, but one 
or more dependent children, then to such child or children to 
be divided equally among them if more than one. 

(c) If there be no dependent widow, widower, or child, 
but there be a dependent parent, then to such parent, or if 
both parents be dependent, to both of them, to be divided 
equally between them; or if there be no such parents, but a 
dependent grandparent, then to such grandparent, or if more 
than one, then to all of them to be divided equally among 
them. 

(d) If there be no dependent widow, widower, child, 
parent, or grandparent, but there be a dependent grandchild, 
brother, or sister, then to such dependent, or if more than 
one, then to all of them to be divided equally among them. 

(e) If there be no such dependents, the unpaid balance 
of the compensation shall be paid in a lump sum into the 
special compensation fund; if such amount exceeds $2,000, only 
$2,000 shall be so paid. 

11. FOR DEATH 

sec. 97-19. Entitlement to and rate of compensation. 
(a) Funeral and burial allowance. Where a work injury causes 
death, the employer shall pay funeral and burial expenses not 
to exceed $1,000 to the mortician selected by the family or 
next of kin of the deceased or in the absence of such family or 
next of kin, by the employer. 

(b) Weekly benefits for dependents. In addition, the 
employer shall pay weekly benefits to the deceased's depend- 
ents at the percentages of the deceased's average weekly wages 



s p e c i f i e d  below, taking i n t o  account no t  more than $112.50 and 
n o t  l e s s  than $30 pe r  week: 

To t h e  dependent widow or  widower, i f  t h e r e  b e  no depend- 
e n t  ch i ld ren ,  f i f t y  per  c e n t .  

To t h e  dependent widow o r  widower, i f  t h e r e  b e  one o r  
more dependent c h i l d r e n  of t h e  deceased, s ix ty - s ix  and two- 
t h i r d s  per  cen t .  The compensation t o  t h e  widow o r  widower 
s h a l l  be f o r  the  use and b e n e f i t  of t h e  widow o r  widower and 
of t h e  dependent ch i ld ren ,  and the  d i r e c t o r  may from time t o  
t ime apport ion t h e  compensation between them i n  such way a s  
he deems b e s t .  

I f  t h e r e  b e  no dependent widow or  widower, b u t  a dependent 
c h i l d ,  then t o  such c h i l d  f o r t y  per  c e n t ,  and i f  t h e r e  be more 
t b a n  one dependent c h i l d ,  then  t o  such ch i ld ren  i n  equal  p a r t s  
s ix ty - s ix  and two-thirds p e r  cen t .  

I f  the re  be no dependent widow, widower o r  c h i l d ,  but  
t h e r e  be a dependent p a r e n t ,  then t o  t h e  p a r e n t ,  i f  wholly 
dependent f i f t y  pe r  c e n t ,  o r  i f  p a r t i a l l y  dependent twenty- 
f i v e  per  cen t ;  i f  both  pa ren t s  be dependent, then one-half of 
t h e  foregoing compensation t o  each of them; i f  t h e r e  be no 
dependent p a r e n t ,  b u t  one o r  more dependent grandparent ,  then  
t o  each of them t h e  same compensation a s  t o  a parent .  

I f  t h e r e  b e  no dependent widow, widower, c h i l d ,  pa ren t  
o r  grandparent ,  b u t  t h e r e  be a dependent grandchi ld ,  b ro the r  
o r  s i s t e r ,  o r  two o r  more of them, then t o  such dependents 
t h i r t y - f i v e  pe r  c e n t  f o r  one dependent, increased by f i f t e e n  
pe r  c e n t  f o r  each a d d i t i o n a l  dependent, t o  be divided equa l ly  
among such dependents i f  more than one. 

( c )  Maximum weekly amounts. The sum of a l l  weekly 
b e n e f i t s  payable t o  the  dependents of t h e  deceased employee 
s h a l l  not  exceed s ix ty - s ix  and two-thirds per  cen t  of h i s  
average weekly wag,es, computed by observing t h e  l i m i t s  speci-  
f i e d  i n  subsect ion  ( b ) .  I f  necessary,  t h e  ind iv idua l  b e n e f i t s  
s h a l l  be p ropor t iona l ly  reduced. 

(d) L i a b i l i t y  t o  s p e c i a l  compensation fund i n  the  ab- 
sence of dependents. I f  t h e r e  be no dependents who a r e  
e n t i t l e d  t o  b e n e f i t s  under t h i s  sec t ion  t h e  employer s h a l l  pay 
t h e  sum of $2,000 f o r  any one death  i n t o  t h e  s p e c i a l  compensa- 
t i o n  fund, pursuant  t o  an order  made by t h e  d i r e c t o r .  The 
employer, pursuant t o  an order  made by t h e  d i r e c t o r ,  s h a l l  pay 
any remaining balance i n t o  the  s p e c i a l  compensation fund, i f  
t h e  weekly b e n e f i t s  t o  which dependents a r e  e n t i t l e d  terminate 
without  t o t a l l i n g  t h e  sum of $2,000. 

Sec. 97-20. Dependents. ( a )  The following persons ,  and 
no o the r s  s h a l l  be deemed dependent and e n t i t l e d  t o  income and 
indemnity b e n e f i t s  under t h i s  chapter :  

A c h i l d  who is (1) unmarried and e i t h e r  under e ighteen 
years  o r  incapable of se l f - suppor t ,  regardless  of whether o r  
no t  a c t u a l l y  dependent upon deceased o r  (2) married and under 
e ighteen years ,  i f  a c t u a l l y  dependent upon deceased;  



The widow, if either living with the deceased at the time 
of the injury or actually dependent upon him; 

The widower, if incapable of self-support and actually 
dependent upon deceased; 

A parent or grandparent, if actually dependent upon the 
deceased ; 

A grandchild, brother or sister, if (1) under eighteen 
years or incapable of self-support and (2) actually and wholly 
dependent upon the deceased. 

(b) A person shall be deemed to be actually dependent 
upon deceased, if he or she contributed all or a substantial 
portion of the living expenses of such person at the time of 
the injury. 

(c) Alien dependents not residing in the United states 
at the time of the injury or leaving the United States subse- 
quently shall be limited to the hependent widow and children 
of the deceased or, in the absence of such widow or child, to 
his dependent parent or parents. The aggregate amount of 
weekly benefit payments to alien dependents not residing in 
the United States shall not exceed $10,000 for any one death 
and such dependents shall maintain annual proof of such 
dependency as required by the director. 

Sec. 97-21. Duration of dependents' weekly benefits. 
(a) The weekly benefits to dependents shall continue: 

To a widow, until death or remarriage, with two years' 
conipensation in one sum upon remarriage. 

To a widower, until termination of his incapability of 
self-support or until remarriage. 

To or for a child, (1) so long as unmarried, until attain- 
ment of the aye of eighteen or until termination of his in- 
capability of self-support, or (2) until marriage; except that 
in the case of a married child under eighteen weekly benefits 
shall continue during the period of actual dependency until 
attainment of the age of eighteen. 

To a parent or grandparent, for the duration, whether 
continuous or not, of such actual dependency, provided that 
the amount of the weekly benefits shall at no time exceed the 
amount payable at the death. 

To or for a grandchild, brother or sister, for the period 
in which he or she remains actually and wholly dependent until 
attainment of the age of eighteen or termination of the in- 
capability of self-support. 

(b) The aggregate weekly benefits payable on account o'f 
any one death shall not exceed $25,000, but this limitation 
shall not apply with respect to benefits to a widow who is 
physically or mentally incapable of self-support and unmarried 
as long as she remains in that condition and to benefits to a 



child except in the case of an unmarried child over eighteen 
incapable of self-support as long as he or she is otherwise 
entitled to such compensation. 

(c) Upon the cessation under this section'of compensation 
to or for any person, the benefits of the remaining dependents 
in the same class for any further period during which they are 
entitled to weekly payments shall be in the amounts which they 
would have received, had they been the only dependents entitled 
to benefits at the time of the employee's death. 

Sec. 97-22.. Effect of erroneous payment; insanity of 
beneficiary. If an employer in good faith pays weekly bene- 
fits to a dewendent who is inferior in riqht to another de~en- 
dent or with-whom another dependent is entitled to share, such 
payment shall discharge the employer, unless and until such 
other dependent notifies the employer of his claim. In case 
the employer is in doubt as to the respective rights of rival 
claimants, he may institute proceedings before the director for 
determination of the proper beneficiary. 

Benefits to a person who is insane shall be paid to his 
guardian. 

111. PROVISIONS COMMON TO BENEFITS FOR DISABILITY AND DEATH 

Sec. 97-23. Computation of average weekly wages. 
Average weekly wages shall be computed in such a manner that 
the re~ultin~~amount represents mist fairly, in the light of 
his employment pattern and the duration of his disability, the 
injured employee's average weekly wages from all covered 
employment at the time of the personal injury. 

1. Where appropriate and feasible such computation shall 
be made on the basis of the injured employee's earnings from 
covered employment during the twelve months preceding his 
personal injury; but if during that period, the employee, be- 
cause of sickness or similar personal circumstances was unable 
to engage in employment for one or more weeks then the number 
of such weeks shall not be included in the computation of the 
average weekly wage. 

2. Where an employee at the time of the injury was 
employed at higher wages than during any other period of the 
preceding twelve months then his average weekly wages shall 
be computed exclusively on the basis of such higher wages. 

3. Where, by reason of the shortness of the time during 
which the employee has been in the employment or the casual 
nature or terms of the employment, it is not feasible to com- 
pute the average weekly wages on the basis of the injured 
employee's own earnings from such employment, regard may be 
had to the average weekly wages which during the twelve months 
preceding the injury was being earned by an employee in com- 
parable employment. 

4. In no case shall the total average weekly wages of any 
employee be computed as a lower amount than the average weekly 
wages earned at the time of the injury by an employee in com- 



parable employment engaged as a full-time employee on an 
annual basis in the type of employment in which the injury 
occurred. 

5. If an employee, while under twenty-five years of age, 
sustains a work injury causing permanent disability or death, 
his average weekly wages shall be computed on the basis of the 
wages which he would have earned in his employment had he been 
twenty-five years of age. 

6. The director is authorized to issue rules for the 
determination of the average weekly wages in particular classes 
of cases, consistent with the principles laid down in the 
first paragraph of this section. 

Sec. 97-24. Credit for voluntary payments and supplies 
in kind. (a) Any payments made by the employer to the in- 
iured emlovee durins his disability or to his dependents 
Ghich by-th; terms of this chapter were not payabie when made, 
may, subject to the approval of the director, be deducted from 
the amount payable as compensation; provided that the deduction 
shall be made by shortening the period during which the compen- 
sation must be paid, or by reducing the total amount for which 
the employer is liable and not the amount of weekly benefits. 

b If the employer continues to furnish to the injured 
employee, during his disability, or to his dependents, during 
their entitlement to weekly benefits, board, lodging, fuel and 
other advantages the value of which has been included in the 
calculation of wages as provided in section 97-1, the furnish- 
ing of such advantages may be considered as payment in kind of 
that portion of the compensation which is based on such 
remuneration in kind; but if at any time during the compensa- 
tion period the employer ceases to furnish such advantages, no 
further deduction of the value of such advantages as payment 
in kind from the compensation shall be permissible. 

Sec. 97-25. Non-weekly periodic payments. The director, 
upon the application of either party, may, in his discretion, 
havinu due reuard for the welfare of the emulovee or his de- - - 
pendents and the convenience of the employer, authorize 
compensation to be paid monthly or quarterly instead of weekly. 

Sec. 97-26. Commutation of periodic payments. Upon 
application of the disabled employee, his dependents or the 
employer, the director may ord& that the pe;iodic benefit 
payments be commuted to one or more lump sum payments equal to 
the present value at the time when the lump sum payments are 
due of the future benefit payments, computed at four per cent 
true discount compounded annually, if he finds that such com- 
mutation is in the best interest of the employee or his de- 
pendents and does not impose undue hardship upon the employer. 

h e  probability of the death of the disabled employee or 
of a dependent entitled to benefits before the expiration of 
the period during which he is entitled to receive such payments 
and the probability of the remarriage of the widow shall be 
determined in accordance with the latest United States Life 
Tables and the American Remarriage Tables, respectively, as 



adjusted and corrected on the basis of the most recent avail- 
able experience, or in accordance with any other appropriate 
actuarial tables selected by the director, upon advice of the 
chief Actuary of the Social Security Administration. The 
probability of the happening of any other contingency affecting 
the amount or duration of the benefit payments shall not be 
considered. 

Payment of suchlump sums shall discharge the employer 
of his liability for the corresponding income and indemnity 
benefits. 

Sec. 97-27. Trustee in case of lump sum payments. 
Whenever for anv reason the director deems it advisable. any 
lump sum which is payable as provided in the preceding section 
shall be   aid to a suitable individual or cor~oration appointed 
by the cikuit judge in whose jurisdiction the work inj;ky 
occurred as trustee to administer or apply the same for the 
benefit of the disabled worker or the dependent entitled 
thereto in the manner determined by the director. The receipt 
of the trustee for the amount so paid shall discharge the 
employer of his liability. 

Sec. 97-28. Payment from the special compensation fund 
in case of default. Where an injured employee or his depend- 
ents fail to receive prompt and proper compensation and this 
default is caused by the insolvency of an employer who has 
not secured compensation to his employees, the director, to 
the extent he deems it appropriate upon due consideration of 
the current commitments payable from the special compensation 
fund, may pay compensation fromthe fund to such employee or 
dependent. The disbursements in any one case shall not exceed 
$1,000. 

The employer, upon order of the director, shall reim- 
burse the special compensation fund for the sums paid there- 
from under this section, and the fund, represented by the 
director, shall be subrogated to all the rights and remedies 
of the individual receiving such payments. 

sec. 97-29. Leqal status of right to compensation and 
compensation payments. (a) The right to compensation under 
this chapter shall not be assianable. and the riqht to com- 
pensation and compensation Geceived shail be exempt 
from the reach of creditors. 

(b) The right to compensation under this chapter shall 
have the same status as a lien or the same priority for the 
whole thereof with respect to the assets of the employer as 
are acc~rded by law to any unpaid wages for labor. 

PART 111. ADMINISTRATION 

A. Organizational Provisions; Powers and Functions 
of Agencies; Processing of Uncontested Cases 

Sec. 97-30. Duties and powers of the director in qeneral. 
The director, through the division of workmen's compensation, 



shall be in charge of all matters of administration pertaining 
to the operation and application of this chapter. He shall 
lave and exercise all powers necessary to facilitate or pro- 
note the efficient execution of the provisions of this chapter 
nnd, in particular, shall supervise, and take all measures 
necessary for, the prompt and proper payment of compensation. 

If an injury which may be compensable under this chapter 
is reported to, or comes to the notice of, the division of 
workmen's compensation, the administrator of the division and 
his staff shall investigate such injury to the extent as may 
appear necessary and report the findings with the recommenda- 
tion of the administrator of the division to the director. The 
director shall cause to be printed and furnished free of 
charge to any employer or employee such blank forms as he 
deems requisite to the performance of his functions. The 
blanks shall also be supplied by the director to the clerks 
of the respective circuit courts, who shall furnish the same 
to any employer or employee free of charge pursuant to any 
rules issued by the director. 

Sec. 97-31. Rule-making powers. In conformity with and 
subject to the provisions of chapter 6C, the director shall 
make rules, not inconsistent with the provisions of this 
chapter, which he deems necessary for or conducive to its 
proper application and enforcement. Upon publication such 
rules shall be binding upon all persons affected thereby. 

Sec. 97-32. Original jurisdiction over controversies. 
Unless otherwise provided, the director shall have original 
jurisdiction over all controversies and disputes arising 
under this chapter. The decisions of the director shall be 
enforceable by the circuit court as provided in section 97-50. 
There shall be a right of appeal from the decisions of the 
director to the appellate board and thence to the circuit 
court as provided in sections 97-46 and 97-47, but in no case 
shall an appeal operate as a supersedeas or stay unless the 
director or the appellate board or the circuit court so orders. 

Sec. 97-33. Appeals to labor and industrial relations 
appeal board. The labor and industrial relations appeal 
board provided for bv chaoter 88 and section 14A-26 shall - - - 
exercise all powers and functions conferred by this chapter on 
the appellate board with respect to any work injury sustained 
in the city and county of Honolulu or sustained by an employee 
of a resident of such city and county while the employee is 
without the State or on a vessel operated by a resident of 
such city and county. 

Sec. 97-34. Industrial accident boards in Hawaii, Maui 
and Kauai, composition. functions, remuneration. There shall 
be a board to be known as the industrial accident board in 
each of the counties of Hawaii. Maui and Kauai, consistinq of 
three members to be appointed and removable by-the govern& 
in the manner prescribed in Section 80 of the Organic Act. 
Members of the board shali hold office for three years, the 
term of every member of the board being scheduled to expire 
in a different year. One member shall be appointed to each 
board every year for the full term of three years. Members 



shall be eligible for reappointment. One member of each 
board shall be designated by the governor as chairman. 

Each such board shall exercise all powers and functions 
conferred by this chapter on the appellate board with respect 
to any work injury sustained by an employee of a resident of 
such county while the employee is without the State or on a 
vessel operated by a resident of such county. The board shall 
have no other functions or duties. 

The members of such boards shall be entitled to the same 
remuneration and expenses as the members of the labor and in- 
dustrial relations appeal board which, together with the 
necessary administrative expenses of such boards, shall be 
paid as provided in section 88-12. 

sec. 97-35. Majority control. Any decision or order of 
the appellate board to be made under this chapter requires the 
assenting vote of a majority of the members of the board. 

Sec. 97-36. Assistance of county attorney. The county 
attorney of any county wherein a hearing is held or an in- 
vestiqation is made under this cha~ter on remest shall act as 
attorney for the director or the appellate board whenever 
requested so to act by the director or the board. 

sec. 97-37. Aqreement or compromise. NO agreement or 
compromise in regard to a claim for compensation shall be 
valid unless it is approved by decision of the director as 
conforming to the provisions of this chapter and made part of 
such decision. 

No compromise in regard to a claim for compensation shall 
be effected and approved in any appeal until after the director 
has been notified of the proposed terms thereof and has had an 
opportunity to be heard relative thereto. 

Sec. 97-38. Medical examination by employer's physician. 
After an injury and during the period of disability, the em- 
ployee, whenever ordered by the director, shall submit himself 
to examination, at reasonable times and places, by a duly 
qualified physician or surgeon designated and paid by the em- 
ployer. The employee shall have the right to have a physician 
or surgeon designated and paid by himself present at the 
examination, which right, however, shall not be construed to 
deny to the employer's physician the right to visit the injured 
employee at all reasonable times and under all reasonable con- 
ditions during total disability. 

If an employee refuses to submit himself to, or in any 
way obstructs, such examination his right to claim compensa- 
tion for the work injury shall be suspended until the refusal 
or obstruction ceases and no compensation shall be payable for 
the period during which the refusal or obstruction continues. 

In cases where the employer is dissatisfied with the 
progress of the case or where major and elective surgery, or 
either, is contemplated, he may appoint a physician or surgeon 
of his choice who shall examine the injured employee and make 



a report to the employer. If the employer remains dissatis- 
fied this report may be forwarded to the director. 

Sec. 97-39. Examination by impartial physician. The 
director may appoint a duly qualified impartial physician to 
examine the injured employee and to report. The fees for such 
examination shall be paid from the funds appropriated by the 
legislature for the use of the division. 

B. Contested Cases 

Sec. 97-40. Notice of injury: waiver. No proceedings 
for compensation under this chapter shall be maintained unless 
written notice of the injury has been siven to the em~lover as 
soon as practicable afte; the happening thereof. suc'h notice 
may be given by the injured employee or by some other person 
on his behalf. Failure to give such notice shall not bar a 
claim under this chapter4f (1) the employer or his agent in 
charge of the work in the place where the injury was sustained 
had knowledge of the injury; or (2) medical, surgical or hos- 
pital service and supplies have been furnished to the injured 
employee by the employer; or (3) for some satisfactory reason 
such notice could not be given and the employer has not been 
prejudiced by such failure. 

Unless the employer is prejudiced thereby notice of 
injury shall be deemed to have been waived by the employer if 
objection to the failure to give such notice is not raised at 
the first hearing on a claim in respect of such injury of which 
the employer is given reasonable notice and opportunity to be 
heard. 

Sec. 97-41. Claim for compensation: limitation of time. 
The rioht to com~ensation under this cha~ter shall be barred 
unless-a written'claim therefor is made to the director 
(1) within two years after the date of the injury, and 
(2) within five years after the date of the accident or oc- 
currence which caused the injury. 

The foregoing limitations of time shall not apply to a 
claim for injury caused by compressed air or due to occupa- 
tional exposure to, or contact with, arsenic, benzol, 
beryllium, zirconium, cadmium, chrome, lead or fluorine or to 
exposure to X-rays, radium, ionizing radiation or radioactive 
substances, but such claim shall be barred unless it is made 
to tlie director, in writing, within two years after knowledge 
that the injury was proximately caused by, or resulted from 
the nature of, the employment. The claim may be made by the 
injured employee or his dependents or by some other person on 
his or their behalf. The claim shall state in ordinary lan- 
guage the time, place, nature and cause of the injury. 

Sec. 97-42. When claim within specified time is 
unnecessary or waived. (a) If payments of income and in- 
demnity benefits have been made voluntarily by the employer, 
the makino of a claim within the time  res scribed in section 
97-41 shail not be required. No such payments shall be 
deemed to have been made if the payments are in the nature of 



a gift and not intended as compensation, or are made by 
welfare or benefit organizations operating under direction or 
control of the employer, or are for medical, surgical or hos- 
pital services and supplies, or are made as wages during 
periods of partial or total disability if the employer notifies 
the director at the time in writing that such payments of wages 
are not in lieu of and shall not be considered as compensation. 

(b) Unless the employer is prejudiced thereby, failure 
to make a claim within the time prescribed in section 97-41 
shall not bar a claim to compensation if objection to such 
failure is not raised at the first hearing on the claim of 
which the employer is given reasonable notice and opportunity 
to be heard. 

Sec. 97-43. Limitation of time with respect to minors 
and mentally incompetent. No limitation of time provided in 
this chapter shall run as against any person who is mentally 
incompetent or a minor dependent so long as he has no guardian 
or next friend. 

Sec. 97-44. Presumptions. In any proceeding for the en- 
forcement of a claim for compensation under this chapter it 
shall be presumed, in the absence of substantial evidence to 
the contrary: 

(1) that the claim is for a covered work injury; 

(2) that sufficient notice of such injury has been given; 

(3) that the injury was not caused by the intoxication of 
the injured employee; and 

(4) that the injury was not caused by the wilful inten- 
tion of the injured employee to injure himself or another. 

Sec. 97-45. Proceedinss upon claim. If a claim for com- 
pensation is made to him the director shall make such further 
investigation as he deems necessary and, after due notice and 
opportunity to be heard has been given to the parties in inter- 
est, render a decision awarding or denying compensation, stating 
his conclusions of fact and rulings of law. The decision shall 
be filed with the record of the proceedings and a copy of the 
decision shall be sent immediately to each party. 

Sec. 97-46. Appeals. A decision of the director shall 
be final and conclusive between the parties, except as pro- 
vided in section 97-48, unless within twenty days after a copy 
has been sent to each party, either party appeals therefrom by 
filing a written notice of appeal with the director or the 
county agent. 

In all cases of appeal the appellate board shall be 
notified of the pendency thereof by the division and no com- 
promise shall be effected in the appeal except in compliance 
with the provisions of section 97-37. 

The appellate board shall hold a full hearing de novo on 
the appeal and make its decision in writing which shall be in 



the same form as is required in section 97-45 for the deci- 
sions of the director and shall be filed with the records of 
the proceedings. A copy of the decision shall be sent to each 
party. 

The appellate board may certify questions of law to the 
supreme court for determination. 

Sec. 97-47. Appeals from appellate board. The decision 
of the appellate board upon any appeal to it shall be final 
and conclusive between the parties except as provided in 
section 97-48, unless within twenty days after a copy has been 
sent to each party, either party appeals to the circuit court 
in the county wherein the injury was sustained or wherein the 
employer resides if the injury was sustained while the employee 
was without the State or on a vessel operated by a resident 
of the county. 

In all cases of such appeal the director and the appellate 
board shall be notified of the pendency thereof by the clerk of 
the court in which the proceedings are pending and no compromise 
shall be effected except in compliance with the provisions of 
section 97-37. 

In all appeal cases in which a trial by jury is had the 
cause shall be submitted to the jury on questions of fact 
stated to them by the court pursuant to section 231-27. The 
right of trial by jury shall be deemed to be waived unless 
claimed within ten days from the date the appeal is entered. 
The court may, by proper rules, prescribe the procedure to be 
followed in the case of such appeals, and shall give such 
appeals precedence over all other civil cases. 

Sec. 97-48. Reouening of cases; continuing jurisdiction 
of director. (a) In the absence of an appeal and within 
twenty days after a copy of the decision has been sent to each 
party, the director may upon his own motion or upon the appli- 
cation of any party reopen a case to permit the introduction 
of newly discovered evidence, and may render a revised 
decision. 

(b) The director may at any time, either of his own 
motion or upon the application of any party, reopen any case 
on the ground that fraud has been practiced on the director 
or on any party and render such decision as is proper under 
the circumstances. 

(c) On the application of any party in interest, sup- 
ported by a showing of substantial evidence, on the ground of 
a change in, or of a mistake in a determination of fact 
reiated to, the physical condition of the injured employee, 
the director may, at any time prior to ten years after date of 
the last payment of compensation, whether or not a decision 
awarding compensation has been issued, or at any time prior to 
ten years after the rejection of a claim, review a compensa- 
tion case and issue a decision which may award, terminate, con- 
tinue, reinstate, increase or decrease compensation. No 
compensation case may be reviewed oftener than once in six 
months, and no case in which a claim has been rejected shall 



be reviewed more than once if on such review the claim is again 
rejected. Such decision shall not affect any compensation 
previously paid, except that an increase of the compensation 
may be made effective from the date of the injury, and if any 
part of the compensation due or to become due is unpaid, a 
decrease of the compensation may be made effective from the 
date of the injury, and any payment made prior thereto in ex- 
cess of such decreased compensation shall be deducted from any 
unpaid compensation in such manner and by such method as may 
be determined by the director. In the event any such decision 
increases the compensation in a case where the employee has 
received damages from a third party pursuant to section 97-8 
in excess of compensation previously awarded, the amount of 
such excess shall constitute a pro tanto satisfaction of the 
amount of the additional compensation awarded. This paragraph 
shall not apply when the employer's liability for compensation 
has been discharged in whole or in part by the payment of a 
lump sum in accordance with section 97-26. 

Sec. 97-49. conforming prior decisions on appeal. Upon 
the filins of a certified c o ~ v  of a decision of the director 
rendered pursuant to section-$7-48 with the appellate board or 
the circuit court, the board or court shall revoke or modify 
its prior decision so that it will conform to the decision of 
the director. 

Sec. 97-50. Enforcement of decisions awarding compensa- 
tion; iudqment rendered thereon. (a) Any party in interest 
may file in the circuit court in the jurisdiction of which the 
iniurv occurred. a certified c o ~ v  of (1) a detision of the - - 
di;ector awarding compensation, from which no appeal has been 
taken within the time allowed therefor; or (2) a decision of 
the director awarding compensation, from which decision an 
appeal has been taken but as to which decision no order has 
been made by the director or the appellate board or the court 
that the appeal therefrom shall Operate as a supersedeas or 
stay; or ( 3 )  a decision of the appellate board awarding com- 
pensation, from which no appeal has been taken within the time 
allowed therefor; or (4) a decision of the appellate board 
awarding compensation, from which an appeal has been taken but 
as to which decision no order has been made by the appellate 
board or the court that the appeal therefrom shall operate as 
a supersedeas or stay. The court shall render a judgment in 
accordance with such decision and notify the parties thereof. 
The judgment shall have the same effect, and all proceedings 
in relation thereto shall thereafter be the same, as though 
the judgment had been rendered in an action duly heard and 
determined by the court, except that there shall be no appeal 
thereff om. 

(b) In all cases where an appeal from the decision con- 
cerned has been taken within the time provided therefor, but 
where no order has been made by the director or the appellate 
board or the court that the appeal shall operate as a swper- 
sedeas or stay, the decree or judgment of the circuit court 
shall provide that the decree or judgment shall become void in 
the event that the decision or award of the director or appel- 
late board, as the case may be,. is finally set aside. 



Sec. 97-51. Default in payments of compensation, penalty. 
If any compensation payable under the terms of a final decision 
or judgment is not paid by a self-insured employer or an insur- 
ance carrier within twenty-one days after it becomes due, as 
provided by such final decision or judgment, there shall be 
added to such unpaid compensation an amount equal to ten per 
cent thereof, payable at the same time as, but in addition to, 
such compensation, unless the non-payment is excused by the 
director after a showing by the employer or insurance carrier 
that the payment of the compensation could not be made on the 
date prescribed therefor owing to conditions over which he 
had no control. 

Sec. 97-52. Costs. (a) If the director, appellate 
board or any courtfinds that proceedings under this chapter 
have been brought, prosecuted or defended without reasonable 
ground the whole costs of the proceedings may be assessed 
against the party who has so brought, prosecuted or defended 
such proceedings. 

(b) If an employer appeals a decision of the director, 
appellate board or circuit court, the costs of the proceedings 
of the appellate board, circuit court or the supreme court of 
the State of Hawaii, together with reasonable attorney's fees 
shall be assessed against the employer, if the employer loses. 

Sec. 97-53. Attorneys', physicians' and other fees. 
Claims of attorneys and physicians for services under this 
chapter and claims for any other services rendered in respect 
of a claim for compensation, to or on account of any 
shall not be valid unless approved by the director or, if an 
appeal is had, by the appellate board or court deciding the 
appeal. Any claims so approved shall be a lien upon such 
compensation in the manner and to the extent fixed by the 
director, the appellate board or the court. 

Any person who receives any fee, other consideration or 
gratuity on account of services so rendered, without approval 
of such fee, other consideration or gratuity in conformity 
with the preceding paragraph shall be fined not more than 
$1,000, or imprisoned not more than one year, or both. 

C. Reports, Inspections, False Representations 

Sec. 97-54. Reports of injuries, other reports, penalty. 
Every employer shall keep a record of all injuries, fatal or 
otherwise, received by his employees in the course of their 
employment, when known to him or brought to his attention. 

Within fifteen days after the employer has knowledge of 
such injury causing absence from work for one day or more or 
requiring medical treatment beyond ordinary first aid, he shall 
make a report thereon to the director. The report shall set 
forth the name, address, and nature of the employer's business 
and the name, age, sex, wages and occupation of the injured 
employee and shall state the date and hour of the accident, if 
the injury is produced thereby, and the nature and cause of the 
injury and such other information as the director may require. 



On June 30 and December 31 of each year  t h e  employer 
s h a l l  make a r e p o r t  t o  t h e  d i r e c t o r  with r e spec t  t o  each in- 
jury  on which he i s  continuing t o  pay compensation, showing 
a l l  amounts t h e r e t o f o r e  pa id  by him on account of such 
i n j u r y .  

The r e p o r t s  requi red  by t h i s  s e c t i o n  s h a l l  be made on 
forms t o  b e  obtained from t h e  d i r e c t o r  pursuant  t o  s e c t i o n  
97-30 and depos i t  of r e p o r t s  i n  t h e  United S t a t e s  mai ls ,  ad- 
dressed t o  t h e  d i r e c t o r ,  wi th in  t h e  t ime s p e c i f i e d  s h a l l  be 
deemed compliance with t h e  requirements of t h i s  sec t ion .  

When an i n j u r y  r e s u l t s  i n  immediate death ,  t h e  employer 
s h a l l  wi th in  for ty-e ight  hours n o t i f y  pe r sona l ly  o r  by t e l e -  
phone a r e p r e s e n t a t i v e  of t h e  d i v i s i o n  i n  t h e  county where 
the  i n j u r y  occurred. 

Any employer who w i l f u l l y  r e fuses  o r  neg lec t s  t o  make any 
of t h e  r e p o r t s  o r  g ive  any n o t i c e  requi red  by t h i s  s e c t i o n  
s h a l l  be f ined  not  more than $100, o r  imprisoned no t  more than 
n inety  days,  o r  both.  

Sec. 97-55. Reports of phvsic ians ,  surqeons and h o s p i t a l s .  
iJithin t h i r t v  davs a f t e r  be ina  reuuested t o  do s o  bv t h e  - - - 
employer o r  t h e  d i r e c t o r ,  any physic ian ,  surgeon o r  h o s p i t a l  
t h a t  has given any treatment o r  rendered any s e r v i c e  t o  an 
in ju red  employee s h a l l  make t o  t h e  employer and t o  t h e  d i r e c t o r  
a r e p o r t  of such i n j u r y  and t rea tment ,  on a form t o  be ob- 
ta ined from t h e  d i r e c t o r  f o r  t h a t  purpose pursuant t o  s e c t i o n  
97-30. 

No claim under t h i s  chapter  f o r  medical o r  s u r g i c a l  t r e a t -  
nent, o r  h o s p i t a l  s e r v i c e s  and s u p p l i e s ,  s h a l l  be v a l i d  and 
enforceable un less  t h e  r e p o r t s  a r e  made a s  here inbefore  pro- 
~ i d e d ,  except t h a t  t h e  d i r e c t o r  may excuse t h e  f a i l u r e  t o  make 
such r e p o r t  wi th in  t h i r t y  days when he f i n d s  it i n  t h e  i n t e r e s t s  
,f j u s t i c e  t o  do so .  

The d i r e c t o r  s h a l l  fu rn i sh  t o  t h e  i n j u r e d  employee a copy 
3 f  t h e  f i n a l  r e p o r t  of t h e  a t tending physic ian  o r  surgeon o r ,  
i f  more than one physic ian  o r  surgeon should t r e a t  o r  examine 
:he employee, a  copy of t h e  f i n a l  r epor t  of each such physic ian  
3 r  surgeon. 

Deposit of t h e  r e p o r t s  requi red  by t h i s  s e c t i o n  i n  t h e  
Jnited S t a t e s  mai l ,  addressed t o  t h e  d i r e c t o r  and t o  t h e  em- 
)layer, wi th in  t h e  time l i m i t  s p e c i f i e d ,  s h a l l  be deemed 
:ompliance with t h e  requirements of t h i s  sec t ion .  

Sec. 97-56. Inspect ions .  The d i r e c t o r  may inspec t  t h e  
) l a n t s  and establishments of a l l  employers i n  t h e  S t a t e  and t h e  
mspectors  designated by t h e  d i r e c t o r  s h a l l  have f r e e  access  t o  
such premises during regu la r  working hours,  and a t  o the r  
.easonable t i m e s .  

Sec. 97-57. P e n a l t i e s  f o r  f a l s e  r ep resen ta t ions .  I f  f o r  
:he DurDose of obta in ino anv b e n e f i t  o r  oavment under t h e  

~A 

rrovTsibns of t h i s  chapfer ,  e i t h e r f o r  hTmielf o r  f o r  any o the r  
berson, any one w i l f u l l y  makes a f a l s e  s tatement o r  representa-  
i o n ,  he s h a l l  be f ined  no t  more than $250. 



PART IV. SECURITY FOR COMPENSATION; FUNDS 

A. Security for Compensation 

Sec. 97-58. Security for payment of compensation. 
misdemeanor. (a) Employers, except the State, any co&ty or 
political subdivision of the State or other public entity 
within the State, shall secure compensation to their employees 
in one of the following ways: 

(1) By insuring and keeping insured the payment of 
compensation with any stock, mutual, reciprocal or other 
insurer authorized to transact the business of workmen's com- 
pensation insurance in the State; 

(2) By obtaining and keeping in force guarantee insurance 
with any insurer authorized to do such guarantee business 
within the State; 

(3) By depositing and maintaining with the State treas- 
urer security satisfactory to the director securing the payment 
by the employer of compensation according to the terms of this 
chapter ; 

(4) Upon furnishing satisfactory proof to the director 
of his solvency and financial ability to pay the compensation 
and benefits herein provided, no insurance or security shall. 
be required, and the employer shall make payments directly to 
his employees, as they may become entitled to receive the same 
under the terms and conditions of this chapter. 

Any person who wilfully misrepresents any fact in order 
to obtain the benefits of subdivision (4) of this section 
shall be guilty of a misdemeanor. 

(b) Any decision of the director rendered under the pro- 
visions of paragraphs (3) and (4) of this section with respect 
to the amount of security required or refusing to permit no 
security to be given shall be sub'ect to review on appeal in 
conformity with sections 97-46 and 97-47. 

Sec. 97-59. Notice of insurance. If the insurance so 
effected is not under paragraphs (3) or (4) of section 97-58 
the emolover shall forthwith file with the director in form ~ ~- - 

prescrlbei by the director a notice of his insurance together 
with a copy of the contract or policy of insurance. 

Sec. 97-60. Failure to qive security for compensation; 
penaltv: injunction. If an employer fails to comply with the 
provisions of section 97-58 he shall be liable to a ~enaltv of 
not less than $25 or of $1 for each employee for eve;y day- 
during which such failure continues, whichever sum is greater, 
to be recovered in an action brought by the director in the 
name of the State, and the amount so collected shall be paid 
into the special compensation fund created by section 97-67. 
The director may, however, in his discretion, for good cause 
shown, remit all or any part of such penalty in excess of $25, 
provided the employer in default forthwith complies with 



section 97-58. With respect to such actions, the attorney 
general or any county attorney or public prosecutor shall 
prosecute the same if so requested by the director. 

Furthermore, if any employer is in default under section 
97-58, for a period of thirty days, he may be enjoined by the 
circuit court of the circuit in which his principal place of 
business is from carrying on his business any place in the 
State so long as the default continues, such action for in- 
junction to be prosecuted by the attorney general or any county 
attorney if so requested by the director. 

Sec. 97-61. The insurance contract. Every policy of 
insurance or guarantee contract issued by an insurer of an 
em~lover as defined in section 97-1 which covers the liabilitv 
of-the employer for compensation shall cover the entire lia- ' 
bility of the employer to his employees covered by the policy 
or contract, and also shall contain a provision setting forth 
the right of the employees to enforce in their own names either 
by filing a separate claim or by making the insurance carrier 
a party to the original claim, the liability of the insurance 
carrier in whole or in part for the payment of the compensation. 
Payment in whole or in part of compensation by either the em- 
ployer or the insurance carrier shal1,to the extent thereof, 
be a bar to the recovery against the other of the amount so 
paid. 

All insurance policies shall be of a standard form, the 
form to be designated and approved by the commissioner of 
insurance of the State. No policy of insurance different in 
form from the designated and approved form shall be approved 
by the director. 

Sec. 97-62. Knowledge of employer imputed to insurance 
carrier. Every policy and contract shall contain a provision 
that, as between the employee and the insurance carrier, the 
notice to or knowledge of the occurrence of the injury on the 
part of the employer shall be deemed notice or knowledge, as 
the case may be, on the part of the insurance carrier; that 
jurisdiction of the employer shall, for the purpose of this 
chapter, be jurisdiction of the insurance carrier, and that 
the insurance carrier shall in all respects be bound by and 
subject to the orders, findings and decisions rendered against 
the employer for the payment of compensation under the provi- 
sions of this chapter. 

Sec. 97-63. Insolvency of employer not to release 
insurance carrier. Every policy and contract shall contain a 
provision to the effect that the insolvency or bankruptcy of - - 

the employer and his discharge therein shail not relieve the 
insurance carrier from the payment of compensation for an 
injury suffered by a covered employee during the life of the 
policy or contract. 

Sec. 97-64. Cancellation of insurance contracts. No 
policy or contract of insurance or guaranty issued by a stock 
company or mutual association against liability arising under 
this chapter shall be canceled within the time limited in the 
contract for its expiration until at least ten days after 



notice of intention to cancel such contract, on a date speci- 
fied in tKe notice, has been filed with and served on the 
director and the employer. 

Sec. 97-65. Insurance by the State. counties and 
municipalities. The State, any county or other political sub- 
division of the State, and any other public entity within the 
State which is liable to its employees for compensation, may 
insure with any authorized insurance carrier. 

Sec. 97-66. Employees not to pay for insurance; penalty. 
No agreement by an employee to pay any portion of the premium 
paid by his employer, or to contribute to a benefit fund or 
department maintained by the employer, or to the cost of mutual 
or other insurance maintained for or carried for the purpose 
of securing compensation as herein required, shall be valid; 
and any employer who makes a deduction for that purpose from the 
wages or salary of any employee entitled to the benefits of 
this chapter shall be fined not more than $250. 

B. Special Compensation Fund 

Sec. 97-67. Special compensation fund established'. There 
is herebv created a fund to be known as the s~ecial comDensa- 
tion fund which shall consist of payments mad; to it a~'~ro- 
vided in this chapter. The treasurer of the State shall be 
custodian of the fund, and all disbursements therefrom shall 
be paid by him upon orders by the director. 

Every employer, pursuant to an order made by the director, 
shall pay into the funds the amounts specified in sections 
97-18(e) and 97-19(d) under the conditions prescribed for such 
payment. Whenever such amount is paid i'nto the fund and it is 
subsequently determined by the director, the appellate board 
or the circuit court having jurisdiction that a dependent is 
entitled to benefits excluding or diminishing the entitlement 
of the fund, the director, appellate board or court shall order 
the refund of the sum to which the fund is not entitled and the 
treasurer of the State as custodian shall immediately make such 
refund upon receipt by him of a certified copy of the order. 
In cases where an order of the director ordering payment into 
the fund is reversed on appeal the employer is relieved of any 
duty to make payments into the fund. 

Sec. 97-68. Purchase of accident prevention equipment. 
Whenever in the o~inion of the director it is necessarv to - 
purchase or rent informational material on accident prevention 
or equipment or mechanical devices for use of the division in 
determining safe working conditions, such purchases or rentals 
may be made from the special compensation fund on approval of 
the director; provided that such expenditures shall not exceed 
$2,500 in any calendar year. 



PART V. APPLICABILITY TO HAWAII GUARD 
AND VOLUNTEER PERSONNEL 

A. Hawaii Guard 

Sec. 97-69. Who entitled to compensation. If a member 
of the Hawaii National Guard or Hawaii State Guard suffers 
a personal injury arising out of and in the performance of his 
duty therein, compensation shall be paid to him or his depend- 
ents by the State for such injury in the manner and in the 
amounts provided for in this chapter; provided that if in any 
case arising after May 10, 1951, any such member or his de- 
pendents receive compensation from the federal government by 
reason of such injury, the amount of such compensation shall 
be deducted from the amount which may thereafter become due 
from the State. 

Sec. 97-70. Terms defined. "Personal injury", "compen- 
sation" and "dependents" within the meaning of the foregoing 
section has the same meaning as is given to these terms in 
sections 97-1 and 97-20. 

Sec. 97-71. Administration. This part shall be adminis- 
tered by the director. He may promulgate such additional 
rules and regulations relative thereto as he deems necessary 
or convenient for carrying out the purposes o'f this part. 
Procedure in respect of claims hereunder, including procedure 
upon appeals, shall correspond to the procedure provided in 
this chapter, except that notice of injury shall be given to 
the commanding officer of the unit to which the injured person 
is attached and the commanding officer shall in turn report 
the same to the division. 

Sec. 97-72. Appropriation. So much of the state insur- 
ance fund as may be necessary is hereby appropriated for the 
purpose of section 97-69 and for the purpose of paying com- 
pensation awarded under the provisions of Act 131 of the 
Session Laws of Hawaii 1943, Act 160 of tho Session Laws of 
Hawaii 1945, and Act 169 of the Session Laws of Hawaii 1947. 

B. Volunteer Personnel 

Sec. 97-73. Volunteer personnel, medical, etc., expenses. 
Any person who is injured in performing service for the State 
or any county in any voluntary or unpaid capacity under the 
authorized direction of a pubiic officer or-employee, and who 
has not secured payment of his hospital and medical expenses 
from the State or the county under any other provision of Iaw 
and has not secured payment thereof from any third person, 
shall be paid his reasonable hospital and medical expenses 
under the provisions of this chapter. 

Sec. 97-74. Administration and procedure. The provisions 
of section 97-72 shall be administered by the director. Pro- 
cedure in respect of claims hereunder, including procedure 
upon appeals, shall correspond to the procedure provided under 
this chapter. Notice of injury shall be given to the head of 



the department for which the injured person is performing 
service, and the department head shall report the injury to 
the division. The director may make such rules and regulations 
as he may deem necessary or convenient for.carrying out the 
provisions of section 97-72. 

Sec. 97-75. Time for qivinq notice, etc. Any time fixed 
for giving of notice of injury or for any other substantive 
purpose as to any injuries within the purview of section 97-72 
which may have occurred prior to May 25, 1945, but subsequent 
to December 7, 1941, shall be construed to run from May 25, 
1945. 

Sec. 97-76. Appropriation. So much ofthe state insurance 
fund as may be necessary is hereby appropriated and shall, with 
the approval of the governor, be expended to pay claims found 
to be due under section 97-72 for services performed under the 
authorized direction of a public officer or employee. 



APPENDIX B 

COMPANIES WHICH ARE SELF-INSURED FOR 
PURPOSES O F  WORKMEN'S COMPENSATION 

STATE O F  HAWAII 
THROUGH JUNE 30, 1963 

Employers Nature of Business 

OAHU 

Alexander & Baldwin, Inc. 
(Kauai Pineapple Co., A Div. of A&B) 

American Can Company, Hawaiian Div. 

Beatrice Foods Co.. 
dba: Dairymen's Association, Ltd. 

Trustees,  Bernice P. Bishop Estate 

Bethlehem Steel Company 

C. Brewer and Co., Ltd. 

California Packing Corp. 

Canadian Pacific Air Lines, Ltd. 

Chicago Bridge & Iron Company 

City Transfer Co. Ltd. 

Coco-Cola Bottling Company of 
Honolulu, Inc. 

Dillingham Corporation and i t s  
subsidiaries: ~~~~ -~~~~~ 

Hawaiian  and Co., Ltd. 
Kolo Transpanation C o p .  
Oahu Railway & Terminal 

Warehousing Co., Ltd. 
Hawaiian Tug & Barge Co., Ltd. 
Young Brothers, Limited 

Dole Corporation 

E. I. Du Pont De Nemours & Co. 

Ewa Plantation Company 

Fasi,  Frank F., Supply Co. 

Hawaii Brewing Corp., Ltd. 

Hawaii Newspaper Agency, Inc. 

Hawaiian Bitumuls & Paving Co., Ltd. 

Hawaiian Dredging-Morrison-Knudsen 
a Joint Venture 

Pineapple packer and grower 

Can manufacture 

Milk and ice  cream 

Estate 

Manufacture of steel 
Shipbuilding & repair 

Sugar and insurance 

Growing & canning pineapples 

Air transportation 

Fabrication & erection 
steel plate s t ructures  

Hauling, shipping & storage 

Bottlers of soft drinks 

General contracting, 
land development & 
marine transportation 

Growing & canning pineapples 

Wholesale & retail  paint 

Sugar producers 

House moving, etc. 

Beer manufacturing, 
cold storage 

Newspaper printing, 
advertising, circulation 

Paving contractor 

Construction-Molokai 
tunnel 



The Hawaiian Electric Co., Ltd. 

Hawaiian Evangelical Assn. of 
Congregation-Christian Churches 

Hawaiian Sugar Planters '  Assn. 

HC&D Moving & Storage Co. Inc. 

HC&D Van & Storage, Ltd. 

Honolulu Construction & 
Draying Co., Ltd. 

Honolulu Star-Bulletin, Ltd. 

Honolulu Star-Rulletm. Ltd. & 
Advertiser Publishing Co., Ltd. 
dba: Hawau Newspaper Operators 

Kahuku Plantation Company 

Kamehameha Schools 

Kodak Hawaii, Ltd. 

Leahi Hospital 

National Biscuit Company 

Oahu Sugar Company, Ltd. 

Oahu Transport Co., Ltd. 

Pel1 Company, Inc. 

Plantation Housing, Ltd. 

Quantas Empire  Airways Ltd. 

Sears, Roebuck and Co. 

Shell Oil Company 

Sheraton Hawaii Corp. 

Singer Sewing Machine Co. 

Standard Oil Co. of Calif. 
Western Operatrons. Inc. 

Sun Life Assurance Co. of Canada 

Waiahole Water Co., Ltd. 

Waialua Agricultural Co. Limited 

Western Elect r ic  Co. Inc. 

Wilson & Co., Inc. 

HAWAII 

Hakalau Sugar Company, Ltd. 

Hamakua Mill Company 

Electric utility 

Christian Mission Work 

Sugar cane culture 

Overseas  shipping 

Moving, storage & 
shipping 

Concrete products, 
quarry operations 

Printing & publishing 

Newspaper printing, 
advertising 

Sugar plantation 

Private s c h m l  

Photo service  & supplies 

Tuberculosis hospital 

Manufacture & sa les  of 
products (only distribution 
in Hawaii) 

Sugar producers 

Transportation of property 

Machinery & mill supplies 

Housing rental and 
maintenance 

Airline 

Mail o rde r  & retail  
depanment s to res  

Petroleum products 

Hotel operation 

Retail sa le  of sewing 
machines 

Petroleum products 

Life insurance 

Water company 

Sugar plantation 

Manllfacturing & distributors, 
electrical apparatus 

Meat packers & distributors 

Sugar producers 

Sugar producers 



Hawaiian Agricultural Co. 

Hawaiian Irrigation'Co., Ltd. 

Hawaiian Ranch Co., Ltd. 

Hilo Sugar Co., Ltd. 

Honokaa Sugar Company 

Hutchinson Sugar Co., Ltd. 

Kapapala Ranch, Inc. 

Keauhou Ranch, Inc. 

Kohala Ditch Co., Ltd. 

Kohala Sugar Co.npany 

Laupahoehoe Sugar Co. 

Naalehu Ranch and Dairy, Inc. 

Onomea Sugar Company 

Paauhau Sugar Co., Ltd. 

Pahala Hospital 

Pepeekeo Sugar Company 

Puna Sugar Co., Ltd. 

KAUAI 

East Kauai Water Co., Ltd. 

Grove Farm Co., Inc. 

Kekaha Sugar Co., Ltd. 

Kilauea Sugar Co., Ltd. 

The Lihue Plantation Co., Ltd. 

McBryde Sugar Co., Ltd. 

Olokele Sugar Co., Ltd. 

M AUI 

Baldwin Packers,  Limited 

East Maui Irrigation Co., Ltd. 

Hawaiian Commercial and Sugar Co. 

Kahului Railroad Co. 

Maui Pineapple Co., Ltd. 

Pioneer Mill Co., Lrd. 

Wailuku Sugar Company 

Sugar producers 

Plantation irrigation 

Ranch management 

Sugar producers 

Raw sugar producers 

Sugar producers 

Ranching 

Ranching 

Furnishing irrigation 

Sugar producers 

Sugar producers 

Ranching 81 dairy 

Sugar producers 

Sugar producers 

Hospital 

Sugar producers 

Sugar producers 

Water company 

Sugar cane & pineapple 
growing 

Sugar producers 

Sugar producers 

Sugar producers 

Sugar producers 

Sugar producers 

Pineapple growers 

Water development 

Sugar producers 

Port facility 

Pineapple producers 

Sugar producers 

Sugar producers 

Employers Nature of Business 



APPENDIX C 

A COMPARISON O F  THE MANUAL RATES FOR COMPENSATION INSURAh 
FOR SELECTED OCCUPATIONAL CLASSIFICATIONS IN HAWAII. FLORIC 

ILLINOIS, MICHIGAN AND WISCONSIN FOR i96oa AND~DISTR~BUTION 
O F  PAYROLL BY OCCUPATIONAL CLASSIFICATIONS IN HAWAII 

FOR 1958-1959 

Consreto conslrvsrion Monolllhls 

Consrelr Work Flolrs. r c .  

C w n w  N.O.C. 

PI.ll'"P. Decomhg 

street or &and Conslmnbn Prnng 

scree, or Road Constmulo" mgh. a< Way 

carpenvy Dernsbed Pnvare Residences 

Carpentry Dwelling 3 Story 

Ere- M U i n g  2 Srory Carpentry 

ExcnvulOn N 0 . C .  

comrauors Permme", Yards 

1 
Nurserymen 

Truck Gardening 

Fum. N.O.C. 

Flab Ponds M.lnmnnnse 

Farms. NOC lnclvding Dslrles 

Tmctmen N.O.C. 

Tmckmen Oil FLel  Equipme", 

srorsge warekmuse Cvmilvic 

i 
3cevebrCng N.O.C. 

1 

3.W 2.98 

3.23 2.50 

2.31 2.27 

2.37 2.27 

2.09 1.99 

2.37 L.99 

4% 6.02 

3.02 3.29 

5.12 5.71 

2.64 3.74 

3.12 3.68 

4.410 3.68 

4.22 3.19 

3.15 3.49 

2.85 3.16 

5.59 4.12 

1.53 2.60 

1.41 2.07 

1.41 N.A. 

2.89 -- 
3.28 -- 
2.10 -- 
i.30 5.12 

4.52 5.12 

f S 2  3.7s 

2.29 1.78 



Morels. Mowr C o w s ,  Erc. 

Hotels 

HowlldB. 4\11 Other Employees 

US. A m e d  Service Risks 

Restaumnr 

Theatres, A11 e h e r  Employees 

BWidlng operarions by conrracmre 



PUBLISHED REPORTS OF THE LEGISLATIVE REFERENCE BUREAU 

1. Honolulu Circuit Court Congestion. 46p. 
2. Appellate Review in Hawaii. 2 volumes, 196p. 
3. Government Salaries in l~awai i .  60 p. (out of print) 
4. Honolulu Rent Control Survey. 63p. (out of print) 
5. Territorial and County Expenditures. 43p. (out of print) 

1. Federal Limitations on the Territorial Taxing Power. 28p. 
The Hawaiian Homes Commission, 41p. (out of print) 

I. Konohiki Fishing Rights. 41p. (out of print) 
2. Home Rule in Hawaii. 45p. 
3. Governmental Employment in Hawaii. 25p. (Supplemented 1957 and 1962) 
4. Governmental Use of ~ut&nobileb in Hawaii. 68p. (out of print) 

1. Digest of Proposals for.Combatti! . Unemployment in Hawaii. 52p 

1. Residential Treatment of Maladjustrd Children. 80p. (out of print) 
2. Jury Fees in Civil Cases. 53p. 

3: A Study of Extending Unemployment Insurance to Agricultural Labor in Ha, 
waii. 64p. 

$. A Study of Lalge Land Owners in Hawaii. 28p. (out of print) 
3, Mineral Rights and MEning Laws. 49p. 
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