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PHEFACE 

The regulation of priv"'ately-01'l11ed public utilities by government 
is a process '\-"mch produces questi.()l113, problems, and controversies. 
A private company erists, among ot.her re3,sons, to ea.rn money for its 
Olmers. The interests of those O"fmerS, th(l!"0i'ore p a.re not always 
identical tuth tl1(')se of the perBons 1'rho purchase a companylls products.. 
A utility is a V1'Jr'lJ special 1O.n<1 of company \vhich ope:rates under condi­
tions of monopoly or controlled competition~ '1'ho regulating effect of 
the market mechanism, l'fmch provides the conoumer l-Jith some protection 
in his dealings l'ath most businesses, is not a·\rD.ilablo in the utj~ity 
field. The govel"l1lIlent must senet! in the absence of the xr.arket" as the 
regulator" 

The regulatory commission has evolved, :'i.n both state and federal 
governments, as the agency responsible for regulating pr.ivately-o~med 
public utilities. Its task is not an easy one" for th.; competition or 
interests among investors, cust.omers, the public ll and others is very 
real, and feltl useful definiti va standards erist l"hich may be applied 
with ease. The imposition of e.rbitrary controls l'IOuld be simple.. If, 
however, care and conscience are to be exercised in determining what 
is the public interest and how it may best be protectedI' the ta.sk of 
regulating becomes a difficult and frequently thankless undertaking .. 
Those with a particular stalce in the pl"Ocess will often think that their 
interests have been inadequately considerede 

This report is concerned with the regulation of public utilities 
in Hawaii by the Hawaii Public Utilities Cooonission and the methods 
employed by the Conmdssion in identifying and protecting the public in­
terest. Improvements in the l't:lgulatory organization and process will 
not reduce the amount, of conflict accompanying r.egulatiollJl but they 
should result in more adequate pr.otection of the public in a field in 
which the State is the principal defender of the public interest. 

The report haa been prepared by the Legislative Reference Bureau, 
State of Hawaii, at the request of the House Committee on Public Utili­
ties of the First State Legislature~ The valuable assistance provided 
to the Bureau by the HaN'aii Public Utilities Co_saion" and pa.rticularly 
by Mr. Ja.ck E. Conley, Director~ Mr. Alvin Ee Plares, Chief Engineer, 
and Mr. William H. Wright, Chief Auditor, is gratefully acknowledged. 
Tom Dinell of the Bureau's staft conducted the st.udy and wrote the report. 
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I. THE UATURE OF PUBLIC UTILI'l'IES 
AND PUBLIC UTILI'rY REGULATION 

Regulation of business if, the result of conscious and deliberate 

decisions of legislative bodies that certa.in businesses must be regu-

lated because they are naffected 'fI.rith a public interest" to such a 

degree that excesses which a:re inimicable to tbat interest must be 

avoided. Whether a business should be regulated or not is, in large 

measure, a matter of judgment ,as are the questions of how much it should 

be regulated and in what roa.nner.. The courts assume" responsibility for 

revie\dng the reasona.bleness of legislative decisions on these questions. 

Regulation of business i:3 not automatic)I but one group of businesses 

which is constantly subjected to l~egula.tion when pr.ivately-owned, is the 

public utili ties. When public utilit.ies are gov81'nlllent-owned and oper-

ated as in Europe or as in the United States wH,h respect to ~rater 

supply agencies, the problems associat.ed with regulation of prlvately-

owned utilities do not arise since ultimately the decisions as to rates 

and related matters are politic-..a.l. vlhen utilities are pri vately-owned, 

however, it becomes necessary to resol va what. may be the conflicting 

interests, at least in the short-run, among the' public, investors, and 

consumers. This report is concerned With the pr~blems encountered and 

processes employed in the resolution of such conflicting :i.nterests. 

Th~ yaj:.ure ot Public u~g:j..lliQ 

It is far less complicated to prepare a list of public utilities 



than to identify and descr:Lbe the char8.cteristics i'i'hich differentiate 

the,In from other types of enterprises, but. even the process of enumera-

tion is not simple. Most lists of public utilities", however, would in­

clude enterprises which: (1) produce and dist.ribute energy such as elec­

tricity and ga.s.; (2) facilit.ate communications using t.elephone and tele­

graph lines; (3) prov:i.de for transportation of persons and goods by of­

fering COIIlll1.Cn c~rier ser"l,-ices on railroads, h.ighways~ streetsI' waterways, 

and in the air; and (4) furnish water and provide for the disposal of 

waste. This list might easily be expanded, depending upon onei's defini­

tion of a public ut.ilj.ty, to include t:...nansporta,tio:c of oil and gas through 

pipelines and the transmission of radio and television programs" Furtherm"re 

other types of el1teJ."Pr1.f.H~9J>l cuch ::IS [',!'<"lin stOX';).g6'lI' fir'a lnsurance undsl"'I'Iritiirg, 

and milk production and distributitm" have been termed public utilities. 

It may be maintained that all businesses which are government operated or 

regulated areJ) at least. to some extent, public utllities, but such a def­

inition so broadens the scope of the term as to limit its usefulness. 

It is difficult, as noted earlier~ to establish objective criteria 

which may be used in distinguishing public utilities from other types of 

enterprises. It has been said tha;!:. public utilities are Haffected with 

a pUblio interest .. II This is true» but many businesses includi.ng banking 

and newspaper publishing are affected with this same interest. Public 

utilities are sometimes described as being natural monopolies, and while 

this is true of public utilities concerned with the production and trans­

mission of energy 01' the transmission or facilit.ation of communications or 

the provision of water or sewage disposal services, it is not true of the 

common carriers which transport goods and people. Furthermore there are 
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many enterprises which are not public utiJities which appear to occupy 

monopolistic or near-monopolistic positions in the production and distri­

bution of certain materials or goods. Public utilities are often identi­

fied by t.he fact that t.hey have been granted franchises and certificates 

of convenience and necessity by governments which non-utility corporations 

have not receive~ and that they have received special privileges such as 

the pOl'ler of eminent domain, the right to use public rights-of-way, and 

the privilege of exclusively occupying a market},) privileges which are not 

granted to non-utilities. All this is true t but this becomes circuitous 

reasoning 'When one claims that since an enterprise has been granted priv­

ileges which are only granted to public utilities .. it must be a public 

utility_ 

Perhaps it is illors useful to list the characterist.ics which a public 

utility may possess,recognizing that all utilities do not possess all these 

characteristics and that non-utll:i.ties oftc1ll possess some of them. First, 

the nature of most public utility operations., and particula1'ly the neces­

sity for, an expensive network of transmission lines and the requirement 

for providing continuous service Jl makes monopolization or at lea.st limited 

and controlled competition more Elfficient than' unregulated competition. 

Second~ public utility businesses go"nerally require large capital in­

vestments partly because they have to provide either plant or reservoir 

capacity to serve maximum demand. Thirds public utilities usually pro­

vide necessary services or commodities for which there is an urgent and 

generally constant demand. Fourth" public utilities serve a large number 

of customers directly, most of whom have no alternative but to deal with 

the utility and few of whom would be in a positi.:m to bargain with a 
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utility company on anything approaching <squa.l termso 

When an enterpr-lse possesses all OJ(' some of these chal'actel'istics, 

a legislative body may deter.o:rl.ne that it is desirable t,o regulate this 

enterprise and courts may agree ·tihat such reguJ.at.ion is a legitimate 

exercise of the police power of' the state oX' of 'I;he interstslte and 

foreign connnez'ce powers of the federal gOV8!'nmer.rt... This regulation takes 

.the form. of imposing a complex O.r rights and duties ('In the public utility 

company.. The utilil:.y assumes the duties ofg (1) serving without dis­

crimination a~l who desire its sel'1rices; (2) p!'cnrlding adequate, safe, 

and continuous service at rates set by a governmental regulatory body; 

and (3) not abandoning it,s SEJr-ri ce Olr any ptll"i:.:i.OI1 the!'eof "Ii thout per­

mission" The utility, in ret.urn for assuming these obliga.tions~ enjoys 

the right to: (1) provide a ptlrti.cu..1B.r ser.-vice in a. designated area 

in which it, has no competition or in which c(1mpetit.ion is regulated; 

(2) charge rates "'hieh a.re designated to provide an adequa.te l"eturn on 

invested capital; and (3) use public righ't.;s-of.-way and exercise ,/:,he 

power of eminent domain i.f the conduct, 01" its business so requires .. 

The Growth of Re~tioI1 

Only a fe'w of the types of public utj~ities 1flhich e.xist today were 

known prior to the industrial l'Enrolution¢ Those 'chat did[i such as the 

water viaduct system in Rome, 'Were frequently st,ate-owl1ed" The matter of 

regulation did not arise until utilities became both common and pl~vately­

owned. The concept that celtain private businesses are at'.t'ected with a. 

public interest, hovrever, and therefore may be regulated, has its anteced­

ent in mediew.l times When on occasion n justi~ prices were set rather than 
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perndtting sellers to charge all that the traffic would bear; in 

fourteenth and fifteenth century England when persons engaged in common 

callings (i. e.:i!'~keeping,l fe:t"rying, barbering) that dealt with the pub­

lic thereby assumed legal obligations, especially that of serving all 

who desired service; and in the era. of mercantilism \1hen certain trading 

companies were granted franchises or charters giving them exclusive 

rights to develop and exploit designated colonial areas. 

The prevailing economic philosophy in Englan.d and the United states 

during the early nineteenth century ~~s based on the asslunption that 

free competition would promote the satisfaction of individual and pub­

lic needso It was during this same period that the processes of pro­

duction were being transferred from the consumer to private enterprise 

and from the local tradesmen to the centralized companyo A greater 

number of people became increasingly dependent on the operation of cer­

tain private businesses for services and commodities 1'1hich were becoming 

essential in their daily lives. 

Various approaches to consumer protect.ion were tried in different 

states at different times during the years prior to the establishment 

of regulator,y commissions. A consumer who believed he had not received 

reasonable service at reasonable rates could take his case to the courts, 

but this procedure was never parUcularly effective since such proceedings 

were expensive, the courts were ill-equipped to discharge the function, 

and the solution was alw'ays corrective rCl.ther than preventive. The first 

major legislative attempt to regulate utilities was through the granting 

of special charters which included some restrictlve clauseso The char­

ters, especially the early ones, were generally not well-drawn; they 
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failed to provide for continuing administ.ration and were enforceable 

only in the courts~ The next recourse was to general incorporat.ion 

la'fs, "ihi ch provided for uniform.i.ty,. but they did not provide for con­

tinuing regulatory administration. Finally, legislatures themselves 

set rates. 

There \1ere some railroad coumlissio!'i3 in the United states prior to 

the Civil War, but they served as advisors to st,at4:l legislatures.. The 

first state railroad cOImd.ssion 'l<d.th mandatory power to prescribe rates 

was established in Illinois in 18'1 i+l' in large P3.rt as a result of the 

efforts of the Granger movement. Other stat·Q~; in the. middle liest and 

elsm·:here soon. established such commissions~vlhile many of the mal1o.atortJ 

commissions \>J'sre not very successful in achieYing their object,ives~ they 

nevertheless served as t,hc pattern for later COhlT;'l.:i.ssions and utility regu­

lations, both state and federal_ The federal government entered the field 

of railroad regulation 1887 with the establishment of the Interstate Com­

merce Commissiol1Q 

Beginning in the early 1900~s, and led by New York and Wisconsin, 

states began to es·tablish new commi.ssionB !{Qth broader po\'lers 01' to extend 

the pov,ers of existing railroad commissions in order that public utilities 

other than railroads might be re.€>'Ulated~ By 191.3 half the states had 

general public service or utility commissions ~\Th:i..le today every state 

has one or more such regulatory agencies. The jurisdiction and responsi­

bilities of such comrnissiol1s h9.ve been increased and their procedures 

modified during the past half centu~v, but the basic concept renains the 
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same, namely; regulation of thc)se enterprises considered by the legis-

1ature to be public utilities 1:3 a task for an independent commission .. 

Regulation and the U. S4 .§'.d.ErE:!!l.6 Cour.!!. 

The Supreme Court dec1arEld in 1877 that a business could be so a!-

fected with a public interest as to be a proper subject of regulation. 

When Qg .. one ae'I)1ot,os his pl"'Opert.y '{.O 8. use in which the public 
has an interest y he" :in effect., grants to the public an interest in 
that useJl and must subnL1,t to be c(.:mtrolled by the public for the 
CO;:);lJ.:con good to the extent of' the interes't he has thus created.. He 
may withdra.i his grant by discontinuing the uf.e; but, 5:0 long as he 
maintains the use:> he must submit to control •.. 

Thus, the opel'ation of the grain st,ol"age business in Chtcago, which was 

subject to central contl\')l and pricing, 'Was det.er.mined to be: such a use. 

Railroads \1I'ere declared to be naffected with the public interest" in a. 

decision also rendered in 18770 2 

Subsequent dedsions extended tIns b."l.sic utility concept to other 

businesses. In an 1894 decision, the Court confirmed that a legislature 

has wide discretion in determining what businesses constitute public 

uti1ities.
3 E~cept for the period from 1920 until the mi~dle thirties, 

the COUl-t has tended to support th.i.s recognition of legislative pre-

rogathre. 

The courts, in addition to defining what may be regulated~ have 

lChie! Justice Waite in Munn v~ Illinois, 94 u. S. 113 
(1877). 

2Chicagog Burlington and Quincy H,,. R .. Co .. v .. raVia, 94. u .. S .. 155 
(1877). 

, 3Brass Vo North Dakota, 153 U .. S" 391 (1894)" 
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from time to tiIm~ a.ssumed :responsibillt.y fo.'!.~ defining how the regulatory 

power should be eXerCii:led" TIns has been most. obvious in the field of 

rate regulation, the first and most crltica.l aspect of utility operations 

which states undertook to:regu1at,e.. In t.he Munn case the Supreme Court 

implied that rates se-c, by a legislature .... rould not be subject to judicial 

reviei'i. 4 In latex' cases the Court, opened the way for judicial review 

and finally in i:ma case mill.ii'ied the rates set by the 'l'exas railroad 

commission. 5 In 11398 in Smyth v" Ames t.he Court listed t,he factors 

which should be considered in ~ett:lng m\';eSf! 
6 - . The decision did not 

specify a pa.rticular fOl1n.nIa,. but it later came to be interpreted as the 

fair-value rule .. 

Commissions initially favored original cost. in determining the fair 

value of the rate base but. :\.n time repl'Oduction cost became a dominant 

element in rat.e C<:"l.ses.. T.he Court in 1926 rese1ved these differences by 

racognizing that reproduction costs 'vera to be the prima.r:y basis. used 

in determining fair value .. 7 The Court ''lent to great length to define 

fair value and to specify precise methods ivhich viera to be follorled in 

determining tha.t value.. In subsequent cases the Court a.ppeared to depart 

from this decision.. Finally in 19.44, in 'che Hope case, the Court dis-

carded both previously set standards as to vl.uue and set, courses of pro­

cedure to be used in ascercaining 'value~8 

4Munn v. lllinois!, 94 Uo s" 113' (1877) .. 

5Reagan v. Farmers!r Loan and Tru.st Company, 154 U,' s. 362 (1894). 

6Smyth Ve Ames, 169 u* S. 466 (1S98)~ 
7McCardle v. Indianapolis Water Company, 272 U .. S .. 400 (1926). 

8Federal Power Commission v~ Hope Natural Gas Co., 320 U& s~ 591 
(1944). 
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The validity of rates is still subject to judicial review, but the 

courts no longer riictate the standa.z'ds :ceguJ.ators must use and the tech­

niques they must follo~·r" Jul"'"lsdiction over these matters has been 

returned to the legislatureso 

The Scope 'Of Regyl~n-I9d~ 

'rhe jurisdiction 'Of state regulatory cornmi.ssions has lncreased in 

tenns of the number and tJ~es of utilities regulated, the depth of con­

trol exercised in setting rates, and the phases of utility opera'cions 

which are controlled.. Today it is common for state regulatory commis­

siens t'O have jurisdiction ever electric, gasp telephone, railrood ll bus, 

trucking, public transit, airline, "rater carrier,. water supply, and 

sewage disposal companies.. A commission vull have bread jurisdictien 

ever some classes of com:panies wh:Ue it nm.y hr-:lve 'Only lj.mited jul'isdie­

tien over 'Otherso In regulating a publie utility?s earnings and expenses, 

a commission ll11.ll frequently prescribe a. uniform accounting system, es­

tablish depreciation rates, determine the value of the utilltyfs prop­

erty, decide the propel' rate of return, rule as to the legitimacy of 

specific expenditures, establish the rate stru(!t,ure, and approve tal"iff 

regulations. Commissiens commonly ha.ve jurisd5.ctien over the capital 

structure 'Of utilities; theil~ a.pproval is often a necessary prerequisite 

to the issuing of new stocks ox' bonds or to the refunding of existing 

debt. Similar jurisdiction exists with respect to corporate structure, 

the cemmission revie\f:i.ng and app!'Oving My proposed reet'gallizatioo" 

merger, or separation. Commissions also are commonly assigned responsi­

bility with respect to: (1) the level and adequacy of semees provided 
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by the utilities under their jurisdiction; (2) the safety of utility 

operations; (3) the iSSUallCe of certificates to companies desiring to 

re,lter a regulated field or approval of the surrender of such a certifi­

ca.te or of the suspension or termination of' operations by such a company; 

and (4) the insuring of adequate planning for future growth by the 

utilities. 
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II .. 

A public utility, as defined in Hawaii law" meuns 

OrTns, controls, oportrt.es or manages plant, and 

directly or indirectly for publio use in: (1) 

or freight; (2) conveyanoe or transmission of 

messages, or the furnishing of facilities for 

genoe by electriCity; (3) the production, transmission" and delivery 

light, p011er, heat, wa-cer, gas, or oil; aud (1~) 
1 

of goods. Excluded are: (1) taxi and polnt-to ... point cabs; (2) w'!-tter 

carriers engaged iri contrac't business; (3) 00:11I110n 

freight over the highways except between inadoquately 

D.long inadequately served :-routes; (4) warehousing 
or 

public utili ties oommission finds regulation to be l1€ICessary :1.1'1 the lJ"'Uk.J.", 

interest; (5) utilities oVlned by the sta-lie or the COtll:!ties; and (6) utili ... 

ties in interstate and foreign commerce except as 

mits suoh regulation. 

Public Utili ties Opera:/jil1g in Hauaii 
e • .---..,; ~------.~~ .... --*~ ... ~ 

Most of the commonly accepted public utilities 

most of them are subjeot to the jtu'isdiction of 
Hawa.ii,jl 

mission, and most of them possess franchises, cha.rt01"SJl or certificates 

o~· ::)ublio convenienc e and 

The main differences 

Mainland are in the trallspol'tation field.. Hawaii has no 

service, but it does support two very large 
-----------....... 
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of 

earned with the transmission of en~?rgy-"'elect,l'ic end g:as There are ;::;evon. 

eleotric utility oompanies and on,e gas company G Elec'crici ty :I.e available 

in all populated localities and gas in pipelines is mrailQble in some areas 

of Oahu, Hawaii, and Maui. Thera are e number of providing 

mcation services including a telephone company and several telegraph or 

cable companies; and, if orlO considers them as public u:tilities a 

of radio and television stations.. In 'the transpo:rto.t:lon field 

served by two intl'asta'lie airlines, four bus t.ran,si t Jj.I~J;JS" two railroads 

which provide limited service to waterfront areas Obe in.trastate car .. 

riel', many freight and household goods trucldng firms" and a large bru\lbsr ai' 

taxi and point .. to ... point cab operators.. Most domestic water is supplied 

municipal Vlatar utilities, but, there are also three p:r:I:vat,ely owned 

companies (and a fourth to be added soon). Sewage disposal is also almost 

exclusively a governmental operation except in a few subdiVisions, but more 

private sewage disposal systems are expected ill the i'utm'e. Irrigation has 

not been considered a public utility in Hawaii, though j,rriga-cion 

are operated by both privata companies and the governmen,t., 

Public utility oompanies usu.ally must possess a charter 1 a franchiD0.1' 

or a certificate grant.ed or lssued by i?I. government having jllr:l.sdict:i.on over 

the area in which they desire to opera'be before they may prov:1.de se:rvioe to 

the public.2 Franchises are wh:i.ch a 

~or a more detailed discussion of francbises licenses, 
Hawaiian franchises~ please see: State of Hawaii, Attorney General, ~. 
UtilitY2'ranchis~, (Honolulu, 1961) and copy of memorand.um from Herman Doi, 
special deputy attorney general to Shiro Kashiwa, general, 
is inclllded in the publication 8 
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to private individuals or corporr:diions and are subject to the conditIons 

and limitations whioh the granting government may im.pose" Gov'ernmental 

licenses, on the other hand, are 'Gsmporary permits :i.ssm,d by an ad711in:ts-

trative agency pursuant to the police power of the permit 

individual or corporation to do what otherwise would not be legal.. It is 

not an exclusive privilege.. .A certificate of publio c()uven:l.ence 

necessity may be a limited franchise or a license" 

Frrull:lhises. Charters A and C:ert,:tficates of Hawaii ij s Public Utilities" __ ,~........ 24 •• .a_ .... _ .. 111!1~ __ ~---=..... ~_: __ ~ _____ -.n'= 

All of Hawaii I s electric utility companies and :l'bs 

under franchises granted by the legisla"tur€H3 of the R,apublic and. ·!;h.e 

Territory and ratified by Congress,. as is iniU.c1l.ted in Table 1.. HOllOllJlu 

Rapid Transit reoei'ved j.ts first franchise from the Terri tory of' Hawuii 

while Hawaiian Telephone, Oahu ,Railway and Land Company, and Kahului 

Railroad received their initial charter from the Kingdom.. Certificatel;} 

of publio convenience and necessity have been issued by the public: utiJ.ities 

commission to sev{ raJ. oompanies whi(~h provide bus transportation services 

and around-thewisland tours on Oahu~ Although and 

are defined as public utilities in section 104-1, Hawaii 

1955, they operate without state fl'anch1.ses or certificates .. 

Taxi and point-·tio-point operators ars issued permits by 'their respective 

county governments. Common carrier truok operatol's at present are not 

certified by the State though legislation is pend 

subject to such regulation. Water companies 



LEGAL AUTHORITY FOR VARIOUS PUBLIC UTILITY C01't1PANIES OPERATING 
IN THE STATE Oll' HA7fAII 

Utility COlllpanies . 

Electric 
--n8na-Zight and Power 

Hawaiian Electric 
Hilo Elect!'ic 
Kaual Electric 
Lahaina Light & Power 
Maui Electric 
Molokai Electric 

Gas 
Honolulu Gas 

Hila Division 
Honolulu Division 
Isle Gas 

~t9phon~ 

Charter­
Kingdom of 
Hawaii 

Hawaiian Telephone x 
Mot.or Carriers 
GrayLine - Around-the-Island Tour 

Honolulu Rapid Transit 
Metropolitan 
Around-the-Island Tour 

Kaneohe Transportation 
Leeward Bus (Leeward & Windward) 
Tradewind - Around-theNIsland Tour 
Wahiawa Transport System 

Rl3ilroads 
Kah'.lllli Railroad :x 
Oahu nailway & Land x 

Air litl;') S 

- AIOlW-
Hawaiian 

~!: 
East Kaual 
Kohala. D i teh 
Waianae Develop~ant 

1961 

Franchise­
Legislature 
of Republic 
or Territory 

:x 
x 
x 
:x 
'X 

:x 
x 

:x­
x 

(a) 

x 

Certificate 
of Public 
~onveniel1ce 

and Neces­
sity-Public 
Ut.:U i.t.l.e\"-~ 
Commission 

x 
x 
x 
:x 
'X 

Referred 
to in 
Statutes 
only 

'X 
X 

x 
x 
x 

------.---------------------------------------,--.---------------------------
~~ Public Utilities Commission. 

apipeline ope~ations on Maui considered to be authorized under the Honolulu 
and Hilo division fra,nchises. 
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but are not required to possess a franchise or certificatew Telegraph or 

cable companies are interstate operators not licensed or franchised by the 

state. Similarly, radio and television stations do not receive their basic 

license from the state govennnent. 

Effect of Statehood on Franchises. Some question has arisen as to 

whether the franchises granted prior to Hawaii becoming a State and rati-

fied by the United states are still valid. The state constitution provides 

that laws approved or ratified by Congress should continue in effect until 

altered or repealed by the State, but the Admission Act p.I.'o,\rides that terri­

torial laws enacted by Congress shall expire August 21, 1961. A special 

deputy attorney general has concluded that franchises grcmted by the legis-

lature of the Territory or Republic qualify as "territor:Lal laws enacted by 

Congress" and therefore will expire August Zl., 1961, unless the state legis­

lature act.s sooner; that these franchises are not federal franchises; and 

that "the legislature should act so that the conflict between the provisions 

of the Constitution and the Admission Act may be resolvedtt ) 

Jurisdiction of the Public Utilities Commissio~ 

The commission has comprehensive jurisdiction over the operations of 

some classes of utilities and limited jurisdiction over others. The ex-

tent of its jurisdiction by type of utility is summarized in Table.2. It 

has jurisdiction with respect to rates, sern.ce, accounts, and securities 

0." the electric, gas, and telephtme utilities, but it h[~s no coni,rcll over 

telegraph companies or radio or television stations all of ..,hich are fed-

erally regulated. Interstate and foreign telephone and telegraph service 

-15-



'rabl!::: 2 

REGULATION OF PUBLIC UTIl.ITY OPERATIONS BY THE HAWAII PUBLIC 
UTILITIES COM1lISS ION AND FEDERAL AGENCIES 

Type of 
Utility 

En~ 

Electric 
Gas 

Telephone 
Telegraph 

Metropolitan Transit 
Rural Transit 
Around-the-Island Tours 
Rallroads 
Airlines 

Water Carriers 
Household Goods Movers 
Freight Motor Carriers 

~a.ter and Sewage 

t.Jater 
Sewage 
Irrigation 

STA'l'E OF HAvlAIl 

x 
x 

x 
x 
x 

x 

1961 

x 
x 

x 

x 
x 
:x: 

x 

x x 

x x 

x x 
x. x 

x 
x 
x 

x 

Federal 
Agenc}y 

ICC 
CAB, FAA 

Ii'f~m 

ICO 

.---"~ ........ -~----,----- '--,-, --_._. __ .... 

S.ource: Public U 

aInterste.te and foreign {!:CV.illlUDieations only" 

Federal c.genoy t:;i.;:k;o:J.'c,-,/;I,a:M.oru:lj: 

FCC = Federal Communications Commission 
ICC :: Interstate CCTII!l1e:rf~€l Commission 
CAB tz; Ci"tril Jiei4ct.11.~ttti(!G Bosrd 
J.<'AA f:; }'gdl:iral 
FMB il Fedo:;"'.:,l 



and radio and televlBiol1 bro£i,dccwting are regulated by ·the }'edaral 

Communications Commission. 

In the field of transportation, the oommission B s jUl'isdiotion ,.raries .. / 

with the type of transpor'tation lnvolved.. It has jurit~dictioll over t.he 

financial transactions of the two intrastate ei:'!'linl.3s ~ including the author-

ization of new bonds or stocks and the purchase and sale of capital assets, 

but the Federal Aviation .Il.genf:lY oontl'ols commercial alr transpoJrta:tion 

operations and the Civil AerOl'lal'tt:li.<CB Board sets rates and issues certifi-

oates. The C"A.Bo oontends that the air spaoo between the islol1ds is 

internationtll air and that therefore planes operating between the islands 

are interstate oommerce. Aooording to the C".A.B. its jUl"isdiction over 

interj,sland air operations is not in any way affected by t.he provisions of' 

the Admission Aot,. but it is willing to relinquish jur:LsdiC'liiorL over air 

operations between points on a single island ~ The Supreme Court of' Hawaii 

reoently upheld the refusal of the statu oommission to establish rates for 

a new oorporation which desired to operate an interis1and air bus service, 

but several subsi anti 'Ire questions have not yet been answered" 4 

The Federal Mal'i'Ume Board exeroises jurisdic·tioll oval' intrastate 

water oarrier operations but this responsibility will be asstuned by the 

state as of August 21$ 1961, or earlier if tha State acts dm'ing the 

interim. The regulatory funotion, which the F ~M.B. desires the State to 

assume, will probably be assigned to the publ1.o utilities oommission. The 

F ..M .. B. would retain oontrol oval' inte~stat;e and internatioMl wntl"Jl' ccmmerce~ 

The Interst~jte COTIID1ElrC6 Commission regulatElt'l HaVlo.li',J a '(.',10 terminal 

railroads and will continue to do so in aooordance with the provisions of 

4suprama Court of Hawaii, in the matter of Island Airlines, Inc., 
Oatober Term 1960, No~ 4232, February 27, 1961& 

------. 
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... " " 

the federal raill'C)ad act $ however 9 tho st.ate cG'1!l!niSSio;l has povlar to in-

ot all thE! tl-anei i .. and ul'ound·",thtJ""island 'tou:r ooxnpard.es are regulated by 

the state commission. 

The Interstate Ccmnnsl'ce Commission eX(-Jl'cises some ~](mt;rol oval' house .. 

hold goods moved in 1nterst~l'lie COU1Jnerc.H) 0 1'h9 provisJ.ons of the interatate 

commeroe aot relating to motor oal'rier ope:ra:t;ioA1S :f.n u.tijerstate and foreign 

oommeroe between points within the Ert~ate 'be(lame applicable in Havia!i upon. 

statehood. The Interstate Oommerce Comnd.ssion has issued a certifioate of 

exemption and order, however, whl:ch exempts frcm regulation motol' carriers 

operating solely in H.nwaiio 5 The opinlon was not unal1imo'Ubl" th.1.'ea 00111'" 

missioners entering a vigorous dissent
u 

Commission jurisdict:1.on over private Vlatel' (!olTIpanies exten.ds to regu .. 

lation of rates ~ se1.'Vioe II 2Ztnd accounts but does not i,Delude isstJ.a,nc16 of 

securities" It does not, however, regu.late sewage disposal companies", 

Ih!LAuthori t;y; 9!",:):,he .EJ.1blip_!llllti.i~~LPSl!l1~S.€l~~ 

The authority of the public utilities oommission 1.s described in 

chapter 104 of t~e Re'l.rised Laws of Hawaii 1955j) t'l.lJ runel1ded
9 

as are the pro­

oedural limltationa wh:f.ch the oommission mu.st ObSi.:11'iH;l in exe!'cisj.ng that 

authority. The powers granted to the COmnti~siol:l Bl'e (;jJct.l'cmaly broad,. The 

legislature has not attempted to establish substanti'lye standards or guidea, 

aa distinguished from procedural fI wh:l.oh the c<.wniSSiOYl lllUst follow in 

that rates 



bG "'Just and J't;lt\sonf),blu l1 

'th:t1J 01"':! .. bol·:t(m~ t:md 

proceduNu Ptlbl.:to utl.l:1 

j '( 

mission, othel~ governmen"tal .:I. galley , or a coul"'i:.., If' the commission deter-

mines ft. ., • that in any lIlay ;; 

or not doing wrur~ it ought ·to do.~ n tho COITl!T'.ission. is '(;,0 not . .i.fy the utility 

in writing, inclUde th~) matter in its Ilnnual l"'(jP01"t;) and gi va any other 
I 

publicity to .the mattE:]:" th'.tt it £l6GS :fi'!:,,, 0 

~stigat.2IT. rQ~t.. The cOmmissicln has t.he pOvli3r to investigate each 

public utility, and speci.fically: (1) the aafety e,nd accomIDodat:l.on of the 

public; (2) the safety of 'ft!(.)rking c()r!!:ti.t1ont,~~ ) 
,I of employ-

ment with :respect to hOtH'E) a.nd 

(5) its capital and cO:epo1.'at,e strllct;Ul.'SS; (6) all of i 
.fina.l1ci<~l trans-

actions; (7) its relat,ior!s tvlth o'l:.he:1:" ent.erprises; (H) its compliance with 

laws and rules; and (9) tVa]~ matters of every nature 1~,.t'fect:lng the relations 

and transactions between it a.nd. the public c.n~ persenr;; a.nd cOl"'pomt.ions~ 117 It 

may ~.nvestigate su(~h lY'JJ,t:,ter'~ 

utility, or upon a sWO:.:'l'l 11'1":L 
tho Fur-

thaI', it has the obligation to invest:'gate the amounts cMk"ged .for domest.ic 

6 Sectj,on l04-11~;o Revised Laws of Ha'rlaii 1955<> 
-----........::--~ 

7 Section 10L~-6)J 



Authority with Resl?2£L~d'? Ib'!:~s:'G ~g_,ll~i9 .. ~§..t;..@~ Tho commission is given 

authority to fix all rates, fares, charges~ claB8ificati.ons~ rules and prac-

tices ot public utilities~ Dnd each utility is Clb1.1[;'~:l".rI(J. to .cbide by the 

approved tariffs and regulatiol1fJ~ The l'ates al~O to bo ~:,jUGt ond reasona.ble" 

and provide "a tair return on the pr<:,per1:.y of the utility actually used or 

usef'ul for utility purpotlCJO. ~vtl . Furt.bGl',> lIJY\'1bv.tos and Ul".!l'co'Donable discrim­

ination between localitiesU alto prohJbit.cd" ') '1'1.\(; ClJllll'JliD;]:ion is also aU'chor-

ized, on its own initiative or at tbf:1 l"oquest of ll. td;:U:lty!, '1',0 value the 

property ot any utilityo No mention is made (If any lXtr~icula.l' basil3 'V/blch 

should be employed in maldng the valuation" utili ties nmnt, p'J.blish their 

rates, fares, classifications, chaL'ges p and rules in such ilJEllIDer as the com-

mission requireso Further, the comm:l.ssion has authoY·:i.ty to prescribe the 

accounting system to be employed by utilUy corrn:lnt(?s e.nd to regulate the 

return they receive on thei~ property~ 

Authority with Respect to Securities o All regulated utilities must 

obtain the approval of the corrm1is:.Jiol1 before -iEJsuing stor,;ks,; bonds
lI 

notes
p 

or any other evidence of indebtedi.18E18 which l~ill. be (Jut;3tandi.ng for mOL'e 

than one year. Such indebtedness may only be entered into for PLtrposes of 

acquiring property, constructing i'acilities p l'eful1ding dnbt!J or reimbursing 

the company for moneys actually expended for capH.a1. PUrposes. 

!,uthorlty. with Respect to ,.9orpor?-t.e §J2...ructUI"ffilo A public utility may 

not acquire capital stock j.n any ot-lIn):' Thl1a:Li public utility 1','ithout firs'l; 

8 
Section 104-15, lievised ·k';;] 0:( Hm·mi.·:t 19!22t1 i.H:J amendGd .. 

. 91!?J.g. 
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obtaining the approval of the commission. Neither may a utility merge nor 

consolidate 1tlith any other utility or sell or otherwise dispose of any of 

its property or franchises or permits w.tlihout the prior approval of the 

commission. 

Authority. "lith ~Eec:t to CommolL Carpers.. Several sections in 

chapter lOlt. deal specifically lath common carriers operating on public high-

ways 0 Such carriers, exc1spt those which transport. freight, are required to 

obtain a cerlificat,e of public convenience and necessity before furnishing 

public serviceQ They must also provide surety bonds or liability insurance 

to pay final judgments which may be awarded as a result of death or injury 

to a passenger or loss of 01" damage to property .. 

Prescribed Commission Proeeduresu The law prescribes the procedures to ------- ---
be followed by the commission ~Ll1d grants the commission or individual com-

misstoners the power to adminifrtel' oat.hs, compel attendance of witnesses, 

require production of exhibits, examine witnesses, and punish for contempt. 

p~ hearings must be public,and utilities and complainants have the 

right to be represented by counsel. The conunission, however, is not bound 

by strict rules of common la1.". relating to evidence. The commission may not 

approve an increase in utility rates without holding a public hearing on the 

island on which the utility iEI located" The law specifies the manner in 

which notice of such a request for 8. rate increase and hearing on that in-

crease shall be gi veno Further, reasonable noti ce must be given by the com-

mission to Ii utility which is being investigated. Appeals from the decisions 

of the commission are made to the state supreme court. 
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III. THE ADIlINISTRATIO~LOF THE 
PUBLIC UTILITIES CO~lISSION 

Once the State assumes responsibility for regulating the activities 

of those businesses \'lhich it has designated as public utilities, the 

question of what constitutes the most effective way to discharge this 

responsibility a,rlses~ In creasinglYJ! since the turn of the century, 

jurisdiction over the activities of privately-owned public utilities has 

been assigned to commissions Which usually operate somewhat independently 

of both the executive and the legislative branches of government. Be-

cause these commissions have "tihe power to issue orders to utilities, they 

are able to prevent abuses before they occur, and because these commissions 

are continuing bodies!J they are able to exercise day-to-day control over 

utilities .. 

The widespread acceptability of the commission approach is evidenced 

by the fact that 49 states.., the District of Columbia, and Puerto Rico all 

have such commissions .. 1 .A fel" states divide the responsibility for regu-

lating utilittes among several commissions .. The federal government haa 

also created commissions--Interstate Commerce Commission, Federal Com­

munications COmmission, Federal Power Commission, ,Civil Aeronautics 

Board, and ,]'ed.el'al Maritime Board-~to regulate interstate puDlic utility 

operations. 

The widespread use of the co~nission approach to utility regulation 

lRhode Island has a publj.Clltilities division within a department of 
business regulation which is headed by a public utilities administrator. 
Quasi-judicial IIJ3.ttel'S are ruled on by an adrninistrati ve commission com­
posed of the aclrninistrator and his two 8ubordinate bureau chiefs--the super­
intendents of the buraaus of regQlation and of rates and tar1tfs* 
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belies the amount of controversy which surrounds it. The recent Landis 

report is only the latest in a series of criticisms which have been made 

concerning the operat1on of regulator.y comrnissions. 2 Much of the criti-

cism of commissions centers about their independence from the executive 

branch of government and the consequent difficulty in developing coordi-

nated, long-range government policies relating to energy, communications, 

and transportation. Commiesions are also often criticized for being 

dominated by the industries they regulate, being dilator,y in processing 

cases, and for improperly merging legislative, executive, and judicator.y 

functions. They have also been cr;ticized for failing to recognize the 

affirmative role of the profit motive in utility deve10pment.3 

. Hawaii , like its sister states, has assigned the task of regulating 

its public utilities to a semi-autonomous, multi-member body--the public 

utilities commission. This section of the report is concerned with de-

scribing the organization, staffing, financing, and workload of that com-

mission. 

Organization and Staffing 

When Hawaii gained statehood, it was neoessary to reorganize the exeou· 

tive department into not more than twenty principal departments as provided 

in the State Constitution. There was 'some debate, at the time reorganization 

was considered, as to whether placing the commission within a department 

would be compatible with the purposes of the commission or whether it would 

2James M. Landis, Re ort on Re ator A eneies to the President-Elec 
(Washington, D. C.: Government Printing Offioe, December 1960 • 

3See N. Y. Chamber of Commerce, Publio Regglation of Utility EnterRrise, 
(New York: 1960) and Re ort of the President's Committee on Adminis rative 
Management (Washington, D. C.: Government Printing Offioe, 1937 • 
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not be better 'lio malce the commission a separate department. ~lthough other 

boards and commissIons in the state were concerned with regulating private 

business, the public utilities commission was clearly the largest and possi~ 

'llie most important of these agencies o The legislature finally decided. to 

create a department whose primary function would be to regulate the activi~ 

ties of private businesses whioh are affeoted with a public interest to 

such a degree as to require govel'nmental control, and the publio utilities 

commission was made a division of that departmento 

fu3.lationElhll!."Q!j;h~.Je.Qj).lI1j,ssi@ to tho ~wirqm:t of Treas'Qrv and 

Regulation. Placement of the public utilities camnission within the dePart­

ment of treasury and regulation for administrative purposes means that all 

cOImllunioations of the comm..i.ssion to the gov'ernor or the legislature and all 

requests for funds are transmitted through the treasurer, who is director 

of the departmento The treasurer also~ (1) reviews and approves personnel 

transactions, other than appointments of the commissioners themselves; 

(2) assigns offioe space; (3) approves purohases; and (4) passes on rules 

and regulations adopted by the oommission. The treasurer's authority over 

the commission is limited to those activities mentioned above. He is 

speoifically prohibited from con'trolling the quasi-judicial functions of 

the commission" 

The actual working relationships between the commission and the 

department are still in the prooess of evolving~ The oommission since its 

inception has operated independently and understandably finds being within 

a department, even if only for admi~strative purposes, somewhat of a 

burdensome arrangement offering it few advantages. The department, on the 



other hand, has not entered into the business of the canmission other than 

to :iJnplement. the R')organiza"liion Act provision relative to administrative 

responsibi1ities~ 

Thus the commission in all substantive matters continues to operate 

as a relatively independent agency, with the notable exceptions that it 

is nOTI accountable to the executive branch in a way in which it was not 

before .. 

Ih!L.Commi~sMm.. The cOiIlmission consists of five members, appointed by 

the governor with the advice and consent of the senate for 4-year overlapping 

tel~S. No commissioner may now se~ve more than eight consecutive years under 

the provisiono of the Hawaii State Gover~~ent Reorganization Act of 1959. 

Two members are appointed from Oahu, one from Maui, one from Hawaii, and 

one from Kauai. One of the two Oahu commissioners is designated as chair­

man. Commissioners serve part-timet receiving $10 per day While actually 

engaged in performing their official duties, provided that the total amount 

paid in anyone year does not exceed $1,000. They may also receive reason­

able traveling expenses. Commissioners may not hold any interest in or 

receive any l"onumeration from a public utility company. The commission. 

meets regularly on the third Wednesday and Thursday of each month and holds 

Buch other meetings as it may deem necessary. 

Alaska, which established its commission in 1960, and Hawaii are the 

only states in "lhich commissioners receive per diem rather than a salary 

and in "'hieh all commissioners serve part-time only. In Vermont the chair­

man serves full-time and the commissioners part-time. other states employ 

full-time corumissioners, though in some sta.tes, commissioners may and do 

accept outside employment which does not conflict with their re­

sponsibilities as members of a regulatory agency in terms of the nature 
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and denunds of tho work g 

The commission appolnts a director 1-1ho is in charge of the com­

mission's staff. The general pract.ice has been for the commissioners 

to keep themselves apart from most internal administrative matters and 

to deal with staff membe;:'s on imporl.ant questions through the director. 

The cOmmission, however: and not its director" is in the last analysis 

responsible for the management of t.he agency. 

Commissioners, for thel most p."l.rt., have served for relatively long 

periods as shown in Table 30 The present commissioners have rendered a 

total of over 60 years of serviceo There has been a tendency for com­

missioners to rely on certain members for advice in particular araase 

Thus, for example, each neighbor island conunissioner is considered to 

have special !mowledge with respect i;o u'cilities on his island" while each 

of the five cOIDI!!is3:l.oners is considered to be an expert, in finance, engi­

neering, transportation~ accounting, or utility management. There 

appears to have developed, as a rnatter of habit and convenience rather 

than law, serne tendency for division of labor .v.itllin the commission. 

Commissioners appear to be selected from a very limited group of 

occupations)! businesses.o and professi()ns, as a review of the data in Table 3 

indicates.. Except for the appointment of t.HO commi.ssioners from Kauai, \-Tho 

served for relatively short periods, n.l1 the commissioners since 1946 have 

been businessmen, financiers, or bs.nkm:'s (13)>> attorneys (2), or engi-

neers (2). There has not been one co]~ege professor, labor union official, 

social ser-vice agency director, physician, or company employee othel~ than 

a member of top-managernentw The theory appears to be that those acquainted 
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Name 

Valentine B. Libbey 

Arthur H. Rice, Jr. 

John Ee Parks 

James Me O'Dowda. 

J. Harold Hughes 

Jesse 'HQ Kopp 

Robert Te Williams~Sr. 

Roger S. Ames 

J a.mas M. O'Dowda 

Vincent J. Moranz 

Roger S. fl.In9s 

Table- 3 

DATA ON »1PLOYMENT AND TERMS OF OFFICE OF 
COMtlSSIONERS OF THE PUBLIO UTILITIES C(WflSSION, BY COUNTY 

1946 to 1961 

QM!!l 

Occupation, Business Member Chairmsn or Profession Fro.l)l To From To 
Ellgineer May 1933 April 1947 February 1937 ,April 1947 
President, A.Ho Rice, 
Ltde (Stocks & Bonds) JUIl.$ 1939 June 1946 --

Attornsy NOVGmbez- 1946 Nm ... embe~ 1947 June 1947 November 1947 
!1ans.ge r g Honolulu 

I10tors, Ltd" Ap!'i1 1947 December 1951 Dacembsr 1947 June 1950 
Att.omey Janucry 1945 June 1953 July 1950 June 1953 
Engineer, Grace Bros., 
Lt.d., Paving Div:tsion January 1952 November 1954 ~ ~ 

PrGsident, Wl-11iams' 
Equipment Go" June 1953 April 1957 

President, Budget 
Finance Coo June 1955 October 1955 May 1957 October 1955 

l-ianager $ Tidewater 
Oil Coo (Hawaii) May 1957 Present October 1958 Present 

President, Hawaiian 
Savings & Loan October 1955 April 1960 - .-.-

PreSident, P~rican 
Pacific Life Irisurence October 1960 Present - --~---~~-~-----_R~ __ .M __ ~ ___ .~_~Q~_~~ _______ ._. ____ = ____ ~_ 



Nama 

Fred G~ Manary 

Walter E. Eklund 

Leo G. Lycurgus 

Randolph A$ Crossley 

Manuel A. Aguiar, Jre 

Anthony Ce Baptiste, Jr. 

Edward K" Robinson 

Maseru Shinsski 

Table :3 (continued) 

MAUI -
Occupation, Business 

or ProfeRsion 

Enginaer, Hawaiian 
Commercial & Sugar 
Co. (Retired 8/60) 

HAWAII 

Manager, Hilo 
Motors, Ltd .. 

MB..'1ager, Hilo Hotel, Ltde 

KAUAI 

Manager" Hawaiian 
Fruit Packers 

RB..'lcher 

Manager" Waimea Branch, 
First National 
Bank of Hawaii 

President i Kauai 
Finance Factors 

_SoUrce: Public utilities Conunission. 

From 

May 1935 

July 1942 

Apri11947 

April 1945 

April 1947 

D6cember 1948 

April 1951 

June 1953 

Member 
To 

Present 

April 1947 

Present 

April 194·7 

SeptembGI" 1948 

December 1950 

June 1953 

Present 



wIth business are best qualified to l.'egulate business. It may also be 

that people in only these types of occupations s bus.illesses, and pro­

fessions from which commissioners ha:ve b.~en selected can afford and are 

willing to give up the amount of time necessary to serve as part-time 

commissioners. 

The Staff nnLIts. F)m.Q;tio~. 

The commission 9 s staff t which se~tVes undal' the director, is 

organized into an administrative s9ction~ an accounts and finance branch, 

an engineering branchp and a transpo:rtati.on bra.noh as shown in the chart 

on the following pa.ge~ All members of the commission's full-time sta.ff, 

except the director~ presently sel~·e in civil sel~ice positions. The 

direc'lior's posltion was exempt prior to reorganization and its present 

status is not entirely clear. 

The director is responsible for directing the work of the staff and 

for the commission's relations with other governrnentel officials and 

agencies and with utility companies and priva.te organiza.tions. During a 

case, the director supervises the staffts york in preparing the staters 

presentation, arranges the hearing schediue, and advises the commissioners, 

upon request, during a hearing. An a.dministrative secretary takes the 

minutes of ccnnnission meetings and maintains commission records though 

formal hearings are recorded by a court reporter. The administrative sec­

tIon provides the usual clerical~ fisca1 1 and personnel services. 

The accounts and finance branch performs a group of 1.~e1at~!d functions .. 

It is responsible for: (1) insuring that utilities follcH the prescrlbad 

accounting and report.Lng procedures, (2) ex.a~!1ining operating results; 

(3) developing da.ta on ra.te bI18-':;8, rates of l"3tur'n, cost of money, financial 



ChSrt 

ORG]lNIZATION k"ID AUTOORIZED 
ST /IFF OF THE PUBLIC UTILITIES COMMISSION 

STATE OF HAWAII 

I 
Consultin~ Se~!£6s 

1 ConsultantS. 

:::=-
tccounts and FinancG 

Branch 

4 Auditors 

I 
i 

ARetained by the Commission. 
'hserve part-time. 

1961 

PUBLIC UTILITIES 
CO}fMISSION 

5 Coromi ssioners·6 

Director 

1 Director 

1 
ti 
r 

~ 

::,,=1 
Engineering 

Branch 

4 Engir.esrs 

-

~gal Services 

1 Deputy Attorney Genaralb 

Administrative Sectio~ 
7 Seeretaries, Typists 

and Clerks 

T~ansportetion " 
Branch 

1 InVestigat~~ 



i t "'·],·1··· .. ' .,~.' ·".n (I) i ··"n' .. f.·· .. : .. ~) .• , ... ·1.·". ti n'" f' requ remen s, an,.;: r~; .. d .. ·' .I l:;:l\,vh •. ·~ "I-, .7.:.\, ... :<\,.1, .• jl, ... d". ,.1PP.I . .l.\.;,1 0..., 0,[, 

expClind:t tures; and (6) invo:Jt.i~:'d;u[J (loiTlpla:lnta. 

The engineering branch is also concEn~ncd wUh money matters but 

more from the viei7poin'fj of technical 611gineer:i.:ng COl1sid<;lre.tions 6 Thus 

the division is involved iu appra:i.s;"lr;, Tato bm::e valuat.ions, depreciation, 

cost of service and similar studios., and rovr~nue tiud o.1:pul1di till'i3 fore-

casting. Construction standards ~ safety 1 lille G~d.(:n~do~1s.f plant and dis-

tribution system improvements and m .. '}Jansions) purchase power contracts, 

service complaints, and fuel oil clauses also UJ:'E tI:1c\,:,)C thr: jo:risdlction 

of this branch.. It also investigates and resolves (~Gmplaint,s concerning 

interference with radio and television reception. 

The transportation branch reviGi7s applications for cert.ificates of 

public convenience and necessity filed by motor vehicle co!,!t')lon carriers, 

enforces the terms of such certif'ic8tes~ and investigat.es complaInts 

concerning carriers G 

I..e'p;?l SeI"[iqes. I.Jsgal serviC03 are pl'ollided b;;r the at;Gorney general 

who assigns one of his deputies to S6l'V8 the commission 0:0. a part-'liime 

basis. Ordinarily, the deputy is able to d'31/ote about half his time to 

commission matters, but dUl'ing heari:.1gs ho ,7orks exclusivoly for the 

commission .. 

The deputy is responsible, :i.\~' 

utilities cc::illlission 0 He playc c:. _lL'[]ific~,.1t :r'oJ.e in d;:, tC':i.;d.2:dl1~ p:dor 

pres~nting its caSG. Durin;:; £j haa:dn:l; 110 dL::l.XrLo.s ;:, Lt. "_l:"C,, of tt~j 



privately-owned utility eompany which are believed to be incorrect or mis~ 

leading and advises the commission on points of law when such ques'bions arise .. 

ConsultJll..~ S~r;v~. Tho publio utilities commission retains tho 

services of a utiliti~s consLutant, lrur. RoyWehe of San Francisco, who is 

paid a retainer for providing a limited number of days of connsel and advice. 

When important cases arise, howover, he is requested to assist in preparing 

the staff's case and in presenting that case before the comndssion.. He fre­

quently appears as a wit.ness for the state and often participates in the 

questioning of company witnesses. 

Qtfice SRaca 

The Commission is housod on the first floor of the Hawaiian Life 

Building. The quarters include adequate space for staff members as well as 

a hearing room for the commissioners., The offices have been rented for five 

years, Feb:ruary 1958 through January 1963, for $1,400 per month.. It was 

not required at the time that the lease was signed that it be reviewed, 

negotiated, or approved by the division of public works (now a part of the 

department of aocounting and general sel~ices). It is possible to cancel 

the lease at the end of a fi:st::al year if no appropriation is made for 

quarters. Such an action would presume, of course, that space was available 

in a state office building~ 

Einancin,g th~ RE'!gUlatory Pro,O'd:0E 

The costs of operating the public utilities commission are financed 

from a general fund appropdai;inl1 made for the purpose. Prior to July I ~ 

1959, the commission had it::.; ,;'{!l1 special fund into which were deposited fees 

paid by public utility cClllpnhios and from which the commission e:h.rpsnded 

money as required~ This arrangement had the advantages) from the commissionls 

viewpoint, of providing it with a great deal of latitude in finanoial matters 
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and a minimum of program review, though standard provisions with respect to 

depositing funds, prooessing vouohers, and reporting expenditures applied. 

Now that an annual appropriation is required, the oommission must submit a ' 

budget request, justify it before the governor aud legislature, and expend 

funds in aocordance wit}l a planned program and quarterly allotments. 

One disadvantage of general fund financing is that the oommission may 

not have adequate funds available to meet the unusual case in which the 

cost of consulting and reporting services run extremely high. The commission, 

in such an instance, can request that the governor make money available 

from his contingency fund. This difficulty has been avoided in one state 

by making a special appropriation to the commission whioh may only be drawn 

on for speoial assistance such as consulting and reporting. It is possible 

to restrict the use of this type of oonditional appropriation in a number 

of ways and still attain the desired flexibilitYe 

Commission Expenditures. Commission expenditures have inoreased in 

recent years, as shown in Table 4, due to several factors including a small 

increase in staff, inoreases in staff salaries, and much higher expenditures 

for other current expenses. The expenditures for personal servioes rendered 

by commissioners, oonsultants, reporters, and others vary from year to year 

depending upon the number of important cases which are heard a The large 

inorease in other our rent e~nses has been primarily for rent and for travel 

in oonneotion with ourrent oases. A reoent case involving the telephone 

company, for instanoe, required the holding of publio hearings on all the 

islends, as well as the taking of several trips by the oommission's consult­

ant. The cost of regulating public utilities is now over $150,000 per year. 

It is doubtful if this cost will be reduoed in future years, exoept possibly 

for rental of office space. It is more likely that it will inorease as the 
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Fiscal Year 

1955-56a 

1956-57a 

1957-5S&' 

~ 1958..-598 

I 

1959-60b 

Table 4 

EXPENDITURES OF THE PUBLIC UTILITIES COMMISSION 
ST ATE OF HAWATI 

July I, 1955 to June 30, 1960 

Personal Services 
coIllIIlissioner, Other 
Consultants, Sub- Current 

Staff Othe!"s Total ExPenses 

$58,773 $ 6,507c $ 65,280 $20,448d 

64,462 5,736c 70,198 19,539d 

76,078 11,754c 87,832 41, 741d 

79,632 8, 950c 88,582 51,059d 

92,428 21,314 113,742- 36,586 

Source: Public Utilities Commission. 

Bspecial fund. 

bGeneral. fund. 

Equip-
ment 

$ 71'3 

491 

6,846 

8,267 

33 

Special 
Charge 

-
$96,150e 

-

cInc1udes emp1oy~e's share or l'Stirement costs.. This cost paid from a general 
tuna ap~opriation in 1959-60 a 

dIncludes management cnst leVy made against special. funds .. 

i!Non..;.rec1L~ing charge 1.evl.ea. against speCl.al runas to raise r-evenue to fi:I'lanoe 
the oosts of salary increases (Act 2,· Special Session Laws of Hawaii, 1956). 

Total. 
IjixPendi ture s 

$ 86,501 

186,378 

136,419 

147,908 

150,361 



commission's jurisdiction is enlarged and more intensive regulatory 

administration :1.s desired 0 

. Pers<;?nal Serv~C~S4 The stafr of the coIlll1rl.ssion is no·t large, compared 

to the staffs of oonmiss:i.ons of other states. Only six states-...J)elaware, 

Idaho, Montana, Nevada, Vermont, and Wyoming--had fewer staff employees 

than Hawaii as of, July 1, 195904 Most state commissions, however, regulate 

a greater variety of utili'cy services and many regulate a larger number 

of individual companiesG For these and related reasons, interstate statis-

tical comparisons need to be employed judiciously. 

The commission has seldom been able to fill all of its authorized 

positions, as a review of the data in Table 5 will indicate. The assistant 

engineer's position was vacant for three years, primarily, according to 

the direotor, beoause the proffered salary was too low. As of January III 

1961, however, all 17 authorized positions were actually filled which gave 

the commission a larger staff' than it has had during any of the past 10 

years. Several additional positions have been requested in recent years. 

It has been suggested that it will be necessary to double the staff if the 

commission assumes jurisdiction over nlotor vehicle, air, and water carriers. 5 

The Commission's Worl\)Q.a<!, 

The workload of the commission is not subject to precise measurement .. 

Frequently the amount of time devoted to any particular matter is determined, 

in large measure, by the pressure of other work. Seldom does the staff 

have an opportunity to study and report on a question in as much depth 

as .:!.t might like. Tasks which result in the issuance of similar orders often 

4National Association of Railroad and Utilities Commissioners, 
Proceedin~s. SeventyJ[irst Annual Conventiqa (Washington, D. C.: Author, 
1960), p. 307. 

5Letter from Director, Public Utili ties Commission, to Senate Committee J,f 
on Eoonomio Deve1opment~ Tourism, and Transportation dated Maroh 8, 1961. 
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Fiscal Year -
1950-1951 
1951-1952 

1952-1953 
1953-1954 

1954-1955 , 195.50-1956 w 
cr-, 

1956-1957 
1957-1958 

1958-1959 
1959-1960 

Table 5 

SIZE OF ADl-lJNISTRATIVE .AND TECHNICAL 
STAFF OF THE PUBLIC UTILITIES COMHISSION 

STATE OF HAtJAII 

July 1. 1950 to June 30, 1960 

___ Administrative Tochnical Total 
Authori~ad Actual Authorized Actual Authorized 

8 7·7 6 5.0 14 
9 7.9 6 4.8 15 

9 8.0 6 5.0 15 
9 8 .. 0 6 4.8 15 

9 7.2 6 4.7 15 
9 7.5 6 5.0 15 

9 6.6 8 5.1 17 
8 6.9 8 6.0 16 

8 6.8 9 7.4 17 
8 6.6 9 7.9 17 

Source: Public Utilities Commission, 

~: As of January 1, 1961 the 17 authorized positions 
were filled. Two floater posi tiona were 
suthorized but not filled due to lack of provision 
for pqment. 

).ctua1 

12.7 
12.7 

13.0 
12.8 

11.9 
12.5 

JJ .• 7 
12.9 

14.2 
14.5 



require different amounts of staff time. There are no useful standards 

whioh specify that a major rate case should require 100 days of staff time, 

a line extension application 1 day, and a review of an applioation for a 

certificate of convenience and public necessity 3 days. The oommission 

has relatively little control over its workload except with respeot to 

investigations which it initiates. 

There are a few general indices of workload, however, whioh are 

useful in evaluating changes in the total amount of work whioh the oan­

mission must prooess. Data on meetings held, dockets processed, and 

deoisions and orders issued have been maintained by the oommission for a 

number of years, and are presented in Table 6, for the years 1957 through 

1960. There has been an increase in the number of business meetings 

(also called quorum meetings) and publio hearings held by the oommission. 

The increase in number of hearings in 1960 was largely attributable to a 

major telephone case heard that year. The number of dockets reoeived has 

varied between 30 and 52 per year and the number of deoisions and orders 

between 35 and 45, except that in 1958 the number was larger because many 

transportation oases were processed. 

Most of the oommissionws work results in the issuanoe of orders. 

If, therefore, the number of orders which require a large amount of stafr 

time has increased greatly, then probably so has the quantity of work whioh 

the commission is required to perform. Data Bre presented in Table 7 on 

the numbex' of orders, classified by type of order J which the connnission 

issued in the Y'3ars from 1950 to 1960. Because the amount of work involved 

in issuing an orde~ varies greatly, orders requiring a similar amount of 
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I. 

II. 

III. 

Table 6 

}1EE'TINGS HELD I DOCKETS PROCESSED .6.ND DECISIONS 
P.ND ORDERS ISSUED BY THE PUBLIC UTILITIES COMMISSION 

STATE OF HAWAII 

1957 - 1960 

!2.ll ;b22! !m 

Meetings held 
Quorwn ~eetines 24 31 46 
Public hearings 29 56 59 

Dockets processed 
Filed and racaivad 33 52 30 

Decisions 2nd orders issued 
Electric and gas 11 9 9 
Ta1ephono 3 6 3 
Transportation 20 35 23 
Miscellaneous 1 3 1 

TotBl - 35 53 36 

Source: Public Utilities COnunission.. 
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1960 

55 
133 

43 

25 
2 

16 
2 

45 



Table. 7 

DECISIONS AND ORDERS OF THE PUBLIC UTILITIES COMMISSION 
ST ATE OF HAv.IAil 

1950 ... 1960 

Relative 
Type of Order Weight 1950 1951 1952 1953 1954 1955 1956 1951 1958 1959 1960 

Major Rate Case Orders 40 12 10 8 6 10 4 3 7 5 6 8 

Complicated Orders 20 
Rates 4 4 1 1 1 6 6 1 6 1 -Depreciation 1 - - 1 - 1 5 - 6 
Mergers 2 - - 1 .. 1 - 1 
Valuations - .... .. 1 .. ... ... - 1 1 

Intermediate Complexity Orders 3 
crCN 22 4 5 3 4 5 3 12 24 10 2 
Finanr.a 5 10 11 10 8 5 9 7 7 8 11 , 
Rulas and Regulations 2 1 3 3 2 1 3 1 I \.JJ 

~ Tariffs 2 1 1 f - - -
Simple Orders 1 

Plant Purchase or Sale 3 2 5 2 - 1 2 - 5 6 
Revised Boundaries 4 2 - .. .. - - - -Purchase Power .Agreement - - 1 ... 1 I 4 
Ipvastigations - 1 - ... \- - 1 5 
Lina Extensions ... - .. .. .. 1 1 1 
Formal Complaints - .. .. .. - .. .. 1 1 2 
Accounting Procedures - - .. - .. 1 .. 3 1 .. 
Special Services - .. co .. .. ... - 1 ... 1 
Easements - - .., .. .. .... - .. .. .. 2 
Conversions - ... "" ... - ... .. ... .. - 1 

TOTAL 55 36 30 31 2S 21 31 35 53 36 45 
WEIGHTED TOTAL 680 572 - 401 354 484 330 522 371 556 327 423 

Source: Public Utilities Commission. 

Abbreviation: 
CPeN : Certificate of Public Convenience and Necessity 



time have been placed together. The four groups are: (1) simple 

orders which require little work; (2) orders of intermediate complexity 

l'Thich, on the average, require about three times as much time as a simple 

order; (3) complicated orders which, on the average, require about 20 

times as much work as a simple order; and (4) major rate case orders 

which, on the average, require about 40 times as much work as a simple 

order. The estimates of relatiVe time are rough approximations made by 

members of the commission's staff. 

The data in Table 7 indicate that while the number of orders issued 

in the various classifications has tended to fluctuate from year to year 

there is no distinct trend indicating that the commission's work is 

either increasing or decreasing. The same conclusion applies even if the 

orders are weighted according to the 1-3-20-40 system described in the 

prior paragraph and a weighted total calculated. 

It is fairly clear that there has not been any distinctive increase 

in the quantity of work which the commission and its staff process 8S 

measured Qy applications and orders. There have been, however, important 

changes which affect the amount of time required to process the Bame 

quantity of work. First, more comprehensive studies are made than for-

merly and more materials are prepared for the commission fS use in reach-

ing its determinations.. One example of this is the cost-of-money studies 

in rate cases which the staff now preparese Second, the size and com-

plexity of the operations of the utilities which are regulated have in-

creased greatly. The number of kilowatt hours of electricity sold has 

more than doubled in the last ten years. Total telephone stations and 

total calls have also doubled in the same 'period while the therms of gas 

sold has increased by about half. This large and rapid growth in utility 
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services has required great increases in plant investment, new issues 

of securities, and continual review and adjustment of rates. This has 

meant, for example. that studies such as depl~ciation and valuation, 

which are often part of a rate case, require more time to prepare than 

in years past when utility operations were not so large and comPlicated. 

Further, as the utilities have increased in size~ the companies have 

tended to invest more time and money in preparing and presenting their 

cases. This has resulted in the connnission having t,o investigate many 

matters which might not have been issues in former yearso 
, 

Thus» it is not the quantity of 'Work processed that has increased, 

but rather the nature of the coramission~s studies and the size of the 

utility operations which have c~edD 



IV. THE REGULATION OF PUBLIC urILITlES 

The regulation of private utility companies by the government 

necessitates the establishment of procedures that make it possible to 

ascertain the public interest and to guard that interest while at the 

same time ensuring that the legitimate rights of company owners are also 

protected. The task of establishing and administering auch procedures 

has been entruElted to regulat():ry commissions. These commissions have 

been assigned legislatIve, executive, and judicial authori~ to enable 

them to achieve the purposes of utility regulation$ 

The commission is a miniature legislature when it adopts general 

orders which supplement the law and are a.pplicable to all utilit,ies or 

establishes general guides which it follows in ruling on individual cases. 

It 1s a court when it hears and decides individual cases. It is an ad­

ministrative agency when it investigates utility opera.tions and prepares 

and presents evidence in hearings. Even vithin the commission, d:lfferent 

parts of the agen!y serve in different roles at the sama tiree~ Thus 

during a hearing the connnissioni itself is a court but the sta!"f is an 

administrative agenc.y. 

Utility commissions are not the Ol"..1y governmental agencies jn td:rl.cl:l there 

is a merger Of such seemirigly diverse functions.. It also occurs within admin­

istrative aGencies headed b.7 a single individual and subordinate to th~ 

chief executive. Thore is nothing iYUleNntly incorrect in having a merger 

rat.hE-l' the.n A. sGparation of pOW~l~S as Ion:;; as adequ'lte safegua.l-ds exist to 

assure that those who r<::quire protection /lra protected. It is iJr:port:lnt, 

ho,~ever, fr"olil the vieupc.int of r;,gulatin~ public utilities that tho~e C011-

cerned vith the process of rt ;;ulation reco.:snize tha.t they operata in sev8:t'al 



capacities whioh require the aSBUlllption of dif'fsl'illg perspeot~veB it each 

of the three 1'01138 is t,o be dlschaJ."'ged suoc8ssfull;Vo 

Regulation Thro~h Le~latiGJ1 

A publio utilities oommission ll like nlaIly agenoies within the executive 

branch of the government, is authorized to adopt rules and regulations which 

supplement the provisions of law. This arrangement, has the advantage of 

permitting those who beat understand the intricaoies of a particular situ­

ation to deeign~ adopt~ and eni'oroe th~ rules whioh implement general legis~ 

_lat~\Te lntento\ Further, the practi(\e~ (1) reduc.es the volume of deteU 

which a legislatUl~ must consider; (2) pel~ta the amendment of rules with­

out having to submit suoh proposals to a legislative body; t~) oontributes 

to the simplioity of statutO!'Y lall~ and (~.) minimizes the need for amendment 

of the etatutes. 

Q2neral Order~o The publio utilities commission is·emp~Tered to adopt 

general ordera whioh are applicable to all utilities or to classes of utili­

tiss. GenersJ. orders, which are li8~d in Tabla 8~ ar'e adopted oDly after 

stud1 b.1 the cammission!s staffp consultation with the utilities affscted, 

provisions for public he&rings~ ruld review and d51iberation b,y the oommis­

sion. The oontents or the orders are noted ~~lowb 

General order numbara 1 thr'ough 4 ha:ii19 'be"~n superseded by general order 

number 7. General order nUD1I::J('ll" 5 prescribes t.he rules of practioe and pro­

cedure governing commission proceedingsu It oovers Buch subjeots as formal 

requirements for pleadings arid l:I:l"i~:f'e IJ Dl"J'sstigatiollo'J applications, fUing, 

forms, hearings, Bubpoenas g evidencs, briefs and oral arguments, deCisions, . 

and rehearings. Order number 6 provides tor the adoption, with slight modi­

fication, of the rules of the California public utilities commission govern-



Order 
~ 

1 

2 

3 

4 

; 

6 

7 

8 

9 

Table S 

GENERAL ORDEBS OF THE PUBLIC UTILITIES COMMISSION 
STATE OF HA.liAII 

1961 

Subject 

Rules and practices to be observed by 
all motor vehicle common oarriers o 

Amendment general order number l~ 

Amendment general order number 1 ~ 

Amendment general order number l~ 

Rev L:~d rules of practice and proce­
dure.a. 

Rule governing overhead line construo­
tion. 

Revised rules and practices to be ob­
served by all motor vehicle common 
oarrlers~ 

Revised uniform system of accounts tor 
electric utilities. 

Revised uniform system of accounts for 
gas utilities .. 

S0111"C:(3: Public Utilities Commisaion
lo 

Date 
Adopted 

January 20, 19.3.3 

February 3, 19.3.3 

September 15, 19.3.3 

Ootober 14, 1942 

February 18, 195.3 

June 12, 195.3 

June 20, 1956 

Ootober 27 ~ 1960 

October 27, 1960 

SPrior rules adopted by commission December 2, 
1920 but not as !l general order. 



ing the construcM.on of overhead lines., The :rules and practices to be 

observed by all motor vehiole cammon oarriers~ speoified in general order 

number 7, apply only to oarriers transporting passengers for compensation 

within the City and County of Honolulu. The order provides for inspeotion 

of oarriers and reporting by carr.iers and establishes standards for equip­

ment. and operation of vehicleso General ord®r numbers 8 and 9 provide 

uniform systems of accounts to be employed by electric audgas utilitieso 

These utili ties were previously following uni.f'orm systems of acoounting in 

aocordance with specifio instructions issued b,y the commission in various 

orders. l 

~neral Gu~deB. General guides are vary different fram general orders. 

They are not adopted as general rules and do not have the foroe of lave 
, 

They are useful, however, as measures or limiting factors to the commission 

in arriving at decisions on which orders are based. They have no more force 

than that of precedent. They may be reversed or' discarded at any time and: 
without a hearing or the issuance of a specific order modifying the guide. 

Each individual applics:t.lon p it is stressed by the canmissionto staff, 

is treated separately and judged on its own merits. Nevertheless, the co~ 

mission tends to use the guldes, which are presented-in Table 9, in reaching 

its decisions o It ie not overly significant hlhether theBe guides are in the 

lA uniform accounting system is also employed b.1 the Honolulu Rapid 
Transit Company in accordance with a specifio order of the commissiono No 
specific accounting system is p:r-escrlbed for- the thl"ee smaller bus lines or 
for the three-privately owned water ecmpanies, though the latter, by their. 
OUD choice, follow the uniform system of accounts for yater utilities. 



Applicabllity 

Eleotrio, Gas, 
and Telephone 

All Utllities 

Transit 

All Utilities 

'fable 9 

GENERAL GUIDES FOLLCWED BY THE PUBLIC 
UTILITIES COMMISSION IN REACHING ITS DECISIONS& 

STATE OF HAWAII 

MARCH, 1961 

Subject and General Guide 

Rate Base Determination: The rate base is oomposed of: 
(1) hi"S'tO"ric'iicost depreoiated of utility property 
used and useful; plus (2) an allowance for working 
cash equal to one-sixth of annual operating expenses, 
excluding depreciation and taxes, plus one-twelfth 
of annual fuel or purchase power expense; plus 
(3) an allowance for materials and supplies invento~; 
and minus (4) reserve for deferred taxes if election 
has been made to truce accelerated depreoiation. (Taxes 
are normalized for rate malting purposes. The differ­
enoe between normalized and actual taxas is set aside 
in a reserve for deferred income taxes.) 

Adegugte Ret.1!rn: (a) Net return must be sufficient to 
provide for the company's financial requirements. 

Adequate Return: (b) The range of allowable operati.J:Jg 
ratio (operating expenses divided b.r operating reve­
nues) for transportation companies is 94 to 97 per 
cent. 

Qperating J?)ffienSt3: (a) Only normalized expenses and plant 
additions and retirements allowed. 

Expense a.llo\led only after incurred or contract~d\, 
Pending or proposed wage inc~eases, tax law changes, 
or price increa.ses or decreases, for example, are not 
allowed. 

Charit~· contributions, which are deductible for 
tax purposes, are not allOYed as expenses for rate 
making purpoBeBe 

Eleotrio and Gas QgeratingExpenses: (b) Sales promotion expense found 
rea.sonable for Ronoltlu Gas Company is $7.00 per cus­
tomer and for RauaHan Electl'ic Comp&llY t"ro per cent 
of gross electric sales revenues. 

Any write-up to the eta.ted book costs of utility 
properties, not represented by stockholder capital 
oontributions end reflected in charges previously made 
in opel'ating expenses~ must approprIately be disposed 
of thrc,ugh amortization, over a per-lad of years..l for 
accounting and rate-making purposes a The same .pro­
cedure applies to 4nY write-down ot utility properties. 
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Applicability 

Telephone 

Gas 

Transit 

All Utilities 

Electric and Gas 

Electrie 

_. Subje(?~; and General Guide 

Operating-1~~VB~: (a) Revenues from transpacifio tele­
phon.e and teletype, and other operations, rates for 
which are regula.ted by a federal agency, are included 
as l.rt:Llity income. 

Hevenues from directory advertising, rates for 
wh:J.ch are not regulated, are included as utility in­
come. 

Operatin.(;t Rev,£!!3~: (b) Revenues from gas manufacturing 
by-product.s;} such as tar and. benzerle, are utility 
income even though ratee for such qy-products are not 
regulateid .. 

Opernt1nV~n:!1J!~': (0) Revenues from charter service and 
advertiising are included as utUi~y income even though 
rates are not regula.ted .. 

Dmlrec!ati0!l: Depreciation accruals accumula.ted through 
rates, ,.rhile bolongixlg to a utility company and there­
fore frl~e of :restrictions as to use within the utllityt a 
operations, are to be used only for the retirement of 
the properties In. service upon whIch suoh depreciation 
has been tlEtken. 'rhey shall not be duplicated by charges 
to the rat.lS! payer in excess of the original or historical 
cost of the properties. 

IJhere an over accrual in depreciation is eVidenced" 
remainine life depreciation annuities are to be used in 
order t.hat the undepreciated pox-tion of the original 
cost of thi~ iissets will be depreciated over the remain­
ing useful life of the properties. No adjustment will 
be made to the deprecit'\tlon reserve even though it is 
over a(;crl~~d. 

Cost of Fuel 03:J'0W'.q:": (a) Companies allotred to recover, 
thro'ugh hJLgh{,r :ra~2fs, any incremental increases in the 
cost of 011 for generation above the cost of oil upon 
'Which baSEl rates Ilr-El p:redicated e Similarly, rates must 
be reduced when oil costs decrease~ 

Cost of Fuel q.J;:.J':f)~Efr: (b) COYltracte fOI' the purchase of' 
pOIJel:' must a.pproved by the commission in ol'd.el:' to 
test reasonableness of expense to be incurred. The 
cost of PO',l(eJr sh~ll not exceed the cost to be incurred 
if purchas company w~re to produce its own requirement 
for powor .. 



Electric and 
Telephone 

Electric 

Transit 

Table 9 (continued) 

Special Customer S~tvices: (a) Rates are based on overhead 
construction. Customer desiring underground lines 
must pay the increased cost of underground facilities. 

Special Cu.s1!o.Ln~:r. J?,£lrvices: (b) A line extension must pro­
duce suffic:i.Elnt revenue in 60 months to equal or ex­
ceed the !'equlred investment. If the anticipated 
revenues are insufficient, then the customer desiring 
the line must contribute or make an advance, subject to 
refund 0 Subsequent customers on the line pay their pro 
rata share of the contribution or advance if connected 
prior to the expiratlon of the refund period. 

Transit Servic~: Urban transit systems are considered to 
provide adequate service if the maximum average 15-
minute passenger load count at the maximum load point 
for any line does not exceed bus seating capacity dur­
ing off perut hours and one and a half times seating 
capacity during peak hours. 

Source: Public UtUities Commission ... 

a The guides included in this table do not have 
the fo~ce of law or a general order. Any of the 
guides may be discarded or modified b,y the com­
mission at any tim!:) .. 



form of preoedents or rules. It is essenti~however, that they exist, 

for in their ~bsence the regulatory process would verge on the ohaotio; 

oases would be deoided on the basis of the whims and oaprioes of individual 

commissioners; and no utility company or utility customer would ever have 

an idea of what the future heldQ 

Regulation Through Adjudioation 

Matters requiring oommissionconsideration and decisionmsy be brought 

to the attention of the oommission by a utility company or a member of the 

publiC, or the commission, on its own initiative or at the suggestion of 

its staff, may choose to investigate a matter and subsequently issue an orderD 

Utility Initiation. Utility companies file formal applioatiana when 

seeking approval for a rate inorease, issuanoe of new securities, revision 

in accounting prooedures, modific&tion of depreciation methods, or revalua­

tion of the rate base, or other similar matters whioh are of major importance 

and subjeots of oontroversy. The oommission assigns a docket number to such 

a aase, holds formal hearings which may be advertised, has a hearing record 

prepared, and issues a formal decision or order. Utility oompanies must also 

'receive commission approVal for many minor unaertakings Bricn aathe exten­

sion of an eleotrio line, revision of an existing tariff condition other 

than a rate, establishment of a tariff for a new type of service, or a minor 

. change in a bus route or sohedule. The utility, in such instances, writes 

a letter to the commission requesting its approval. The staff investigates, 

and reports to the commiss~on, and, unless the investigation reveals unusual 

oircumstanoes, the commission approves the request during one of its regular 

business (or quorUm) meetings. The vast majority of formal and informal 

requests whioh the commission receives and considers are initiated b,y the 



regulated utilities. 

Egbllq Complaint or ReSlY!ll~. Members of the publio ma,. fUe & 

tormal complaint with the commission whioh will re$ult in the iiSuan08 ot 

a dooket number, the holding of a formal hearing, and the issuanoe of an 

order or deoision by the oOllltIl1,ssion. This ooours 1n!'requentl,.--perhapo 

CDoe ever" two or three ,.ears. Oitizen petitions are usuall,. treated as 

informal matters. Such petitions frequently concern extension of bus serv­

ice and sometimes the extension of electrio servi08. 2 The oonnnlseion may 

on its own initiative, after considering a citizen petition, issue a show­

oause order to a utility requesting the company to demonstrate ,my it 

should not provide the service requested by the peti'tioners. The commission 

may, in such eases, hold a formal hearing following whioh it mar order the 

utility to provIde the requested serviceo 

Members of the publio frequently file informal complaints with the 

commission either b,y writing letters or telephoning. Depending upon the 

nature ot the cODl)laint, the staff answers immediately or investigates the 

matter further. Suoh a complaint may result in a suggestion by the commis­

eion or its staff that a utility make certain ohanges in its operations. 

Commission IniUfAtive,. The commission may institute an informal in­

vestigation or a formal proceeding on its own initiative. Sometimes the 

results of starf investigations are sufficient to cause the commission to 

hold a formal hearing. Generally, hOW'ever, the oommission initiates few 

formal actions. It prefers to u:rge strongly a utllity company to follow 

a partioular oourse of aotion or adopt a speoific suggestion. Show-cause 

2A petition may also be flled in a formal case whioh a utilIty oamp~ 
has initiated. Such a petition beoomes part of the reoord. in the oase. 
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orders are considered to constitute an affront to the regulated company 

which should only be employed as a last resort. 

The corrunission, in issuing an order granting a rate increase, may 

also suggest that the company should make a particular study or revise 

certain operating procedures. While such suggestions do not have the 

force of an order, they are usually accepted. 

Time Rcguired to Process an Applicatione Private utility compa-

nies frequently complain that long delays occur before a regulatory· 

body rules on a company's application and that these delays make it dif-

ficult to plan for future growth and operations. If the utility is per-

mitted to collect the increased rates subject to refund, then the regu-

latory lag results in company managers and investors being unable to 

determine how much they have earned until an order is issued. If the 

utility cannot collect the increase during the period its application is 

being considered, then the company o\-mers must pay the higher costs 

which should have been but were not reflected in higher rates. 

The Hawaii public utilities commission, however, has lll9.de it a prac-

tice to process cases as quickly as possible consistent with an adequate 

consideration of issuesv Usually a case is first heard, as the data in 

Table 10 indicatel> '.-:ithin hlo mont.hs of the time an application is filed 

with the cownission, and a cOlnmission order is usually issued within six 

months of the date a dc-:Cket ~Has initially filed. Frequently an order 

is issued vlithin tHO months while occasionally a case may take longer than 

a year. Often the delays Hhich do occur l'8sult from company requests. EVen 

with respect to rn3.jor rate cases, '.-:/."'a1.ch pl'esent the corrunission with soma of 
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~ 

1950 

1952 

1954 

1956 

1958 

1960 

Table 10 

TIME REQUIRED TO PRar~SS CASES BEFORE THE 
PUBLIC UTTI..ITIES COMMISSION 

STATE OF HAWAII 

Selected Years 

Average Time Lapse Between Date Average Time Lapse Between Date 
Docket Filed and Date First Heard Docket Filed and Date Order Issued 

.. -
Major Rate Caees All Ca5es Major Rate Cases All Cases 

(Months) (Months) (Months) (Months) 

1.6 409 5.4 6.7 

1 .. 6 1 .. 5 5.0 20 6 

1.6 a 60 6 a 

1.0 1 .. 5 5.7 .304 

1.7 1.0 5.0 2.0 

1 .. 6 leI 4.8 1.6 

Source: Computed from data furnished by Publio UtUities' Canm1ssion • 

. a1954 data on all cases not compiled and oomputed. 



its most difficult problens, an order is issued in the average case within 

six months of the date the original application was filad. 

The only difficulty with the present procedure is that the staff fre­

quently Is pressed to prepe.re its case in a very short period of time "hUe 

the company may take as much tlme as it desires in developing its case prior 

to filing an application. It might be advisable for the commiBsio~ to require 

that a utility give notice of its intention to file an applicationconceming 

rate~depreciation, valuation, a merger, or some other major matter, at 

least tuo months and not more than four months prior to filing such an ap­

plication. Such a procedure would permit the starf to commence preparing 

its case prior to receipt of the utility's case, and would eliminate the 

feeling among some staff members that they are given insufficient time to 

prepare an adequate presentation. An alternative possibility is for the 

commission to establish a policy that no major rate case decision will be 

entered until at least six months arter tha filing of an application. This 

might encourage companies to file their applications earlier. 

Regtuation Through Ad~~istrative Aotion 

It is the staff, as distinguished fram the five-member commission, 

who performs most of the actual administrati~ tasks involved in regulation, 

although this work is undertaken at the di~ection and under the general 

supervision of the oommission. Administrative actions may be divided into 

two general categories: (1) the preparation and presentation of the staffls 

position in formal proceedings before the commission including the examina­

tion and questioning of a company1s olaims; and (2) routine administrative 

reviews designed to insure that private utilities are complying with the 



orders of the commission, planning for future development, rendering 

adequate service, and are not indulging in aD1 practices which are con­

sidered to be i!llproper or unfair. 

PreRaratton and Presentation of Case. The staff, in preparing for 

and prosenting a case to the commission, plays a role which has elements 

of the role of the public prosecutor and that of the probation officer. 

The prosecutor is an advocate of a particular point of view. His responsi­

bility is to present his case as vigorously and effectively as he can. He 

is a party to a contes·t, and as a result of this contest between him and 

the attorneys for the defendant, the judge and jury' are believed to be in 

a better position to evaluate the facts and ensure that justice is served. 

The probation officer is simply an assistant to the judge. He makes in­

vestigations and reports to his superior. He does not defend his findings 

in the open court. 

The staff of the public utilities commission is the commission's con­

sulting service and as such is considered b.1 the commission to be a Bource 

of impartial, objective information. It makes recommendations to the com­

mission in Bome but not all matters. It never suggests, for instance, the 

selection of a specific rate of return. At the same time, however, the 

staff functions during a hearing as if it is a party to a contest. The 

staff disputes the claims of the utility company, it interrogates the com­

pany's witnesses, it probes for weak points in the utility company's testi­

mony, and, in general, it plans its strategy much as any party to a dispute 

would. In this role, its responsibility is that of an administrative agency 

charged with defending the publio interest before the commission. 
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The conl.1nission, it should be noted, while relying heavily on its 

staff and even going as far as to consult with members of the staff on 

particular points after a hearing is closed, feels itself under no 

obligation to accept staff findings and/or recommendations. It has 

rejected such findings in many of its decisions. 

Routine Administrative Reviews. The staff, in its second adminis­

trative role, reviews utility operations, finances, and plans. These 

reviews frequently result in findings which are brought to the attention 

of the commissionu The commission, in some cases, may direct the staff 

to investigate the local situation further, ascertain what occurs in 

other states, make suggestions to the utility involved, or not to proceed 

with the matter any further. Or the commission may determine that t.he 

matter warrants the instituting of formal action. In making such a 

determination the commission is,functioning in its role as supervisor 

of the administrative staff. 

The staff receives monthly financial reports from each utility as 

well as annual statements and auditor's certificates. These reports are 

reviewed briefly and if a particular entry appears to be improper, ques­

tions are asked of the utility. The staff each year brings its informa­

tion on the rate base of the various utilities up-to-date by adding new 

plant, subtracting retired plant, and revising the data on depreciation, 

depreciation reserves, and wOl'king capital as required. If a company's 

earnings appear to be exceSSive, compared to its allowed rate of return or 

operating ratio, then this matter is brought to the attention of the 
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commission" The staff a1.so l1 al~ nl{)tea eal"lier~ investigates formal and 

informal complaints .from mem.beJ:'8 'n~ the public" It also makes special in­

vestigations and studies a.s direct~jd by the commission and performs the 

usual functions of an administrative agency in terms ot I'eplying to in­

quiries from the gov'el"'l'lol'" and legislature!) 817.Su1Te:ring general requests, 

and other similar ~~ctionsw 

But routine administ.rat:ive revi.e\i by the sta.ff of the operati~~ of 

the utility companies w}'i.ich the commission. 1"eg1.l1at~ls is quite limited" The 

staff does not: conduct oll-tht'h!lpot checks of utility accounting and other 

financial procedures; scrutinize monthly reports :lr.( depth; follow through on 

decisions and orders t(l make sure t.iw.t utilities ax,\:; complying with the 

provisions thereof; compare act.ual operat.ing results in test yeara with fore-

casts; make field inspections of ut:iJ.ity and s6rnces; ma.ke rout.ine 

investigations to determine it general Ol""d,i'S of the commission are being 

violated; keep abreast of da.t,a on rates 

ties; review utility procedures for 

of utilities to make sure that 

The disadvantages ot.' inadequate 

questions and practices do not come to 

returns being earned by utili­

meter3; and review plans 

development a.re adequate. 

reviel'J are that partie\.,,:; (lY 

l.lllless~he company inH Lti~ 125 

a request~ and cOlllpan.i.es 9 it, should be e~re l..mlikely to file ay)pL i ,~i..\ 

tions simply because they are earning tt')tl much money j) not provld:.lng services 

in accordance with their tariff regulations, not planning adequately for 

future needs, or tailing to te &5 as they might.. The staff 

must acquire almost all of the ini'o:!"J11E.tion it needs in a rate case, for in­

stance g after the utility company has filed its application, and clearly 



this does not a1l~J it sufficient timeo 

The staff is well a\o,"are that the public interest may better be pro­

tected if the matters noted above are checked on a routine basis, bu't it 

s~ei:l no possibllity of performing such tasks, given the nature of its 

present workload, the complex:lty of current dockets, and the number of its 

employees. 



V. THE ES'rARLISHMENT OF UTILI'l'Y RATES 

The best known and the most critical function of a public utility 

regulatory agency is the establishinent of utility rates. The adoption 

of new general rate schedules affects almost all of a utility's custom­

ers, not only in terms of how much each customer ~r.Lll pay but also in 

terms of what portion ot the total cost of utility operations will be 

paid b,y each of the various classes of userSe The financial well-being 

of a utility is in large measure determined in rate CaSaSa 11. company 

may be able to effect cer·tain economies in opsl1'ations and it may be 

able to convince customers to consume an increased amount of the company's 

products, but the effect of' these actions on a utility~s earnings is sel­

dom as significant as tha.t of a rate increase .. 

A good portion ot a compa~yts business before the public utilities 

commission, much of the work of the staff» and many of the commission t B 

most difficult decisions d,aal with request,s for rate increases.. There 

are no clear black and w~tte answers available to the commission as to 

how much a company should be allowed to make~ Such a decision, in the 

last analysis, represents the judmnent of the commission based on the 

facts developed during tho hearing of a caseo 

Utility rates, it should be noted» might need to be lowered rather 

than raised, but this has not hnpplmed frequently in the recent years of 

rising prices. Furthel.-, comrxmies are not as likely to request decreases 

as increases~ If they are earning in excess of what is considered a fair 

return, they would prefer t.:) invest the excess earnings in plant replace-



mont, accelerated maintenanes f sod inoreased service ra~her th~ 

re_duced XllteB .. _ 

The process of establishing utility rates is a. complicated one 

requiring the services of expeI'is in utility finances and engineering .. 

It invel ves a fair amount of conflict, for even if the experls agree on 

the factual datal) they will disagree on hOt-v the data shpuld be interpreted 

or on what constitutes a p~per I~te of retur.n~ In the sections which 

follow, the significant elements of the rate-setting process in Hawaii 

are discussed briefly. 

The Earnings Position 

The commission, in rate-setting p~~ceeding8~ first examines the 

earnings position of a utility C\J1Upanye Revenues" expenses, a.nd the rate 

base are projected for a period of a year)) 't'J'hich is 'wholly or in part 

in the future, on the basis oi' data re corded in pa.::rt years. By using a 

test year, the connn.i.ssion is able to grant. ra'l;,es 'Vvhich are more realistic 

in terms of future costs than if rates were eerI:Pablished on the basis of 

the last recorded year.. After the ant,iclpated revenues, expenses, and 

rate base data are calculated, it is possible to estbnate the size of 

the revenue deficiency assuming different rates of return on the rate base. 

It is this deficiency which must be overcome if the company is to receive 

the selected rate of retul'n~ 

Revenues, SMeP,l' and Customers. In determining the earnings pos1t10n 

of a utility company 9 t.he recorded operating x-evenuel3 for the past three 

to five years from each class of users for \.,rhom a separate rate schedule 

applies and from sources other than the sale of the utility's primary pro­

duct are analyzed& Based on these analyses" .9, projection is made 



of the estimated sales of the u·Gility's product and revenues from such 

sales during the test year as well as of revenue from other sources. 

The staff aleo analyzes the effect of the company's proposed rate changes 

on the entire system and on each class of users. 

Data on the number of customers, the average monthly consumption 

per customer for each category of users, and related information, are 

analyzed and plotted on graphs in order to make the necesaar,y test-year 

projections. When the rate is permitted to vary with the cost of fuel, 

as in the caBe of electricitYll summary revenue projections are made 

using both the base and current fuel prices~ 

All revenues which may be considered to be directly 01" indirectly 

derived from the utility operation are included.. Thus .. bus advertising 

revenue is included when considering trans:l.t rates, since this income 

could not be earned unless the company were permitted to operate as a 

utility. Sale of home equipment by a gas or electric compa.ny~ however, 

is excluded since such sales are not dependent on the companyts status 

as a public utility. 

Expenses, Taxes~ and DepreciatioDe Operating expenses, depreciation, 

and taxes paid by the utility for the preceding three to five years are 

analyzed and a projection of such costs is made for the test year. The 

operating costs of an electric, utility, for example, include production, 

transmission, distribution, cormll'3rcial, sales promotion, and administrative 

and general expenses. To the total of these costs are added depreciation 

and taxes in order to determine the total amount which should be deducted 

from total revenue to find net earnings. The operating cost estimates are 

based, of course$ on the same consumption data as the revenue estimates. 



Certain expenditures are not included in the amount deducted from 

total revenues. It is not believed proper, for instance, to charge the 

consumers with the cost ot donations. The size of other expenditures is 

limited. Promotional expenditures may be deducted as long as they do not 

exceed a specified amount. A compa~ may spend more on promotion but the 

excess will not be deducted from revenues in determining net earnings. 

The theory is that promotional expenses designed to promote better utili­

zation of current services and obtain new customers may legitimately be 

charged. The cost of institutional advertising, however, may not be 

allowed. Occasionally other administrative and plant maintenance ~nd 

operating expenses are disallowed after a rate application has be€n f;l~d 

Information on the efficien~ of utility operations is not usually avail 

able to the commission except at the time of a rate case. 

One utility company, Kauai Electric, which purchases its power from 

plantations, is permitted to pay more for power than it costs the supplier 

to produce it. The plantation electrical generating operations are not 

subject to commission control. The contracts between the plantations and 

the utility provide that the utility pays approximately what it would cost 

to produce power using fuel oil but not allowing fo.r stand-by capacity. 

The rates rise when the price of fuei oil rises even though the plantation 

does not use fuel oil for all of its generation. The justification for 

this arrangement is that if plantation power were not available, the 

company would have to construct, operate, and maintain its own power 

plant including adequate reserve capacity. The company's production costs 

would under such a system probably exceed the amount it is currently pay~ 

ing for power. 

Depreciation expense includes the amount allowed on all classes of 
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depreciable plant and equipmeni" in accordance with the depl'eciat.ioll rates 

which have been established for the utility. In forecasting the amount 

of taxes due during the test year, since several are based 011 earnings, 

it is assumed that the revenues and expenses of the company will be as 

estimated. 

The federal government permits utilities and other companies to 

take accelerated depreciation for tax purposes, wruch for a growing 

company reduces its curI~nt tax bill. The co~nisaion does not allow 

this practice. Most, but not all, companies are on straight line depreci­

ation for rate-making purposes. The commission thel'efore insists that 

each company using accelerated depreciation establish a reserve for 

deferred income tax. In tIns reserve is placed the difference between 

the taxes based on depreciation aLlowed by the federal government and the 

taxes based on depreciation allowed by the commission for rate-making 

purposes. 

Rate Base and Net Revenues 

The company's rate base, that is the value of the company's utility 

property on which the owners are entitled to a return, consists of the 

value of the fixed capital used and useful in rendering utility serv­

ices less the reserve for depreCiation and certain other amounts plus 

amounts for working capital. The Hawaii commission uses original (i.e. 

historical) cost in determining the value of fixed capital and the cost 
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of depreciation. l The detailed components of the rate base are shown 

in Table 11 in which hypothetical figures are used to illustil'Bte the 

computation. 

Net Revenues. The final step in determining the earnings position 

of a utility is calculating: (1) the rate of return which a company would 

earn under present and proposed rates; and (2) the revenue deficiencies 

which would result if the company were to be allowed different, higher 

rates of return. Net revenue available as a return on investment is 

computed by subtracting total revenue deductions (i.e., expenses including 

depreciation and taxes) from anticipated revenues for the test year. The 

actual rate of return is then computed by dividing the net revenue available 

as a return on investment by the average depreciated rate base for the 

test year. 

Next the net returns which would be required if higher rates of 

return were to be allowed al~ calc~lated by multiplyin~ rates of return, 

usually varying from six to seven per cent, by the rate base. The net 

revenue deficiency is the ~_fference between the projected net revenue at 

the higher rate of return and what ltfould be earned at the current rate. 

The gross revenue deficiency is the total amount which would have to be 

raised through increased rates in order to produce the net return (less 

taxes) to yield the desired rate of return on the rate base. 

lOriginal cost is the cost of procuring utility property. It is a 
.fixed base to which are added plant additions and from \'1hich are subtracted 
plant retirements. The value of the base does not vary with ecouomic 
conditions. Arguments are put forth, from time to time, that reproduction 
~osts are a better measur~ of value than original costs. Reproduction costs 
disregard past prices B.nd deal only in present costs, i .. e., the cost of 
acquiring or constru cting the properly at the present time and at present 
costs. It is felt that the value of a property tends to equal the cost of 
repr~ducing it, and thus a r.lte base using reproduction costs would be 
nruch fairer to those who have invested in a company than an original cost 
rate base. However, sup}:()rt'3rs of original costs question the practice of 
allovr.i.ng owners to receive a return on monies they never invested. 
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Fixed Capital 

Table 11 

AN ILLUSTRATIVE COI~ATION 
OF A PUBLIC UTILITY'S RATE BASE 

$1,000 Balance at beginning of year equals 
Addi tiona during yeal' plus 
Retired property (charged to 

115 
depreciation reserve) minus 

Balance at close of the year equals 
22.. 

$1.090 

Reserve for Depreciation 
Balanoe at beginning of year equals 
Depreciation accrual plus 
Other credits (i.eo salvage) plus 
Charge to reserve {i.e. retirement~ minus 
Other debits (i.e. cost of removal minus 
Balance at close of , year equals 

Fixed Capital Less Reserve for Depreciation 
Customer advances and contributions 

equals 

in aid of construction minus 
Deferred income tax minus 
Working capital--materials 

and supplies plus 
Working oapital--cash plus 
Rate Base at end of yeara equals 

Source: Oompiled fram reports of the Publ~c 
Utili ties Commission,. 

$ 

$ 

$ 

$ 

aFor illustrative purposes, the rate base at the end 
of year is shown. The COmmission, in actual prac­
tice» uses the average of the rate bases at the 
beginning and the end of the year. 

200 
20 
5 

25 
2 

195 

895 

30 
20 

15 
20 

880 



Financial Reguiremen~~ 

A private utility requires money in order to operate and expand. The 

cost of acquiring this money, both bond and equity, represen'lis a very 

real cost which a utility must pay in order to remain financla11;y healthy 

and to be in a position to borrow more money' or sell more equity whenever 

necessary. 

Capitalization. Utilities and the commission make a determined 

effort to preserve a balance between equity and bond financing. Bond 

financing, within limits, costs the consumer less because bonds con~nd 

a lower interest rate than the dividend rate of most common stocks and, 

further, the interest payments on bonds are deductible in computing income 

taxes. On the other hand" as the proportion of bonds to equity increases, 

it becomes harder to obtain bond financing and the interest rate rises 

sharply_ The commission encourages companies not to have more than half 

of their capitalization in bondso 

Cost of M2P~Z. It is simple to compute the net annual interest 

requirement on bonds for the test year; the amount remains the same re-

gardless of the earnings allowed on common equity. The same is true of 

preferred stock if there is any outstanding. It is next necessary to 

compute the earnings on common stock equity at different rates, usually 

varying from 8 to 11 per cent. Common stock equity is composed of' three 

elements:' (1) the value of the common stock at par; (2) the premiums 

over and above par which have been paid to the company for common stock 

(capital surplus); and (3) the earned surplus (or retained earnings) of 

the utility. The capital. surplus and the retained earnings are awned by' 

the owners of common ste ck but have not· been distributed to them in the 

form of dividends.. The total value of these three elements does not 



necessarily equal the m3.rket value of the outstanding common stock, but 

this difference is due, at least in part, to the fact that market value 

reflects such factors as anticipation of future value and earnings. 

The cost of interest on the bonds and preferred stock plus the 

earnings allowed on common stock equity, depending on the earnings rate 

selected, equa.l the total cost of money. This aroount divided by the total 

capital value of the firm equals the average percentage cost of money, a 

figure which will be somewhat more than the bond interest rate and less 

than the allowed return on common stock equity. 

Rate of Return on. Rate Ba~~. The return on the rate base anticipated 

during the test year at specified rates of return have been computed. 

By subtracting bond interest and other interest charges from these returns, 

the remainders available for common stock at different rates of return 

are determined. These remainders can be divided by the number of shares 

outstanding in order to determine the estimated earnings per share 

available for distribution to common stock owners. Further, by assuming 

that the dividend will continue to be the same dollar amount, the balance 

available for surplus and the percentage paid out in dividends may be 

calculated for each assumed rate of return on the rate base. 

Operating Ratio. The rate base of transit companies is composed 

primarily of motor vehicles which have relatively short anticipated lives. 

Further, because an equal number of replacement vehicles is not purchased 

ever,y year and because new buses usually cost more than the vehicles they 

replace, the rate base of transit companies has been subject to rather 

large fluctuations. To permit a fixed rate of return on a rate base that 



rnny increase sizably in a fe'l'l days and then decrease rapidly over the 

next few years until such time as new equipment is acquired will result 

in a transit company earning much money one year and little money the 

next year even though it may continue to carry the same number of 

passengers. If a transit company is to earn a relatively constant in­

como, it is necessary to use a different method of measuring return. 

The commonly accepted alternative measure is the operating ratio, i.e., 

the ratio of operating expenses to operating revenue. This ratio is 

intended to lie between 94 and 97 per cent for transit companies in 

Hawaii.. This means that a transit company should spend $94 to $97 for 

each $100 it earns. 

The operating ratio is simply a convenient device for measuring 

return lvith respect to transit companies. It is difficult to justify 

the operating ratio approach on other than empirical grounds. 

The Decision on Rat~~. The cOmmission, when it makes its decision 

in a rate case, has before it information on a utility's expenses and 

revenues, the cost of money assuming different rates of earning, and the 

estimated amounts available for common stock given different rates of 

return on the rate base.. It also generally has data available on the 

earning of other corporations on their book values, on the earn..i..ngs of 

other utility companies, and on the rates of return awarded by other com­

missions. Out of all of these data comes a value judgment which is the 

rate decision. 

Appgrtionment of Charges 

It is just as important to determine .. rho will pay the bill as it is 

to decide what is the proper total bill. Almost all utilities receive 
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thuir revc.nues from slevera.l classes of users" An electric company I for 

instance, Il'ay serve some major industrial consumers 'with power at pr1.rnary 

voltages and other industrial establishments, comm.ercial enterprises l 

re[i:i.Ui2nCG8, and street lighting syst(~ms lnth po\</er at secondary voltages. 

It is possible by a.nalyzing the nature of the utility's operation and the 

use lCD.de of its serv:tces by ii~s various classes of cust'omers to divide 

the costs fair.ly among the utj.:lityfs users. 

Allocation of costs in an electrical system, for instance, necessit.stes 

di viding the system between production and transmission on the (me hand and 

distr-lbution on the other.. Each functien is next expressed in i:.erms 'Of 

plant j.l1Yestrncmt and expenses oj~ eper~J.tion and both functions a.re divided 

int.o their three cost components: the cost of being ready to serve (demand 

co'st); the cost of producing and transmitting the electl""lcal current 

(COIllJllod:i.ty cost); and the cost necessitat.ed by having to serve individual 

customers (customer cost). Plant investment and expenses 'Of opera.tions,. 

subdivided as to l.em'9.nd, commodity, and custemers' costs, are next allocat.ed 

among the various customer classifications based on data on annual sales, 

excess dewand, and nunlber of customer equivalents. The final allocations 

are expressed in terlilS of class rates of l·etums. 

Once these data are developed, it is possible fer the commission to 

detenune hmll' it desires to distribute the cost of a revenue increase among 

the various classes of utility users~ so that each group of users may pay 

what the commission determines to be that class' fair share of the total 

cost of the utility service6 To increase rates to all classes of users 
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by the same percentage may simply represent the continuation ot an alreaqy 

inequitable situation, thereby resulting in discriminator,y rates. Further, 

the proper allocation among various users may change trom time to time. 



VI. SOME MATTERS FOR LEGISLATIVE CONSIDERATION 

The necessity for the regulation of publio utilities is a produot 

of the private ownership of such utilities, for the owners of the 

utility ~ompenias ruld their cuStOITk1TS are different people having 

di.fferent interestso It has bsefl assumed in the United States that,_ 

in most instances, utility services will be more effioiently and ade­

quately provided by private enterprise than b,y government, as long as 

such private companies are subject to effective regulation b.Y the state. 

The protection of the public interest, however, is not achieved simply 

b.Y the passage of a law and the establishment of a regulatory agency. 

Many factors influence the effeotiveness of utility regulation, includ­

ing the nature of the legislative mandate~ the organization of the regu­

latory agency, the selection and term of the members of such an agency, 

the relationship of the agency to the legislature and the chief executive, 

the way in which the agency is financed and staffed, and the manner in 

which the agency conceives of its own role as protector of the public 

interest. 

The stakes in utility regulatlon are high. Even though the direc-

tors of a privately-o~ed utility may be inclined to believe that their 

interests and t.hose of the public are similar if not identical, others 

need not accept this assumption. A utility, like any other enterprise, 

should be expected and even encouraged to press for its own interests as 

it conceives them. Therefore, there must be workable provisions in the 

regulatory process to insure that the public interest is adequately identi­

fied and defended~ Most of the difficult problems associated with regu-



lation of public utilities; Mlether they are legal, orga~izational, 

budgetar,y, or procedural, are related to the basic problem of determining 

and protecting public intareste 

Standards 

The designation of a business as a public utility and its subsequent 

regulation by a governmental agency generally occur as a. consequence of 

decisions made by a legislature. The legislature also selects those oper­

ations of each class of utilities which m~ be controlled and determines 

the degree of discre-cioll the regula:t.ory agency will have in promulgating 

regulations. The legislature may choose to define what It means by the 

public interest or it, may permit the regulatory' agency almost complete 

freedom in giving substance to this conc8pt~ 

In Hawaii, as in many othel' ~.r~ates II responsibility for determining 

substantive policy in the field of utility regulation has been delegated 

to the public utilities commission. The public utilities law gives the 

commissioners little guidance ~ except to apeci:t~r that rates should be 

just and reasonable" It does not include any statement as to what con .... 

stitutes reasonable ratJesjI what costs consumers should be expected to ~a.:; ~ 

what is a utility's rate base, how a rate base should be measured, what, 

constitutes proper or alloll!able rates of return, Hhat kinds of controls 

the commission may exercise oITer operating expanses, how returns should 

be stabiliZil!:d if at all, or what the state' 8 responsibility is for over­

seeing the planning for adequate utility seFITices in the future. The com­

m1ssion~ under the circumstances, has done the best it could, to serve as 

a subsidiary legislature ~)y enacting some general rules, developing general 



guides, and being guided by the actions of other states Md the decisions 

of the courts of Hawaii, other states, aud the United States~ 

It may be useful for the legislature to consider the desirability 

of furnishing the commission 'with as much guidance on substantive matters 

of regulation as it does on procedural ones. The enunciation of such leg­

islative policies should follow, of course, the careful consideration of 

alternative standards. 

Q9£l!!Fl\ll!...ioIL9r~za.tj~~!}il;i&.9B:9!Q2;. 

The legislature in Hawaii is responsible for determining hOl'l the State 

will organize to discharge its regulator.y responsibilities and for deciding 

how much it will spend on regulation~ 

The decisions as to whether to vest. r(~gulatory responsibility in special­

ized or generalized agencies, to have cornm.i.ssioners serve part ... time or full­

time, or to finance regulation from special or general funds will clearly have 

a significant impact on the nature of the statefs public utility regulatory 

program. 

tlEec1tlgr.~~L.§.p-£i. Q~nar.li!lj;zed=ReJ,;~gl§t.ol';Y AgenQ.:i:!~§ e Re sponsibili ty for 

state regulation of utilities may be vested in a public utilities commis­

sion as in Hawaii or in specialized regulator~ agencies as in the federal 

government and a few states. The primary arguments for creating separate 

regulatory bodies in Hawaii are: (1) the present COmmission is part-time 

and does not have sufficient time to assume additional duties; and (2) the 

members of a regulatory b081U which specialize in the problems of a single 

industry will understand it;s problems bettar than members of a generalized 

board. It is questionable, havever, even li.lth their present dut~e8, whether 

commissioners should serve only pal".-t .... time. It is likely that the additions 
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of substantial new duties wotLld necessitate the appointment of full-time 

commissioners e The argu.mEmt. against a, speciallzen board is that such 

a board is likely to become a servant of the industry it regulates.. A 

commission with responsibility for regulat.ing a variety of utility opera­

tions, it is argued, will be more cognizant of the need for identifying 

and protecting the public interest than one solely ~on~erned with a single 

industry 0 

Part· .. time or Full-time Cornrnissioners.. Ha~1aii commissioners, unlike 
• :oJ aM DC" _I:.awz::r ..... 'u l"llS 

those in other states, serve pru:t-timeo The commissioners, most of whom 

are businessmen, are paid only a nominal :Pel" d.iem for the days they work 

for the commission.. They serve as commissioners because they enjoy the 

\iork, they can afford the time, and they desire to perform a worthwhile 

public service. Commissioners, even nOli", however, ere asked to work an 

inordinate number of days considering the fact that they are expected to 

make their living elsewhere. 

Even if the commission is not assigned responsibility for regulating 

additional utilities~ it will be necessaljr to give consideration to the 

establishment of a three or five member commission whose members serve 

full-time, if it is desired that the commission assume responsibility for 

performing some of the legislative and administrative functions which are 

by necessity currently omitted$ An alternative to a fUll-time commission 

is the appointment of a full-time chairman responsible for administration 

of the commission, assisted by two or four part""time coll1l1lissioners in 

adjudicatory and legislative matters~ One difficulty in such an arrange-

ment is that the chairman!l who has the advantage of serving full-time, may 

tend to dominate the conunission unduly 0 



If commissioners are to serve full-time~ consideration should be 

given to lengthening their terms of office. It will be difficult to ob-

tain the services of outstanding individuals if all one may offer is a 

tenure of four years. P. successful lawyer, for instance, would be ex-

tremely hesit8nt about giving up his private practice to serve as comrnis-

sioner for such a short pe:riQ(lo It has recently been suggested that fed­

eral commissioners should be appoin.ted for ten-·year terms} 

A possible alternative to full-time couwnssionersis the employment 

of hearing officers, who would hear and render decisions in matters in 

dispute before the commission. Hearing officers are supposed to be able 

to hear casas mor~ expeditiously and professionally than lay commissioners. 

Since delay is not a major factor in cases before the public utilities com-

mission, the need to use hearing off:i.cers mew not be as strong hare as else-

whereG Further, the employment of hearing officers may have a few disadvan­

tages: (1) a hearing officer may not give various facets of a case as ade-

quate consideration as they \<lould r6;coive from a board of commissioners; and 

(2) if the appellant is free to appeal an adverse decision of a hearing offi-

car, then the amount of time saved by employing such officers may not be great. 

Some of the advantages of employing hearing offieers may be obtained by per-

mitting en. individUal. commissioner to he8r a case and then letting the full 

commission determine Whether it wishes to reconsider his decision. 

Financing, StB.ffing, ang vlorkload. The work which the public utilities 

commission can perform depends in some meClsure on the size of its staff Bnd 

the BffiOunt of money available to the comn1i8sion~ 'l'his is not to imply that 

1. 
Ibid. -



the only limiting factor on the efficie11cy of utility regulation is the 

number of employees and amount of money a:vailablee Equally important is 

the attitude of the commissioners. If the commissioner's, assuming they 

are employed full-time, view their regulatory responsibilities as a chal-

lenging and exacting task and can convey this attitude to the staff, then 

the possibility of effective rl:lgulation is ~E~.atly enhancedo If, on the 

other hand, such an outlook is lacldng, it is not likely that additional 

staff and money will make much differenceo 

Comparatively little, $150 11 000 par yea:r, has been spent by the State 

on regulating the utilities which include an electric industry that grosses 

$3.5 million a year, a gas compsny th.at earns $405 m:tllion» a. telephone com­

pany that collects $22 million,t and passenger mo'toI' vehicle carriers earning 

over $5 million~ The cost of regulation, in fs.ctj) is about a dollar per 

household per year or less than half of one par cent of a il9lIlily's expendi ... 

ture on regulated utility servic,es in .9, yeC!ro .Again, simply to raise appro-

priations for regulation without a, plan for a more comprehensive approach to 

regulation, than has been feasible in the past%' lIl'ould-not. be wise. 

One reason that so little has been spent on utility regulation over 

the years may have been the eJdstence of the public utilities commission 

special fund whereby regulation was considered to be self-supporting operEl'~ 

. tion paid for in toto by the regulated utilitiese Commission expenditures 

were limited by fees collected, regardless of th~ fact that there may have 

been a need for a more inte~3ive and expensive regulato~ program. The 

legislature understandably did not l'evieu the operations of special fund 

agencies with a view to supplementing their special sources of income with 



general fu"'''lds. Now that the commission is financed from the general fund, 

however, it should b!;l feasible to !l1t,8eure its need for a.ppl~opria.tions in­

dependently of the amount of money a pari,:J.rmlar special levy may produce. 

Further, if the money which pays for regulation is not derived from the 

industry that is being regulated~ ~here is less tendency for the industry 

to look upon the agency .as its 0111\'19 

If the commission assumes activ'e jurisdiction over freight motor 

vehicle common carriere and oth~r tr8napol~ation companies, it will be 

necessary to increase the star! of the tr'ansportation b:r."811Cho If commis­

sion jurisdiction remains unchanged but the co~nission becomes full-time 

and a more int.ensive and comp:tehensive regulatory progrClID is undertaken, 

it will probably be necessary to add to the finance and engineering staffs 

and to establish a small unit. concerned lIlit.h r€lseru:"ch" 

!he CO~6sion's !r}Earti~~_Rol~ 

The basic organi.zational pattern for the execution 01' the utili.ty regu­

latory function in H8w~:d.i and the othel" states is the lodging of responsi­

bility in a multi-member c0!ll11lissiol1)! :assisted by a staff II which enaC'ts regu ... 

lations, adjudicates cases~ M!d ailininisters regulator,y agency affairs. This 

arrangement, in spite of criticism by soma experts for 'Irarlous alleged short­

comings, has achiev'ed a 'Wide d€Jgrea .of a.cceptance which is net; likely to be 

lessened in the future Q 'rhus the improvements \'/hich do .occur in the regulB­

tion of utilities are most likely to occm" wi.t.hin the framework of regulation 

by commission. 

Legislative.Jte?.E~~" 'rhe Hawaii public util:L't.ies corrmJission 

does net now nave sufficient ti-111e or staff t(l devote to its legislative or 



policy-making responsibilitieso Even if the legislature assumes responsi­

bility for defining basic public policy,. as discussed earlier, there still 

exists the need to develop rules and guides which will implement legisla­

tive intent and to recommend revisions in basic policies. The ~omm1s5ion 

also has a responsibility to review its rules and guides~ in order to de­

termine if they are adequately achieving the desired ends and to make revi­

sions it finds necessaryQ 

If the commission's polic~wmaking functions are viewed more broadly 

in the future than they have been in the past and if the connnission has 

more staff available, then it \vill be proper to expect the commission to 

study, analyze, and report on basic utility problems which are beyond the 

immediate limitations of the regulatory proces5~ The conunission, for ex­

ample, might consider the problems tnifobred in maint,aining privately-owned 

public transit companies when the transit industry is faced by rising costs, 

decreased numbers of riders, and increased competition from private Butomo­

biles. The commission may not be able to sabre the problem but it is in an 

excellent positi.on to observe the symptoms early and report them to the leg­

islature and governor. Sirnilar questions of public policy may evolve with 

respect to the dev'elopment of pa\'¥ar from atomic energy, power from volcsnic 

steam, interisland telephone and teletype communications, or any number of 

other public utility matters which are of material importance to the people 

of Hawaii. 

!dtiudicator'y'-..F~llS!~~ Ilfuch of the attention directed at regulatory 

cornmissions has been concerned with the commission as an adjudicator of 

disputes. There is a certain amount of continuing disagreement between 



those who think a corrun.ission should be a court and follow court procedures 

and those who wish it to enjoy the latitude of an adrrd,nistrat,ive board and 
'---

not be boun~_ by' formal. x·u.les of evidence and similar requirements. 

While one may debate the desirable degree of formality which should 

obtain in proceedings b(3f~)re corrun.issions.ll once commissions are required to 

be courts there ~dll no longc~r be any necessity for having commissions. 

One of the basic reason,s faY." utilizing commiss1,ons is to permit some .flerl-

bility with respect to the pl'()cedures employed in making business-type judg-

ments concerning rates" v'al.uationsp security issues; depreciation. schedules, 

and certificates@ 

Commissionsn here and. Eils6l\lhers .. have been criticized for the fact that 

commissioners consult with staff members after a hearing is closed and that 

staff members very often write the com.m.i,ssion t s opiniol1~ Some commissions 

have established special decision writing 8ectiontl in order to provide the 

desired segregation. Cr1tics .feel that a ste.f.f membar writing an opinion 

for a commission cannot help but impinge on the commissionts responsibility 

for determining the reasons why a caSe should be decided in a certain man .... 

nero Since a corrunission is l'li:Jt a jury bound by the :rules of court proce-

dure, there seems to be littl!~ ret,SOn to restrict a commission from having 

contacts with either its staff or the utilityfs or both follOwing the for-

mal termination of a hearing. It might, howf:lver·~ result in sounder and 

more independent decisions if one of the commissioners 9 assisted if desired 

by the counsel to the commission, prepared the commission's written decision. 

Some problems arise concer'ning the dual role of the cornmission' s Coun-

sel during hearingo The part-time deputy at.torney generBl II presen'!:,ly as­

signed to the corrunissiol1 (-who is occasionally assisted by another deputy) 



must fun~tion not only as public counsel defending the public interest 

and questioning the facts and judgments of company officials before the 

commission but also as legal adviser to the commission. These roles are 

not always compatible. It would be worthwhile to consider having one 

deputy serve in only one role at one time. Possibly the attorney general 

could assign another experienced member of his staff to give legal advice 

and opinions to the commission and to assist commissioners in writing 

opiriions. This arrangement would permit the ~eputy who is assisting the 

staff to enter wholeheartedly and \vithout reservation into his role as 

public cOllnsel .. 

P.dminis.tr.ative Actj;~.~~!~e Host administrative activities of the 

Hawaii public utilities commissiorlp as was noted earliel~ in t,he report, 

are staff activities concerned with the prepm'ation and presentation of 

the staff's positions in formal proceedings before the comm.i.ssion and few 

with routine administrative reviews of utility operations. Unless these 

routine reviews, however, are performed by the c~mnission~ which is the 

only agency in the Islands responsible for ensuri.ng that the public inter­

est is protected, it is doubtful if they 'will be performed at all. FurtQe~, 

neither citizen groups nor munici.palities, which might serve as spokesmen 

for consumers and bring matters '1;,0 the' attent.i.on of ·t.he commission, ha.ve 

assumed responsibility for surveillance of utilities in Hawaii and neither 

of them participates in commission proceedingso 

The lack of vigorous direction of adnri..nistratlve activities by' plur81 

executives, including utility commissions:; has frequently been noted. One 



proposal for overcoming this deficiency is to strengthen the position of 

the chairman of th(~ corum:5.ssion by making him responsible for directing 

the edministrative activities of the commissi.on t 5 staff and for appointing 

personnel, subject to cortmtission confirmation of important appointments. 

The chairman l>Jould be appointed by the chief executive and serve at his 

2 
pleasure. 

The Basis for Utility ~tes 

Utilities occupy a unique position in the business world.. They are 

privately-owned but government~regulatedQ They are granted certain privi-

leges in exchange for which they agree to be subjected to regulation. The 

effectivenoss of the regulation determines the soundness of this exchange 

from the public's viewpoincG 

There is need for more study of the basis upon which rates are set. 

The concept of a fair return on a race baBe has already proved not parti-

cularly useful in determinir!l5 a Bound rate structure for motor vehicle 

passenger conunon carriers and has been replaced in part by a measuring 

device called operating ratio~ VSlvy possibly the single most important 

consideration in establishing rates for any utility is how much money it 

must charge to make enough money to continue to operata successfully. 

Perhaps the primary measurement should be strictly an empirical one based 

on the financial requirements of the comparlY_ Possibly the theoretical 

obligation to furnish 1" given return on a specifically measured rate base 

2 
See JHmss M. Landis, ~,9,Yi .Be€;):!latpl'Y .tgencies to the President­

Elect (Hashington, Do C.: Government Printing Office, December 1960). 



or a particular return on the book value of common equity plus retained 

earnings is not significant. 

If, on the other hand, the fundamental entitlement of the company_ 

owner is to a particular return on his investment, i.e., to a specific 

rate of return on the rate base, then a great deal more care should be 

taken than at present to a.saure that the owner earns just such an amount 

and no mora or lass. A company will earn a higher rate of return when 

its revenues increase and its rate does not. On the other hand, a util-

ity's rate base may increBse without a parallel increase in revenues, and 

thus its ra.te of return would drop. If the rate of return is the important 

measure, these variations should be offset through the use of a r~te eaual-

ization fund. Then, if the utility earns more than the rate the commission 

has set, the excess reVenue would be placed in the reserve; if the company 

e CI.rnS less, then it ~I'ould be entitled to draw the difference from the reserve. 

Such a procedure would have added advantage of lengthening the period between 

rete requests. The procedure, h01llever, has no particular validity unless it 

is the rate of return on the investment which is the crucial feature in the 

rate regulatory procesS. 

Whether financial requirements or rate of return Elnd cost of money are 

relied on in determining rates" the B.pplication of such measures must be pre­

ceded by the determination of what constitutes allowable expenses which are 

properly chargeable to the utility consumer. If it is assumed that only those 

expenses incurred by a utility which is opel'ating as economically and efficient­

ly as possible are proper chargeS, then it is necessary for the commission to 

evaluate, on a continuing basis, a utility's performance in order to establish 
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.f air rates. If a company is operating inefficiently, the cost of this 

inefficiency should not, be reflected in the rates paid by consumers. 

If the conunission is '''0 discharge its responsibility with respect 

to determining the efficiency and economw of company operations and as 

a. result of such deter~lnations, allow or disallow expenses, it is going 

to be accused of interf,ering with management and substituting its judgment 

for ma.nagement. The only aIlS~ier to such accusations is that the judgments 

must be expert and informed. Since there is no market mechanism which 

penalizes the inefficient utility producer, the commission must serve as 

the market. 

A Com~sion Program for Uifl!~l Regqlation 

The public utilities commlssion and the administration of which it is 

a pa~t are responsible for 1~he formulation of a program or plan for utili­

ties regulation which takes into a.ccount the long and short-term objectives 

of regulation, the means employed in accomplishing the desired ends, and the 

effectiveness of the regulatorr program. This program should be reviewed 

and considered by both the exeeutive and the legislature when decisions con­

cerning the regulation of public utilities are made. 

Today the commission and its staff, by necessity live from case to case 

without ever -adequately and cClmprehensively reviewing their past and plan­

ning their future regulatory program. The public interest is the commission's 

criterion in evaluating individu.etl applications, but regulation to be effac­

tive, must represent mora than the deciding of individual cases on the basis 

of merit. A comprehensive regul~tory program needs to include the full Spec­

trum of regulatory activities from the recommendation of basic publio policies 

to the performance of routine acrnunistrative reviews. It is in terms of such 
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a program that the legislature and others m~ know what has been achieved 

and what needs to be accomplished. 

The program, which should be in writing, would specif,y the activities 

in which the commission should indulge if it is to do an effective job of 

protecting the public interest. The program should, of course, be revised 

as required by new developments or completion of particular special projects. 

The commission periodically should translate the program into a time-table 

of commission and staff operations which would serve as a guide to the commis­

sion in scheduling the work it intends to perform in the near and more distant 

future. Further, the program and schedules should serve as a basis for report­

ing and analyzing accomplishments and omissions. 
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Appendix 

REPLIES OF SELECTED STATE PUBLIC UTILITIES 
COHtHSSIOHS TO QUESTIONS ABO~JHEIR 

ORGANIZATION AND OPERATIONS -

During the course of the Legislative Reference Bureau's stuqy of 

the regulation of utilities by the Hawaii Public Utilities Commission, 

requests were submitted to four selected state regulator.y agencies 

soliciting information on their organization and operations. The four 

agencies, which were selected because of their repu~tion as outstanding 

state regu1atol~ bOdies, are the California Public Utilities Commission, 

the Nevi York Public Service COmmission, the Wisconsin Public Service 

COmmission, and a fourth commission which prefers to remain anonymous. 

The replies of the commissions to the questions asked of them were 

both well-considered and thought-provoking. The assistance rendered by 

these commissions is gratefully acknowledged. The bureau's questions 

and the replies of the California, New York, and Wisconsin commissions 

are presented in this appendix. 

I. Co~ssion Initiat~~ 

91Lest~~: Does the staff on its own or at the direction of the Com­
mission undertake studies or investigations of particular companies or 
particular classes of utilities other than in response to a specific 
company application or public complaint? If yes, what are some of the 
typical subjects of such studies or investigations? Does such i~rk con­
stitute a Significant portion of the commissionfs total program? Do 
sr:ch studies or investigations frequently result in the Comrnissionts 
issuing show-cause or compliance type orders? 

California: In answer to paragraph (1), you are informed that the 

I 
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Appendix (continued) 

staff of this Commission, at the direction of the Commission, keeps the 
objects of regulation by the Comrrdssion under constant surveillance and 
is constantly making investigations and reporting to the Commission with 
regard to both rates and service and any other matter subject to the 
jurisdiction of the Commission. This constitutes a considerable part of 
the fUnction of the Commission. These investigations result, in many 
instances, in the Commission issuing show-cause orders or other types of 
compliance process. 

New York: Aside from studies and reviews made informally in the 
ordinar,y course of business, at the staff (iee., bureau and section) 
level on its own initiative, of particular companies and particular· 
classes of companies, the Commission also institutes formal proceedings 
of both specific and general scope. Some of these proceedings, while 
instituted "on motion of the COmmission", originate with an informal com­
plaint on the part of one or more individuals or groups, which upon in­
formal investigation by the staff discloses violations or possible viola­
tions of the Public Service Law or service inadequacy~ The consequence 
of instituting the investigation on motion of the Commission, rather than 
upon complaint of an individual, is that in the former case the Commis­
sion staff assumes the burden of proof, i.e., of demonstrating the exist­
ence of the violations or inadequate conditions. Typical examples of 
such cases are investigations into the adequacy of service of utility 
companies or the propriety of the rates which they charge. Ot.her investi­
gations relate to the operating practices of motor carriers, particularly 
as they involve the question of dormanc,r of operating rights. Another 
type of proceeding is the investigation into the adequacy of railroad 
station facilities and train sel~ce particularly where the company has 
indicated its intention of discontinuing or reducing service. Investi­
gatiol1~_al;J_ to the adequacy of railroad crossing protection are also com­
mon. .Proceedings on motion of the Commission, while numerically small 
in relation to the number of cases instituted on petition or application, 
constitute a significant portion of our work and are also significant 
from the substantive standpoint. These proceedings often result in 
ordering specific improvements and compliance with directives. Proceed­
ings of a more genel'al nature, affecting a class of utilities, are insti­
tuted from time to time, such as investigations for the purpose of de­
termInirigwhether ce!tain rules or regulations of general applicability 
should be adopted.·..----OccasionaJ.ly also, we are directed by the Legislature 
to investigate a particular situation, such as the one culminating in our 
1959 report on the financial condition of the railroad industry. 

~isconsin: With reference to your first question, the staff reviews 
earnings, revenues, and expenses of the various utilities. It prepares 
annual statistical studies of various plmses of utility operations. If 
these studies reveal an apparent irregularity, inquiry is made to deter­
mine the causes. Occasionally these studies result in negotiated rate 
reductions and improvements in opere.cing efficiency through redUctions 
in operating costs. 



Appendix (continued) 

The staff also TI:.'1int2lins Cl. continuous record of utili.t.y property .. 
Consequently there 1::; no l1iJed to r"s.ke en ansi V~l inv-entories and ap~· 
praisa1s of utility property in rate and security cases to deterndlle 
whether the utility actually is operating the property represented by 
the ol"'iginal cost reflect.ed ir.i its B.ccountso I believe that Wisconsin 
lvaS a pioneer in adopt.ing th.is practice. 

II. Routine Admini§.tl."'.§.~~J.ei'l of-yj.ilitl QEera~ions 

.9ueB~i~n: Does the staff l1 as a w.atter of course, inspect and review 
the adequacy of service of.fered lby and the efficiency of oper,ations of 
companies undel- its jurisdic'li,j.on in a. ralati vely detailed and systematic 
manner? If yes, are such revi.el'fs usually made on a continuing basis or 
at the time of a rate change a,pplication? 

Ca1iforr~~ The answer to the questions propounded in numbered 
paragraph \2J of your letter is nYes." These reviews are on a continuing 
basis, as indicated in paragraph numbered (1) above. 

New Yo~: Most utilities are under order directing them to report 
interruptions of S6:Mrice.. Our. operating bureaus receive and review these 
reports, as well as complaints relat.ing to service conditions II and keep 
in close touch with the quality of s6l'"Vice being renderede In the omni.­
bus field, the companies are :required to maintain safety standards which 
are imposed by a trained staff of inspectors in the i'ield who regularly 
inspect buses and issue certificates of inspection therefor. Ou.r field 
personnel are also engaged regularly and on a continuing basis in in­
specting and testing plant equipment for safety and adequacy_ 

~!3conBin: With referenc.a to that part of the second question 
which I have not answ81"ed in discussing the answer to your first question" 
the Commission staff inspects and reviews the adequacy of ut1lity service 
both upon complaint and its Ol'm initiati va.. Inspections in connection 
with complaints received a:l:"e given pX'iority since the personnel available 
for this activity does not permit simultaneou.s and continuous survey of 
all the uti.lities. These inspec"tions are not pj.rectly related to rate 
cases but concern minimum st.andards for adequate service prescribed by 
the Commission. We have found it better practice to separate questions 
concerning reasonable rates from questions involving adequacy of service. 
The adequacy of utility service is also reviewed in connection \tlith Com­
mission authorization for construction of additlOiiSco utility plants. 

III. Role of~St.aff ip rr'2~rr.iation of Cases 

Question: Do the cornnLis8ioners generally consider the members of 
the staff concerned with p:t'esentation of a case before the commission as 
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a party to a contest or Sfl an impartial SOUI-ce of objective infonnation? 

~lifornia: The poJj.cy of the Conunission with regard to the ques­
tion propounded in numbered pa.ragraph (3) is that the staff of the Com­
mission is charged with a positive duty to investigate and inquire into 
any request made by a public utility for rate or other relief 60 as to 
test the integrity of su(~.h request. This is accomplished by staff in­
vestigation, cross-examination of witnesses and the preparation of an 
affirmative showing by the staff in opposition to the request of the 
public utility, where the facts and circumstal1ces warrant or require 
such affirmative showing. The staff of the Commission is a part of 
the Commission and, under the la,,, of this State, has no separate erlst­
ence apart from the Commission~ The staff of the Commission assists 
the Commission in its regulator,y duties. Natul~y enough, the approach 
ot the statf is objective, seeking to find out the truth and present it 
to the COmmission. The staff is charged with the duty of seeing to it 
that a record is compiled in proceedings before the Commission with a 
view to protection of the lawful interests of the public and to furnish 
a basis for the determinat:lon ot all lawful issues in the proceeding. 

New York: The members of the staff of the Commission are public 
employees charged with resl~nsibilities under the New York Public Service 
Law to serve in the public interest. As such, the staff is not an 
"interested party" in the usual sense of the word. Nevertheless, it is 
not quite accurate to say that the staff is always an "impartial source 
of objective information".. Its particular role in an individual pro­
ceeding depends on the nature of that proceeding. In a rate proceeding, 
the staff appears as an activ~3 party. While it-s basic orientation is to 
develop all of the facts and to highlight the issues upon which the Com­
mission may finally reach the proper results, it is entirely proper in 
many instances for the staff to take a definite position on a contested 
issue. To that extent, opini<)ll testimony of qualified staff personnel 
may be offered in opposition to that of the company. The weight ulti~ 
mate1y to be given to opposing views is for the Commission to decide" 
and in that regard the parliality or impartiality of the respecti va 
witnesses would be a consideration. In many other proceedings, counsel 
and his staff may appear in ~L complet,e1y objective capacity. 

Wiscopsin: With reference to your third question, 'ITe do not con-
-sider the staff as a party tel a contested rase.. Instead we consider it 
an expert and impartial sour(:e of objective information. In contested 
cases, members of the sta.ff often pre:3ent test:i.inony and are of course 
subject to cross-examination .. 

IV. SeP;2:rati2n of Conuni8si.0F~.from Staff 

Question: Is there some feeling' on the part of the regulated utility 
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companies that the relationship between the commissioners and their 
staff is too close, especially during consideration of a case after hear­
ings are completed? Are any special arrangements utilized or procedures 
follo'ded in order to provide sorne institutional separation during this 
period? 

~ifornJ&: In anm'rel" to numbered paragraph (4), you are informed 
that there has buen Dome complaint. l1".ade by public utilities that the 
internal relationship of the COiTimission may not fully protect the 
interests of the utility. This COmmission, many years ago, inaUgUrated 
the staff counsel program in order to comply 'With the spirit of the 
Horgan case, decided by the Supreme Court of the United States. This 
program provides for a staff counsel to head up the staff of the Com­
mission in proceedings filed l'Jith the Commission calculated to test the 
integrity of the request made by a public utility in such a proceeding. 
This staff counsel acts in the C-.1.pacity of an advocate, with the public 
interest prominently in mind. The spirit underlying the staff counsel 
progl~m prohibits such a staff counselor any member of the Co~~ssion 
staff who participates in a proceeding before the Commission, either as 
a witness or in some other advocacy capacity, from advising the Coa~ssion 
or any member thereof or Examiner l'Jith regard to the decision in that 
particular case in which he has participated in an advocacy capacity_ It­
will be seen that this Commission has taken all reasonable steps to sepa­
rate the internal functions and powers of the Commission as much as pos­
sible. 

Ne\,T York: While I must respectfully decline to offer any opinion 
as to \-That may be the feelings on the part of the utilities with respect 
to the relationship of the Com~ssioners and our staff, I may say that 
there has not come to nw attention any criticism of that relationship_ 
It must be borne in mind that most hearings are conducted by Examiners 
and in these instances there is little or no function by the Corr~Jissioners 
until the case has been finally reported to the Commission. ~'II'e insist 
upon an objective report which .viII fairly apprise us of the differing 
points of viel'l, so that we may exercise our responsibility to determine 
the -issue. Should a report contain material omissions ltlhich lnay have 
affected the end result, a party may petition for a rehearing or recon­
sideration upon such grounds. There are no statutolY or procedural 
inhibitions against contacts by the Corr~ssion and its staff subsequent 
to the closing of hearings. Obviously, in resolving issues presented in 
the Examiner's repoI~, the Corrmission must be free to call upon the 
technical advice of its staff in order to function most effectively_ 

Y.Ji.sconsin: Hith reference to the fourth question, love do not knmf 
~f any substantial complaint that the Corr~ssion and staff opel~te too 
closely in their 'fork. \Ve do not have any procedures attempting to 
separate the staff from the Cownussion. Of course the Commission cannot 
operate successfully without frequen~ conferences with its staff. I do 
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not see any merit in attempting such a separation. Both Commission and 
staff have the same objective which of course is assuring that utilities 
furnish service at reasonable rates and more often than not, it seems 
to me, they should find themselves in general agreement so far as the 
public interest in any utility case is concerneda 

lLetters of Legislative Reference Bureau to Public 
Utilities Commission, State of Califol~a, Public 
Service Commission, State of NevI York, and Public 
Service Commission, State of Wisconsin, January 17, 
1961; and letters of reply from Everett C. McKeage, 
President, Public Utilities Con~ssion, State of 
California, January 30, 1961; James Au Lundy, Chair­
man, Public Service COlnmission ll State of New York, 
January 30, 1961; and Leonard Bessman, Chairman, 
Public Service Commission~ State of Wisconsin, 
January 31, 19610 
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