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PREFACE

The regulation of privately-owned public utilities by government
is a process which produces guestieons, problems, and controversies.
A private company exists, among other rezsons, to ecarn money for its
owners. The interests of those cwners, theresfore, are not always
identical with those of the persons who purchase a company's products.
A utility is a very special kind of company which operates under condi-
tions of monopoly or controlled competition. The regulating effect of
the market mechanism, which provides the concumer with some protection
in his dealings with most businesses, iz not avellable in the utility
field. The government must serve, in the absence of the market, as the
regulator.

The regulatory commission has evolved, in both state and federal
governments, as the agency responsible for regulating privaetely-owmed
public utilities. Its task is not an easy one, for ths competition of
interests among investors, customers; the public, and others is very
real, and few useful definitive standards exist which may be applied
with ease. The imposition of arbitrary contiols would be simple. If,
however, care and conscience are to be exercized in determining what
is the public interest and how it may best be protected, the task of
regulating becomes a difficult and frequently thankless undertaking.
Those with a particular stake in the process will often think that their
interests have been inadequately considered.

This report is concerned with the regulation of public utilities
in Hawaii by the Hawaii Public Utilities Commission and the methods
employed by the Commission in identifying and protecting the public in-
terest. Improvements in the regulatory organization and process will
not reduce the amount of conflict accompanying regulation, but they
should result in more adequate protection of the public in a field in
which the State is the principal defender of the public interest.

The report has been prepared by the Legislative Reference Bureau,
State of Hawaii, at the request of the House Committee on Public Utili-
ties of the First State Legislature. The valuable assistance provided
to the Bureau by the Hawaii Public Utilities Commission, and particularly
by Mr. Jack E. Conley, Director, Mr. Alvin E., Pierce, Chlief Engineer,
and Mr., William H. Wright, Chief Auditor, is gratefully acknowledged.

Tom Dinell of the Bureauts staff conducted the study and wrote the report.
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I. THE NATURE OF PUBLIC UTILITIES
AND PUBLIC UTILITY REGULATION

Regulation of business is the result of conscious and deliberate
decisions of legislative bodies that certain businesses must be regu-
lated because they are "affected with a public interest™ to such a
degree that excesses which are inimicable to that interest must be
avoided. Whether a business should be regulated or not is, in large
measure, a matter of judgument as are the questions of how much it should
be regulated and in what manner. The courts assume responsibility for
reviewing the reascnableness of.legislative decisions on these questions.

Regulation of business is not automatic, but one group of businesses
which is constantly subjected to regulation when privately-owned, is the
public utilitieé. When public utilities are government-owned and oper-
ated as in BEurope or as in the United States with respect to water
supply agencies, the problems associated with regulation of privately-
owned utilities do not arise since uwltimately the decisions as to rates
and related matters are political. When utilities are privately-owned,
however, it bescomes necessary to resolve what may be the conflicting
interests, at least in the short-run, among the public, investors, and
consumers. This report is concerned with the problems encountered and

processes employed in the resolution of such conflicting interests.

The Nature of Public Utilities

It is far less complicated to prepare a list of public utilities




than to identify and describe the characteristics which differentiate

them from other types of enterprises, but even the process of enumera-

| tion is not simple. Most lists of public utilities, however, would in=
clude enterprises which: (1) produce and distribute energy such as elec—
tricity and gas; (2) facilitate communications using telephone and tele-
graph lines; (3) provide for transportation of persons and goods by of-
fering commcn carrier services on railroads, highways, streets, walerwsays,
and in the air; and (4) furnish water and previde for the disposal of

waste. This list might easily be expandsd, depending upon one's definie
tion of a public utility, te includs transportation of oil énd gas through
pipelines and the tranmsmission of radio and television programs. Furthermore
other types of enterprises, cuclh as prain gtoroge, fire insurance underwriving,
and milk production and distribution, have been termed public utilities.

It may be maintained that all businesses which are government operated or
regulated are, at léast to some extent, public utilities, but such a defw
inition so0 broadens the scope of the term as to limit its usefulness.

It is difficult, as noted earlier, to establish objective criteria
which may be used in distinguishing public utilities from other types of
enterprises. It has been said that public utilities are “affected with
a publie interest." This is true, but many businesses including banking
and newspaper publishing are affected with this same intersst. Public
utilities are sometimes described as being natural monopolies, and while
this is true of public utilities concerﬁsd with the production and trans-
mission of energy or the transmission or facilitation of communications or
the provision of water or sewage diéposal éervices, it is not trus of the

common carriers which transport goods and peopls. Furthermore there are

o




many enterprises which are not public utilities which appear to occupy
monopolistic or near-monopolistic positions in the production and distri~-
bution of certain materisls or goods. Public utilities are often identi-
fied by the fact that they have been granted franchises and certificates
of convenience and necessity by governments which non-utility corporations
have not received, and that they have recesived special privileges such as
the powsr of eminent domain, the right to use public rights—of-way, and
the privilege of exclusively occupying a market, privileges.which are not
granted to non~utilities. ALl this is true, but this becomes circuitous
reasoning when one claims that since an enterprise has been granted prive
ileges which are only graanted to public utilities, it must be a public
utility.

Perhaps it 1s more useful to list the characteristics which a public
utility may possess, recognizing that all utilities do not possess all these
characteristics and that non-utilities often possess some of them. First,
the nature of most public utility operations,; and particularly the neces—
sity for an expensive network of transmission lines and the requirement
for providing continuous service, maekes monopolization or at least limited
and controlled competition more efficient than unregulated competition.
Second, public utility businesses gonerally require large capital ine
vestments partly because they have to provide either plant or reservoir
capacity to serve maximum demend. Third, public utilities usually pro-
vi&e necessary services or commodities for which there is an urgent and
generally constant demand. Fourth, public utilities serve a large number
of customers directly, most of whom have no alternative but to deal with

the utility and few of whom would be in a position to bargain with a

w3




utility company on anything approaching equal terms.

- When an enterprise pussesses all or some of thess characteristics,
a’legislative body hay determine that it is desirable to regulate this
enterprise and courts may agree that such regulaticn is a legitimate
exercise of the police power of the state or of the interstate and
foreign commerce powers of the federal goverrment. This regulation takes
the form of imposing & complex of rights and duties on the public utility
company. The utilily assumes the duties of: (1) serving without dis-
crimination all who desire its services; (2) providing adequate, safe,
and continuous service at rates set by a governmental regulatory body;
and (3) not abandoning its sefvice or amy portion thereof without per-
mission. The utility, in return for assuming these obligations, enjoys
the right to: (1) provide a rarticular service in a designated area
in which it has no competition or in which competition is regulated;

(2) charge rates which are designated to provide an adequate return on
invested capital; and (3) use public rights-of-way and exercise the

power of eminent domain if the conduct of its business 80 requires.

The Growth of Regulation

Only a few of the types of public utilities which exist today were
known prior to the industrial revolution. Those that did, such as the
water viaduct system in Reme, were frequently state-owned. The matter of
regulation did not arise until utilities becams both common and privately-
owned. The concept that certain private businesses are affected with a
public interest, however, and therefore may be regulated, has its anteced-

ent in medieval times when on occasion "just® prices were set rather than




permitting sellers to charge all that the traffic would bear; in
fourteenth and fifteenth century England when persons engaged in common
callings (i.e.innkeeping, ferrying, barbering) that dealt with the pub-
lic thereby assumed legal obligations, especially that of serving all
who desired service; and in the era of mercantilism when certain trading
companies were granted franchises or charters giving them exclusive
rights to develop and exploit designated colonial areas.

The prevailing economic philosophy in England and the United States
during the early nineteenth century was based on the assumption that
~ free competition would promote the satisfaction of individual and pub-
lic needs. It was during this same perlod that the processes of pro-
duction were being transferred from the consumer to private enterprise
and from the local tradesmen te the centralized company. A greater
rumber of people became increasingly dependent on the operation of cer-
tain private businesses for services and commodities which were becoming
essential in their daily lives.

Various approaches to consumer protection were txied in different
states at different times during the years prior to the esﬁablishment
of regulatory commissions. A consumer who believed he had not received
reasonable service at reasonable rates could take his case to the courts,
but this procedure was never particularly effective since such proceedings
were expensive, the courts were ill-equipped to discharge the function,
and the éolution was always corrective rather than preventive. The first
ma jor legislative attempt to regulate utilities was through the granting
of special charters which included some restrictive clauses. The char-

ters, especially the early ones, were génerally not well-drawn; they




failed to provide for continuing administration and were enforceable
only in the ecourts. The nexbt recourse was to general incorporation
laws, vhich provided for uniformity, but they did net provide for con-
tinuing regulatory administration. Finally, legislatures themselves
set raetes.

There were some railrcad commissions in the Unlted States prior to

the Civil War, but they served as advisors to state legislatures. The
first state railrcad commission with mandatory power to prescribe rates
was established in Illinois in 1874, in large part as a result of ths
efforts of the Granger movemont. Othsr states in the middle West and
elsewnere soon established such commissions. While many of the mandabory

comnlssions were not very successful in achiewving theixr objectives, they

nevertheless served as the pattern for later commissions and utility regu-

lations, both state and federal. The federal government entered the field

of reilroad regulation 1887 with the establishment of the Interstate Com-
merce Commission.

Beginning in the eaxiy 1900fs, and led by New York and Wisconsin,

states began to establish new commissions with broader powers or to extend
the powers of existing railroad commissions in order that public utilities

other than railroads might be regulated. By 1913 half the states had

general public service or utility commissions while today every state
has one or more such regulatory agencies. The jurisdiction and responsi-
bilities of such commissions have been increased and thelr procedures

modified during the past half century, but the basic concept remains the




same, namely; regulation of those enterprises considered by the legis~

lature to be public utilities is a task for an independent commission.

Regulation and the U. S. Suprems Court

The Supreme Court declared in 1877 that a business could be so af-
fected with a public interest as to be a proper subject of regulation.
When ... one devotes his properby to & use in which the public
has an interest, he, in effect, grents to the public an interest in
that use, and must submit to be controlled by the public for the
comion good to the extent of the interest he has thus crested. He
may withdraw his grant by discontinuing the u e; but, so long as he
maintains the use, he must submit to control.--
Thus, the operation of the grain storage business in Chicago, which was
subject to central control and pricing, was determined to be such a use.
Railroads were declared to be Maffected with the public interest™ in a
decision also rendered in 1877e2
Subsequent decisions extended this basic atility concept to other
businesses, In an 1894 decision, the Court confirmed that & legislature
has wide discretion in determining what businesses constitute public
utilities.3 Except for the period from 1920 until the middle thirties,
the Court has tended to support this recognition of legislative pre-

rogative,

The courts, in addition to defining what may be regulated, have

( ;Chief Justice Waite in Munn v. Illinois, 94 U. S. 113
1877).

?Chicago, Burlington and Quincy R. R. Co. v. lowa, 94 U. S. 155
(1877).

‘BBrass Ve North Dakota, 153 U. S. 391 (1894).
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from time to time sssumed responsibility for defining how the regulatory
power should be exercised. This has been mosh obvious in the field of
rate regulation, the first and most critical aspect of utility operations
which states undertook to regulate. In the Mumn case the Supreme Court
implied that rates set by a legislature would not be subject to Judicial
review.4 In later cases the Court opened the way for judicial review
and finally in one case mullified the rates set by the Texas raillroad
commission.? In 1898 in Smyth v. Ames the Court listed the factors
which should be considersd in setling r&teaaéﬂxThe decision did not
specify a particular formula, but it latex éame to be interpreted as the
fair-value rule.

Commissions initially favored original cost in determining the fair
value of the rate base but in time reproduction cost became & dominant
element in rate cases. The Court in 1926 resclved these differences by
recognizing that reprsducﬁion costs were to be the primary basis used

7 The Court weunt to great length to define

in detemmining fair value.
fair value and to specify precise methods which were to be followed in
determining that wvalue. In subsequent cases the Court appeared to depart
from this decision. Finally in 1944, in the Hope caée,'hhe Court dis-

carded both previocusly set standards as to value and set courses of pro-

. - 8
cadure to be used in ascertaining valus.

bMunn v. Ilineis, 94 U. S. 113 (1877).
SReagan v. Farmers' Loan and Trust Company, 154 U. Se 362 (1894).
6Smyth v. Ames, 169 U. S. 466 (1898).
"McCardle v, Indianapolis Water Company, 272 Us S. 400 (1926).

?Federal Power Commission v. Hope Natural Gas Co., 320 U. S. 591
(1944).

-




The validity of rates is still subject to judicial review, but the

courts no longer dictate the stendards regulators must use and the tech-

niques they must follow. Jurdsdiction over these matters has been

returned to the lsgislatures.

The Scope of Regulation Today

The jurisdiction of state regulatory commissions has increased in
terms of the numbe:r and types of utilities regulated, the depth of con-
trol exercised in setting rates, and the phases of utility operations
which are controlled. Today it is common for state regulatory commis-
sions’to have jurisdiction over electric, gas, telephone, railroad, bus,
trucking, public transit, ajrline, water carrier, water supply, and
gewage disposal companies, A commission will have broad Jjurisdiction
over some classes of companies while it may have only limited jurisdic-
tion over others. In regulating a public utility's earnings and expenses,

a commission will frequently prescribe a uniform accounting system, es-

r tablish depreciation rates, determine the value of the utility'®s prop~-
erty, decide the proper rate of return, rule as to the legitimacy of
specific expenditures, establish the rate structure, and approve tariff
regulations. Commissions commonly have jurisdiction over the capital

structure of utilitles; their approval is often a necessary prerequisite

to the issuing of new stocks or bonds or to the refunding of existing
debt., Similar jurisdiction exists with respect to corporate structure,
the commission reviewing and approving any proposed reorganization,

merger, or separation. Commissions also are commonly assigned responsi-

bility with respect to: (1) the level and adsquacy of services provided




A R R

by the utilities under their Jurisdiction; (2) the safety of utility
operations; (3) the issuance of certificates to companies desiring to
@nter a regulated field or approval of the surrender of such a certifi-~
cate or of the suspension or termination of operations by such a company;

and (4) the insuring of adequate planning for future growth by the
utilities.
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11, PUBLIC U [LITIES D HEGUL oy
JURISDICTIOH AND AUTHORITY Iy HAWALT

A public utility, as defined in Hawail law, meang any psrson who
owna, controls, operates or nanages plant and equimment which sre utilized
directly or indirectly for public use in: (1) transportation of passengers
or freight; (2) conveyance or transmission of telephone or telegraph
messages, or the furnishing of facilities for the transmission of intslli-
gence by electricity; (3) the production, transmigs sion, and delivery of
light, power, heat, water, gas, or oils and (4) the storage or wareho onging
of goods,l Excluded are: (1) taxi and point=to-point cabs; (2) water
carriers engaged in contract businesss (3) eccmmon sarriers trensporting
freight over the highways except between inad@quately gorvad polnts or
ulong‘inadsquately sexrved woubess (4) warehousing businssses wnless the
public utilities commission finds regulation to be necess sary in the public
interest; (5) utilities owned by the state or the counties; and (6) utilie
ties in interstate and foreign commerce except as the United States por-

mits sush regulation,

Public Utilities Operating in Hawaii

Most of the commonly sccepted public utilitiss oparate in Hawali,
most of them are subject to the jurisdiction of the publie wtilities GO
mission, and most of them possess franchises, chartors, or sertificntos

ov publie econvenience and necesaliy grantsd op isanes

The main differences batwsen utilitiss in the 1.
Mainland are in the transportation field. Hawaiil has no paswenger raiiroad

service, but it does support the two very large intrastate alrlinss,

lSectlon 1041, Reviaod Laws of Hawaid 1955

as anande ig

w] e




Current Utility Operations. Hswail hag two classes of utilitiss cone

cerned with the transmission of energy--slectric end gaa. There are sevah
electric utility companies and one gas company. Llectrlcity ig availables

in all populated localities and gas in pipelines ig available in some arsas
of Oghu, Hawail, and Maui. Thers sre e nuuber of uhilities providing commu-
nication services including a telephone company and several telegraph or
cable companies; and, if one considers them as public uiilities, a number

of radio and television stations. In the transportation fisld, Heweid is
served by two intragtate airlines, four bus transit lines, two railroads
which provide limited service to waterfront areag, ons intrastate water care
rier, many freight and household goods trucking firms, and a largs number of
taxl and pointeto-polnt cab operators. Most domestic water is supplied by
municipal water utilities, but there are also thres privately owned water
companies (and a fourth to be added soon), Sewsge disposal 1s also almost
exclusively a govermmental operabion except in a few subdivisions, but more
private gewage disposal systems are expected in thse future, Irxigation has
not been considered a public utility in Hawaii, thongh irrigation facilitiss

are operated by both private companies and the govermment,

Legal Authority for Public Utility Company Operations

Public utility cempanies usually must posgsess & charter, a frauchise,
or a certificate granted ox issued by akgOVGrnman% having jurlisdiction over
the axrea in which they desire to operate before they may provide sexrvice to

2 . .o . . .
the public,” Franchises are privileges which a govermment chooses Lo grani

2For a more detailed discussion of franchises and licenses, especially
Hawaiian franchises, please see: State of Hawall, Attorney General, Public
Utility Franchiseg (Honolulu, 1961) and copy of memcrandum from Herman Doi,
specisl deputy attorney general to Shiro Kashiwa, attorney general, which
is included in the publication,
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to private individuals or corporations and are subject te the conditions
and limitations which the granting government may impose, Governmental
licenses, on the other hand, ars temporary permits issued by an adminlg-
trative agency pursusnt to the police power of the gtate to permlit an
individual or corporatiom to do what otherwise would not be legal, It 1s
not an exclusive privilege. A certificate of public comvenience and
necesgity may be a limited franchise or s license,

Franchiges, Charters. and Certificates of Hewaii's Publde Utilitiss.

All of Hawaiil's electric utility companies and ibs gas compary cperate
under franchises granted by the legislatures of the Republie and the
Territory and ratified by Congress, as is indicatsd in Table 1, Honolulu
Rapld Trenslt received itg flrst franchise from the Territory of Hawali
while Hawailian Telephons, Uzhu Rallway and Land Company, and Kshuluod
Railroed received thely initial charter from the Kingdom, Certifiecates
of publie convenience and necessity have been iesued by the public utilities
commission to sevral companies which provide bus transportation pervices
and around-~the-island tours on Ozhu, Although sirlines and water compenles
are defined as public ubilitles in section 104~1, Revised Lawg of Hawall
1955, they operate without state franchises or certificates.

Taxl and point=to-point operators ars issued permits by their reaspective
county govermments., Common carrier truck operators at present are not

certified by the State though legislation is pending which would make them

subjeet to such regwlation, Water cempanies are subject to regulgtion




Tabls 1

LEGAL AUTHORITY FOR VARIOUS PUBLIC UTILITY COMFANIES OPERATING
IN THE STATE OF HAWAII
1961

Ubility Companies Source of Authority

Charter- Franchise=- Cortificate Referrad
Kingdom of Legislature of Public to in
Hawail of Republic Convenience  Statutes
or Territory and Neces- only
gity-Public
Utilities
Commizsion

Electric
Hena Light and Power
Hawaiian Electric
Hilo Electriec
Kaual Electric
Lahaina Light & Powesr
Manl Electric
WMolokal Electric
' Gag
Honolulu Gas
Hilo Division
Honolulu Division
Isle Gas (a)
Telsphona
Hawailan Telephone X
Motor Carrilers
Gray Line -~ Around=-the~Island Tour X
Honolulu Rapid Transit
Meotropolitan x
Around-the-Island Tour
Kaneohe Transportation
Leeward Bus (Leeward & Windward)
Tradewind ~ Around-tha~Island Tour
Yahiawa Transport Systsm
Rellroads
Kahulni Railroad X
Oahy Railway & Land X
Aloha X
Hawaiian : x
Nater
East Kauai b4
Kohala Diteh x
Walanae Developnant X

Mob oM xR

oM

M oh K oMM

Sourca: Public Utilities Commission.

aPipeline operations on Maul considsred to be authorized under the Honolulu
and Hlle divisisn franchises,
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but are not required to possess a franchise or certificate. Telegraph or
cable companies are interstate operators not licensed or franchised by the
State. Similarly, radio and television stations do not receive thelr basic
ligense from the state government.

Effect of Statehood on Franchises. Some question has arisen as teo

whether the franchises granted prior to Hawail becoming a State and rati-
fied by the Unlted States are still valid. The state comstitution provides
that laws approved or ratified by Congress should centinue in effect until
altered or repsaled by the State,but the Admission Act provides that terri-
torial laws enacted by Congresé shall expire August 21, 1961, A special
deputy attorney general has concluded that franchises granted by the legis-
iature of the Territory or Republic qualify as "territorial laws enacted by
Congress®” and therefore will expire August 21, 1961, unless the state legis~
lature acts sooner; that these franchises are not federal franchises; and
that "the legislature should act so that the conflict between the provisions

of the Constitution and the Admission Act may be resolved".3

Jurisdiction of the Public Utilities Commission

The commission has comprehensive jurisdiction over the operations of

" some classes of utilities and limited jurisdictibn over others. The ex-

tent of its jurisdiction by typs of utility is summarized in Table 2. It
has jurisdiction with respect to rates, service, accounts, and securities
0" the electric, gas, and telephone utilities, but it has no contiol ove;
telegraph companies or radio or television stations all of which are [ed-

erally regulated. Interstate and foreign telephone and telegraph service

3Ibid.
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Table 2

REGULATION OF PUBLIC UTILITY OPERATIONS BY THE HAWATII PUBLIC
UTILITIES COMMISSION AND FEDERAL AGENCIES
STATE OF HAWAII

1961
Type of | Hewsii Publie UWtility Commisslem
Utility
. Rates Service Securities Accounts
Energy
Electric x x® x %
Gas x x x X
Communications
Telephone x x x x
Telegraph '
Transportation
Metropolitan Tranasit x b 4 x b ¢
Rural Transit x x x X
Around~the-Ialand Tours % x x
Railroads x
Alrlines x
Water Carrisre x
Household Goods Movers
Freight Motor Carriers
Weter and Sewape
Water x x x x
Sewage
Irrigation

Federal
Agency

roe?
Fec?

ICC
CAB, FAA

B
ICC

Sources Publiec Uhilitias Commission,

8Interstate end foreign cesmunications only,

% .y ol PR S .
Federal sgency sbireviaticonss

FCU = Federal Communicetions Commission
ICC = Interstate Commeras Cormlssion
CAB & Civil feronrubios Board

FAAL =

FMB =




and radio and telsvislon broudcasting are regulated by the Fedoral
Communications Commigsion,

In the field of traunsportation, the commissionts jurisdiction variesb//
with the type of transportation involved, It has jurisdiction over the
finencial trangasctions of the two intrastate sirlines, including the author-
ization of new bonds or stocks and the purchage and sale of capltal agsets,
but the Federal Aviation Agensy controls commercial alr {transportation
operationg and the Civil Aeromaubics Board sets rates and issues certifi-
cates. The C,A.,B, contends that the air space between the islends is
international air and that therefore planes operating between the islands
are interstate commerce, According to ths C.A4.B. its jurisdiection over
interisland air operations is not in any way affected by the pravisions‘of
the Admission Act, but it is willing to relingulsh jurisdiction over air
operations between points on a gingle island. The Supreme Court of Hawall
recently upheld the refusal of the state commission to establigh rates for
a new corporation which desired to operate an interisland sir bus service,
but several substantive queastions have not yet been anaweredo4

The Federal Maritime Board exercises jurisdicbion over intrastate
water carrier operationg hut this responsibility will be agsumed by the
State as of August 21, 1961, or earlier if the State acts during the
interim, The regulatory fUnction,.which the T M.Be deslres the State to
assume, will probably be assigned to the public utilities commission, The
FM.B, would retain control over interstate and interrnationsl water comﬁsrce,

The Interstuts Commercs Gommission regulates Hawali's two terminal

railroads and will continue te do go in accordance with the provisions of

4Supreme Court of Hewaii, in the matter of Island Airlines, Ine.,
* October Term 1960, No, 4212, February 27, 1961,
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the federal railroad act; however, the state ccmnigglion hag power to ine
vestigate railroad operations, The retes, service, acoounty, and securities
of all the transit and srouad-tho-island towr companies are regulated by
the state cemmission,

The Interstate ammerce Commigsion exercises some control over hougge
hold goods moved in interstate commerce, The provislons of the interstats
commerce act relating to motor carrier operations in inbterstate and foreign
commerce between points within the ghtate bocame applicablo in Hawaii upon
statehood, The Interstate Commerce Gommission has issued s cortificate of
exemption and order, however; which exempts frem regulation motor carriers
operating solely in Hawaii,? The opinion was not unaninmons, thres come
missioners entering a vigorous dissent,

Commission jurisdietion over private water companies extends to regus=
lation of rates, service, and accounts but does not inelude issuance of

securities, It does not, however, regulate sewage disposal companies,

The Authority of the Publie Utilities Gonmigsion

The authority of the publie vtilitles commission ig deseribed in
chapter 104 of the Revised Lawsg of Hawail 1955, aa amendedgﬁés are the pro-
cedural. limitations which the ecommission must observe in exercising that
authority. The powers granted +o the commigeion ave extremely broad, The
legislature has not attempted to establish substantive standards or guides,
as distingulshed from procedural, which the eommission muat follow in

wol dnbent that pates

wating determinstions, The leuw sluply expresses a go

SInterstate Commerce Cemmission, Gertificate of Lyempbion and Order
and Discussion and Gonelusions, B Parte No, MGe50 {(Washington, D, G.3
January 23, 19617,
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obhor e shovld also meet

[

be ®juat and reggonebla  dwmelion

this ordterion, and grawbs songidorable anthority to Gho aemmlaglon go that
1t may proceed with tha ook of ropnlatdg,

General Authordtv.  The L ousby bhe comnduolon poncerad suporviglon

over all public utilition. T& hag Gha powey to adoph ity cwun wulon of

Procedure. Public utilitics aro roquleed fo Parnlah tho comninnion all dye

formation which it may vequive, including o complete Laventory of thalw
property. The comalssion vy dnsbituba acblons in 1o own nw e, Lhe name
of the State, or of a complainant, before the Intevstale Commerce Come-

mission, other governmental agency, or a courbs. If the comuission deter-

aan

mines ", . , that in any way | /o ubdlity/ is deing whet it o

ot to do,
or not doing what it ought to do,® the commission i to notlfy the utility
in writing, include the matter in its annual roport, and give any other

)

publicity to the matter that it sees 4

2
Go

=,-h-

Investigatory Power, The commission has the powsr to investigate each

public utility, and specifically: (1) the safety end accemmodabion of the

public; (2) the safety of working conditione; (3} the conditions of emplay-

h‘:«

ment with respect to hours and wagess {4) the ulilityts 4 “brucbures

(5) its capital and corporate structures; (6) all of its financial trans-
actions; (7) its relations with obher enberprises; (8) its compliance with
laws and rules; and (9) "all matters of every neture affecting the relations

and transactions between it and the public o persons and corporations,"? It

may Investigate such wabbers o At

. s ™
P ey mra s e
DA LTI, s

g

utility, or upon a sworn widsi- ¢ cunplaint filed with the commlission. Fup-

ther, it has the obligation to investigate the amounts charged for domestic

6Sec’c.jon 10414, Revised Laws of Hawaii 1955,
7Sect10n 1046, Bevissd Taws of Hun

,,,,,,
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water when the water is obtained o o presuly of & uhabo leasce

Aubhordty with Regpect to Rabes and Rabe Basg. The commlssion is glven

authority to fix all rates, fares, charges, clasgifications, rules and prac-
tices of publie utilities, and each utility is oblipatod to obide by the
approved tariffs and regulations. The rates ars to ba Ehist ond ressonablaf
and provide "a faip return on hthe praperty of the ubility aetually used or
useful for utility purpﬁﬂ@sgwa. Farther, vrelates and unreasonable discrime—
ination betwesen localitiesn aro prohibited,? The comniazion is also aubhop—
ized, on its own initiative or at the vequest of a utility, to value the
property of any utility. No mention is made of any parbticulsr basis which
should be employed in making the v&lﬁationo Utllities must publish their
rates, fares, classifications, charges; and yvules in such manner as the com-
mission requires. Further, the commi ssion hag authorily to prescribe the
accounting system to be employed by utility companies end to regulate the
return they receive on their propertys

Authority with Respect to Securities. 411 regulated utilities must

obtain the approval of the commiegion before issuing svocks, bonds, notes,
or any other evidence of indebtedness which will be oubstanding for more
than one year. Such indebtedness may only be entered into for purposes of
acquiring property, constructing facilities, rofunding debt, or relmbursing
the company for morieys actually expended for capltal purpogses,

Authordty with Respect to Corporate Structure. A public utility may

not acquire bapital stock in any othew Wawaii public utility without first

Section 104-15, Revised Ioirg of Hawadi 1955, as amcnded,

I Ibia,
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obtaining the approval of the commission. Neither may a utility merge nor
consolidate with any other utility or sell or otherwise dispose of any of
its property or franchises or permits without the prior approval of the
commisgsion.

Authority with Respect to Common Carriers. Several sections in

chapter 104 deal specifically with common carriers operating on public high-
ways. Such carriers, except those which transport freight, are required to
obtain a certificate of public convenience and necessity before furnishing
public service. They must also provide surety bonds or liability insurance
to pay final judgments which may be awarded as a result of death or injury
to a passenger or loss of or damage to property.

Prescribed Commission Procedures. The law prescribes the procedures to

be followed by the commission and grants the commission or individual com-
missioners the power to administer oaths, compel attendance of witnesses,
require production of exhibits, examine witnesses, and punish for contempt.
All hearings must be public,and utilities and complainants have the
right to be represented by counsel. The commission, however, is not bound
by strict rules of common law relating to evidence. The commission may not
approve an increase in utility rates without holding a public hearing on the
island on which the utiiity is locateds The law specifies the manner in
which notice of such a request for a rate increase and hearing on that in-
‘crease shall be given., Further, reasonable notice must be given by the com~
mission to & utility which is being investigated. Appeals from the decisions

of the commission are made to ths state supreme court.
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III. THE ADMINISTRATION OF THE
PUBLIC UTILITIES COMMISSION

Once the State assumes responsibility for regulating the activities
of those businesses which it has designated as public utilities, the
question of what constitutes the most effective way to discharge this
responsibility arises. Increasingly, since the turn of the century,
jurisdiction over the activities of privately-owned public utilities has
been assigned to commissions which usually operate somewhat independently
of both the executive and the legislative branches of government. Be-~
cause these commissions have the power to issue orders to utilities, they
are able to prevent abuses befofe they occur, and because these commissions
are continuing bodies, they are able to exercise day-to-day control over
utilities.

The widespread acceptability of the commission approach is evidenced
by the fact that 49 states, the District of Columbia, and Puerto Rico all
have such commissionag‘_A few states divide the responsibility for regu-
lating utilities among several commissions. The federal government has
also created commissions--Interstate Commerce Commission, Federal Com-
minications Commission, Federal Power Commission, Civil Aeronautics
Board, and Federsl Maritime Board-~to regulate interstate public utility
operations,

The widespread use of the comnission approach to utility regulation

thode Island has a public utilities division within a department of
business regulation which is headed by a public utilities administrator.
Quasi-judicial matters are ruled on by an administrative commission com-
posed of the administrator and his two subordinate bureau chiefs--the super-
intendents of the bureaus of regulation and of rates and tariffs.,




belies the amount of controversy which surrounds it. The recent Landis
report is only the latest in a series of criticisms which have been made
concerning the operation of regulatory commissions.® Much of the criti-
cism of commissions centers about their independence from the executive
branch of government and the consequent difficulty in developing coordi-
nated, long-range government policies relating to'energy, communi cations,
and transportation. Commissions are also often criticized for‘being
dominated by the industries they regulate, being dilatory in processing
cases, and for improperly merging legislative, executive, and‘judicatory
functions. They have also been criticized for failing to recognize the
affirmative role of the profit motive in utility development.

Hawaii, like its sister states, has assigned the task of regulatipg
its public utilities to a semi-autonomous, multi-member body--the public
utilities commission. This section of the report is concerned with def
scribing the organization, staffing, financing, and workload of that com-

missione.

Organization and Staffing

When Hawaii gained statehood, it was necessary to reorganize the execu-
tive department into not more than twenty principal departments as provided
in the State Constitution, There was 'some debate, at the time reorganization
was considered, as to whether placing the commission within a department

would be compatible with the purposes of the commigsion or whether it would

James M. Landis, Report on Regulatory Agencies to the President-Elecgl‘”j
(Washington, D, C,: Government Printing Office, December 1960),

3See N, Y. Chamber of Commerce, Publiec Regulation of Utility Enterprise,
(New York: 1960) and Report of the President's Committee on Administrative
Management (Washington, D. C.: Government Printing Office, 1937).,
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not be better to make the commission a separate department., Although other
boards and commissions in the State were concerned with regulating private
business, the public utilities coumission was clearly the largest and possibly
the most important of these agencies., The legislature finally decided to
create a department whose primary function would be to regulate the activi-
ties of private businesses which are affected with a public interest to

such a degree as to require governmental control, and the public utilities
comission was made a divigion of that department,

Relationghip of the Gemmission to the Department of Treasury and

Regnlation, Placement of the public utilities commission within the depart-
ment of treasury and regulétion for adminisgtrative purposes means.that all
comunications of the cammission to the governor or the legislature and all
fequests for funds are transmitted through the treasurer, who is director
of the department,, The treasurer also: (1) reviews and approves personnel

transactions, other than appointments of the commissloners themselves;

(2) assigns office space; (3) approves purchases; and (/) passes on rules
and regulations adopted by the commission, The treasurert!s authority over
the commlssicn is limited to those activities mentioned above, He is
specifically prchibited from controlling the quagi-judicial functions of
the commission,

The actual working relationships between the commlssion and the

department are still in the process of evolving, The commission since its
inception has operated independently and understandably finds belng within
a department, even if only for administrative purposes, somewhat of a

burdensome arrangement offering it few advantages. The department, on the
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other hand, has not entered into the business of the commission other than
to dImplement the Raorganization Aot provision relative to administrative
responsibilities,
| Thus the commission in all substantive matters continues to operate
ag a relatively independsnt agency, with the notable exceptions that it
is now accountable 4o the executive branch in a way in which it was not
bafore,

Ihe Commission, The commission consists of five members, appointed by
the governor with the advice and consent of the senate for ,-year overlapping

terms, No commissioner nay now serve more than eight consecutive years under

the provisions of the Hawaii State Governmont Reorganization Act of 1959,
Two ﬁembers are'appointed from Oahu, one from Maui, one from Hawaii, and
one from Kauai. One of the two Oahu commissioners is designated as chair-
man, Commissioners serve part-tive, receiving $10 per day while actually
engaged in performing their official duties, provided that the total amount
paid in any one year does not exceed $1,000. They may also receive reason-
able traveling expenses. Commissioners may not hold any interest in or
receive any renumeration from a public utility company. The commission.
meets regularly on the third Wednesday and Thursday of each month and holds
such other meetings as it moy deem necessary.

Alaska, which established its commission in 1960, and Hawaii are the
only states in which commissioners receive per diem rather than a salary
and in which all comnissicners serve part-time only. In Vermont the chair-
man serves full-time and the commissioners part-time. Other states employ 4
full-time commissioners, though in some states, commissioners may and do
accept outside employment which does not conflict with +their re-
sponsibilities as members of g regulatory agency in terms of the nature

25
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and demands of the work,

The commission appeints a director who is in charge of the com-
mission's staff. The general practice has been for the commissioners
to keep themselves apart from most internal administrative matters and
to deal with staff members on important questions through the director.

The commission, however, and not its director, is in the last analysis
responsible for the management of the agency.

Commissioners, for the most part, have served for relatively long
periods as shown in Table 3. The present commissioners have rendered a
total of over 60 years of service. There has been a tendency for com-
missioners to rely on certain members for advice in particular arsas.

Thus, for example, each neighbor island commissioner is considered to
have special knowledge with respect to utilities on his island, while each
of the five commissioners is considered to be an expert in finance, engi-
neering, transportation; accounting, or utility management. There
appears to have developed, as a matter of habit and convenience rather
than law, some tendency for division of labor within the commission.

Commissioners appear to be selected from a very limited group of
occupations, businesses, and professions, as a review of the data in Table 3
indicates. Except for the appointment of two commissioners from Kauai, who
served for relatively short periods, all the commissioners since 1946 have
been businessmen, financiers, or benkers (13), attorneys (2), or engi-
neers (2). There has not been one college professor, labor union official,
social service agency director, physiclan, or company employee other than

a member of top-mansgement. The theory appears to be that those acqualnted
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Name

Valentine B. Libbay

Arthur H. Rice, Jr.

John E. Parks

Jamss M. Q%Dowda

Jo. Harold Hughss

Jessa H. Kopp

Robert T. Williams,Sr.

Rogsr S. Amas

James M. OtDowda

Vincent J. Moranz

Roger S. Amss

Tabls- 3

DATA ON EMPIOYMENT AND TERMS OF OFFICE OF
COMMISSIONERS OF THE FUBLIG UTILITTES CRMISSION, BY COUNTY

Occupaﬁion, Business
or Profession

1946 to 1961

Engineer

Presidsnt, A.H. Rice,
Ltd. (Stocks & Bomds)

Attornsy

Manager, Honelulu
Motors, Ltd.

Aitorney

Engineer, Grace Bros.,
Ltd., Paving Division

President, Wllismst
Equipment Co.
President, Budget
Finance Co.

Hanager, Tidewater
0il Co. (Hawaii)

President, Hawalien
Savings & Loan

President, Amarican
Pacific Life Insurence

QLHU
Mamber
From To
HMay 1933 April 1947
June 1939 June 1946

Novsmber 1946

April 1947
Japuary 1948

Jamuary 1952

June 1955

May 1957

Octobasr 1958

October 1960

Hovember 1947

Dascambsr 1951
June 1953

November 195)

Octobser 1958
Prgsent
April 19460

Present

Chairmen

From

To

February 1937

oy

June 1947

Dacanber 1947
July 1950

June 1953

Mey 1957

Octobar 1958

e

April 1947

Cmrtnd

November 1947

June 1950

Jupe 1953

fpril 1957

October 1958

Present

Oy




Tables 3 (continued)

- MAUI
Occupation, Business . Member
Namg or Profeasion From To
Fred G. Manary Engineser, Hawalian
' Commercisl & Sugar
Co. (Retired &/60) May 1935 Present
HAWATI
Walter E. Eklund Manager, Hilo
Motors, Ltd. July 1942 April 1947
Lso G. Lycurgus Manager, Hilo Hotsl, Ltd. April 1947 Pressnt
KAUAT
Randolph 4. Crossley Menager, Hawaiian
Fruit Peackers April 1945 Bpril 1947
Manuel A. Aguier, Jr. Rancher April 1947 September 1948
Inthony C. Baptisie, Jr. Dgcanmber 1948 Decsmbar 195C
Edward K. Robinson Manager, Waimsa Brench,
First Netional
Benk of Haweiil April 1951 June 1953
Magaru Shinseki President; Keual
Finance Factors June 1953 Presant

Source: Public Utilities Commission,




with business are best qualified to regulate business. It may also be
that people in only thess types of occupations, businesses, and pro-

fesaions frow which cormissicners have bzen seiected can afford and are

willing to give up the amount of time necessary to serve as part-time

commissioners.

The Staff and Its Functions

The commission's staff, which serves under the dirsctor, is
organized into an adminigtrative section, an accounts and finance branch,
an engineering branch; and a transportation branch as shown in the chart
on the following page. A1l members of the commission's full-time staff,
except the director, presently serve in clvil service positicns, The
director's position was exempt prior to reorganization and its present
status is not entirely clear.

The director is responsible for directing the work of the staff and
for the commissionts relations with other governmental officlals and
agencies and with utility companies and private organizations. During a E
case, the director supervises the staffts work in preparing the state's |
presentation, arranges the hearing schedule, and advises the commissioners,
upon request, during a hearing., An adminigtrative secretary takes the %
nminutes of c¢cmmission meetings and maintaine commission records though
formal hearings are recorded by a court reporter. The administrative sec- é
tion provides the usual clerieal, fiscal, and personnel servicss. /

The accounts and finance branch performs a group of related functions,
It iz responsible for: (1) inswring that utilities follow the prescribed
accounting and reporting procedures; (2) examining operating results;

(3) developing data on rate bases, rates of raturn, cost of money, financial
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Chart

ORGANIZATION AND AUTHORIZED
STAFF OF THE PUBLIC UTILITIES COMMISSION
STATE OF HAWAIT

1961

COMMISSION

PUBLIC UTILITIES -~ e s o e

5 Commissioners

Consulting Services

1 Consultan'r.a

legal Services
1 Deputy Attorney Generalb

Director
1 Director
Administrative Section
7 Seecrstaries, Typists
and Clerks
§ o i
fccounts and Financs Engingering Transgportation
Branszh Branch Branch
4 Auditors L Enginesrs 1 Imvestigstor

2Retained by ths Commission.
erve part=tims.




requirements, and rolated matioros (4) dovestisiiius applicatlons for
~approval of issuance of sceuritles, changow in corporate strueture, and
sale and transfer of prapur&iov* (5) owomining sootoln etility oporating
expenditures; and (6) imvestisrtos coaplaints,
The engineering branch iz algo concerncd with monoy matters but
more from the viewpoint of technical engineering conslderetiong. Thus

the divigion 1lsg invelved in appra ale, rete base valuations, Vdapreciation,
cost of service and similar studies, and revenue and expenditure fore-
casting., Construction standards, ssfety, line extensicns, plant and dis-
tribution system improvements aﬁd expansiong, purchass power contracts,
service complaints, and fusl oil clauses also ave wader the jurisdiction
of this branch, It algo investigates and resolves coumplaints concerning
interference with radio and tolevision recsphicn.

The trangportation branch revieus applications for cartificates of
public convenience and necessity filed by motor vehicle common carriers,
enforceg the terms of such certificates, and investigates complaints

concerning carriers,

Logal Sarvices., Legal services are provided by the attorney general

who asgigns one of his deputies to ssyve the commlsslon on a part-bime
basig, Ordinarily, the deputy is abls to davote about half his time to
commigsion matters, but during hearinzs he works exclusively for the
conmission,

The deputy 1s respongible Joo coosenticz bhs st o ongs and fop
cross examining ubility ccmpsy itioosaz in procesiines LeTore the publie
utilities cemmission., He plays a clgnificsat rele 1n dotersining prior
to and during the actual hearingy thz approazh tha ;taff‘uill usns in

presenting its cass., During a hearing be disputos stoboonts of the




privately-owned utility company which are believed to be incorrect or mis-
leading and advises the commission on points of law when such questions arise.

Consulting Servieces, The public utilities commission retaina the

services of a utilities congultant, Mr. Roy Wehe of San Francisco, who is
paid a retainer for providing a limited numbser of days of counsel and advice,
When important cases arise, howeover, he is requested to assiszt In preparing
the staff's case and in pregenting that case before the commission, He fre=-
quently appears as a witness for the State and often participates in the

questioning of company witnesses.

Office Space
The Commission 1s housed on the first fleoor of the Hewalian Life

Building. The qnarters include adequate space for staff members as well as
a hearing room for the commigsioners, The offices have been rented for five
years, February 1958 through Jenuary 1963, for $1,400 per month, It was

not reguired at the time that the lease was signed that it be reviewed,
negotiated, or approved by ths division of public works (now a part of the
department of accounting and general services), It is possible to cancel
the lease at the end of a fiscal year if no appropriation is made for
quarters, Such an action would presume, of course, that space was available

in a state office building.

Finanging the Regvlatory Prosiem

The costs of operating the publie utilities commission ars financed
from a general fund appropristion made for the purposs. Prior to July 1,
1959, the commissicn had its own special fund into which were doposited fees
paid by public utility companies and from which the commission expended |
money as required, This srrangemant had the advantages, fron the commisslon's

viewpoint, of providing it with a great deal of latitude in financial mattera
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and a minimum of program review, though standard provisions with respect to
depogiting funds, processing wvouchera, and reporting expenditures applied,

Now that an annual appropriation is required, the commission mugt submit a-
budget request, Justify it before the governor and legislature, and expend

funds in accordance with a planned program and quarterly allotments,

One disadvantage of general fund financing is that the commission may
not have adequate funds available to meet the unusual case in which the
cost of consulting and reporting serwices run extremely high, The commission,
in such an instance, can requegt that the governor make money available
from his contingency fund, Thig difficulty has been avoided in one state
by maeking & special appropriation to the commission which may only bg drzwn
on for special assistance such as consulting and reporting, It is possible
to restrict the use of this typs of conditional appropristion in g number
of ways and still attain the desired flexibility,

- Commission Expenditures, Commlssion expenditures have increased in
recent years, as shown in Table 4, due to several factors including a small
increase in staff, increases in staff salaries, and much higher expenditures
for other current expenses. The expenditures for personal services rendered
by commissioners, consultants, reporters, and others vary from year to year
depending upon the number of lmportant cases which are heard, The large
increase in other current expenses has been priﬁarily for rent and for travel
in Qonnection with ourrent cases. A fecent cagse lnvolving the telephone
company, for instance, required the holding of publie hearings on all the
islends, as well as the taking of ssveral trips by the commission's consult-
ant, The cost of regulating publig utilities is now over $150,000 per year,
It is doubtful if this cost will be reducgd in future years, except possibly

for rental of office space. It is more likely that it will increase as the
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STATE OF HAWAII
July 1, 1955 to June 30, 1960

Parsonal Services

EXPENDITURES OF THE PUBLIC UTILITIES COMMISSION

85pecial fund.
General fund.

®Includes empl
fund appropria

ee?s share of retiremsnt costs.

on in 1959«60,
AIneludes management cost levy made againgi speciél’funds,

This cost paid from a2 general

eNon-recurring chsrge levieda against spscial funds to raise Yevenue to finance
the costs of salary increases (Act'2§'Special'Session Laws of Hawaii, 1956).

Commissioner, :
Consultants, Equip- Spacial Totsal
Fiscsl Year Staff Expsenses mant Cherge Expenditures
195556 $58,773 $ 65,280 s 772 — % 86,501
1956=57% 6l 4462 491 $96,150° 186,378
1957-58% 76,078 6,846 — 136,419
1958-59% 79,632 8,267 — 147,908
1955-60° 92,428 33 — 150,361
Source: Public Utilities Commission.



commission's jurisdiction is snlarged and more intensive regulatory

administration is desired.

_Pergonal Services, The staff of the commlssion is neot large, compared

to the staffs of commissions of other states. Only six states--Delawars,

Idaho, Montana, Nevada, Vermont, and Wyoming--hed fewer staff employees

than Hawail as of July 1, 1959.4 Most state commissions, however, regulate
a greater variety of utility services and many regulate a larger number
of individual companies. For these and related reasons, interstate statis=-
tical comparisons need to bs employed judiciocusly.

The commission has seldom been able to fill all of its authorized

positions, as a review of the data in Table 5 will indicate., The assistant

engineer's position was vacant for three years, primarily, according to
the director, because the proffered salary was too low, As of January 1,
1961, however, all 17 authorized pogitions were actually filled which gave
the commission a larger staff than it has had during any of the past 10

years, Several additional poslitions have been requested in recent yesars.

It has been guggested that it will be necessary to double the staff if the

commission assumes jurisdiction over motor vehicle, air, and water ecarriers,?

The Commission!s Workloacd

The workload of the commission is not subject to precise measurement,

Frequently the amount of time devoted to any particular matter is determined,

in large measure, by the pressure of other work, Seldom does the staff

have an opportunity to study and report on a question in as much depth

as it might like, Tasks which result in the ilssuance of similar orders often

4National Association of Railroad and Utilities Commissionersg,
Progeedings, Seventy First Annual Convention (Washington, D, C,s Author,
1960), p. 307.

5Letter from Director, Public Utilities Commission, to Senate Committee e
on Economic Development, Tourism, and Transportation dated March 8, 1961,
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Fiscal Year

1950-1951
1951=1952

19521953
1953=1954

1954=1955
1955=1956

1956=1957
1957-1958

19581959
1959~1960

Table 5

SIZE OF ADMINISTRATIVE AND TECHNICAL

STAFF OF THE PUBLIC UTILITIES COMMISSION

STATE OF HAWAII
July 1, 1950 to June 30, 1960

Atdministretive Technicel Total
suthorizad fotuel futhordzad Actusl ~ Authorized Actual
8 77 6 5.0 14 12.7
9 7.9 6 L.8 - 15 12.7
9 8.0 6 5.0 15 13.0 -
Q 8.0 6 L.8 15 12.8
9 T2 6 L7 15 11.9
g 75 6 5.0 15 12.5
9 6.6 8 5.1 17 11.7
8 6.9 8 6.0 16 12.9
8 . 6.8 9 Tely 17 14.2
8 6.5 9 7.9 17 14.5

Source:

Note:

Public Utilities Commission,

As of January 1, 1961 the 17 amthorized positions
were filled. Two floater positions wers
suthorized but not filled due to lack of provision

for payment.




require different amounts of staff time. There are no useful standards
which specify that a major rate case should require 100 days of staff time,
a line extension application 1 day, and a review of an application for a
certificate of convenience and public necessity 3 days., The commission
hag relatively little control over its workload except with respect to
investigations which it initiates,

There are a few gene;al indices of workload, however, which are
useful in evaluating changes in the total amount of work which the com=
mission must process, Data on meetings held, dockets processed, and
decisions and orders issued have been maintained by the commission for &
number of years, and are presented in Table 6, for the years 1957 through
1960, There has been an increase in the number of business meetings
(also called quorum meetings) and public hearings held by the commission,
The increase in number of hesrings in 1960 was largely attributable to a
major telephone case heard that year., The number of dockets received has
varied between 30 and 52 per year and the number of decisions and orders
between 35 and 45, except that in 1958 the number was larger because many
transportation cases were processed.,

Most of the commission's work results in the issuance of orders,

If, therefore, the number of orders which require a large amount of staff
time has increased greatly, then probably so has the quantity of work which
the commigsion is required to perform, Data are presented in Table 7 on
the number of orders, classified by type of order, which the commission
issued in the years from 1950 to 1960, Because the amount of work involved

in issuing an order varies greatly, orders requiring a similar amount of




Table 6
MEETINGS HELD, DOCKETS PROCESSED AND DECISIONS
AND ORDERS ISSUED BY THE PUBLIC UTILITIES COMMISSION
STATE OF HAWAII

1957 = 1960

1957 198 195 1960

I. Mastings held

Quorum meetings 2L 31 L6 55
Public hearings 29 56 59 133
II. Dockets processed ‘
Filsed and receivsd 33 52 30 43
III. Decisions and ordsrs issued
Electric and gas 11 9 9 25
Telaphons 3 6 3 - 2
Transportation 20 35 23 16
Miscellanaous 1l 3 1l 2
Total = 35 53 36 45

Source: Public Utilities Commission,
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DECISIONS AND ORDERS OF THE PUBLIC UTILITIES COMMISSION
STATE OF HAWAII

1950 = 1960

Type of Ordsr

Major Rate Cass Orders

Complicated Orders
Rates
Depraciation
Margsrs
Valuations

Intermediate Complexity Ordars
CPCN
Finance
Rules end Regulsations
Tariffs

Simple Orders
Plant Purchass or Sale
Revissd Boundarias
Purchess Powar Agreement

Investigations

Lins Extensions
Formal Complaints
Accounting Procedures

Spacial Services
Easemants
Convarsions

Relative
Welght

1950 1951 1952

Teble 7

1953 1954 1955

1956 1957 1958

1959 1960
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time have been placed together. The four groups are: (1) simple

orders which require little work; (2) orders of intermediate complexity
which, on the average, require about three times as much time as a simgle
order; (3) complicated orders which, on the average, require about 20
times as much work as a simple order; and (4) major rate case orders
which, on the average, require about 4O times as much work as a simple
order. The estimates of relative time are rough approximations made by
members of the commissionts staff.

The data in Table 7 indicaté that while the number of orders issued
in the various classifications has tended to fluctuate from year to year
there is no distinct trend indicating that the commission®s work is
either ingreasing or decreasing. The same conclusion applies even if the
orders are weighted according to the 1-3-20-40 system described in the
prior paragraph and a weighted total calculated.

It is fairly clear that there has not been any distinctive increase
in the quantity of work which the commission and its staff process as
measured by appiications and orders. There have been, however, important
changes which affect the amount of time required to process the same |
quantity of work. First, more comprehensive studies are made than for-
merly and more materials are prepared for the commission's use in reach-
ing its determinations. One example of this is the cost-of-money studies
. in rate cases which the staff now prepares. Second, the size and com-
plexity of the operations of the ﬁtilitiea which are regulated have in-
creased greatly. The number of kilowatt hours of electricity sold has
more than doubled in the last ten years. Total telephone stations and
total calls have also doubled in the same period while the therms of gas

sold has increased by about half., This large and rapid growth in utility

~40=




services has required great increases in plant investment, new issues
of securities, and continual review and adjustment of rates; This has
meant, for example, that studies such as depreciation and valuation,
which are often part of a rate case, requirs more time to prepare than
in years past when utility operations were not so large and complicated..
Further, as the utilities have increased in size, the companies have
tended to invest more time and money in preparing and presenting their
cases. This has resulted in the commission having to investigate mahy
matters which might not have been issues in forme@ years. |
Thus, it is not the quantity of work processed that‘has increased,
but rather the nature of the commission®s studieg and the size of the

utility operations which have changed.




IV. THE KEGULATION OF PUBLIC UTILITIES

The regulatiocn of priyate utility companies by the government
necessitates the establishment of procedures that make it possible to
ascertain the public interest and to guard that interest while at the
same time ensuring that the legitimate rights of company owners are also
protected. The task of establishing and administering such procedures
has been entrusted to regulatory commigsions. These commissions have
been assigned legislative, executive, and judieial authority to enable
them to achieve the purposes of utility regulation.

The cormissicn is 8 miniature legislature when it adopts general
orders which supplement the law and are applicable to all utilities or
establishes general guides which it follows in ruling on individusl cases,
It is a court when it hears and decides individual cases. It i3 an ad-
ministrative agency when it investigates utility operations and prepares
and presents evidence in hearings, Even within the commissien, different
parts of the agen'y serve in different roles at the saume time. Thus
during a hearing the commission itself is a court but the statf is an
administrative agency.

Utility commissions are not the only governmental agencies in which there
is a merger of such seemingly diverse functions. It also occurs within admine
latrative apencies hesded by a single individusl and subordinate to the
chief executive. Thore is nothing inherently incorrect in having a merger
rather then a ssparetion of powers as lonz as adequste esfeguards exist to
assure that thoze who require protection zre protected. It 18 important,
hovever, from the vieupcint of regulating public utilities that those con-

cerned with the process of rezulation recoznize that they operate in sevsral




capacities which require the assumption of differing perspsctives if each

of the three rolse is tc be dlechavrged sucecesefully,.

Regulation Through Legislaticn
A public utilities eommission, like many agencies within the exscutive

branch of the govermment, is authorized to adopt rules and regulations which
supplement the provisions of law. This arrangement has the advantage of
permitting those who best understand the intricacies of a particuiar situ-
ation to design, adopt; and enforces the rules which implement general legis-
lative intent. Further, the practice; (1) reduces the volums of detail
which a legislature must considers (2) permits the amendment of rules withe
out having to submit such propoesls o a legislative boedy; (3) contributeé
to the simplicity of estatutory law: and (4) minimizes the need for amendment
of the statutes,

Geneyral Orgezfs° The public utllities ccvmission is. empowered to adopt
general orders which are applicable to all utilitlies or to classes of utili-
tles. Genersl orders, whish ars listed in Table 8, ave adopted only after
study by the commission's staff, consultation with the utilities affezeted,
provisions for public hearings, and review and delibsration by the conmis-
sion, The contents of the orders are noted Lelew.

General order numbers 1 through 4 have Bean supsrasded by general order
numﬁer 7. General order pumber 5 prescribss the rules of practice and pro-
cedure governing ecommiseion proceedings. It covers such subjects as formal
requirements for pleadings and briefs, luvsstigaticns, applications, filing,
forms, hearings, subpoenas, evidence, brisfs and oral arguments, decisions, .
and rehearings. Order number 6 provides for the adoption, with slight modi-

fication, of the rules of the California public utilities commission govern-

wl, o




Table &

GENERAL ORDERS OF THE PUELIC UTILITIES COMMISSION
STATE (F HAWAIT

1961
Order Subject Date
No. __—ﬂﬂ-t—e;-d——-—
1l Rules and practices to be obaerved by Jenuary 20, 1933
all motor vehicle commen carriers,
|
2 Amendment general order number 1. February 3, 1933 w
3 Amendment genersl order number 1. September 15, 1933 |
A Amendment general order number 1. October 14, 1942
5 Reviizd rules of practice and proce- Februasry 18, 1953 |
dure.® ‘
6 Rule governing overhead line construc- June 12, 1953
tion.
7 Revised rules and practices to be ob- June 20, 1956
served by all motor vehicle common
carriers,
‘ |
8 Revised uniform system of accounts for October 27, 1960 ‘
electric utilities,
9 Revised uniform system of accounts for October 27, 1960

gas utilities,

Source: Public Utilities Commission,

8Prior rules adopted by cemmission December 2,
1920 but not as a general order,




ing the construction of overhead lines, The rules and practices to be
observed by all motor vehicle common carriers, specified in general order
number 7, apply only to carriers transporting passengers for compensation
within the City and County of Honolvlu. The order provides for inspection
of carriers and reporting by carriers and establishes standards for equip-
ment and operation of vehiclee, Genersl order numbers 8 and 9 provide
uniform systems of accounts to be employed by electric and gas utilities.
These utilities were previously following uniform systems of accounting in
accordance with specific instructions issued by the commission in various
orders.l

General Guides, General guides are very different from gemeral orders,
They are not adopted as general rules and do uot have the force of law,
They are useful, howsver, as measuves or'limiting factors to the commission
in arriving at decisions on which ordsrs are based. They have no more force
than that of precedent. They may be reversed or discarded at any time and:
without a hearing or the issuvance of a specific order modifying the guide.

Each individual application, it 1s stressed by the commissionts staff,
is treated separately and judged on its own merits. Nevertheless, the com-
mission tends to use the guides, which are presented—in Table 9, in reaching

1ts decisions. It is not overly significant whether these guides are in the

1y uniform accounting system is also employed by the Honolulu Rapid
Transit Company in accordance with a specific order of the commission, No
specifie accounting system is prescribed for the three smaller bus lines or
for the thres privately owned water companies, though the latter, by their.
own cholce, follow the uniform system of acecounts for water utilities,




Table 9

GENERAL GUIDES FOLLCWED BY THE PUBLIC
UTILITIES COMMISSION IN REACHING ITS DECISIONS®
STATE (F HAWAII

MARCH, 1961
Applicabllity Subject and General Guide
Electric, Gas, Rate Base Determination: The rate base is composed of:
and Tglephone (1) historical cost depreciated of utility property

used and useful; plus (2) an allowance for working
cash equal to one-sixth of annual operating expenses, |
excluding depreciation and taxes, plus one-twelfth i
of annual fuel or purchase power expense; plus ‘
(3) an allowance for materials and supplies inventory;
and minus (4) reserve for deferred taxes if election
has been mzde to take accelerated depreciation. (Taxes
are normalized for rate making purposes. The differ-
ence between normalized and actual taxss 1s set aside
in a reserve for deferred income taxes.)

A1l Utilities Adequate Return: (a) Net return must be sufficient to
provide for the company's financial requirements,

Transit Adequate Reaturn: (b) The range of allowable operating
ratlo (operating expenses divided by operating reve-
nues) for transportation companies is 94 to 97 per
cent.

A1]1 Utilities Operating Expenses: (a) Only normalized expenses and plant

additions and retirements gllowed.

Expence allowed only after incurred or contracied.
Pending or proposed wage increases, tax law changes,
or price Incresses or decreases, for example, are noi
allowed.

Charity contributions, which are deductible for
tax purposes, are not allowed as expenses for rate
meking purposes.

Electric and Gas Operating Expenses: (b) Sales promotion expense found
reasonable for Honolulu Gas Company 1s $7.00 per cus-
tomer and for Hawvalian Fleetric Company two per cent
of gross slectric sales revenusa,

Any write-up to the stated book costs of utility
properties, not represented by stockholder capital
contributions end reflected In charges previously made
in opsrating expenses, must approprlately be disposed
of threugh amortization, over a period of years, for
accounting and rate-making purposes., The same pro-
cedure applies to any write-down of utility properties.

ol lyme



Teble 9 (continusd)

Applicability Subject and General Guide
Telephone Operating Revenues: (a) Revenues from transpacific tele-

phone and teletype, and other operations, rates for
which are regulated by a federal agency, are included
as utility income,

Revenuesy from directory advertising, rates for
which are not regulated, are included as utility in-
cone, - ;

Gas Operating Revermes: (b) Revenues from gas manufacturing
by-products, guch as tar and benzene, are utility
Income even though rates for such by-products are not
reguleted.

Transit Operating Revenuedg: (c) Revenues from charter service and
‘advertising are included as utility income even though
rates are not regulated.

All Utilities Depreciation: Depreclation aceruals accumnlated through
rates, while bolonging to a utility company and there-
fore free of restrictions as to use within the utility's
operationd, are to be used only for the retirement of
the propertiss In service upon which such depreciation
has been teken. They shall not be duplicated by charges
to the rate payer in excess of the original or historical
cost of the properties,

Where an over accrual in depreciation is evidenced,
remaining life deprecistion annuities are to be used in
order that the undepreclated portion of the original
cost of the assets will be depreciated over the remamin-
ing useful life of the properties. No adjustment will
be made to the depreciation reserve even though it is
over acorued,

Electric and Gas Cost of Fuel or Power: (a) Companies allowed to recover,
through higher rates, any incremental increases in the
cost of oil for generation above the cost of oil upon
which base rates are predlicated. Similarly, rates must
be reduced when oll costs decrease,

Electrie Cost of Fuel or Power: (b) Contracts for the purchase of
power muat be approved by the conmission in order teo
test reasornablensss of expense to be incurred. The
cost of pouver shall not exceed the cost to be incurred
if purchasing company were to produce its own requirement
for power.




Table 9 (continued)

Applicability Subject and General Guide
Electric and Special Customer Services: (a) Rates are based on overhead
Telephone , construction, Custcmer desiring underground lines

must pay the increased cost of underground facilities.

Electric Special Customer Services: (b) A line extension must pro-
duce sufficient revenue in 60 months to equel or ex-
ceed the required investment. If the anticipated
revenues are insufficient, then the customer deairing
the line must contribute or meke an advance, subject to
refund, Subsequent customers on the line pay their pro
rata share of the contribution or advance if connected
pricr to the expiration of the refund period.

Transit Transit Service: Urban transit systems are considered to
provide adequate service if the maximum average 15-
minute passenger load count at the maximum load point
for any line does not exceed bus seating capacity dur-
ing off peak hours and cne and a half times seating
capacity during peak hours,

Source: Public Utilities Commission.

8The guides Inclnded in this table do not have
the force of law or a general order. Any of the
guides muy be discarded or modified by the com=
misgion at any tims,




form of precedents or rules. It is essential, however, that they exist,

for in their absence the regulatory process would verge on the chaotlo;
cases would be decided on the basis of the whims and caprices of individual
commissioners; and no utility company or utility customer would ever have

an idea of what the future held.

Regulation Through Adjudication
© Matters requiring commission consideration and decision may be brought

to the attention of the commission by a utility company or a member of the
public, or the éommission, on {ts own Initiative or at the suggestion of F
its staff, may choose to investigate a matter and subsequently issue an order. |
Utility Initintion. Utility companles file formal applicationa when
‘seeking approval for a rate increase, lssuance of new securlties, revision
1n acocunting procedures, modificetion of depreciation methods, or revalua-
tion of the rate base, or other similar matters which are of major lmportance
and subjects of controversy. The commission assigns a docket mumber to such
a case, holds formal hearings which may be advertised, has a hearing record
prepared, and 1ssues a formal decision or order. Utility companies must also
.receive commission approval for many minor undertakings such as the exten-
gion of an electric line, revision of an existing tariff condition other

than a rate, establishment of a tariff for a new type of service, or a minor

‘change in a bus route or schedule. The utility, in such instances, writes

a letter to the commission requesting its approval. The staff investigates,
and reports to the commission, and, unless the investigation reveals unusual
circumstances, the commission approves the request during one of its regular
business (or quorim) meetings. The vast majority of formal and informal

requests which the commission receives and considers are Initiated by the
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regulated utilities.

Publis Complaint or Request. Members of the publioc may flle a
formal complaint with the commission which will result in the issuance of
a docket number, the holding of a formal hearing, and the issuance of an
order or decision by the commission. This occours infrequently-~perhaps
once every two or three years, Citizen petitions are usually treated as
informal matters. Such petitions frequently concern extension of btus serv-
L1ce and sometimes the extension of electric service.® The commission nay
on its own initiative, after considering a citizen petitlion, issue a show-
" eause order to a utility requesting the company to dememstrate why it
should not provide the service requosted by the petitioners. The commission
may, in such cases, hold a formal hearing following which it may order the
utility to provide the requested service,

Members of the public frequently file informal complaints with the
commission elther by writing letters or telephoning. Depending upon the
nature of the com)laint, the staff answers immediately or investligates the
matter further. Such a complaint may result in a suggestion by the commis=-
sion or its staff that a utility make certain changes in its operations.

Commission Initistive. The commission may institute an informal in-
vestigation or a formal proceeding on its own Ilnitiative. Sometimes the
results of staff investigations are sufficient to cause the commission to
hold a formal hearing. Generally, however, the commission initiates few
formal actions. It prefers to urge strongly a utility company to follow

a particular course of action or adopt a specific suggestion. Show-cause

25 petition may also be filed in a formal case which a utility company
has initiated. Such a petition becomes part of the record in the case,
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orders are considered to constitute an affront to the regulated company

which should only be employed as a last resort.

The commission, in issuing an order granting a rate increase, may
also suggest that the company should make a particular study or revise Y
certain opsrating procedures. While such suggestions do not have the |
force of an erder, they are usually accepted.

Time Required to Process an Application. Private utility compa-

nies frequently complain that long delays occur before a regulatory’
body rules on a company!s application and that these delays make it dif-
ficult to plan for future growth and operations. If the utility is per-
mitted to collect the increased ratas subject to refund, then the regu-
latory lag results in company managers and investors being unable to
determine how much they have earned until an order is issued. If the
utility cannot collect the increase during the period its application is
being considered, then the company owners must pay the higher costs
which should have been but were not reflected in higher rates.

The Hawaii public utilities commission, however, has made it a prac-
tice to process cases as quickly as pbssible consistent with an adequate
consideration of issues. Usually a case is first heard, as the data in
Table 10 indicate, within two months of the time an application is filed
with the commission, and a commission order is usually issued within six

months of the date a decket was initially filed. Frequently an order

is issued within two months while occasionally a case may take longer than
a year. Often the delays which do occur result from company requests. Even

with respect to mzjor rate cases, which present the commission with some of

hﬂh



Table 10

TIME REQUIRED TO PROCESS CASES BEFORE THE
PUBLIC UTILITIES COMMISSION
STATE OF HAWAII

Selected Years

Average Time Lapse Between Date Average Time Lapse Between Date
Docket Filed and Date First Heard Docket Filed and Date Order Igsued
Major Rate Cases All Cases Major Rate Cases A1l Cases

(Months ) (Months) (Months) (Months)
1,6 4.9 5¢4 6.7
1.6 1.5 5.0 2,6

1.6 a 6.6 ‘ a
1.0 1.5 5.7 3.4
1.7 1.0 5,0 2,0
1.6 1.1 4.8 1.6

Source: Computed from data furnished by Public Utilities Commission,

- 8195/ data on all cases not compiled and computed.,
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its most difficult problems, an order is issued in the average case within
81x months of the date the original application was filed.

The only difficulty with the present procedure is that the staff fre-

quently 1s pressed to prepere its ease in a very short period of time while
the company may take as much time as it desires in developing its case prior
to filing an application, It might be advisable for the commission to require
that a utility give notice of its intention to file an application concerning

rates, depreciation, valuation, a merger, or some other major matter, at

least two months and not more than four months prior to filing such an ap-
plication. Such a procedure would permit the staff to commence preparing
its case prior to receipt of the utility's case, and would eliminate the
feeling among some staff members that they are given insufficient time to
prepare an adequate presentation. An alternative possibility is for the
comnission to establish a policy that no major rate case decision will be
entered until at least six months atter the filing of an application. This

might encourage companies to file their applications earlier.

Regulation Throurh Administrative Action

It 1s the staff, as distinguished from the five-member commission,

who performs most of the actual administrative tasks involved in regulation,

although this work is undertaken at the direction and under the general
supervision of the commission. Administrative actions may be divided into
two general categories: (1) the preparation and presentation of the staff's
position in formal proceedings before the commission including the examing-
tion and questioning of a company's claims; and (2) routine administrative

revisws designed to insure that private utilities are complying with the




orders of the commission, planning for future development, rendering

adequate service, and are not indulging in any practices which are con-

gldered to be improper or unfair.

Preparation and Presentation of Case. The staff, in preparing for

and presenting a case to the commission, plays a role which has elements

of the role of the public prosecutor and that of the probation officer.

The prosecutor is an advocate of a particular point of view. His responsi-

bility is to present his case as vigorously and effectively as he can. He

is a party to a contest, and as a result of this contest between him and

the attorneys for the defendant, the judge and jury are belleved to be in

a better position to evaluate the facts and ensure that justice is served.
The probation officer is simply an assistant to the judge. He makes in-
vestigations and reports to his superior. He does not defend his findings

in the open court.

The staff of the public utilities commission is the commission's con-
sulting service and as such is considered by the commiasiqn to be a source
of impartial, objective information. It makes reccommendations to the com-
mission in some but not all matters. It never suggests, for instance, the
selection of a specific rate of return. At the same time, however, the
staff functions during a hearing as if it is a party to a conteat. Ths °
staff disputes the claims of the utility company, it interrogates the com-
pany's witnesses, it probes for weak points in the utility company's testi-

mony, and, in general, it plans its strategy much as any party to a dispute

would., In this role, its responsibility is that of an administrative agency
charged with defending the publie interast before the commission,
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The commission, it should be noted, while relying heavily on its
staff and even going as far as to consult with members of the staff on
particular points after a hearing is closed, feels itself under no
obligation to accept staff findings and/or recommendations. It has

rejected such findings in many of its decisions,

Routine Administrative Reviews. The staff, in its second adminis-

trative role, reviews utility operations, finances, and plans. These
reviews frequently result in findings which are brought to the attention
of the commissionu The commission, in some cases, may direct the staff
to investigate the local situation further, ascertain what occurs in
other states, make suggestions to the utility involved, or not to proceed
with the matter any further. Or the commission may determine that the
matter warrants the instituting of formal action. In making such a
determination the commission is.functioning in its role as supervisor

of the administrative staff.

The staff receives monthly financial reports from each utility as
well as annual statements and auditor's certificates. These reports are
reviewed briefly and if a particular entry appears to be improper, ques-
tions are asked of the utility. The staff each year brings its informa-
tion on the rate base of the various utilities up-to-date by adding new
plant, subtracting retired plant, and revising the data on depreciation,
depreciation reserves, and working capital as required. If a company's
earnings appear to be excessive, compared to its allowed rate of return or

operating ratio, then this matter is brought to the attention of the




commission. The staff also, as noted sarlier, invesﬁigatés formal and
informal complaints fyom membere of the pubiic. It also makes special in-
vestigations and studies as directsd by the cammiséimn and performs the
usual functions of an administrative agency in terms of replying to in-
quiries from the governor and legislaturse, answering general requests,
and other similar functions.
‘But routine administyative review by the staff of the operations of
the utility companies which the commission regulates is quite limitedes The
staff does not: conduct cn-the-spnt checks of utility accounting and other
financial procedures; scrutinize monthly repurts in depth; follow through on
decisions and orders t¢ maks sure theit ubilities are complying with the
provisions thereof; compare actual operating results in test ysars with fore-
casts; make field inspectlions of utility plents and services; make routine
investigations to determine 1 general owdurs of the commission are being
violated; keep abreast of data on rates of rsturns being earned by utili-
ties; review utility procesdures for inspeciing meters; and review plans
of utilities to make sure that plans for fuluve development are adequate.
The disadvantages of insdequate routine review are that particuiay
questions and practices do not come to Light uniess the company initiedt es
a request, and companies, it should be noted, sre unlikely to file applisa
tions simply becauss they are earning too much money, not providing services
in accordance with their tariff regulations, not planning adequately for
future needs, or faillag to opsrate &8 efficiently as they might, The staffl
mist acquire almost all of the information it needs in & rate case, for in-

stance; after the utility company has f£iled its application, and clearly
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this does not allow it sufficient tims.

The staff is well aware that the public interest may better be pro=-
tected if the matters noted above are checked on a routine basis, but it
8ze3 no possibllity of performing such tasks, given the nature of its

present workload, the caomplexity of current dockets, and the number of its

employees,
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V. THE ESTABLISHMENT OF UTILITY RATES

The best known and the most critlcal function of a public utility
regulatory agency is the establishment of utility rstes. The adoption
of new general rate schedules affects almost all of a utilityts custom-
ers, not only in terms of how much each customer will pay but also in
terms of what portion of the total cost of utility operations will be
paid by each of the various classes of users. The financial well~being
of a utility is in large measure determined in rate cases. A company
may be able to effect certain economies in operations and it may be
able to convince customers to consume an increased amount of the company?s
products, but the effect of these actions on a utility®s earnings is sel-
dom as significant as that of a rate increase.

A good portion of a company®s business before the public utilities
commission, much of the work of the staif, and many of the commission's
most difficult decisions deal with rxrequests for rete increases. There
are no clear black and white answers available to the commission as to
how much a company should be allowed to make. Such a decision, in the
last analysis, represents the judgment of the commission based on the
facts developed during the hearing of a case.

Utility rates, it should be noted, might need to be lowered rather
than raised, but this has not ﬁéppened frequently in the recent years of
rising prices, Further, companies are not as likely to request decreases
as increases. If they are earning in excess of what i1s considered a fair

return, they would prefer to invest the excess earnings in plant replace-
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ment, accelerated maintenanee, snd increased service rather than

reduced rates.

The process of establishing utility rates is a complicated one
requiring the services of experts in utility finances and engineering.
It involves a fair amount of conflict, for even if the experts agree on
the factual data, they will disagree on how the data should be interpreted
or on what constitutes & proper rate of return. In the sections which
follow, the significant elements of the rate-setting process in Hawaii

are discussed briefly.

The Karnings Position

The commission, in rate-setting proceedings, first examines the
earnings position of a utility compsny. BRevenuss, expenses, and the rate
base are projected for a period of a year, which is wholly or in part
in the future, on the basis of data recordsd in past years. By using a
test year, the commission is able to grant rates which are more realistic
in terms of future costs than if rates were sstablished on the basis of
the last recorded year. After ths anticlipated revenues, expenses, and
rate base data are calculated, it is possible to estimate the size of
the revenue deficiency assuming different rates of return on the rate base.
It is this deficiency which must be overcome if the company is to receive
the selected rate of return.

Revenues, Sales, and Customers. In determining the earnings position
of a utility company, the recorded operating revenues for the past three
to five years from each class of users for whom & separate rate schedule .
applies and from sources other than the sale of the utility's primary pro-

duct are analyzed. Based on these analyses, a projection is made
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of the estimated salss of £he ubility?s product and revenues from such ;
sales during the test ysar as well as of revenue from other sources.

The staff also analyzes the effect of the companyfs proposed rate changeaA

on the entire system and on each class of users.

| Data on the number of customers, the average monthly consumbticn

per customer for each category of users, and related information, are

analyzed and plotted on graphs in order to make the necessary test-year

projections. When the rate is permitted to vary with the cost of fuel,
as in the case of electriciﬁyB summaxry revenue projections Are made
using both the base and current fuel prices.

A1l revenﬁes which may be considsred to be directly or indirectly
dgrivad from the utility operation are ir;cludedo Thus, bus advertising

revenue is included when considering transit rates, since this income

could not be earned unless the company wers permitted to operate as s
utility. Sale of home equipment by & gas or electric company, however,
is excluded since such sales are not dependent on the company®s status

as a public utility.

Expenses, Taxes, and Depreciation. Operating expenses,; depreciation,
and taxes paid by the utllity for the preceding three to five years are
analyzed and a projection of such costs is made for the test year. The

S operating costs of an electric utility, for example, include production,

transmission, distribution, commercial, sales promotion, and administrative
and general expenses, To the total of these costs are added depreciation
and taxes in order to determine the total amount which should be deducted
from total revenue to find net earnings. The operating cost estimates are

based, of course;, on the same consumption data as the revenue estimates.

50




Certain expenditures are not included in the amount deducted from
total revenues. It ig not believed proper, for instance, to charge the
consumers with the cost of donations. The size of other expenditures is
limited. Promotional expenditures may be deducted as long as they do not
exceed a specified amount. A company may spend more on promotion but the
excess will not be deducted from revenues in determining net earnings.

The theory is that promotional expenses designed to promote better utili-
gation of current services and obtain new customers may legitimately be
charged. The cost of institutional advertising, however, may not be
allowed. Occasionally other administrative and plant maintenance and
operating expenses are disallowed after a rate application has been ?il@i
Information on the efficiency of utility opsrations is not usually avail
- able to the commission except at the time of a rate case.

One utility company, Kauai Electric, which purchases its power from
plantations, is permitted to pay more for power than it costs the supplier
to produce it. The plantation electrical generating operations are not
subject to commission control. The contracts between the plantations and
the utility provide that the utility pays approximately what it would cost
to produce power using fuel oil but not allowing for stand-by capacity.
The rates rise when the price of fuel oil rises even though the plantation
does not use fuel oil for all of its generation. The justificatibn for
this arrangement is that if plantation power were not available, the
company would have to construct, operate, and maintain its own power
plant including adequate reserve capacity. The company's production costs
would under such a system probably exceed the amount it is currently pay-
ing for power.

Depreciation expense includes the amount allowed on all classes of
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depreciable plant and equipment in accordance with the depreciation rates
which have been established for the utility. In forscasting the amount
of taxes due during the test year, since several are based on earnings,

it is assumed that the revenues and expenses of the company will be as

estimated.

The federal government permits utilities and other companies to
take accelerated depreciation for tax purposes, which for a growing
company reduces its current tax bill. The commission does not allow
this practice. Most, but not all, companies are on straight line depreci~
ation for rate-making purposes. The commission therefore insists that
each company using accelerated depreciation establish a reserve for
deferred income tax., In this reserve is placed the difference between
the taxes based on depreciation allowed by the federal government and the

taxes based on depreciation allowed by the commission for rate-making

purposes.

Rate Base and Net Revenues

The company's rate base, that is the value of the company's utility
property on which the owners are entitled to a return, consists of the
value of the fixed capital used and useful in rendering utility serv-
ices less the reserve for depreciation and certain other amounts plus

amounts for working capital. The Hawaii comnission uses original (i.e.

Listorical) cost in determining the value of fixed capital and the cost




.of depreciation.l; The detailed components of the rate base are shown
in Table 11 in which hypothetical figures are used to illustrate the
computation.

Net Revenues. The final step in determining the earnings position
of & utility is calculating: (1) the rate of return which a company would
earn under present and proposed rates; and (2) the revenue deficiencies
which would result if the company were to be allowed different, higher
rates of return. Net revenue available as a return on investment is
computed by subtracting total revenue deductions (i.e., expenses including
depreciation and taxes) from anticipated revenues for the test year. The
actual rete of return is then computed by dividing the net revenue available
as a return on investment by the average depreciated rate base for the
test year.

Next the net returns which would be required if higher rates of
return were to be allowed are calculated by mmltiplying»rates of return,
usually varying from six to seven per cent, by the rate base. The net
revenue deficiency is the difference between the projected net revenue at
the higher rate of return and what would be earned at the current rate.
The gross revenue deficlency is the total amount which would have to be
raised through increased rates in order to produce the net return (less

taxes) to yield the desired rate of return on the rate base.

lOriginal cost is the cost of procuring utility property. It is a
fixed base to which are added plant additions and from which ars subtracted
plant retirements. The value of the base does not vary with economic
conditions. Arguments are put forth, from time to time, that reproduction
costs are a better measure of value than original costs. Reprcduction costs
disregard past prices and deal only in present costs, i.e., the cost of
acquiring or constructing the property at the present time and at present
costs., It is felt that the value of a property tends to equal the cost of
reproducing it, and thus a rate base using reproduction costs would be
mich fairer to those who have invested in a company than an original cost
rate base. However, suprortars of original costs question the practice of
allowing owners to receive a return on monies they never invested.
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Table 11

AN ILLUSTRATIVE COMPUTATION
OF A PUBLIC UTILITY'S RATE BASE

Fixed Capital

Balance at beginning of year equals $1,000
Additions during year plus 115
Retired property (charged to
depreciation reservae) . minug 25
Balance at cloze of the year equals $1.090
Reserve for Depreciation
Balance at beginning of year equals $ 200
Depreciation accrual plus 20
Other credits (i.e. salvage) plus 5
Charge to reserve (i.e, retirement; ninug 25
Other debits (i.e. cost of removal minug
Balance at close of year » equals $ 195
Fixed Capital Less Reserve for Depreciation equals $ 895
Customer advances and contributions
. 1in aid of construction minus 30
Deferred income tax minus 20
Working capital--materials
and gupplies plus 15
Working capital--cash plus 20
Rate Base at end of year® equals $ 830

Source: Compiled from reports of the Publig
Utilities Commissioni

2For illustrative purposes, the rate base at the end

of year is shown. The commission, in actual prac-
tice, uses the average of the rate bases at the
beginning and the end of the year,
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Financial Requirements

A private utility requires money in order to operate and expand. The
cost of acquiring this money, both bond and equity, represents a very
real costrwhich aﬁutility mﬁst pay’in order to remain financially healthy
and to be in a position to borrow more money or sell more equity whenever
necessary.

Capitalization. Utilities and the commission make & determined

effort to preserve a balance between equity and bond financing. Bond
financing, within limits; costs the consumer less because bonds command

a lower interest rate than the dividend rate of most common stocks and,
further, the interest payments on bonds are deductible in computing income
taxes. On the other hand, as the proportion of bonds to equity increases,
it becomes harder to obtain bond financing and the interest rate rises
sharply. The commission encourages companies not to have more than half
of their capitalization in bonds,

Cost_of Money., It is simple to compute the net annual interest

requirement on bonds for the test year; the amount remains the same re-
gardless of the earnings allowed on common equity. The same is true of
preferred stock i1f there is any outstanding. It is next necessary to
compute the earnings on common stock equity at different rates, usually
varying from 8 to 1l ﬁer cents Common stock equity is composed of three
elements: (1) the value of the common stock at par; (2) the pfemiums
over and above par which have been paid to the company for common stock
(capital surplus); and (3) the earned surplus (or retained earnings) of
the utility. The capital surplus and the retained earnings are owned by’
the owners of common stock but have not been distributed to them in the

form of dividends. The total value of these three elements does not

65




necessarily ecqual the market value of the outstanding common stock, but

this difference is due, at least in part, to the fact that market value

reflects such factors as anticipation of future value and earnings.
The cost of interest on the bonds and preferred stock plus the

earnings allowed on common stock equity, depending on the earnings rate

selected, equal the total cost of money. This amount divided by the total

capital value of the firm equals the average percentage cost of money, a

figure which will be somewhat more than the bond interest rate and less
than the allowed return on common stock equity.

Rate of Return on Rate Base. The return on the rate base anticipated

during the test year at specified rates of return have been computed. f%

By subtracting bond lnterest and other interest charges from these returns, é

the remainders available for common stock at different rates of return

are determined. These remainders can be divided by the mumber of shares

outstanding in order to determine the estimated earnings per share

available for distribution to common stock owners. Further, by assuming
that the dividend will continue to be the same dollar amount, the balance |
available for surplus and the percentage paid out in dividends may be
calculated for each assumed rate of return on the rate base.

Operating Ratio. The rate base of transit companies is composed

primarily of motor vehicles which have relatively short anticipated lives.
Further, because an equal number of replacement vehicles is not purchased

every year and because new buses usually cost more than the vehicles they

replace, the rate base of transit companies has been subject to rather

, large fluctuations. To permit a fixed rate of return on a rate base that




may increase sizably ina few days and then decrease rapidly over the
next few years until such time as new equipment is acquired will result
in a transit company earning much money one year and little money the
next year even though it may continue té carry the same number of
passengers. If a transit company is to earn a relatively constant in-
come, it is necessary to use a different method of measuring return.
The commonly accepted alternative measure is the operating ratio, i.e.,
the ratio of operating expenses to operating revenue., This ratio is
intended to lie between 94 and 97 per cent for transit companies in
Hawaii. This means that a transit company should spend $94 to $97 for
each $100 it earns.

The operating ratio is simply a convenient device for measuring
return with respect to transit companies. It is difficult to justify
the operating ratio approach on other than empirical grounds.

The Decision on Rates. The commission, when it makes its decision

in a rate case, has before it information on a utility's expenses and
revenues, the cost of money assuming different rates of earning, and the
estimated amounts available for common stock given different rates of
return on the rate base., It also generally has data’available on the
earning of other corporations on their book values, on the earnings of
other utility comparies, and on the rates of return awarded by other com-
missions. Out of all of these data comes a value judgment which is the

rate decision.

Apportionment of Charges

It is just as important to determine who will pay the bill as it is

to decide what is the proper total bill. Almost all utilities receive
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their revenues from several classes of users. An electric cémpany, for
instance, may serve some major industrial consumers with power at primary
voltages and other industrial establishments, commercial enterprises,
residences, and street lighting systems with power at secondary voltages.
It is possible Ly anelyzing the nature of the utility's operation and the
use made of its services by its various classes of customers to divide
the costs fairly among the utilityt's users.

Allocation of costs in an electrical system, for instance, necessitates
dividing the system between production and transmission on the one hand and
distribution on the other, Each function is next expressed in terms of
plant investment and expenses of operation and both functions are dividsd
into their three cost components: the cost of being ready to serve (demand
cost); the cost of producing and transmitting the electrical current
(conmodity cost); and the cost necessitated by having to serve individual
customers (customer cost). Plant investment and expenses of operations,
subdivided as to lemand, commodity, and customers' costs, are next allocated
among the various customer classifications based on data on annual sales,
excess demand, and number of customer equivalents. The final allocations
are expressed in terms of class rates of returns.

Once these data are developed, it is possible for the commission to
determine how it desires to distribute the cost of a revenue increase among
the various classes of utility users, so that each group of users may pay
what the commission determines to be that class' fair share of the total

cost of the utility service. To increase rates to all classes of users
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by the same percentage may simply represent the continuation of an already
inequitable situation, thereby resulting in discriminatory rates. Further,

the proper allocation among various users may change from time to time.
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VI, SOME MATTERS FOR LEGISLATIVE CONSIDERATION

The necessity for the reguletion of public utilities is a product
of the private ownership of such utilities, for the owners of the
utility compenies and their customsrs are differsnt people having
different interests. It has besn assumed in the Unitad States that,
in most instances, utility services will be more efficlentiy and ade-
quately provided by private enterprise than by govermment, as long as
such private companies are subject to effective regulation by the state.
;The protection of the public interest, however, is not achieved simply
by the passage of a law and the establishment of a regulatory agency.
Many factors influence the effectiveness of utility(regulation, Inelud-
ing the nature of the legislative mandate, the organization of the regu-
latory agency, the selection and term of the members of such an asgency,
the relationship of the agency to the legislature and the chief exescutlve,
the way in which the agency is financed and staffed, and the manner in
which the agency concelves of its own role as protector of the public
interest.

The étakes in utility regulation are high., Even though the direc-
tors of a privately-owned utility may be Inclined to believe that their
interests and those of the public are similar if not identical, others
need not accept this assumption. A utility, like any other enterprise,
should be expected and even encoureged to press for its own interests as
it conceives them. Therefore, there must be workable provisions in the
regulatory process to insure that the public interest 1s adequately identi-

fied and defended. Most of the difficult problems associated with regu-
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lation of public utilities, whethar they are legsl, organizational,
budgetary, or procedural, are related to the basic problem of determining

and protecting public interest.

The Promulgation of Heguletory Standards

The designation of a business as a public utility and its subsequent
regulation by a governmental agency generally occur &s a consequence of
decisions made By a legislature. The legislature 2lso sslects those oper-
ations of each class of utilities which may be controlled and determines
the degree of discretion the regulstory agency will have in promulgating
regulations. The legislature may choose to define what it means by the
public interest or it may psrmit the regulatory agency almost complste
freedom in giving substance to this concept.

In Hawaii, as in many other states, responsibility for determining
substantive policy in the field of utility regulation has been delegated
to the public utilities commission. The public utilities law gives the
commissioners littls guidance, except to specify that rates should be
just and ressonable. It does not includs any statement as to what cons
stitutes reasonsble rates, what costs consumsrs should be expscted to gay,
what is a utility?s rate base, how a rabte base should be messured, what
constitutes proper or allowable rates of return, what kinds of controls
the commission may exerciss over operating expsnses, how returns should
be stabilized if at all, or what the state's responsibility is for over-
seelng the planning for adecuate utility sservices in the future. The com-
mission, under the circumstances, has done the best it could, to serve as

a subsidiary legislature by enacting soms general rules, developing general
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guides, and being guided by the actions of other states and the decisions
of the courts of Hawaii, other statss, and the United States.

It may be useful for the legislature to consider the desirability
of furnishing the commission with as much guidance on substantive matters
of regulation as it does on procedural onsgs. The enunciation of such leg=
islative policies should follow, of courss, the careful consideration of

alternative standards.

Cormission Organization and Finencing
The legislature in Hawall is responsible for determining how the State

will organize to discharge its regulatory responsibilities and for deciding
how much it will spend on regulation.

The decisions as to whether to vest regulatory responsibility in spsciale
ized or generalized agencles, to have commissioners serve part-time or fulle
tims, or to finance regulation from special or general funds will clearly have
a significanﬁ impact on the nature of the statefs public utility regulatory
prograi. |

Spscialized and Gensralized Regulalory Apencies. Responsibility for

state regulation of utilities may bes vested in a public utilities commis-
sion a8 in Hawail or in specisalized regulatory agencies as in the federal
government and a few states. The primary arguments for creating separate
regulatory bodies in Hawaii are: (1) the present commission is part-time
and doss not have sufficient time to assume sdditional duties; end (2) the
members of a regulatory board which spscialize in the problems of a single
industry will undsrstamd its problsms better than members of a generalilzsd
board. It is questionable, however, even with thelr present duties, whether

commissioners should serve only partetims. It 1s likely that ths sdditions
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of substantial new duties would nscessiteate the sppointment of full-time
commissioners. The argument against a specialized board 1s that such

a board is likely to become a ssrvent of the industry it regulstes. A
comnission with responsibility for regulating a variety of utility operaw
tions, it is argued, will be more cognizent of the need for identifying
and protecting the public interest than ons solely concerned with a single
industry.

Part=time or Fulletims Comuissioners. Hawaii commissioners, unlike

those in other states, serve part-time. The commissioners, most of whom
are businessmen, are paid only a nominal per diem for the days they work
for the commission. They ssrve ag commissioners bacause they enjoy the
work, they can afford the time, and they desire to psrform a worthwhile
public service. Commissioners; even now, however, are asked to work en
inordinate number of days considering the fact that they are expected to
make their living elsewhsre.

Even if the commission is not assigned responsibility for regulating
additionsl utilities, it will bs necessary to give consideration to the
establishment of a three or five member commission whose members serve
fulletime, if it is deslired that the commission assums responsibility for
performing some of the legislative and administrative functions which are
by necessity currently omitted. #n aiternative to & full=time commission
is the appointment of a fulletime chairman responsible for administration
of the commission, agsisted by twe or four partétime commissioners in
adjudicatory and legislative matters. Opne difficulty in such an arrange-
ment 1s that the chairman, who has the advantage of serving fulletims, may

tend to dominate the commission unduly.
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If commissioners ars to serve full-time; consideration should be
given to lengthening their terms of office. It will be difficult to obe
tain the services of outstanding individuals if &ll one may offer is a -
tenure. of four years. 4 successful lawyer, for lnstance, would be ex-
tremely hesitant about gilving up his private practice to serve as commis~-
sioner for such a short period. It has recently been suggested that fed-
eral commissioners should be appointed for ten-year termso-l

A possible alternative to full-time commissionersis the employment
of hearing officers, who would hgsar end render decisions in matters in
dispute before ths commission. Hearing officers are supposed to be able
to hear casss mors expsditicusly and professionally than lay commissioners.
Since delsy 18 not a major factor in cases befors the public utilities come
mission, the need to use hearing officers may vnot be as strong here as else-
where. Furthern the emplqymeﬁt of hearing officers may have a few disadvan-
tages: (1) a hearing officer may not give various facets of a case as ade-
quate consideration as they would recsive from s board of commissioners; and
(2) if the appellant is free to appeal an adverss decision of a hearing offi-
cer, then the amount of time saved by employing such officers msy not be great.
Some of the advantages of employing hearing officers msy be obtained by per=
mitting en individual comnissioner to hear a case and thlien letting the full
commission determine whether it wishes to reconsider his decision.

Finsancing, Steffing, and Workload. The work which the public utilities

commission can perform depends in some measurs on the size of its staff and

the smount of money svailable to the commission. Thie is not to imply that

1
Ibid.
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the only limiting factor on the efficiency of utility regulation is the
number of employees and amount of meney availeble. Equally important is
the attitude of the commissioners. -If the commissioners, assuming they
are employed full~time, view their regulatory responsibilities as a chal-
lenging and exacting task and can cbnvey this attitude to the staff, then

the possibility of effective regulation is greatly enhanced. If, on the

other hand, such an outlook is lacking, it is not likely that additional
gteff and money will make much difference.

Comparatively little, $150,000 psr year, has been spent by the State
on regulating the utilities which include an electric industry that grosses
$35 million & year, a gas company that earns $4.5 million, a telephons come
pany that collects $22 million, end passenger motor vehicle carriers earning
over $5 million. The cost of regulation, in fact, is about a dollar per
household per year or less than half of one psr cent of a family's expendie
ture on regulated utility services in s yeer. Again, simply to raise appro-
priations for regulation without a plan for a more comprehensive approzch to
regulation, then has been feasible in the past, would not be wize.

One reason that so littls has been spent on utility regulation over
the years may have been the existence of the public utilities commission
special fund whersby regulation was considsred to be salfwsupporting opsreas
~tion paid for in toto by the ragulated utilities. Commission expenditures
were limited by fees collected, regardless of the fact that there may have
been & need for a more intemsive and expensive regulatory program. The
legislature understandably did not review the operations of special fund

agencies with a view to supplementing their spscial sources of income with
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general funds. Now that the commission 1s financed from the general fund,
however, it should be feasible to messure its need for sppropristions in-
dependently of the amount of money a particular speclal levy may produce.
Furthsr, if the money which pays for regulation is not derived from the
“industry that is being regulated, thers 1s less tendency for the industry
to look upon the agency as its owd.

If the commission assumss active Jurisdlction over freight motor
vehicle common carriers and othar trensportation companies, it will be
necessary to increass the staff of the transportation brench. If commise
sion Jjurisdiction remains unchanged but the commission becomes fulletime
and a more intensive and compirehensive regulatory program is undartaken,
it will probably be necessary to add te the finance and engineering stalfs

and to establish a small unlt concerned wiith resesarch.

The Commissiont's Tripartite Rols

The ba&h:organizationélpattern for the exscutlon 0f the utility regu=
latory function in Haweli and the othsy stetes is the lodging of responsiw
bility in a2 multi-member commissior, assisted by a staff, which enacts regu-
lations,; adjudicates cases, and sdministers regulatory agency affairs. This
arrangement, in spite of criticism by soms expsris for various allsged short=
comings, has achieved a wide degree of scceptance which is not likely to be
lessened in the future. Thus the improvements which do occur in the regule-
tion of utilities are most 1iksly to occur within the framework of regulation
by commission.

Legislative Responsibilitiss. The Haweli public utilities commission

does not now have sufficient btime or stafi to devote to its legislative or
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policy~making responsibilities. Even 1f the legislature assumes responsie
bility for defining basic public policy, as discussed éarlier, there still
exists the need to develop rules and guides which will implement legisle=
tive intent and to recommend revisions in basic policies. The commission
also has a responsibility to review its rules and guides; in order to de=
termine if they are adequately achieving the desired ends and to make revi=
sions it finds necessary.

If the commission's policy-meking functions are viewed more broadly
in the future than they have been in the past and if the commission has
more staff availsble, then it will bs propsr to expect the commission to
study, analyze, and report on basic utility problems which are beyond the
immediate limitations of the regulatory process. The commission, for ex=
ample, might consider the problems involved in maintaining privately-owned
public transit companies when the transit industry is faced by rising costs,
decreased numbars of riders, and increased compestition from private automo-
biles. The commlssion may not be abls to solve the problem but it is in an
excellent position to observe the sympbtoms sarly and report them to the leg-
islature and governor. Similar cuestions of public policy mazy evolve with
raspect to the development of powsr from atomic energy, power from volcanic
steam, interisland telephone and teletype comminications, or any number of
other public utility matters which are of materisl importance to the people
of Hawaii.

Adjudicatory Functiong. Much of ths attention directed at regulatory

commissions has been concerned with the commission as an adjudicetor of

disputes. There is a certain amount of continuing dissgreement between
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those who think a commission should be a court and follow court procedures
and those who wish it to enjoy the latitude of en administrative board and
not bezggugq”by'formal rules of evidencs and similar recuirements.

While one may debate the desirable degres of formality which should

obtain in proceedings before commissions, once commissions are recuired to
ba courts there will no longer be any necessity for having commissions.
One of the basic reasons for utilizing commissions is to permit some flexiw=
bility with respect to ths procsdures employed in making business-type judge-
ments concerning rates, valuations, security issues, depreciation schedules,
and certificates.

Commissions, here and slsewhere, have been criticized for the fact that
commlssioners consult with staff members after a hearing is closed and that
staff members very often write the commissionts opinion. Some commissions
have established special decision writing sections in order to provids the
desired segrsgation. Critics feel that a staff member writing an opinion
for a commission cannot help but impinge on the commission's responsibility
for determining the reasons why a case should bhe dacided in a certain mane
ner. Since a commission is not a jury bound by the rules of court procee—
dure, there seems to be little resason to restrict a commission from having
contacts with either its staff or the utility?s or both following the forw
mal terminstion of & hearing. It might, however, result in sounder and
more indepsndent decisions if ons of the commissioners, assisted if desired
by the counsel to the commission, prepared the commission's written decision.

Some problems ariss concerning the dual role of the commission's coune
sel during hearing. The part«time deputy attorney general, presently ase

signed to the commission (who is occasicnally assisted by snother deputy)
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must function not only as public counsel defending the public interest
and questioning the facts and judgments of company officlals before the
commission but also as legal adviser to the commission. These roles are
not always compatible. It would be worthwhile to comsider haviﬁg one
deputy serve in only one role at one tiﬁaa Possibly the attorney gensral
could assign another experienced member of his staff to give legal advice
and Opinions to the commission and to assist commissioners in writing
opinions. This arrangement would permit the deputy who is assisting the
staff to enter wholeheartedly and without reservation into his role as

public counsel.

Aministrative Activities. Most administrative activities of the
Hawali public utilities commission; as was noted eerlier in the report,
are staff activities concerned with the preparation and presentation of
the stafffs positions in formal proceedings bsfore the commission and few
with routine administrative reviews of utility operations. Unless these
routine reviews, howsver, are performsd by the comnission, which is the
only agency in the Islands responsible for ensuring that the public interw
est is protected, it is doubtful if they will be performed at all. Further,
neithar citizen groups nor municipalitiss, which'might serve as spokesSmen
for consumers and bring matters to the attention of the commission, have
assumed responsibility for surveillance of utilities in Hawaii and neither
of them participates in commission proceedings.

The lack of vigorous direction of administrative activities by plural

executives, including utility commissions, has frequently been noted. One




proposal for overcoming this deficiency is to strengthen the position of
the chairmen of the commission by meking him responsible for directing

the administrative activities of the commissionts staff and for appointing
personnel, subject to commission confirmation of importsant appointments.
The chairman would be appointed by the chief executive and serve at his

pleasure.2

The Basis for Utility Rates

Utilities occupy a unicue position in the business world. They are
privately-owned but government-regulated. They are granted certain privi-
leges in exchange for which they sgree to be subjscted to regulation. The
effectivensss of the regulation determines the soundness of this exchange
from the public?s viewpoint.

There is need for more study of the basis upon which rates are set.
The concept of a fair return on a rate base has alresdy proved not parti-
cularly usaful in determining a sound rate structure for motor vehicle
passenger common carriers and has been replaced in part by a measuring
device called operating ratio. Very possibly the single most important
consideration in establishing rates for any utility is how much money it
must charge to make enough monsy to continue to operats successfully.
Perhaps the primary msasurement should bes strictly an empirical one based
on the financial requirements of the company. Possibly the theoretical

obligation to furnish = given return on a spacifically measured rate base

Sse Jamss M. Landis, Report on Hspulstory Apencies to the President—
Elect (Washington, D. C.: Government Printing Office, Decembsr 1960).
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or a particular return on the book value of common equity plus retained
sarnings is not significant.

If, on the other hand, the fundamental entitlement of the company _
ovner is to a particular return on his investmsnt, i.e., to a specific
rete of return on the rate base, then a great deal more csare should be
taken than at present to assure that the owner sarns just such an amount
end no more or less. A company will earn a higher rate of rsturn when
its revenues increase and its rate does not. On the other hand, a util-
ity!s rate base may increase without a parallel increase in revenues, sand
thus its rate of return would drop. If the rate of return is the importent
messure, these variations should be offset through the use of a rate ecual=-
ization fund. Then, if the utility earns more than the rate the commission
has set, the excess revenue would be placed in the reserve; if the company
earns less, then it would be entitled to draw the difference from the reserve.
Such a procedure would have added advantage of lengthening the period betwsen
rete requests. The procedurs, howsver, has no particular validity unless it
is the rate of return on the investment which is the crucial festure in the
rate regulatory process.

Whether financial requirements or rate of return and cost of money are
relied on in determining rates, the application of such measures must be pre~
ceded by the determination of what constitutes allowable expenses which are
properly chargeable to the utility consumer. If it is assumed that only those
expenses incurred by a utility which is operating as economically and efficient-
ly as possible are proper charges, then it is necessery for the commission to

evaluate, on a continuing basis, a utility's performsance in order to establish




fair rates. If a company is operating inefficiently, the cost of this
inefficiency should not be reflected in the rates paid by consumers.

If the commission is to discharge its responsibility with respect
to determining the efficiency and economy of company operations and as
a result of such determinations, allow or disallow expenses, it is going
to be accused of interfering with management and substituting its judgment
for management. The 6nly answer to such accusations is that the judgments
must be expert and informed. Since there is no market mechanism which
penalizes the inefficient utility producer, the commission must serve as

the market.

A Commission Program for Utility Regulation

The public utilities commission snd the administration of which it is
a part ars responsible for the formulation of a program or plan for utili-
ties regulation which takes into account the long and short-term objectives
of regulation, the means employed in accomplishing the desired ends, and the
effectiveness of the regulatory program. This program should be reviewed
and considered by both the exescutive and the legislature when decisions con=-
cerning the regulation of public utilities sre made.

Today the commission and its staff, by necessity live from case to case
without ever adequately and ccmprehensively reviewing their past and plane
ning their future regulatory program. The public interest is the commissionts
criterion in evaluating individuasl applications, but regulation to be effecw
tive, must represent mors than the deciding of individusl cases on the basis
of merit. A comprehensive regulsatory program nseds to include the full Spece
trum of regulatory activities from the recommendation of basic public policies

to the performance of routine edministrative reviews. It is in terms of such




a program that the legislsture and others msgy know what has been achieved
and what needs to be accomplished.

The program, which should be in writing, would specify the activities
in which the commission should indulge if it is to do an effective job of
protecting the public interest. The program should, of course, be revised
as required by new developments or completion of particular special projects.
The commission periodically should translate the program into a time-table
of commission and staff operations which would serve as a guide to the commis-
gion in scheduling the work it intends to perform in the near and more distant
future. Further, the program and schedules should serve as a basis for report-

ing and analyzing accomplishments and omissions.
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Appendix

REPLIES OF SELECTED STATE PUBLIC UTILITIES
COMMISSIONS TO QUESTIONS ABOUT THEIR
ORGANIZATION AND OPERATIONS™

During the course of the Legislative Reference Bureau's study of
the regulation of utilities by the Hawail Public Utilities Commission,
requests were suﬁmitted to four selected state regulatory agencies
soliciting information on their organization and operations. The four
agencies, which were selected because of their repu?&tion as outstanding
state regulatory bodies, are the California Public Utilities Commission,
the New York Public Service Commission, the Wisconsin Public Service
'Commission, and a fourth commission which prefers to remain anonymous.

The repliss of the commissions to the questions asked of them were
both well-~considered and thought-provoking. The assistance rendered by
these commissions is gratefully acknowledged. The bureau's questions
and the replies of the California, New York, and Wisconsin commissions

are presented in this appendix.

I, Commission Initiative

estion: Does the staff on its own or at the direction of the Com-
mission undertake studies or investigations of particular companies or
particular classes of utilities other than in response to a specific
company application or public complaint? If yes, what are some of the
typical subjects of such studies or investigations? Does such work con-
stitute a significant portion of the commission's total program? Do
stch studies or investigations frequently result in the Commissionts
issuing show-cause or compliancs type orders?

California: In answer to paragraph (1), you are informed that the
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Appendix (continued)

staff of this Commission, at the direction of the Commission, keeps the
objects of regulation by the Commission under constant surveillance and
is constantly making investigations and reporting to the Commission with
regard to both rates and service and any other matter subject to the
jurisdiction of the Commission. This constitutes a considerable part of
the function of the Commission. These investigations result, in many
instances, in the Commission issuing show-cause orders or other types of
compliance process.

New York: Aside from studies and reviews made informally in the
ordinary course of business, at the staff (i.e., bureau and section)
level on its own initiative, of particular companies and particular
classes of companies, the Commission also institutes formal proceedings
of both specific and general scope. Some of these proceedings, while
instituted "on motion of the Commission®, originate with an informsl com~-
plaint on the part of one or mors individuals or groups, which upon in-
formal investigation by the staff discloses violations or possible viola-
tions of the Public Service Law or service inadequacy. The consequence
of instituting the investigation on motion of the Commission, rather than

~upon complaint of an individual, is that in the former case the Commis-

sion staff assumes the burden of proof, i.e., of demonstrating the exist-
ence of the violations or inadequate conditions. Typical examples of
such cases are investigations into the adequacy of service of utility
companies or the propriety of the rates which they charge. Other investi-~
gations relate to the operating practices of motor carriers, particularly
as they involve the question of dormancy of operating rights. Another
type of proceeding is the investigation into the adequacy of railroad
gtation facilities and train service particularly where the company has
indicated its intention of discontinuing or reducing service. Investi-
gations as to the adequacy of railroad crossing protection are also com-
mon. FProceedings on motion of the Commission, while numerically small

in relation to the number of cases instituted on petition or application,
constitute a significant portion of our work and are also significant
from the substantive standpoint. These proceedings often result in
ordering specific improvements and compliance with directives. Proceed-
ings of a more general nature, affecting a class of utilities, are insti-
tuted from time to time, such as investigations for the purpose of de-
termining whether certain rules or regulations of general applicability
should be adopted.~ Occasionally also, we are directed by the Legislature
to investigate a particular situation, such as the one culminating in our
1959 report on the financial condition of the railroad industry.

Wisconsin: With reference to your first question, the staff reviews
earnings, revenues, and expenses of the various utilities. It prepares
annual statistical studies of various phases of utility operations. If
these studies reveal an apparent irregularity, inquiry is made to deter-
mine the causes. Occasionally these studies result in negotiated rate
reductions and improvements in operating efficiency through reductions
in operating costs.,
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Appendix (continued)

The staff also maintains a continuous record of utility property.
Consequently there 15 no need to make extensive inventories and ap-
praisals of utility property in rate and security cases to determine
whether the utility actually is operating the property represented by
the original cost reflected in its accountss I believe that Wisconsin
was a pioneer in adopting this practice.

IT. Routine Administrative Review of Utility Operations

Question: Does the staff, a3 a matter of course, inspect and review
the adequacy of service offered by and the efficiency of operations of
companies under its jurisdiction in a relatively detailed and systematic
manner? If yes, are such reviews usually made on a continuing basis or
at the time of a rate change application?

Californias The answer to the questions propounded in numbered
paragraph ?25 of your letter is "Yes.," These reviews are on a continuing
basis, as indicated in paragraph numbered (1) above.

New York: Most utilities are under order directing them to report
interruptions of service. Our operating bureaus receive and review these
~ reports, as well as complaints relating to service conditions, and keep
in close touch with the quality of service being rendered, In the omni-
bus field, the companies are required to maintain safety standards which
are imposed by a trained staff of inspectors in the field who regularly
inspect buses and issue certificates of inspection therefor. Our field
personnel are also engaged regularly and on a continuing basis in in-
specting and testing plant equipment for safety and adequacy.

Wisconsin: With reference to that part of the second question
which I have not answered in discussing the answer to your first guestion,
the Commission gstaff inspects snd reviews the adequacy of utility service
both upon complaint and its own initiative. Inspections in connection
with complaints received are given priority since the personnel available
for this activity does not permit simulianecus and continuous survey of
all the utilities. These inspections are not directly related to rate
cases but concern minimum standards for adequate service prescribed by
the Commission. We have found it better practice to separate questions
concerning reasonable rates from questions involving adequacy of service.
The adequacy of utility service is also reviewed in connection with Com-~
mission authorization for construction of additions to utility plants.

iIT. Role of the Staff in Peesentation of Cases

Question: Do the comrissicners generally consider the members of
the staff concerned with prasentation of a case before the commission as
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Appendix (continued)

a party to a contest or as an impartial source of objective information?

California: The policy of the Commission with regard to the ques-
tion propounded in numbered paragraph (3) is that the staff of the Com-
mission is charged with & positive duty to investigate and inquire into
any request made by a public utility for rate or other relief so as to
test the integrity of such request, This is accomplished by staff in-
vestigation, cross-examination of witnesses and the preparation of an
affirmative showing by the staff in opposition to the request of the
public utility, where the facts and circumstances warrant or require
such affirmative showing. The staff of the Commission is a part of
the Commission and, under the law of this State, has no separate exist-
ence apart from the Commission. The staff of the Commission assists
the Commission in its regulatory duties. Naturally enough, the approach
of the staff is objective, seeking to find out the truth and present it
to the Commission. The staff is charged with the duty of seeing to it
that a record is compiled in proceedings before the Commission with a
view to protection of the lawful interests of the public and to furnish
& basis for the determination of all lawful issues in the proceeding.

New York: The members of the staff of the Commission are public
employees charged with responsibilities under the New York Public Service

 Law to serve in the public interest. As such, the staff is not an

"interested party" in the usual sense of the word. Nevertheless, it is
not quite accurate to say that the staff is always an "impartial source
of objective information®. Its particular role in an individual pro-
ceeding depends on the nature of that proceeding. In a rate proceeding,
the staff appears as an active party. While its basic orientation is to
develop all of the facts and to highlight the issues upon which the Com-
mission may finally reach the proper results, it is entirely proper in
many instances for the staff to take a definite position on a contested
issues To that extent, opinion testimony of qualified staff personnel
may be offered in opposition to that of the company. The weight ulti-
mately to be given to opposing views is for the Commission to decide,
and in that regard the partiality or impartiality of the respective
witnesses would be a consideration. In many other proceedings, counsel
and his staff may appear in a completsly objective capacity.,

Wisconsin: With reference to your third question, we do not con-

"sider the staff as a party to a contested case. Instead we consider it

an expert and impartial source of objective information. In contested
cases, members of the staff often present testimony and are of course
subject to cross-examination.

IV. Separation of Commission from Staff

Question: Is there some feeling on the part of the regulated utility
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Appendix (continued)

companies that the relationship between the commissioners and their
staff is too clese, especially during consideration of a case after hear-
ings are completed? Are any special arrangements utilized or procedures
followed in order to provide some institutional separation during this
period?

California: In answer to numbered paragraph (4), you are informed
that there has been some complaint made by public utilities that the
internal relationship of the Commission may not fully protect the
interests of the utility. This Commission, many years ago, inaugurated
the staff counsel program in order to comply with the spirit of the
Morgzn case, decided by the Supreme Court of the United States. This
program provides for a staff counsel to head up the staff of the Com-
mission in proceedings filed with the Commission calculated to test the
integrity of the request made by a public utility in such a procesding.
This staff counsel acts in the capacity of an advocate, with the public
interest prominently in mind. The spirit underlying the staff counsel
program prohibits such a staff counsel or any member of the Commission
staff who participates in a proceeding before the Commission, either as
e witness or in some other advocacy capacity, from advising the Commission
or any member thereof or Examiner with regard to the decision in that
particular case in which he has participated in an advocacy capacity. It
will be seen that this Commission has taken all reasonable steps to sepa-
rate the internal functions and powers of the Commission as much as pos-
sible.

New York: While I must respectfully decline to offer any opinion
as to what may be the feelings on the part of the utilities with respect
to the relationship of the Commissioners and our staff, I may say that
there has not come to my attention any criticism of that relationship.
It must be borne in mind that most hearings are conducted by Examiners
and in these instances there is little or no function by the Commissioners
until the case has been finally reported to the Commission. We insist
upon an obJective report which will fairly apprise us of the differing
points of view, so that we may exercise our responsibility to determine
the issus. Should a report contain material omissions which may have
affected the end result, a party may petition for a rehearing or recon-
sideration upon such grounds. There are no statutory or procedural
inhibitions against contacts by the Commission and its staff subsequent
to the closing of hearings. Obviously, in resolving issues presented in
the Examinerts report, the Commission must be free to call upon the
technical advice of its staff in order to function most effectively.

Wisconsin: With reference to the fourth question, we do not know
of any substantial complaint that the Commission and staff operate too
closely in their work. We do not have any procedures attempting to
separate the staff from the Commission. Of course the Commission cannot
operate successfully without frequent conferences with its staff. I do




Appendix (continued)

not see any merit in attempting such a separation. Both Commission and
staff have the same objective which of course is assuring that utilities
furmish service at reasonable rates and more often than not, it seems
to me, they should find themselves in general agreement so far as the
public interest in any utility case is concerned.

lletters of Legislative Reference Bureau to Public
Utilities Commission, 3State of Califormia, Public
Service Commission, State of New York, and Public
Service Commission, State of Wisconsin, January 17,
1961; and letters of reply from Everett C. McKeage,
President, Public Utilities Commission, State of
California, Janvary 30, 1961; James A. Lundy, Chair-
man, Public Service Commnission, State of New Yourk,
January 30, 1961; and Leonard Bessman, Chairman,
Public Service Commission, State of Wisconsin,
January 31, 1961,
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