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FURWARD 

The attached comparison of the sections of the !>bdel• Probate Code and the Hawaii. statutes and case decisions was prepared 
in response to the request of the PolicJ and Judiciary Committees of the Hawaii lbuse of Representatives to determine the 
extent to which Hawaiian probate law is uncodified and to ascertain the substantive and procedural differences between the tw 
collections of law. 

The J.bdel Probate Code is the joint effort of the Probate Law Division of.the Section of Real Property, Probate and Trust 
I.aw of the American Bar Association and the research staff of the University of Michigan Law School. It is the product of 
e,chaustive research and deliberation directed by leading jurists--R. G. Patton, Lewis Simes, Thomas Atkinson among others--and 
was drafted with a view to providing a model to be fitted into the probate law of any given state and adapted to it. The 
J.bdel Probate Code was not intended by its drafters to be a uniform act or a pattern for regimentation. The code committee 
stated thereto in its report: • • • • • - • • --

nThis is a model code, not a uniform act. its objective is not the attainment of uniformity among the several 
states, but the improvement of probate procedure wherever revision of probate legislation is sought. Primarily, it 
is intended as a reservoir of ideas, and of acceptable legislative formulations of those ideas, from which legisla­
tive committees ·may draw the framework of new probate codes. Just as a good form book for wills loses none of its 

•value because the draftsman of a will adapts the form to his particular problems, likewise it is believed that this 
Code will prove no less valuable though it may be thought advisable to adapt its provisions to the judicial organi­
zation and legal system of the particular state. 111 

The depth of the code committee 1s study in preparing the code is best described in their words as follows: 

"In presenting this Code as the product of five years of preparation and unremitting toil, it is believed that 
the viewpoint of no important social group has been overlooked and that the content of every important probate 
statute now on the books has been considered. It would be too much to say that the Code is free from all imperfec­
tion. , Yet in pre-senting it to the Section in itB final form, it is the belief of your Committee that either as a 
code complete in itself, or as a fundamental probate law on which to build a larger .legislative superstructure, it . 
can be recommended without qualification to the legislative authorities of any jurisdiction in which probate 
reform is sought. 11 2 

1 Le1Jis Simes, .MJdel Probate Code, University of Michigan Press, 1946, p. 10. • 
2ibid., p. 8. 

-i-



"Though a critical, comparative study was made of existing probate statutes, the task was not limited to a selection of 
the best type found in the statute books. If no satisfactory legislation could be found as to a problem the Code proceeds 
upon original lines. Extensive litigation on a question was taken as some indication that the rules of law should be clari­
fied. If the subject matter was of a sort which could_be satisfactorily dealt with by statute, legislation was attempted 
even though none existed before. But not infrequently the problem was of a Bort which could only be solved by judicial 
pronouncement and not by statutory rules. 113 

The l•bdel Probate Code would, if adopted in whole or in part, do three things for Hawaiian probate law--it wuld codify and 
it would make substantive and procedural changes. 

Firstly the code, as its name suggests, pulls together and places in one chapter the rules of law relating to all matters 
of wl1_ich probate courts have jurisdiction and declares by statute what that law is. A good portion of Hawaiian probate law is 
ruled by section 1-1, Revised kws of Hawaii 1955. which .states: 

"The common law of England as ascertained by English and American decisions is declared to be the common law of the 
Territory of Hawaii in all cases except as otherwise expressly provided by the Constitution or laws of the United States, 
or by the laws of the Territory, or fixed by Hawaiian judicial precedent or established by Hawaiian usage; ...." 

It is no_t always easy to determine what the above-described common law of England is, in given situations. 

In the process of codification, where decisions conflict as to-what the English common law is, the code committee has picked 
that view which in their opinion will be of greater service whether it be, .among other ends, to determine an intestate 1s probable 
intent or to promote inexpensive yet creditable administration. To illustrate, there is much confusion as to whether the powers 
and duties of co-representatives are joint, several, joint and several, or joint or several. The committee decided that as to 
ministerial duti~s, one may act for all; but that as to important and discretionary matters, joint action is necessary. (See 
page 135, infra.) 

In the area of procedural changes, the M:,del Probate Code wuld modify Hawaii's common law based probate procedure in the 
same fashion as the Hawaii Rules of Civil and Criminal Procedure have simplified Hawaii 1s prior cumbersome and technical criminal 
and civil procedure. One such simplification is the code's_ combining the notice initiating administration with notice to 
creditors. 

The code would further streamline procedure by expanding the probate court's jurisdiction to entertain cases_ c:_urrently_ tried 
in Hawaii 1s courts of general jurisdiction. In the administration of a decedent 1s estate in Hawaii, probate proceedings must be 
initiated in the probate court; that court's decisions on fact issues dealing with the validity of a will or.with the descent of 

3tbid., p. 11 
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property may be retried before a jury in a trial court of genpral jurisdiction; creditors I claims if contested must be litigated 
in separate proceedings again in the trial court of general jurisdiction with a separate suit for each contested claim; and 
title questions must also be adjudicated in proceedings in the trial court of general jurisdiction. Should all the above~listed 
steps be involved in administering a decedent's estate, four or more separate proceedings must be initiated and concluded. The 
MJdel Probate Code would permit all of the-above to be heard by the probate court in one proceeding. 

As to substantive law, the 11::idel Probate Code presents a number of significant changes. One such change is the abolishment 
of dower and curtesy and the inclusion of surviving spouses within the intestate succession scheme. This change is a part of a 
chain of other changes presented by the code and a discussion of the latter best explains the code committee's reasons for 
abolishing dower and curtesy. The code treats personalty and realty alike--neither has priority over the other in meeting the 
expenses of administration and debts of decedents; title to both rests in heirs or legatees and only possession lies in personal 
representatives; sale of both is subject to control by the probate court. Thus the code treats realty and personalty as the 
Hawaii statute treats personalty alone. To elaborate, section 319-1, Revised Laws of Hawaii 1950 entitles widows "by way of 
dower, to an absolute property in the one-third part of all his remaining property br personalt owned by him at the date of 
his death, after the payment of all his just debts"; so does the llidel Probate Code subject land to debts of a decedent, limit 
taking to realty held at his death, and give surviving spouses absolutely all of decedent's interests in realty and not only 
life estates therein. 

A second substantive change is the requirement of court review and allowance before claims against the estate are paid. 
This is part of the code's pattern of close supervision by the court of the entire probate proceedings. Currently in Hawaii 
personal representatives themselves review claims for payment and resort to the court only when land must be sold to pay claims 
of the estate. However, it should be noted that in Hawaii the personal representative's office is subject to audit by court 
appointed masters at the close of administration. Under the code use of masters would be lessened but the burden of probate 
judges would be increased. 

A number of substantive provisions of the code are dependent upon correlative chru1ges in non-probate areas of the law. 
For example, the law of creditors I rights which exempts properties, such as the home, up to a certain value and designated 
personalties is a non-probate subject. The code would adopt these local exemptions and free them from probate administration, 
however, the code does not attempt to recommend changes in these non-probate areas of the law and no study therein is attempted 
by the code committee. Hawaii's exemption statute does not free the home from creditors' claims but does free certain desig­
nated personalties. Instead in Hawaii a decedent's dependents are entitled to possession of the home so long as the personal 
representative permits. 

Am:ing other code substantive changes are: (1) making the determination of the amounts of fees for personal representatives 
and their attorneys discretionary with the probate judge in contrast to Hawaii's statutory scale, which is based on the dollar 
value of gross estates, and (2) dispensing with administration and summary administration provisions, which in effect would 
negate the need for Hawaii's amall estate administration provisions. 

-iii-



Whether to adopt the myriad details presented by the J.bdel Probate Code is a legislative decision and as stated by the code 
committee in an earlier quote, the code was prepared to be used at state legislatures' pleasure. 

References to MPG in the comparative data to follow refer to Lewis Simes, l'-bdel Probate Code, University of Michigan 
Press, 1946. 

'-', 
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WJEL J'ROBATE CODE 

PART 1. GENERAL PROVISIONS 

Sec. 1. Short title. This Act shall be known and may 
be cited as the Probate Gode. 

-1-
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MDEL PROBATE CODE 

Seo. 2. How Ccxl.e to take effect. 
(a) Effective date. This Gode shall take effect and 

be in force on and after January 1, 19-. The procedure 
herein prescribed shall govern all proceedings in probate 
brought after the effective date of the act and also all 
further procedure in proceedings in probate then pending, 
except to the extent that in the opinion of the court their 
application in particular proceedings or parts thereof would 
not be feasible or would work injustice, in which event the 
former ~rocedure shall apply. 

(bJ Rights not affected. No act done in any proceeding 
commenced before this Ccxl.e takes effect and no accrued right 
shall be impaired by its provisions. When a right is acquir­
ed, extinguished or barred upon the expiration of a prescribed 
period of time which has commenced to run by the provision of 
any statute in force before this Code takes effect, such 
provision shall remain in force and be deemed a part of this 
Code with respect to such right. 

(c) Severability. If any provision of this Code or the 
application thereof to any person or circumstances is held 
invalid, such invalidity shall not affect other provisions 
or applications of the Code which can be given effect with­
out the invalid provision or application, and to this end 
the provisions of this act are declared to be severable, 

COMI\IENT: 
This section could be placed at the very end of the code. 
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MJDEL PROBATE CODE HAWAII REPORTS 

Sec. 3. Definitions and use of terms. When used in 
this Code, unless otherwise apparent from the context: 

(a) 11 Child11 includes an adopted child but does not 
include a grandchild or other more remote 
descendants, nor, except as provided in 
section 26, an illegitimate child. 

(b) "Claims" include liabilities of the decedent 
which survive, whether arising in contract or 
in tort or otherwise, funeral expenses, the 
expense of a tombstone, expenses of administra­
tion and all estate and inheritance taxes. 

(c) "Devise," when used as a noun, means a testamentary 
disposition of real or personal property or both. 

(d) "Devise," when used as a verb, means to dispose of 
real or personal property or both by will. 

(e) "Devises" includes legatee. 
(f) 11 Distributee11 denotes those persons who are 

entitled to the real and personal property of a 
decedent under his will or under the statutes of 
intestate succession. 

(g) "Estate" denotes the real and personal property 
of the decedent or ward, as from time to time 
changed in form by sale, reinvestment or other­
wise, and augmented by any accretions and additions 
thereto and substitutions therefor and dimioi8hed 
by any decreases and distributions therefrom. 

(h) "Exempt property'' refers to that property of a 
decedent's estate which is described in section 43 
hereof. 

No comparable statute, but II children" as used in 
wills, deeds, etc., limited to :!Jllmediate offspring,
23 Haw. 213; 27 Haw. 472, includes legally adopted 
children, 24 Haw. 396, 399, but see 24 Haw. 643. 
Does not include grandchildren, 29 Haw. 278. 

-continued- -3-



Sec. 3, MPG, continued. 

(i) nFiduciary" includes personal representative, 
guardian and testamentary trustee. 

(j ) nHeirs n denotes those persons, including the 
surviving spouse, who are entitled under the 
statutes ro: intestate succession to the real 
and personal property of a decedent on his 
death intestate. 

(k) "Interested persons" means heirs, devisees, 
spouses, creditors or any others having a 
property right in or claim against the estate 
of a decedent being administered. This mean­
ing may vary at different stages am different 
parts of a proceeding and lllllllt be determined 
according to the particular purpose and matter 
involved. 

(1) "Issue" of a person, when used to re:rer to 
persons who take by intestate succession, in­
cludes all law:ful lineal descendants except 
those who are the lineal descendants o:r living 
lineal descendants o:r the intestate. 

(m) "lease" includes an oil and gas lease or other 
mineral lease. 

-continued-

l1EVISED !:,\.JS OF HAWAII 

UNIFORM FIDUCIARIES ACT 
Sec. 189-1. Definition o:r terms ••.• 
"Fiduciarytt. includes a trustee under any trust, express­

ed, implied, resulting or constructive, executor, adroini,itra­
tor, guardian, conservator, curator, receiver, trustee in 
bankruptcy, assignee for the benefit o:r creditors, partner, 
agent, officer of a corporation, public or private, public 
officer, or any other person acting in a fiduciary capacity 
for any person, trust or estate. 

ljA.tAil.. REPORTS 

Remainder to "heirs" means statutory heirs, which would 
include his widow where remaioderma.n left m children; if 
he left children widow is not an "heir", 8 Haw. 392, 463; 
10 Haw. 687, 695. 

REVISED IA\S OF HAWAII 

DESCENT OF PROPERTY 

Sec. 318-1. Issue includes whom. The word "issue,n 
as used in this chapter, includes all the law:ful Jineel 
descendants of the ancestor. 

HAWAII HEFORTS 

Includes adopted child, 26 Haw. 439. 
Does not include illegitimate child, 20 Haw. 722. 
"Issue by me begotten" does not include grandchildren, 

29 Haw. 278. 



Se~• .3, YFC, ,::ont.inued 

(n) "lagacy• means a test.amentary disposition of· 
personal pr.opert,y .. 

(o) •Iagatee11 lll8IUls. a person entit.led to personal 
property under a will. 

(p) •Iatters" includes letters testamentary, letters 

<v 
of edminiAtration and letters of guardianship. 
•M:>rtgage" includes deed of trust, vendor's 
lien and chattel mortgage. 

(r) "Net estate• refers to the real and personal 
property of a decedent exclusive of homestead 
righta, exempt property, the family allowance 
and enforceable claims against the estate. 
"Person• includes natural persons and corporations. 
•Personal property• includes interests in goods, 
money, choses in action, evidences of debt and 
chattels real. 

(u) "Personal representative• includes executor, ad­
ministrator, and special administrator. 

(v) "Property" includes both real and personal 
property.

(w) "Real property• includes estates aod interests in 
land, corporeal or incorporeal, legal or equi­
table, other than chattels real. 

(x) "Will" includes codicil; it also includes a testa­
mentary instrument which merely appoints an exec­
utor and a testamentary instrumeni; which merely 
revokes or revives another will. 

(y) The singular number includes the plural; the 
plural number includes the singular. 

(z) The masculine gender includes the i'eminine and 
neuter. 

REVJSED LA.WS OF HAWAII 

WILIS 

Sec• .322-13. Will includes codicil. The term "will," 
as used in this chapter, shall be so construed as to in­
clude all codicils as well as wills. 

LA\.6 GENERALLY 
Sec. 1-22. Number .. gender. Words in the masculine 

gender signify both the masculine and feminine gender, 
those in the singular or plural number signify both the 
singular and plural number, and words importing adults in­
clude youths or children. 

oa 
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l'IJDZL PROr.:.Ti CODE HA.WAI! CONSTITUTION 

Sec. 4. Qualificatio~a of iudge._ No person shall be 
eligible to the office of judgiu' unless he shall 
have been ado\1ttea, to practice in this state for a period 
of at least Lfivv years immediately before assuming his 
office and shall have practice!! law or held judicial 
office in this state for Biw years. 

Sec. 5. Salaries of jucJi":) The salaries of 
[" judge,s/ shall be $L per annum, which shall 
not be decreased during their respective terms of office. 

Art. V, tzec. 3. • • • No person shall be eligible to 
such office .LJuatices of the supreme court and the judges of 
the Circuit oourti} who shall not have been admitted to prac­
tice law before the supreme court of this State for at least 
ten years ..•• 

Art. V, Sec. 3, •.• They Liustices_pf the supreme 
court and the judges of the circuit court.Ill shall receive for 
their services such compensation as may be prescribed by law, 
which shall not be dimfoi shed during their respective terms of
office, unless by general law applying to o.ll salaried 
officers of the State • . •• 

 

SESSION IA\.S OF HAWAll, 1959 

Act 215, Sec. 2, The compensation of the circuit court 
judges o'f the various circuit courts of the state of Hawaii 
shall be i19,000 per year. 

COMMENT: 
In Hawaii the judges of the trial courts of general jurisdiction are also judges in probate matters, thus MPC, secs. 4 and 5, 

should ·be omitted froLi Hawaii's jJI'Oposed probate code. The HfC dra:f'ters intended that these sections be adopted by states in \lbich 

the requirements for probate judgeship are not ns-..ibstantially the same as those for judges in the trial court of general 

jurisdiction. 11 
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MDEL PROBATE CCDE 

Seo, 6, Jurisdiction, The£ J orurt shall have 
plenary jurisdiction of the edminietration, settlement ani 
distribution of estates of decedents, whether consisting of 
real or personal property or both, the probate of wills, the 
granting of letters testamentary, of adminintration and of 
guardianship, the oonatruotion of wills, whether incident to 
the admini~tration of an estate or as a separate proceeding, 
the determination of heirship, the administration of testa­
mentary trusts, and the administration of guardianships of 
minors and other incompetents, It shall have the same 
legal and equitable powers to effectuate its jurisdiction 
and to carry out its orders, judgments and decrees, and the 
same presumptions shall exist as to the validity of such 
orders, judgments and decrees in probate as in other matters, 

REVISED IAJi'S OF HA\'!AII 

Seo, 215-18. Circuit judges at chambers, The judges of 
the several circuit courts shall ha7e power at chambers with­
in their respective jurisdictions, but subject to appeal to 
the circuit and supreme courts, according to law, as follows: 

• • • 
(o) To grant probate of wills, to appoint administra­

tors and guardians, and to compel executors, w:l.roinistrators 
and guardians to perform their respective trusts and to 
account in all raspects for the discharge of their official 
duties; to remove any executor, adroini8trator or guardian; 
to determine the heirs at law of deceased persons and to de­
cree the distribution of intestate estates; •. •• 

Seo. 215""'23. Circuit judges, powers. The several cir­
cuit judges Cihall have power to administer oaths, to compel 
the attendance of parties and witnesses from_any part of the 
Territory, to compel the production of books, papers and 
accounts, to make and award all such judgm0nts, decrees, 
orders and mandates, to issue all such executions and other 
processes and to take all other step3 necessary for the 
promotion of justice in matters pending before them in 
chambers, and to take all other steps necessary to carry in­
to full effect all the powers which are or may be given them 
by law, in like manner as the circuit courts may do in term 
time. 

COMMENT: 
Tho following comparison of powers, listed in the MFC on the one hand and in the Hawaii statutes and in the Hawaii Reports on. 

the other, illustrates tho plenary nature ~f probate court jurisdiction under the MFG in contrast with the limited jurisdiction of 

Hawaii's circuit court judges sitting in probate. 

•continued- -7-



Sec. 6, COMMENT, continued, 

llllDEL PROBATE CODE 

1. The probate of wil.J.B, 

2. The construction of wills, whether incident to the ad­
.ministration of an estate or as a separate proceeding. 

14 The administration of testamentary trusts, 

4. The granting of letters of guardianship and of the ad­
ministration of guardianships of minors and other iIL­
competents. (MPG, sec, 199, provides that the jurisdic­
tion of the probate court over all matters of guardian­
ship, other than guardians ad litem, shall be exclusive.) 

5, The granting of letters testamentary of administration. 

l.. The probate of wills subject to retrial before a jury in 
the trial court of general jurisdiction on fact questions 
as to its validity, See RU! 1955, sec. 317-2. 

2, The probate court has no jurisdiction to construe a will 
where the claims of the p,.rties are of a strictly legal 
character and no trust is involved except to such inci­
dental extent as may be necessary in the exercise of 
their general jurisdiction over the ordinary administra­
tion 'of estates. The legislature has not manifested an 
intention to confer the jurisdiction to construe a will 
in all its parts on circuit judges sitting in probate,
24 Haw. 148, 150-1, 

3.. Circuit judges sitting at chambers in probate are with­
out jurisdiction to appoint a testamentary trustee, 
33 Haw. 799, 806. In a case involving a testamentary 
trust the court held that there is a clear line of de­
marcation between probate and equity jurisdictions, aDi 
it must be regarded as definitely settled that a circuit 
judge sitting in a proceeding essentially "probate"· in 
character has no authority to appoint a trustee or to 
compel a trustee, as distinguished from an executor or 
administrator, to account, 23 Haw. 32, 35, 

4. The appointing and removing of guardians and compelling 
performance of their trust, but a probate court cannot 
determine title to land in guardianship proceedings, 
13 Haw. 575, 581. 

-continued-

REVISED LAWS OF HAWAII 1955 AND HAWAII REPORTS 
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Sec. 6, COMMENT, continued. 

6. The adrnioistration, settlement and distribution of 
estates of decedents, whether consisting of real or per­
sonal property or both. Extent of this jurisdiction 
illustrated as follows: 

(a) MPG, sec. 143, provides that probate courts shall 
adjudicate creditors 1 claims. 

(b,) MPG, sec. 130, provides that personal representa­
tive may petition for disclosure and determination 
of title to personal and real property and adjudi­
cate rights therein in Probate Court. 

6. To compel executors and administrators to perform their
respective trusts and to account in all respects for the
discharge of their official duties. Extent of this
jurisdiction illustrated as follo;,s:

(a) Sec. 317-25, RIB 1955, provides that creditors must
initiate separate action against the executor as
administrator. 

(b) Sec. 317-14, RIB 1955, provides that heirs or de­
visees may themselves, or joi.ctly with the personal
representation maintain an action or suit for the
possession of real estate or for quieting title
thereto. 

In arguing for probate jurisdiction over testamentary trusts, the Code Committee comments at PP• 46-47: 

•• 

'"The 
0 

chief reason for giving a probate court jurisdiction over testamentary trust is that the judge 1s familiarity with the 
decedent 1s estate from which the trust is set up enables him to decide questions about the trust with a fuller appreciation of 
the factual problems involved than would another judge. Sometimes, however, an inter vivas trust has been set up by a testator 
prior to his death which has a very close relation to a trust set up by his will. Indeed, the provisions in the will may be 
such that it is difficult to determine whether there is a separate testamentary trust or whether the testator has merely in­
creased the corpus of the inter vivas trust. To take care of these and similar situations, it would be desirable to have a 
statute in the general procedural or court organization sections of the statutes of a state which would permit the transfer of 
a testamentary trust to a judge or court handling a related inter vivos trust or vice versa. No such provision is included 
in this Code because its scope would be somewhat broader than probate matters." 

On the p071ers of the probate court the Code Committee further states at p. 47 in its comments that MPG, se~. 60, specifically 

provides for declaratory judgmenttlin the construction of a will. 
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lilJEL PROBA'IB CODE 

Sec, 7, Distribution of business. In all counties in 
which the court is composed of two or more judges, such 
court shall provide by local rule for the distribution of the 
business of the court between the judges and also for the 
order of business. 

REVISED Lii.,{S OF HA,IAII 

Sec. 213-1.5, Administrat on.• , • 
He Lt,he chief justice shall possess the following 

powers, subject to such rules as ma:y be adopted by the 
supreme court: 

• • • 
"(b) In a circuit court with more than one judge, (1) 

to make assignments of calendars among the circuit judges 
for each term of court and, as deemed advisable from time 
to time, to change assignments of calendars or portions 
thereof (but not individual cases) from one judge to 
another, and (2) to appoint one of the judges, for each 
term of court, as the administrative judge to manage the 
business of such court, subject to the rules of the supreme 
court and the direction of the chief justice; •• ••" 

Sec. 214-13. Rules, The supreme court may-, from time 
to time, make rules for regulating the practice and conduct­
ing the business of such court, and also rules consistent 
with existing laws governing the edmini~tration of other 
courts, and thereafter revise such rules at its discretion. 

COMM&Nr: 
RllI 1955, sec, 213-1.5,which was enacted in 1959 places calendar assignment powers in the supreme court chief justice, 

J 
-10-



MllEL PROOATE GCDE 

Sec. 8~ Court open at reasonahle hours. The court 
shall be open for the transaction of probate business at 
all reasonable hours. 

REITISED IAWS OF RiltAII 

Sec. 215-8. Terms; held when. The terms of the circuit 
courts shall be as follows: In the first circuit, at 
Honolulu, on the second Monday of January; in the second 
circuit, at Wailuku, on the second Monday of January; in the 
third circuit, at Hilo, on the second Wednesday of January; 
in the fifth circuit, at Lihue, on the second Wednesday of 
January. 

Sec. 215-9. Special. Any circuit judge may, with the 
written approval of the chief justice, appoint special terms 
of his court, at other times, whenever he deems it essential 
to the promotion of justice. 

Sec. 215-10. Length of term and what cases may be tried 
l!!:le!!• The terms of the circuit courts may continue and be 
held, subject to adjournment from time to time, until the 
times fiJted by law for the commencement of their next terms 
respectively; provided that Sundays and legal holidays shall 
be excepted; ..• provided, further, that the circuit court 
of the second circuit shall hold sessions on the islrurl of 
Molokai and the circuit court of the third circuit shall hold 
sessions at Kena arrl Kohala at least twice in each year, aoo, 
shall hold additional sessions at such places or other places 
within their respective circuits as often as the respective 
circuit judges deem such sessions to be essential to the 
promotion of justice, for the trial of such cases as do not 
require a jury, and, that no grand jury shall be summoned 
for such sessions. 

Sec. 215-11. J\t chambers, summer trial, when. Except 
for reasons which may be deemed sufficient by the circuit 
judge in chambers, the trial of a contested cause or pro­
ceeding before any circuit judge in chambers shall not be 
commenced during the months of July and August unless upon 
consent of all parties. 

-continued- -11-
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Seo. 8, continued. 

COJl>IBNI': 
The above quoted RIH provisions indicate that terms of circuit courts in Hawaii may run till the commencement of their 

next annual terms. Thus as is currently the practice in Hawaii, the circuit courts are open for business all year 

round. 

'.rhe necessity for prompt attention by probate courts is well stated by the Code Committee at p. 47: 

"Due to the nature of its business, the court should not be subject to the strictures of terms of court, but should be 
open at all reasonable hours for the co:rrluot of probate business. Fiduciaries must be appointed pranptly in order to preserve
the estates; and emergencies in administration may·arise at any time which require a prompt decision." 
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M:JDEL PRO1lil.TE CODE 

Sec. 9. Disqualification of judge. 
(a} When and how .judge disqualified. When any judge 

or his spouse shall be related within the third degree of 
consanguinity according to the civil law to any of the 
parties or their attorneys, shall have drawn the will of 
the decedent, or shall be interested or have been counsel in 
any probate proceeding or any matter therein, the same shall 
be grounds for disqualifying such judge from acting in such 
proceeding or the particular matter with respect to which 
his disqualification exists. When grounds for disqualifi­
cation exist, the judge may refuse to act as judge therein; 
or, upon the filing of a petition to disqualify such judge, 
stating the grounds therefor, by any person interested in 
the estate or the particular matter with respect to which 
his disqualification exists, the judge must not act therein. 

-13-

REVISED IAtJS OF HAWAII

213-3. Disqualification of .judge; relationship, 
interest • evious ·u ent bias o e udice, 
No person shall sit as a judge in any case in 

which his relative by affinity or consanguinity within the 
third degree is counsel, or interested either as a plain­
tiff or defendant, or in the issue of which the said judge 
has, either directly or through such relative, any 
pecuniary interest; nor shall any person sit as a judge in 
any case in which he has been of counsel or on an appeal 
from any decision or judgment rendered by him. 

(b) Whenever a party to any suit, action or proceed­
ing, whether at law, in equity, c~imiual or special 
proceeding, makes and files an affidavit that the judge 
before whom the action or proceeding is to ba tried or 
heard has a personal bias or prejudice either against him 
or in favor of any opposite party to the suit, such judge 
shall be disqualified from proceeding therein. Every such 
affidavit shall state the facts and the reasons for the 
belief that bias or prejudice exists and shall be filed 
before the trial or hearing of the action or proceeding, 
or good cause shall be shown for the failure to file it 
within such time. No party shall be entitled in any case 
to file IOC>re than one affidavit; and no affidavit shall 
be filed unless accompanied by a certificate of counsel 
of record that the affidavit is made in good faith. Any 
judge may disqualify himself by filing with the clerk of 
the court of which he is a judge a certificate that he 
deems himself unable for any reason to preside with 
absolute impartiality in the pending suit or action. 

COMMENT: 
RLH 1955, sec. 213-3, is a general disqualification statute whereas Mro, sec. 9, deals with disqualifications arising in 

probate proceedings. However, each disqUBlification listed in MPG, sec. 9, falls undsr one category or another of RIJI 1955, 

sec, 213--3. 



M)DEL PRO:a...TE COIE 

Sec. 9. Disqualification of iudge. 
(b) lbw another judge ohtAjped; validity of his acts. 

When any judge shall be diaqualif'ied, or unable to act as 
judge due to illness or absence from the county, or when in 
his opinion the interest of the public or of any person 
interested in any matter requires that another judge act in 
his stead, ail.ch judge or the presiding judge, if' any, may 
request another judge of a court of record of the same or 
another district to act in his place; but in either case, 
if' all persona or their attorneys interested in the proceed­
ing or matter shall agree by written stipulation, a member 
of the bar having the same qualif'icationa as are required 
for judge may be requested and appointed to act as judge 
therein. All orders, judgments and decrees made by such 
acting judge shall have the same force and effect as if made 
by the regular judge. 

HA.Will .CONSTITUTION. 

Art. V, Sec. 3. The governor shall DOmine.te and, 
appoint • . . the judges of·the circuit courts. 

Art. V, Sec. 5. The cliief justice of the supreme 
court shall be the administrative head of the courts. He 
may assign judges from one circuit court to another for 
temporary service•••• 

REVISED LA.\.5 OF HA.WA.II 

Sec. 213-1.5. Adm1n1etration..•• 
He 5,he chief justicJahall possess the following 

powers, subject to such rules as may be adopted by the 
supreme court: 

"(a) To assign circuit judges from one circuit to 
another; 

11 (b) In a circuit court with IIXlre than one judge, 
(1) to make assignments of calendars aIIXlng the circuit 
judges for each term of court and, as deemed advisable 
from time to time, to change assignments of calendars 
or portions thereof (but not individual cases) from one 
judge to another, and (2) to appoint one of the judges, 
for each term of court, as the administrutive judge to 
manage the business of such court, subject to the rules 
of the supreme court and the direction of the chief 
justice; •..•" 

OOMM&NT: 
MPC, sec. 9(b), should be omitted from the proposed Hawaii probate code. It is contra to the Hawaii Constitution provision 

placing decisions relating to temporary assignment from one circuit to another in the supreme court chief justice. 
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M:>IEL PROBATE CODE 

Sec. 10. Power of courts to make rules. The ['supreme 
c2u:ri/ may, on_the recommendation of the majority of the 
L judge~, or on its own motion, promulgate rules and 
forms of procedure for probate proceedin€;,1., m:>t 1,nconsistent 
with the provisions of this Code.· Each L .J court may 
promulgate rules and forms of procedure for proba·te proceed­
ings, not inconsistent with the pro-visions of this Cogs nor 
with ~ch rules and forms as are promulgated by the Lsupreme 
courjJ. If in ro:ry probate proceeding a situation arises 
which is not provided for by any statute or rule of proce­
dure, the court may formulato and declare a rule of 
procedure for that particular case. 

REVISED LA.ID OF HAWAII 

Sec. 214-13. Rules. The supreme court lDay, from 
time to time, make rules for regulating the practice and 
conducting the business of such court, and also rules 
consistent with existing laws governing the administration 
of other. courts, and thereafter revise such rules at its 
discretion.•.. 

Sec. 215-29. ;fbwer to make and ranee ruJ.ee. The 
judges of the several circuit courts, with the approval 
of the supreme court, shall have power to make, promulgate 
and from time to time reVise and runend rules for regulating 
the practice and conducting the business of the circuit 
courts and circuit judges at chambers of and in the several 
judicial circuits, in all matters not otherwise expressly 
provided; provided that in no case shall such rules purport 
to impose costs not expressly authorized by statute. 

lffi.WAII REPORTS 

The circuit court of the first circuit, in the absence 
of the exerciss of the statutory power, has inherent power 
to make rules for the conduct of its own business, 
19 Haw. 319, 320. 

COMME:NTi 
From MPG, p. 49: 

n. . . .fuch of the proceedings in matters of probate is administrative in character and not adveriiary. It is believed, 
therefore, that rules of ciVil procedure des:j.gned primarily for adversary proceedings should not be applied. 11 
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MODEL PROBATE CODE 

Seo. ll. Powers of clerk. 
(a) Ministerial matters. The clerk shall have power 

to tske acknowledgments, sdro1o1Bter oaths, and to certify 
and authenticate copies of instruments, docwnents ani 
records of the court, and to perform the usual functions of 
his office. 

(b) Notices of hearing. Subject to control of the 
judge, the clerk shall have power to issue notices and to 
make all necessary orders for the hearing of any petition 
or other matter to be heard in the court. 

I 
I. 
i 

I 

I 

REVISED LAWS OF HAWAII 

Sec. 218-8. Powers of clerks. The clerks of the courts
of record shall have power to issue process, administer 
oaths, tske depositions and perform all other duties per­
taining to their office; they shall also be ex officio 
masters in chancery. A clerk shall attend and record the 
proceedings at all sittings of courts of record, ani in 
proceedings before a circuit judge in chambers shall, if 
there is no official reporter in attendance, record the 
oral evidence adduced wen so required by the judge. 

Sec. 317-12. Time of hearing and notice of petitions 
for probate of wills or for letters of adro1o1~tratio!l. Up­
on filing of a petition for the probate of a will or for 
letters of administration, the clerk of court shall fix too 
time of hearing thereon, which shall be not less than 
twenty nor more than thirty days after the date of the 
filing of the petition. Notice of tl:B time and place of 
hearing on the petition shall be given by publication once 
in each of three successive weeks in such newspaper as the 
clerk may determine, the first publication to be not less 
than twenty days prior to the date of hearing; provided, 
that when in the opinion of the judge the value of the 
estate does not exceed $1,000 and no injustice will re­
sult to any one, he may by order direct the clerk to 
shorten the time of the notice, or he may by order 
direct that the notice be given by posting as provided in 
the order instead of by publication. • .• 

Sec. 317-31. Time of heE1.,.1og '3.Ild notice of petitions 
for apµroval of final accounts, distribution of estates 
and discharge of executors ani administrators. Upon the 
filing of a petition for approval of final accounts, dis­
tribution of estate and discharge of an executor or admin­
istrator, the judge or clerk shall fix the time of hearing 
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,Sec.. ll,. MFC,. continued 

(c) Judicial powers. If a matter is not contested, 
the clerk may hear and determine it and make all orders, 
judgments am decraes in connection therewith which the 
judge could make, subject to be set aside or modified by the 
judge at any time within thirty days thereafter; but if not 
so set aside or modified auch order~, judgments er.d decreeo 
shall have the same effect as if made by the court or judge. 

Seo, .3'17-31, RIB, oontinued. 

thereon. Notice of the time and place of hearing on auch 
petition shall be given·by publication at least once in 
each of four successive weeks in auch newspaper as too 
judge or clerk may determine •••• 

RUIES CF THE CIRCUIT COURT CF THE FIRST CIRCUIT 

Rule 9. Setting of motions, ex parts matters, et'<. 
••• 
(b) Noncontested divorce stiits, noncontested probate 

matters, ex perts motions and other ex pia=te matters, will 
be heard upon having the same placed on the judge• s docket 
by the attorney. 

GO!-JMENT: 
Fran MPG, p. 50: 

"In most states clerks of probate courts have been given some judicial powers, or are authorized to exercise judicial 
powers under special ciJ.·cumstances, as in the absence of the judge, or in noncontentious matters. This is believed justi­
fied in tha interests of the efficient conduct of the business of the court, provided that general supervision or revision 
of the acts of the clerk is adequately pravided for. o ··" 
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MCD:".L PRCH3ATE CODE 

Seo. 12. Application to court by verified petition. 
Every application to the court, unless otherwise provided~ 
shall be by petition signed and verified by or on behalf 
of the petitioner. No defect of form or substance in any 
petition, nor the absence of a petition, shall invalidate 
any proceedings. 

REVISED LAWS CF HAWAII 

Seo. 317-10. Sworn petition. All applications for 
probate of wills, or for letters of edrn1n1~tration, shall 
be by svorn petition, in which the party shall set forth 
all the facts upon which his application rests. 

CCMMENT: 
In Hawaii the only applications presented to the probate court which must be verified are the applications for probate of 

wills or for letters of administration vhereas the MPC requires that all applications be verified. The Code Camnittee rational­

izes their position as follows at p. 51: 

"In civil procedural rules there has been a modern tendency to do avay with a requirement of verification of pleadings. 
See, for example, Fed. Rules Civ. Proc., Rule 11. Hovever, in probate matters the situation is believed to oall for veri­
fication. Often the proceeding is ex parte or is not contested and little or no evidence is introduced other than the 
verified petition. Moreover, in suoh a oase, if the petitioner is present in court, the verified petition not only may be 
accepted in lieu of his testimony, but '1DfP." be substituted for a written record of suoh testimony. 

"• •• It should be noted that it .[the last line of thia sectio!if merely states that suoh a defective petition or the 
absence of a petition does not make the proceeding void. It does not prevent an opposing litigant fran insisting upon the 
filing of an amended petition, nor does it dispense with proof of the necessary facts." 
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MCDEL PROBATE CODE 

-

Sec. 13. Filing ob.jeotiona to petition. Any interest­
ed person, on or before the day set for hearing, may file 
written. objections to a petition previously filed, and, 
upon special order or general rule of the court, objections 
to such petition must be filed in writing as a prerequisite 
of being heard by the court. • 
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M'lDEL PimBI..TE GODE 

Seo. 14. Notice. 
(a) When notice to be given. No notice to interested 

persons need be given except as specif'ically provided for 
in this Gode or as ordered by the court. When no notice is 
required by this Gode,, the court may require such notice as 
it deems desirable by a general rule or by an order in a 
particular case. 

(b) Kinds of notice required. Unless waived and 
except as otherwise provided by law, all notices required 
by this Gode to be served upon any person shall be served 
as the court shall direct, by ruls or in a particular case, 
either 

(1) By delivering a copy of the same at least 
seven days before the hearing to such person 
personally; or 

(2) By publishing once in each week for three 
weeks consecutively in some newspaper printed
and circulating in the county where said cour
is held, the first day of publication to be a
least thirty days prior to the date set for 
hearing; or in case there be no newspaper 
printed in said county, then in some news­
paper published in this state and designated 
by the judge or clerk, circulating in the 
county where the proceeding is pending; or 

(3) By registered mail, requesting a return 
receipt signed by addressee only, addressed 
to such person located in the United States 
at his address stated in the petition for 
the hearing, to be posted by depositing in 
any United States post office in this state 
at least fourteen days prior to the date set 
for hearing in said notice; or 

(4) By any combination of two or I!Xlre of the 
above. 

In all cases where service by publication is ordered, but 
personal service or service by registered mail is not 
ordered, all persons whose names and addresses a.re given 

 
t 
t 

REVISED IAWS OF HAWAII 

Sec. 213-10. Publication of notices and process. All 
notices or process required or permitted by law, by the rules 
of any court or by judicial order to be published or adver­
tised in judicial proceedings in the Territory shall be 
published or advertised in a newspaper or newspapers having 
a general circulation within the county in \lhich such 
judicial proceedings are commenced or had. , 

When such notices or precess are required to be pub­
lished or advertised once or more in a given interval for 
or in a successive number of such intervals, the use of the 
word, "successive," shall not be construed to recµire publi­
cation in more than the stated number of intervals; for 
example, a requirement of publication "once a week for (or 
in) three successive weeks," shall require but three 
publications. 

-continued-



Sec. 14, MPG, continued, 

in the petition shall be served by ordinary lllllil in the 
same manner and with the same requirements as provided 
herein for service by registered mail except that no 
registration shall be required. 

(c) By whom secyice made. Service by publication 
and by registered and ordinary llllli1 shall be made by the 
clerk at tha instance of the party who requires such 
service to be made. Personal service may be made in any 
part of this state by an:y competent person. 

{d) Service on attorney. If an attorney shall 
have entered his appearance in writing for any party in 
any probate proceeding or l!llltter pending in the court, 
all notices required to be served on the party in such 
proceeding or matter shall be served on the attorney 
and such service sha.11 be in lieu of service upon the 
party for whom the attorney appears. 

RUIES OF THE CillCUIT COURT OF THE FIRST CillCUIT 

Rule 6. Service of Papers and Proof Thereof: 
• • • 
(b) Manner of Service. If a party is represented by 

an attorney the service shall be made upon the attorney 
unless . . . service upon the party is ordered by the court. 

GQMJ,ENT: 
The various statutes governing probate proceedings in Hawaii provide the following variety of notices: 

(1) Sec. 317-.31, Rlll 1955 - notice by public11tion at least once in each of four successive -weeks in a newspaper 
selected by the judge or clerk. 

(2) Sec. 317-Jl, RLH 1955 - notice by posting of said notice. 
(.3) Sec. 338-46, RLH 1955 - notice by BUch other method,if any, as the judge may, in his discretion, prescribe, 

e.g.; registered mail. 
(4) Sec. 317-15, RLH 1955 - notice by personal service. 

When other sections of the MPG merely state that notice muet be given, without specification, Code Sec. 14: 

n. • • provides the different kinds of notices from which the court makes a selection. Thia selection may be made in 
ea.ch particular case or by a rule of court. M:iroover, in any case 1,1here the Code requires no notice, the court may in its 
discretion order notice or may make a general rule as to notice in any class of cases. The kind of notice so ordered is to 
be determined by the court. For example, a court order could m:;k8 express provision for service by ordinary mail, or for 
service in any other reasonable manner whether expressly provided for in subsection (b) hereof or not. Under sec. 11 (b) 
the clerk may, subject to the control of the court and any standing rules of court, direct the manner of service." From 
MPG, p. 53. 
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MlJEL.FROBATE COOE 

Sec. 15. :Proof of service. Proof of service in all 
cases requiring notice, whether by publication, mailing or 
otherwise, shall be filed before the hearing. Service 
made by a private person shall be proved by the affidavit 
of the person; service made by the clerk or other official 
shall be proved by certificate or return of service. In 
the case of service by registered mail, the return receipt 
shall be attached to the proof of service if a receipt has 
been received; if no receipt has been received the court 
may, in its discretion, order further service on the party. 

RULES OF THE CIRClJIT COuriT OF THE FIRST CIBCUIT 

Rule 12. Proof of Publication: Whenever the publica­
tion in a newspaper of any aUllllllons, process, notice or order 
shall be required, evidence of such publication shall be 
given by the affidavit of the editor, publisher, manager, 
foreman, clerk or printer of such newspaper, not interested 
in the suit, action, matter or proceeding to which such 
publication relates, to which affidavit shall be attached a 
copy of such su.mmons, process, notice or order, and which 
affidavit shall also specify the dates and times when soi 
the newspaper in which the publication was made, The pub­
lisher shall file said affidavit with the clerk before the 
time fixed for hearing. 

Rule 6. Service of Papers and Proof Thereof: 

(c} Proof of service. Proof of service may be by 
written acknowledgment of service on the fly leaf of the 
original, by a certificate signed by the party serving 
appearing also on the fly leaf of the origi.oal, by affida­
vit of the person makiog service, or by any other proof 
satisfactory to the court, unless otherwise provided by 
law or by the Hawaii Rules of Civil Procedure. A party 
who has been prejudiced by failure to receive due notice 
or to be served, or who has been prejudiced by reason that 
service was made by mail, may apply to the court for 
appropriate relief, 
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MllEL l'ROBATE CODE 

Sec. 16. Waiver of notice. Any person legally compe­
tent who is interested in any hearing in a probate proceed­
ing may in person or by attorney waive in writing notice of 
such hearing. A guardian of the estate or a guardian ad 
litem may make such a waiver on behalf of his ward, and a 
trustee may make such a waiver on behalf of the beneficiary 
of his trust. A consul or other rep:::-esentative of a 
foreign government, whose appearance has been entered as 
provided by law on behalf of any person residing in a 
foreign country, may make such waiver of notice on behalf 
of such person. Any person who submits to the jurisdiction 
of the court in any hearing shall be deemed to have waived 
notice thereof. 
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MJDEL PROBATE GODE 

Sec. 17. Stenograuhic record. The judge may of his 
o,m motion, or on the request of an interested person, 
direct the stenographer of his court to attend any hearing 
in a probate proceeding and make a stenographic record of 
the same. 

REVISED Lil.HS OF BAWA.II 

Sec. 218-12. Duties of reporters, first circuit. The 
duties of each reporter shall be to attend up:m the court 
and write down all the testimony of witnesses in shorthand, 
together with the proceedings and objections and exceptions 
of counsel, exclusive of argument, the rulings of the court 
charge to the jury and any other matter which the court may 
require him to report. In any hearing of probate of 
will or administration matter the judge may, in his ili.scre­
tion, order the reporter to supply and file, without charge 
and within a reasonable time, a certified statement of sue 
testimony as relates to the names, ages and genealogies of 
heirs. . . . 
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14IJEL FROOATE CODE 

Seo. 18. Jury trial. 
(a) Right to jury trial; waiver. Whenever the right 

to trial by jury is guaranteed by the conatitution of this 
state, any person entitled thereto may file a written de­
mand for trial by jury prior to the hearing of the issues 
of fact. The right to trial by jury is waived if a demam 
is not so filed, or if the person claiming the right fails 
to appear at the hearing or :fails to object to trial by 
the court before evidence is commenced, 

(b) When not o:f right. When, Ullder subsection (a) 
hereof, there is no right to trial by jury or if the right 
is waived, the court in its discretion may call a jury to 
decide any issues of fact, but the verdict in such case 
shall be advisory only. 

HAW.a.II GONSTITU'rION 

.Art. 1, Sec. 10. In suits at common law where the 
value in controversy shall exceed one hundred dollars, the 
right of trial by jury shall be preserved. The legislature 
may provide for a verdict by not less than three-fourths o:f 
the members of the jury. 

Rl!.--YIHED Lil.,iS OF HANAII 

Seo. 317-1. No jµry in first instance. Matters of 
probate and of administration shall bo heard and determined 
by the judge having jurisdiction thereof, w:!.thout the inter­
vention of a jury. 

Sec. 317-2, Jurv on apneal, when. Whenever the value 
of the estate of any deceased person exceeds $500, any per­
son claiming, before any judge sitting as a court of 
prcbate, such estate, or any pa.rt thereof, or any interest 
therein, by virtue of any will or testamentary devise, or 
by virtue of the statutes of descent of property in the 
Territory, who may deem himself aggrieved, by the decision 
of st.ch probate judge at chambers, may, upon taking his 
appeal to the circuit court, if any matter of fact is in 
issue, move the appellate court that the issue of :fact may 
be tried by a jury, and his motion shall not be denied. 

HA.WAIT REPORTS 

A motion for a jury trial must be made, not in the 
prob::>.te court, but in the circuit court after an appeal is 
takan to that court, 43 Haw. 304. 
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Sec. 18, continued. REVISED LA.WS OF HAWAII

Sec. 317-3. ~- When an appeal is taken by the . 
party against imom judgment has been rendered by the judg • 
of probate at chambers, the appellee may likewise IOOVe the 
court that any issue of fact may be tried by a jury, and 
his mtion shall not be denied. 

COM!ENT: 
In comparing the Haw.ii probate statutes and the HPC proVisions regarding jury trials, fact questions should be divided into 

the following three categories: 

1. Fact questions arising in comIOOn law actions, 

2. Fact questions touching validity of wills or descant of property, and 

3. other fact questions. 

Common law fact questions are adjudicated in probate proceedings with right to jury trial therein under the Code, to illustrat 

the adjudication of creditors' claims and the determination of title in disclosure proceedings. In Hawaii these co=n law causes 

of action are adjudicated, not in probe.ta proceedings, but by initiating separate suits in the court of general jurisdiction. 
·. 
1 

By Hawaiian legislation passed in 1864, probate court decisions touching upon the validity of wills and of descent of property
j 

could b9 appealed to the circuit court sitting as a court of general jurisdiction for a jury trial. (See 3 Haw. 614, 9 Haw. 253.) 

It cllould be noted in this regard that by an appellant so requesting a jury trial, an appellee may likewise move the court 

that WU: issue of fact may be tried by a jury, and his IOOtion shall not be denied. 

In Hawaii fact questions under categ'.lry 3 are not tried by jury. However, while the MFC does not give a rieht to jury trial 

in categories 2 or 3 aoove, the court in its discretion may call a jury whose decision would be purely advisory. 
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Sec • 18, COMMENT, .continued. 

The Code Committee explains its view as follows, at p. 54-55: 

ttl,k,st of the questions of fact likely to arise in connection with probate matters can be decided more satisfactorily by the 
jud e than by the jury and at leas expense. Therefore, if it were not for the possibility of violating constitutional pro­5
visions which preserve the right to jury trial, it would be desirable to provide that there shall be no trial by jury except 
under the circumstances stated in subsection (b) hereof. It is clear that there was no right of trial by jury in England in 
chancery or in the ecclesiastical courts, which were the predecessors of probate courts. But certain steps in a modern pro­
ceeding for the administration of the estate of a decedent may be regarded as merely proceedinLs at law which, for convenience, 
have been transferred to the court having jurisdiction of probate matters, Most important among these are the adjudication of 
creditors' claims and the determination of title in disclosure proceedings, Tnis section seeks to insure that the constitution­
al right to trial by jury is not violated and at the same time to minimize as far as possible the use of the jury. 

"By the great weight of authority there is no constitutional right to jury trial of a will contest•••• Many jurisdic­
tions, however, grant jury trial of right by statute••.• This is not recommended; but if it were thought to be desirable, 
a subsection to this effect could be added to section 18, and appropriate changes made in subsection (a) and (b) •. ••" 
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-llllEL PRWAH CODE 

Sec. 19. Vacation and modification of judgments. For 
good cause, at any time within the period allowed for appeal 
after the final termination of the edm1o1etration of the 
estate of a decedent or ward, the court may vacate or modify 
its orders, judgments and decrees, or grant a rehearing 
therein, except that no such power shall exist as to any 
orders, judgments or decrees from which an appeal has been taken 
taken, prior to a final disposition thereof on such appeal 
or to set aside the probate of a will after the time allow-
ed for contest thereof. No vacation or modification under 
this section shall affect any act done or any right acquired 
in reliance on any such order, judgment or decree. 

COl£!ENT: 
The Code Committee states at P• 56z 

"One of the reasons for the inferior position of probate courts in our system of judicial organization has been their lack 
of power over their own orders and judgments such as exists in courts of general jurisdiction. It is true that O'ler a long 
period of years some small amount of control has been granted with respect to particular orders and usually for short periods 
of time; but it has been wholly inadequate for the needs. Obviously some effective control is necessary in the interests of 
efficient adm1o1stration. The very fact of the ex parte nature of much of probate procedure makes this highly desirable. 

"·If the need for such control is granted, the time element is also important. A few statutes have restricted this control 
to a time corresponding to the i;eriod allowed for filing a motion for a new trial; others to a period corresponding to the time 
for taking an appeal, In view of the fact that an administration proceeding is one proceeding consisting of many steps or 
stages which are inextricably connected and related, it seems advisable to extend this control throughout the entire proceeding 
and also for a time thereafter corresponding to the time for taking an appeal. 

"It is not intended that this power be arbitrary, but must depend for its exercise upon the existence of facts oonatitut­
ing 'good oause.1 Furthermore, the exercise of such power may not affect acts done or rights acquired in reliance on any orderJ 
judgment or decree prior to its vacation or modification. 

"In addition to statutory provisions such as this for relief against a judgment or decree, there are rules of equity givizlj 
relief from the judgment of a court of general jurisdiction in certain cases of fraud, duress and error. 
•. • As will be seen from sec. 6 of this Code, the court having jurisdiction in probate matters is a court of general juris­
diction. Hence, the relief provided for in sec. 19 hereof is supplementary to the relief given in equity against judgments in 
the absence of statute." 
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Sec. 19, COMMENT, continued. 

In Hawaii equity relief as mentioned in the last sentence above is the only relief possible from judgments of probate courts. 

If the relief sought is the revocation of the probate of a will, however, petitions should be presented to the circuit court sitting 

in probate, not as an equity court or more properly a court of general jurisdiction. In 13 Haw~ 216 the court held that the general 

rule is that equity may relieve against every species of fraud and so may set aside or annul decrees or judgments obtained through 

fraud, but that it cannot set aside or annul for fraud decrees or judgn:ents admitting wills to probate is an exception established 

almost as firmly as the rule itself, such jurisdiction is to be exercised by the circuit judge sitting in probate. Then in 25 Haw. 

70 the court further discussed equity relief and held that a decree admitting a will to probate can be set aside by the probate 

court only upon sufficient cause shown, which involves both cause why the will should not be sustained and cause why the petitioner 

did not make a contest at the original hearing; that the power of a probate court to set aside a decree admitting a will to probate 

is equal to that of a court of equity on a bill filed for relief against a judgment or decree for fraud or mistake; that the sole 

grounds of relief in equity against a judgment of a court of law are for accident, fraud, mistake or surprise, and where on account 

of ona or more of these ccusGs it would be against con3cience to execute the judgment. 
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MDEL PROBATE CODE 

Sec. 20. A e 
(a) A al to eme court rmitted. Except aa 

provided in subsection b hereof, a/arson aggrieved by 
an order, judgment or decree of the .:J court, in 
proceedings under the provisiqns of this Code, may obtain 
a review of the same by the Lsupreme cour.:!], 

(b) Orders which are not appealable. There shall be 
no appeal from any order removing any fiduciary for fail­
ure to give a new bond or to render an account aa required 
by the court, nor from an order appointing a special admin­
istrator, nor from an order granting a rehearing, nor, by 
any person except the widow or children affected thereby, 
from an order granting an allowance to the widow or 
children of a decedent pending settlement of the estate or 
setting apart exempt personal property to them. 

(c) W'nen appeal heard with appeal from decree of 
final distribution. When an appeal is taken with respect 
to any appealable order, judgment or de~ree in the admin­
istration of a decedent's estate, made prior to the decree 
of flnal distribution, other than an order admitting or 
denying the probate of a will or appoint,ing or refusing to 
appoint a personal representative, the L J court may, 
in its discretion, order that the appeal be stayed until 
the decree of final distribution is neclo and that the 
appeal be heard only as a part of any appeal which may be 
taken from the decree of final distribution. This sub­
section shall not apply to guardianships and testamentary 
trusts. 

(d) When appeal f~om decree of final distribution 
includes appeal from prior orders. When an appeal is 
taken from the decree of final distribution in the admin­
istration of a decedent's estate, all prior appealable 
ortlers, judgments and decrees to which the appellant has 
filed objections in writing within five days after the 
order, judgment or decree wns rendered and from which an 

REVISED Lb.HS OF HA.l1AII 

Sec. 208-.3. From circuit judges in chambers. Appeals 
shall be allowed from all decisions, judgments, orders or 
decrees of circuit judges in chambers, to the supreme court, 
except in cases in which the appellant is entitled to appeal 
to a jury, whenever the party appealing shall file notice of 
his appeal, and pay the costs accrued within ten days after 
the filing of the decision, judgment, order or decree appeal 
ad from; provided, however, that in any case in which the ]a 
allo~s an appeal from the decision, joogment, order- or-decro 
of a judge in chambers to be tried befm-e a jury, the Judge 
whose decision, judgment, order or decree is appealed from 
shall not preside at the trial of such appeal before a jury. 

Appeals may be allowed upon like terms as to payment 
and deposit of coses, by the circuit judge in his discretion 
from decrees overruling demurrers or from interlocutory 
judgments, orders or decrees whenever the circuit judge may 
think the same advisable for the more speedy termination of 
litigation. The refusal of the circuit judge to allow an 
appeal from an interlocutory judgment, order or decree shall 
not be reviewable by any other court. 

HA.llAII REPORTS 

Order appointing special administrator is interlocutory 
and not appealable, 22 Haw. 712, 714. 

Orders concerning annual or. intermediate accounting 
given ex parts are not final and may be modified or annulled 
before final distribution, 18 Haw.. 542, 546; but are appeal­
able as to an interested 9arty who appears and objects, 
18 Haw. 542, 546. 

On an appeal from an order approving the accounts of an 
executor matters therein not objected to before the circuit 
judge may be questioned in the supreme court, 18 Haw, 51,2. 
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Sec. 20, MPC, continued. 

appeal has not theretofore been taken, exeept orders. admitting 
or denying the probate of a will or !l,ppointing a personal 
representative shall, at the election of the appellant, be 
reviewed. The appellant shall indicate such election by 
clearly stating in the appeal the orders, judgements and decrees 
which he desires to have reviewed. 

(e) filil. An appeal shall stay other proceedings in the . 
court from which the appeal is taken unless, or to the extent 
that, such court finds that neither the interested persons nor 
the court will be prejudiced and by order permits other proceed-
ings to be had. • 

(f) When fidu<'i@cy not required to give appeal bond. No 
appeal bond shall be required of a fiduciary when he appeals on 
behalf of the estate. 

(g) Applicability of general apoollate rules. Except as 
provided in this section, the provisions as to time, manner, 
notice, appeal bonds, stays, scope of review and all other 
matters relating to appellate revi_•ew shall be determ:!.Il,ed by 
the rule!! applicable to appeals to the Lsupreme courjJ in 
equity cases except that 1n cases where jury trial has been 
had of right, the rules applicable to the scope of review in 
jury cases shall apply. 

RULES OF THE: SUPREME COURT OF THE TERRITORY OF HAWAII 

Rule 1. Procedure. Entry of Cases on ll::icket. 
(a) The Hawaii Rules of Civil Procedure. The Haw.ii 

Rules of Civil Procedure, whenever applicable, are hereby 
adopted as a part of the rules of this court with respect 
to appeals in actions of a civil nature. Except when a 
rule by the provisions thereof is inapplicable, wherever 
the wrd "appeal" is used herein, it shall be applicable to 
every proceeding in this court other than an original 
action. . .. 

REVJSED IA\£ OF HAWAII 

Sec. 317-4. Evidence on appetl ta jury. On all 
appeals from a decision of a probate judge at chambers, 
whether the same is tried before a jury or before the court, 
without the intervention of a jury, the record of the court 
below may be read as testimony, and either party shall be 
at liberty to introduce such further testimony as he may be 
enabled, and also to re-examine orally before such court or 
jury on such appeal, any witnesses whom he may have produced 
and examined on the original hearing at chambers. 
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Sec. 20, continued. 

COMMENT: 
The following shows that in Hawaii the aP,Pellate rules applicable to probate proceedings and to civil actions differ and that 

the MPG and the Hawaii civil actions rules are similar: 

M{DEL PROBATE ClDE HAWAII RUIES OF CIVIL PROCEDURE HAl'fllII PROBATE PROCIDUllE 

(1) Appeals allowed from order denying or 
admitting a will to probate, orders 
appointing or refusing to appoint a 
personal representative; and court 
given discretion as to other orders, 
judgments or decrees as to whether 
appeal stayed until decree of final 
distribution made. 

(1) Appeals taken from n.judgments, n. 
H.R.C.P. Rule 54(a). 

(1) Appeals allowed from all "judgments, 
orders or decrees,"· RU! 1955, 
sec. 208-3. 

(2) Scope of review and all other appel­
late matters determined by rules 
applicable to appeals to the suprel!B 
court in equity cases which in Hawaii 
is governed by H.R.C.P. Rule 52(a). 

(2) Fact findings not set aside up­
on appeal unless they are 
"clearly erroneous,"· H.R.C.P. 
Rule 52(a). 

(2) In all appeals the appellate court 
shall hear additional testimony and 
shall permit oral re--xam1oation of 
witnesses examined in the original 
probate hearing, RLH 1955, sec. 317-4. 

(3) Upon appeal only orders, judgments 
and decrees to which objection filed 
in probate court reviewed. 

(3) Actions of the circuit court as 
to which no objections are 
interposed are not subject to 
appellate review, H.R.C.P. 
Rule 46, 43 Haw. 299. 

(3) Under our practice no exceptions need 
be noted to the ruling of a circuit 
judge sitting at chambers; further­
more, on appeal from a circuit judge 
sitting in probate, objections not 
made before the circuit judge may be 
made in the supreme Court, and the 
latter court may itself raise ob­
jections not made by the parties, 
26 Haw. 774, 779. 

The above comparison shows that MPC, sec. 20, discards the notion of an appeal from the probate court as a trial de nova. 

fudiscussing this section the Code Committee states at p. 58: 
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Seo. 20, COM!£~IT, oont.inued. 

11'1'he provisions of subsections (o) 8.lld (d) for postponing appe~ls as to particular orders are designed to mitigate the evils 
:1.twolved in permitting numerous appeals to the supreme' court in the same probate proceeding. . ••tt 

The Gode Committee further states in l!J.ppend:bt A Statutory Notes on Variotlll Sectione of' the Model Probate Codert at p. 251: 

n.4. On'i! appeal to bring up all errors. •The normal procedure in decedents 1 estate proceedings requires an appeal from each 
1finall order made, with the result that there ma:y be many appeals during the settlement of a· single estate, There ma:y, for 
instance, be an appeal from the probate of the will, the appointment of the personal representative, decisiona on al.a.il!ls, 
acaountillgs, the degree of final distributiou, and perhaps other matters, The Model Probate Gode formulates a method analogO'Jll 
to appeals in civil actions, so that errors saved by proper objections may be brought up together on apP.9al from_the decree of 
final distribution. Although there are obvious differences between a pr-abate proceeding an:l a Civil ac,tion, they are not so 
essentisllY different tha.t the same methods of appeal cannot be used in both types of proceeding. There are, howover, certain 
decisione in the course of administration of an estate which are so fundamental to the whole proceeding that it is necessary to 
permit an appeal from them before continuing with the administration, The deoision of the probate of the will and the appoint­
mant of the personal representative clearly form the basis upon which all other steps in the sdmioi;stration may depend, and 
therefore appeals on these matters should not be delayed, other matters, however, will not sci materially affect succeeding 
steps in the administration that a review of' them is essential before the estate is fully e.dminiatered.u 

Insofar as equity and law appeals are the same in Hawaii, subsection (g) should be modified to read as follows: 

(g) Applicnbility of general appeJl,.te rules. Except as provided in this section, the provisions as to time, manner, 

notice, appeal bonds, stays, scope of review and all other matters relating to appellate review shall be determined by the 

rules applicable to appeals to the supreme court. 
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MDEL PROBATE CODE 

Sec. 21. Records. The court shall keep the following 
records: 

(a) An index in which files pertaining to estates of 
deceased persons shall be indexed under the name 
of the decedent, and those pertaining to guardian­
ships under the name of the ward; after the name 
of each file shall be sh01111 the file number and 
the book and page of the register. 

(b) A register, in which shall be listed in chrono­
logical order under the name of the decedent or 
ward, all documents filed or issued and all 
orders, judgments and decrees ma.de pertaining to 
the estate, the date thereof, and a reference to 
the volume and page of any other book in which 
any record shall have been ma.de of such document. 

(c) A record of wills, properly indexed, in which shall 
be recorded all wills admitted to probate with the 
certificate of probate thereof; 

(d) A record of bonds, properly indexed, in which shall 
be recorded all bonds filedJ 

(e) A record of letters, properly indexed, in which 
shall be entered all letters issued; 

(f) A record of probate proceedings, which shall con­
tain the minutes of the proceedings, and all 
orders, judgments and decrees of the court, 

REVISED LAWS OF HJl.1/AII 

Sec, 218-4, Custody: disposition of exhibits. The 
clerks of the supreme and circuit courts shall have the 
custody of all records, books, papers, moneys, exhibits am 
other things pertaining to their respective courts, 

. . . 

Seo. 317-11. Certain records. copies to supreme 
~. The chief clerks of the circuit courts of the 
second, third and fifth circuits shall file with the su­
preme court certified copies of all petitions for probate 
of wills and for the issuance of letters of administration, 
and also, certified copies of all orders of distribution, 

I 

I 

ii.u[:' 
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Seo. 21, continued. 

COM!-ENT: 
The probate reoords kept by the clerks of the various oirouit courts in Hawaii differ from those listed in MPC, sea. 21 only 

in that (1) a letters issued record and (2) a separate oourt orders, judgments and de~rees register are not kept; 

Current Hawaii reoord keeping praotioes are adequate and insofar as (1) letters issued and (2) orders, judgements and decrees 

are kept in the files of each respective proceeding, maJdog copies thereof and putting the originals in separate reoords seem 

unnecessary. Important papers as wills and l:onds are kept by the circuit court clerks in vaults and this accords with the view 

of the Code Committee at p. 252: 

"• .. In general, it may be said that the purpose of making records is the preservation of documents and information. 
The filing of the various papers is sufficient preservation in some cases, but the danger of loss or intentional removal 
of such important documents as wills and l:onds warrants their duplication by copying them into the court• records." 
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MJDEL PROB.i.TE CODE 

PART II. INTFST.aTE SUCCESSION A.ND WILIS 

INTFSTATE SUCCESSION 

Sec. 22. General rules of descent. The net estate of 
a person dying intestate shall descend and be distributed 
as follows: 

(a) Share of surviving apouae. The surviving spouse
shall receive the following share. 
(1) One-half of the net estate if the intestate 

is survived by issue; or 
(2i The first five thousand dollars and one-half 

of the remainder of the net estate, if there 
is no surviving issue, but the intestate is 
survived by one or more of his parents, or of 
his brothers, sisters or their issue; or 

(3) All of the net estate, if there is no surviving 
issue nor parent nor issue of a parent. 

(b) Shares of others than surviving swuse. The share 
of the net estate not distributable to the surviving 
spouse, or the entire net estate if there is no 
surviving spouse, shall descend and be distributed 
as follows: 
(1) To the issue of the intestate; if they are all 

in the same degree of kinship to the intestate 
they shall take equully, or if of unequal 
degree, then those of more rerrote degrees 
shall take by representation. 

(2) If there is no surviving issue of the intes­
tate, then to the surviving parents, brothers 
and sisters and the issue of deceased brothers 
and sisters of the intestate. Each living 
parent of the intestate shall be treated as of 
the same degree as a brother or sister, and 
shall be entitled to the same share as a 
brother or sister. Issue of deceased brothers 
and sisters shall take by representation. 

REVISED Lll.WS OF HAWAII 

DOWER AND CURT.ESY 

Sec. 319-1. Ibwer. Every woman shall be endowed of 
one-third part of all the lands owned by her husband at any 
time during marriage, in fee simple, or in freehold, unless 
she is lawfully barred thereof. She shall also be entitled, 
by way of dower, to an absolute property in the one-third 
part of all his remaining property owned by him at the date 
of his death, after the payment of all his just debts. The 
interests to -which the wife is entitled in accordance with 
this section in the husband 1s real and personal property 
shall not apply to, and nothing in this section shall be 
deemed to give to the wife any interest in, the husband 1s 
interest in community property, real or personal. 

HAWAII REFORTS 

Life estate only, 26 Haw. 4J.7, 421. 

REVISED LA.IS OF HAWAII 

Sec. 319-16. Curtesy; election between curtesy and 
li1Jl.. In case the wife dies first and intestate, then 
except as in this section provided, her property shall 
immediately descend to her heirs, but shall be in all 
cases, whether she die testate or intestate, subject to a 
life interest in the husband in one-third of the wife I s 
lands owned by her in fee simple or in freehold at the 
date of her death. The husband shall also, whether the 
wife die testate or intestate, be entitled, by way of 
curtesy to an absolute property in the one-third part of 
all the wife 1s remaining property owned by her at the 
date of her death, after the payment of all her just 
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Se C • 22, MPC ,. continued. 

(3) If there is no 61lrViving pa.rent or brother 
or sister of the intestate, then to the issue 
of brothers and sisters. If such distribu.tees 
are all in the same degree of kinship to the 
intestate they shall take equally, or if of 
unequal degree, then those of more remote 
degrees shall take by representation. 

(4) If there is no surviving issue, or parent of 
the intestate, or issue of a parent, then to 
the surviving grandparents of the intestate 
equally. 

(5) If there is no surviving issue, or parent, 
or issue of a parent, or grandparent of the 
intestate, then to the issue of deceased 
grandparents in the nearest degree of kin­
ship to the intestate per capita without 
representation. The degree of kinship shall 
be computed according to the rules of the 
civil law; that is, by counting upward from 
the intestate to the nearest common ancestor 
and then downward to the relative, the 
degree of kinship being the sum of these two 
counts. 

(6) If tnere is no person mentioned in the 
preceding ·five pa,".ts of this subsection, then 
to the State of L J. 

(c) Meaning of representation. "Representation" 
refers to a method of determining distribution in 
which the takers are in unequal degrees of kin­
ship with respect to the intestate, and is 
accomplished as follows: after first dete,rmining 
who are in the nearest degree of kinship of those 
entitled to share in the estate, the estate is 
divided into equal shares, the nu".lber of shares 
being the sum of the number of living persons who 
are in the nearest degree of kinship and the 

Sec. 319-16, RLH, continued. 

debts. During the life of the wife the husband shall have 
no curtesy right •inchoate or otherwise in the wife I s 
property. If any provisions are made for the widower in 
the 'Will of his wife, he shall be subject to the same re­
quirements with respect to election between his curtesy 
and the provisions of the will, or taking under both, as 
is a widow in similar circumstances under the provisions 
of sections 319-14 and 319-15. 

No husband who has, for one year or upwards, previous 
to the death of his wife, wilfully and utterly deserted 
his wife, or wilfully neglected or refused to provide 
suitable maintenance for his wife, shall be entitled to 
any right or interest in his wife 1s property by way of 
curtesy, 

The interests to which the husband is entitled in 
accordance with this section in the wife's real and per­
sonal property shall not apply to, and nothing in this 
section shall be deemed to give the huaband any interest 
in, the wife's interest in community property, real or 
personal. 

IJF.SCENT OF PROPERTY 

Sec. 31&-4. General rules of des.cent. (a) Issue, 
lineal descendants. The property shall be divided equally 
among the intestate I s children, e.nd the issue of s::,.y 
deceased Ghild by right of representation, and if there is 
no child of the intestate living at his death, his estate 
shall descend to all his other lineal descendants; and if 
all such descendants are in the same degree of kindred to 
the intestate, they shall share the estate per capita, 
that is, equally; otherwise they shall inherit per 
stirpes, that is, by each of the children taking a share, 
and the grandchildren, the children of a deceased child 
taking a share, to be afterwards divided among themselves. 
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Sec. 22, ME'C, continued. 

number of pereona in the same degree or kinship 
'Who died bef'ore the intestate, but who left issue 
surviving; each share of' a deceased person in the 
nearest degree shall in turn be divided in the 
same manner among his surviving children and the 
issue of' his children wo have died leaving issue 
we survive the intestate; this division shall 
continue until each portion falls to a living 
person, All distributees except those in the 
nearest degree are aaid to take by representation. 

Sec, 318-4, RLH, continued, 

(b) Widow; f'ather and mther; brothers and sisters. 
If' the intestate leaves no issue, his estate shall descend 
one-half' to his widow, and the other half' to his f'ather and 
mther as tenants in common; and if' he leaves no widow, mr 
issue, the whole shall descend to his father and mther, or 
to either of them if' only one is alive. 

If' he leaves IlO issue, nor father, nor mother, his 
estate shall descend one-half' to his widow, and the other 
half to his brothers and sisters, and to the children of' 
any deceased brother or sister by right of representation, 
If' he leaves oo issue, nor f'ather, nor mother, nor widow, 
his estate shall descend to his brOthers and sisters, and 
to the children of any deceased brother or sister by right 
of representation. 

(c) Hueband; f'ather and mother; brothers and sisters. 
If' the intestate is a wman and leaves no issue, her 
estate shall descend one-half to her husband, and the other 
half to her father and mther as tenants in common, and if' 
she leaves no husband, nor issue, the whole shall descend 
to her f'ather and mother, or to either of them if' only one 
is alive; if' she leaves no issue, nor father, nor mother, 
her estate shall descend one-half' to her husband and the 
other half' to her brothers and sisters, and to the children 
of' any deceased brother or sister by right of representa­
tion. If she leaves no issue, nor father, nor mother, nor 
husband, her estate shall descend to her brothers and 
sisters, and to the children of' any deceased brother or 
sister by right of' representation. 

(d) Wioow or husband. If' the intestate leaves oo 
issue nor father, mother, brother or sister, nor descend­
ants of any deceased brother or sister, the estate shall 
descend to the intestate I s widow, if' any; or in case the 
intestate is a wman, to her husband, if' any. 

(e) Otherwise, next of kin. Ir the intestate leaves 
none of such relatives surviving, nor widow, nor husband, 
the estate shall descend in equal shares to the next of' 
kin in equal degree, but no psreon shall be entitled, by 
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Sec. 22, contlnned. Sec. 318-4, RLH, continued. 

right of representation to the shares of such next of kin 
who have died; provided, that if the estate comes through 
either parent of the deceased intestate, the brothers and 
sisters of that parent and their respective heirs shall be 
preferred to those of the other pa.rent. 

Sec. 318-5. From m=ried minor child. If the 
intestate dies leaving several children, or leaving one 
child, and the issue of one or more others, and any sur­
viving child dies under age not having been married, all 
the estate that came to the deceased child by inheritance 
from the deceased parent, shall_ descend in equal shares 
to the other children of the same parent, and to the issue 
of any other deceased children, who have died, by right of 
representation. 

If at the death of such child who dies under age, not 
having been married, all the other children of his parent 
are also dead, and any of them has left issue, the estate 
that came to the child by inheritance from his parent, 
shall descend to all the issue of the other children of 
the same parent; and if all the issue are in the same 
degree of kindred to the child, they shall share the esta_te 
equally; otherwise they shall talce according to the right 
of representation. 

Sec. 318-14. Escheat to Territory. If the intestate 
leaves no kindred, his estate shall escheat to the Territory. 

Sec. 31E>--l5. Escheat to owner of a.lrp.r>11ee, etc, Upon 
the decease of any person o-wning, possessed of, or entitled 
to any estate of inheritance or lruleana in any land or lands 
in the Territory, leaving no kindred surviving, all such land 
and lands shall thereuf()n escheat and revert to the owner of 
the ahupuaa, ili or other denomi.Da.tion of land, of which such 
escheated lruleana had originally formed a part. 
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Sec. 22, continued 

COMMENT: 
MPC, sec. 22, differs from the corresponding provisions of the Rlll as follows: 

(1) MPC, sec. 22{a), is a substitute for sec. 318-4{b), {c) and {d), RLH 1955, whereby a widow or widower takes half of an 

intestate 1s net estate if no issue of the intestate survives or all if issue and other relatives do not survive and is also a 

substitute for the dover and curtesy provisions of secs. 319-1 and 319-16, RLH 1955. In instances where issue does survive, 

surviving spouses in Haw.ii wuld only have dower or curtesy interests and generally where estates are solvent, these life 

interests would be substantially smaller than the shares of the surviving spouse under the MPC. The latter shares wuld, however, 

be subject to decedent's debts. 

(2) Whereas RLH, sec. 318-4{e), permits all persons of the blood of the intestate, however remote, to take as heirs, MPC, 

sec. 22{b), cuts off remote kin beyond grandparents and their issue. The Code Committee states at p. 62: 

n. • • This is believed to accord with the wishes of the average person who dies intestate. Relatives may be so 
distant that the decedent might well prefer that his property go to the state rather than to such relatives. The present 
English statute of descent and distribution recognizes this principle. • •• Some American states also cut off the lines of 
inheritance short of the most remote relative of the blood of the intestate. 11 

(3) RLH, sec. 318-4{e), applies the "ancestral estate" doctrine or the favoring of the branch of the intestate 1s family 

from whom the property was inherited to persons inheriting as next of kin. They can inherit only if they can slx>w a relation­

ship to the original purchaser. The MPC makes no distinction between ancestral and non-ancestral property. The Code Committee 

observed that most states have repealed their statutory adaptation of the COillJIDn law "ancestral estate" doctrine and atntes 

thereto at p. 62: 

"It is believed that such a distinction only complicates land titles and does not serve to carry out any wish of 
the intestate. 11 
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Sac. 22, COMMENT, continued. 

(4) Under RLH, sec. 318-4(b), parents take in preference to brothers and sisters; however, MPC, sec. 22(b), provides that 

parents take equally with brothers and sisters. 

Arry revision of Hawaii's intestate succession pattern should be undertaken with the following Code Committee observation 

expressed at p. 63 in mind: 

11 It is, of course, recognized that any scheme of intestate succession is, to some extent, arbitrary. It should in 
the main express what the typical intestate wuld have wished had he expressed his desires in the form of a will or 
otherwise. This is a highly speculative matter, and legislators may deem it desirable to rrodify the scheme herein set out." 
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MJDEL PROB.ii.TE CODE 

Sec. 23. PartiaJ. intestacy. If part but oot all of 
the estate of a decedent is validly disposed of by will, 
the part oot disposed of by will shall be distributed as 
provided herein for intestate estates. 

HAWAII REPORTS

Where will is limited in operation to a part only of
testator's estate, general administration will be granted of
remainder as of an intestate estate, 4 Haw. 513. 



MJIEL PRDBA.TE CODE 

Sec. 24. Kindred of the be) f blood. Kindred of the 
half blood shall inherit the some share which they would 
have inherited if they had been of the whole blood. 

REVJSED IAWS OF HA.WA.II 

Sec. 31e-s. Kinrl-r•ed of half blood. The kindred of 
the half blood shall inherit equally with those of the 
whole blood in the some degree; provided, that where the 
inheritance ·crune to the intestate by descent, devise or 
gift, of some one of his ancestors, all those who are not 
of the blood of such ancestor, shall be excluded from 
such inheritance. 

HAWAII REPORTS 

fufinitions: "Ancestor" means any one from whom 
estate was immediately inherited by deceased, including 
son or wife of deceased, 9 Haw. 393; 20 Haw. 567. 

COMMENT: 
The MPC does not include the ancestral doctrine in the intestate succession scheme of MPC, sec. 22, and in the half blood 

rule of MPC, sec. 24. 

In Hawaii the ancestral estate doctrine is applied to inheritance by kindred of the half blood and to inheritance 

by next of kin other than surviving spouse, issue, parents or brothers and sisters and their children (see Hawaii comparison 

to MPC, sec. 22). 

The ancestral estate clause of the half blood statute has operated to completely exclude half blood relatives of an 

intestate so long as any remote relative of the ancestor exists, 13 Haw. 716; 15 Haw. 648. This result prompted the 

Code Connnittee to observe at p. 64: "This proviso for ancestral estate does not logically fit in with the half blood 

statute.• 
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IDDEL PRO&.TE CODE 

Sec. 25. Afterborn heirs; time of determining 
relationships. Descendants and other relatives of the 
intestate, begotten before his death but born thereafter, 
shall inherit as if they had been born in the lifetime of 
the intestate and had survived him. With this exception, 
the descent and distribution of intestate estates shall 
be determined by the relationships existing at the time 
of the death of the intestate. 

REVISED u.,,,s OF HJ\.WAII 

Sec. 318-9. Posthumous children. Posthumous children 
shall, in all cases, inherit the same as if they had been 
born during their father I s lifetime. 

COMdENT: 
While section 318-9, RLH 1955, limits taking to posthumous children, MPG, sec. 25, expands taking to posthumous collaterals 

who are in embryo at the time of the intestate 1s death. 
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M)!EL PROBATE CODE 

Sec. 26. Illeigit.iro9te children. For the purpose of 
inheritance to, through and from an illegitimate child, 
such child shall be treated the same. all if he were the 
lagiti.lll.'.l.te- child of his mother, so that he and his issue 
shall inherit from his m::ither and from his maternal 
kindred, both descendants and collaterals, in all degrees, 
and they may inherit from him. Such child shall also be 
treated the same as if he were a legitimate child of his 
mother for the purpose of detArmining homestead rights, 
the distribution of exempt property and the, making of 
family allowances. \olhen the parents of an illegitimate 
child shall marry subsequent to his birth, such child 
shall be deemed to have been made the legitimate child of 
both of the parent for purposes of intestate succession. 

REVISED LA.16 OF HAWAII 

Sec. 318--6. To iJJegt~ima~e child. Every illegitimate 
child shall be considered as an heir to his mother and 
shall inherit her estate, in whole or in part, as the case 
may be, in like manner as if he had been born in lawful 
wedlock. 

Hb.WI,.Il REPORTS 

Not heir of m::ither 's parents, 20 Haw. 722. 

REVISED LA.ID OF HAWA.II 

Sec. 318-7. From illegiti.!nate persons. If e.ny 
illegitimate person dies intestate, without leaving lawful 
issue, or a widow, his estate shall descend to his mother; 
but if he leaves a widow, she shall take one-half, and his 
rother the other half, and if his mother is not- living, 
but his widow is, then the widow shall take one-half, and 
the remaining half shall f!P· to his brothers and sisters 
in equal -parts, the children of any deceased brother or 
sister taking by right of representation. In default of 
surviving brothers or sisters, or their issue, such one­
half shall go to the brothers and sisters of his mother 
in equal shares, the issue of any such brother or sister 
who is deceased, taking by" right of representation. In 
default of any relatives as are in this section mention/ad, 
the half, and the whole in the event that he leaves no 
widow, shall go to his next of kin. No action at law or 
other process shall hereafter be commenced or prosecuted 
on behalf of the Territory to recover or hold any property 
which but for this section, might have been held to have 
escheated to the Territory, 
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Sec. 26, continued. RLl:I, continued. 

REVISED IA\£, OF HAWAII 

Sec. 57-24. Legitimation. 
(a) ill children born out of wedlock, irrespective of 

the marriage of either parent to another, become legitimate 
on the marriage of the parents with each other and are 
entitled to the same rights as those born in wedlock and 
shall take their father's name as a family name, and a 
Christian name suitable to their sex. 

COi11.fii:NT: 
At common law illegitimate persons inherit from spouses and descendants and they likewise inherit from him. 

The MPG and the RLH expand the above inheritance scheme relating to illegitimate persons as follows: 

M)IJEL PRO&.TE CODE REVISED IAW3 OF HAWAII 

Inheritance~ illegitimate 
persons. 

From mothers and maternal kindred, 
both descendants and collateral. 

From mothers. 

Inheritance from illegitimate 
persons. 

By mother and maternal kindred, 
both descendants and collateral. 

By mother, brother and sisters or 
their issue by representation, 
brothers and sisters of mother or 
their issue by representation, 
next of kin. 

Inheritance through illegitimate 
persons. 

1-bther and maternal kindred, both 
descendants and collateral. 

It is not clear whether the clause "his brothers and sisters" of sec. 31&-7, RIJ:I 1955, includes descendants of intestate's 

father. MPG, sec. 26, clearly excludes such kindred. 



IIDEI, PROB.ii.TE GODE 

Seo. 27. M.9pted children. For the purpose of in­
heritance to, through and from a legally adopted child, 
such child shall be treated the 11ama all if he were the 
natural child of his adopting parents, and ha shall cease 
to be treated as the child of his natural paronts for 
purposes of intestate aucoeasion. 

REVISED !ANS OF. HAWAII 

Sec • .331-16. Effect of adoptic>n. A legal.ly adopted 
ob.ild shall be c~ide_red 'I.a be a· natural child of the whole 
blood ot_ the adopting parent or parents under the· prorleions 
of chapter :ns, r~lttt1ng to the descent of property, -8.lld the 
former legal parent or _parents of an adopted child and any 
other' former legal :relatives· or next· of kin shall not be ·con­
sidered to be related to such child under such provision.,;; 
and for all other purposes an adopted child and his adopting 
parent or parents shall sustain towards each other the legal 
relationship of parents and child and shall have all the 
rights and be subject to all the duties of that relationship, 
the same as if the child ,iere the natural child of such adopt­
ing parent or parents, and all such duties and rights as 
between such child and its former legal parent or parents 
shall cease from the time oi' the adoption; provided, that if 
the child is adopted by a person lll!lrried to a legal parent of 
the child, the i"ull :reciprocal rights and duties which there­
tofore existed between auoh legal parant and the child, and 
the rights of inheri~ce as bat1113an the child and such legal 
parent and the legal relatives of such parent, shall continua, 
notwithstanding the &doption, subject only to tha rights 
acquired by and the duties imposed upon the adoptive parent by 
reason of the adoption. A child legally adopted under tm 
laws of any state or territol"y of the United States or u11d~-:.:­
the laws of any nation shall be accorded the same rights and 
benefits in all respects as a child adopted under the pro" 
visiO!lll of this chapter. 

OOili!ERr: . . 
Boca.nae lhwati 1e adoptio.u statute covers the subj<:!et me.ttc3r of MRJ, see. 27, the latter should be emitted from the proposed Hawaii 
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14IlE1 PROBATE .GODE 

Seo. 28, Persons related to intestate through two 
lines, A person who is related to the intestate through 
two lines of relationship, though under either one a.lone 
he might claim as next of kin, shall, nevertheless, be 
entitled to only one share which shall be the share based 
on. the relationship which would entitle him to the larger 
share. 

COMMENT: 
This MEC S£roticn is an application of the merger doctrine whereby rights of lesser dignity or importance cease to have an 

independent exiatence. 
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MlDEL PROBA.TE CODE 

Sec. 29. Advancements. 
(a) In genfillY,.. If a person dies intestate as to all 

his estate, property wh;l.ch be gave in his lifetime as an 
advancement to any person who, if the intestate had died at 
the time of making the advancement, would be entitled to 
inherit a part of h:l.s estate, shall be counted toward the 
advances 1s intestate share, and to the extent thst it does 
not exceed such intestate share shell be taken into account 
in computing the estate to be distributed. Every gratuitous 
inter vivos transfer is deemed to be an absolute gift and 
not an advancement unless shown to be an advancement. 

(b) Va.lua.tion. The advancement shall be considered 
as of its value at the time when the advancee came into 
possession or enjoyment or at the time of the death of the 
intestate, whichever first occurs. 

(c) Death of advancee before intestate. If the 
advancee dies before the intestate, leaving a lineal heir 
who takes from the intestate, the advancement shall be taken 
into account in the same manner as if it had been made 
directly to such heir. If such heir is entitled to a lesser 
share in the estate than the advances would have been 
entitled had he survived the intestate, then the heir shall 
only be charged with such proportion of the advancement as 
the amount he would have inherited, had there been no 
advancement, bears to the amount which the advances would 
have inherited, had there been no advancement. 

REVISED IA\.JS OF HAWAII 

Sec. 318-10. Advancements; effect of. If an advancement 
has been made by an intestate to any of" his ch:l.ldren by settle­
ment or portion of real or personal estate, or both, the value 
thereof shall be reclmned•.for the purposes of this section 
only, as part of the real and personal estate of the intee-

• tate, descendible to his heirs, and to be distributed to h:l.s 
next of" kin, according to law. 

If the advancement is equal or superior to the amount 
or share wh:l.ch the child would be entitled to receive, of 
the real and personal estate of the deceased, (LB above 
reckoned, then the child and his descerrdants shall be excluded 
from any share in the real and personal estate of the 
intestate. 

If the advancement is not equal to such share, the child 
and his descendants shsll be entitled to receive so much only 
of the })Elr.SOnal estate, and to :inherit so much only of" the 
real estate of the intestate, as shall be suf"ficient to make 
all the shares of the children, in the real and personal 
estate and advancement, equal as nearly as can be estimated. 

Sec. 318-11. Advancement; valuation of. The value of 
any real or personal estate so advanced, shall be . deemed to 
be that, if any, which was acknowledged by the mild by an 
instrument in writing; otherwise, the value shall be 
estimated according to the worth of the property when given. 

Sec. 318-12. What not, adygncemente. The maintaining 
or educating, or the giVing money to a child, without a 
view to a portion or settlement in life, shall not be deemed 
an advancement. 

COMMENT: 
MPC, sec. 29, expands the scope of the ad7ancemcnt rule to ad7]"..nc:ements to all heirs from the e_dvancements to any of his 

oh:ildren provision of sec. 318-10, RLH 1955. Further, the Coda Com;;uttee states at p. 66 that: 
11 
••• in accordance Hith 

secs. 3(j) and 22 hereof a surviving spouse is an beir and therefore can be !ill advances." 
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Sec. 29, COMNENT, continued. 

It is not clear whether paragraphs fa,io and three of sec. 318-10, RLH 1955, which charges "the child and his descendants" for

advancements, excludes descendants only i.f they take by representation or also vihen they take per capita. 

There are cases holding that advancements to children should be charged to grandchildren only when the latter take by repre­

sentation since in per ca.pita taking the theory is taking in one's own right and not in place of another. The Code Committee 

t.lkes a contrary view and by aubsectioc (c) charges grandchildren with advancements to their pa.rents when they take per capita. 

The Code Committee states at p. 67: 11 . . But there would seem to be DO sound reason why L; grandchilJV should oot be charged 

with the advancement here as well as in the case where he took by representation." 

As to determining the value of advancements, the general rule is stated by sec. 31&-ll, RIB 1955-if the value is stated 

in the writing accompanying the gift, then that value is controlling; but if not so stated, then the value at the time of the 

gift governs. However, it' posssssion by the advances is to be delayed, there are decisions holding that the advancement should 

then be valued as of the date the donee obtains possession and enjoyment, Likewise if the advancer retains a life estate and 

remains in possession, the value should be taken as of the time of his death. MFU, sec. 29(b), adopts this view. 

The Code Committee concluded at p. 67: ". . . An advancement is only to be recognized when the decedent dies intestate 

as to all his property.n 



MDEL PROOATE GODE 

Seo. 30~ AJjenage. In roak1ng title by descent, it 
shall be no bar to a person that he, or any person through 
whoro he traces his descent, is, or has been an alien. 

GOMMEN.r: 
At common law an alien could not pass or take realty by will or intestacy, whereas personalty could be so passed or taken. This 

rule ma,y be changed by statute or federal treaty. Thomas Atkinson, marober of the Gcxie Committee and a noted wills authority, states 

at P• 93 of his text titled Atkinson on Wills.: 

Rffowever, all state limitations upon traru:mission of property by or to aliens must fall when the Federal government has 
recognized broader inheritance provisions by treaties. The troatymaking power is superior to the rights of the variOU!l 
states to fix the property and inheritance rights of aliens by statute or court decision••••11 

Mro, sec. 30, removes the common lnw disability of aliens to pass or take realty. 
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MDEL PROBATE CODE 

Sea. 31. Dower ourtesy abolished. The estates of 
dower and curtesy are hereby abolished. 

,ma 

COMME:Nr: 
From MEC, sea. 31, p. 68: 

"Estates of curtesy and dower tend to clog land titles and make alienation more difficult. Moreover, at the present time, 
when so much of the wealth of a decedent is likefy to be in the form of bonds and shares, these estates do not make adequate 
provision for a surviving spouse. For this reason, this section, which is in accordance with modern statutory trends, 
abolishes dower and curtesy. • •• 

11The substitutes for dower and curtesy provided in the Model Code are sec. 22(a), the share o.t: the surviving spouse in 
case of intestacy, .and sec. 32, the spouse's share in case of election against the will. /lhile these shares are ordinarify 
much more liberal than dower in case of a solvent estate, they are both aubJect to the decedent's debts. 

"•.•It should be noted that accrued rights are excepted by sec. 2(b) hereof. Hence, to the extent that existing 
dower or curtesy interests are deemed accrued rights, they are excepted from the operation of this Code." 
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JD)EL PROBATE GCIDE 

'.WUNG A.GAD6T WILL 

Seo. 32, When surviving spouse m9.y eleot to take 
against, the will, When a married person dies testate as to 
any part of his estate, a right of election is given to the 
fl1]rViving husband or wife solely under the limitations and 
conditions hereinafter stated~ 

(a) Extent of election, The surviving spouse may 
eleot to receive the share in the estate that 
would have passed to him had the testator died 
intestate, until ths value of such share shall 
amount to JJ5,00Q/, and of the residue of the 
estate above the part . from whi,Q,h the full inte­
state share amoi.:nts to ,l$5,00QI, one-half the 
estate that would have passed to him had the 
testator died intestate, 

(b) Effect of election. When a smiving spouse eleots 
to take against the will, he shall be deemed to 
take by descent, as a modified share, such part of 
the·net estate as comes· to him under the pro­
visions of this· section, 

REVISED IAWS OF HAWAII 

Sec. 319-14. Election between· dower and will, If any 
provision is made for a widow in the will of her husband, 
she shall .•• make her election. , , to take under the 
will, or be endOlled of the estate as provided in section 
319-1, but she shall not be entitled to both, unless it 
plainly appears by the will to have been the intention of 
the testator that she should have such provision in addition 
to her dower, 

HAWAII REPORTS 

Election to take under will does not bar right of 
dower in lands aliened during coverture, 4 Haw. ll3, 115. 

REVISFD 11!.\VS OF llll.WAII 

Seo, 319-16. Gurtesy; election bst:,yeen gu......-tesy ag:! 
11111. , , • If any·provisions are ms.de for the widower 
in the will of his wife, he ahall be subject to the same 
requirements ·with respect to election between his ourtesy 
and the provisions of the will, or taking under both, as 
is a widow in similar circumstances under the provisions 
of sections 319-14 and 319-15. 

• • • 
GO~: 

The Gode Committee expla.i.na the operation of MPG, soc. 32(a), aa follows at pp. 69-72: 

II 
• • • 

• • • TIJn detel'mjnjng how much the surviving spouse is to receive under this section, reference must fir9t be made to section 22~ 
Two illustrations will show how this application is made. Suppose the net· estate is t12,ooo and the decedent is survived by a 
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Sec. 32, COMME:Nr, ccntinued. 

wife and one or more children. Under section 22(a) (I), if there were no will, the wife would receive one-half the net estate, 
or $6,000. In electing to take a~ainat the will she receives that amount up to $5,000, and half of the remainder of her intes­
tate share under secticn 22(a) (I)~ This remainder would be $1,000 (the difference between ~5,000 and $6,000), half of which 
would amount to $500. Therefore, the total share which she may elect to take against the will is ~5,500. Or BUPl)OSe the 
decedent's net estate is of the value of $8,000, and he is survived by a widow and a brother. Under section 22(aJ (2) the widow 
would receive as an intestate share the first $5,000 of the estate and half the residue, or ~1,500, a total of $6,500. Under 
section 32, in electing to take against the will she receives the first ~5,000 of the amount she otherwise would take as an 
intestate share, and half of the remainder of such amount. Half of this remainder is ~?50, making her total share upon election 
against the will $5,750.

"· 
nm 

.. 
view of the fact that there is no single accepted theory on which statutory provisions for the election of a surviving 

spouse are based and that a satisfactory statute could be drawn based on entirely different theories from those involved in the 
above section, it seems desirable to pres8;0t, as an alternative, the following provisions, which can be substituted for section 
32 hereof: 

nsec. 32. When surviving spouse may elect to take against the will. When a married person dies testate a& to any part of 
his estate, a right of election is given to the surviving husband or wife solely under the limitations and conditions herein­
after stated. 

l(a) Net estate not over /$20,0007. If the value of the net estate does not exceed /j20,oo,j} and the value of all 
legacies and devises given absolutely to the surviving spouse plus the value of any portion of the net estate undis­
posed of by the will which passes to the surviving spouse as an intestate share is less than half the value of the 
net estate, then the surviving spouse may elect to receive that amount which, when added to the value of such items, 
will equal one-half the value of the net estate. In so electing, the surviving spouse is deemed to renounce any
legacies and devises not_given absolutely.

1(b) Net estate over /i20,oooj. If the value of the net estate exceeds /j20,oo,j}, the surviving spouse may act under the 
provisions of one or the other, but not both, of the following subdivisions: 

1 (1) Election to recei e one-ha with life income fr ma trust credited at value o rinci al. If the value 
of the net estate exceeds $20,000. and if the total value of the legacies and devises given to the sur­
viving spouse, when valued in the mariner hereinafter stated, plus the portion of the net estate undis­
posed of by the will which passes to the surviving spouse as an intestate share, is less than half the 
value of the net estate, then the surviving spouse may elect to receive, in addition to all legacies and 
devises given to him by the will and the intestate share in any portion of the net estate undisposed of 
by the will,. the difference between the value of such items and the value of half the net estate. When, 
by the terms of the will, property of the mt estate is left in trust with the income to be paid to the 
surviving spouse for life, the value of such gift, for purposes of determining the amount the surviving 
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Soc. 32, C0WENT, continued. 

apouse ia entitled to receive-under the will, shall be the value of the principal frcm which suoh incane 
is to be paid. All other legacies and devises given to the surviving spouse from the net estate shall be 
.valued at the actual ue o the interests given to the surviving spouse. -. 

'(2) ect t v 0 in aJl'.3 ebsol • If the value of the net estate exoeeds 1120 oooJ the 
surviving spouse ~ nevertheless treat the net estate as if .it were of the value of not over L$2o,OOQ]
am make an election in accordance with the provisiOllS of subdivision (a) hereof, provided, however, that 
the total value of all it§,ms which the su..--viving spouse may receive from the net estate when this election 
is made shall be Liio,OOQ/ and 110 more. 

Ef!eot of election. When a surviving spouse elects to take against the will, he shall be deemed to take by descent, 
as a DIOdified share, such part of the net estate as does not come to him by the terms of the will. 1 

nThe alternative provisions just stated proceed on the theory that, except in larger estates, a surviving spouse should receive 
one-half of the estate of a dece•e"'Ci spouse. However, they alsc, follo:v a modern trend to limit the surviving spouse to a life interest 
in a trust of half of the estate which the surviving spouse may elect to receive. It ia believed that in the case of a smaller estate 
one spouse probably contributed about as much to its acou:nulation as the other. Moreover, such a share ia in recognition of the strong 
moral obligation to provide support for a surviving wife. However, it is likely that larger estates were aOG)Jlired by the testator from 
soma ancestor; am it is deemed fair to permit him to pass them on pretty much as he wishes after he has made adequate provision for 
tbs 11184ntenance· of the surviving spouse. The plan of limiting the spouse to life interests in the case of larger estates follows 
legislation in New York and Massachusetts. See 11as.a.·Ann. laws (19.32) c~ 191, sec. 15, and M. Y. Dec. Est. 1-, ·sec. 18. 

nThe general scheme of this proposed substitution is as follows: If the value of the net estate does not exceed $20,000, the 
surviving spouse ia entitled to take absolutely one-half the net estate. This amount ia first satisfied by crediting to the surviving 
spouse any part of the net estate which is undiaposed of by the will and which comas to him or her by intestate succession. The sur­
viving spouse is also credited with all legacies and devises given absolutely. These are regarded as being received under the will. 
If this does not make up one-half, the surviving spouse can elect to take against the will a sufficient additional amount to equal 
one-half. In ao doing the surviving spouae renounces all legacies and devises not given absolutely, such as leases, legal life 
estates, determinable fees, am future interests. If the value of the net estate exceeds $20,000, the surviving spouse may elect 
ageinst the will in either of t110 ways. He may elect to take ~10,000 absolutely in the same manner as if the estate were valued at 
'20,000. In that case, he receives no more, regardless of hon large the estate is. The other election against the will gives the sur•, 
viving spouse one-half of the net estate; but he 1111.Ult take all interests given under the will even though they are not absolute 
interests. Furthermore, if the will gives the surviving spouae a beneficial interest for life in a trust, that gift is credited to the 
share of the surviving spouae at the value of the principal from which the life income is payable, and not at the value of the life 
:~te. Thus, it is p;:iseible for a tes'~;:.tcr in Ill! ostate in excess of $20,000 in value, however large it may be, to set up a trust 

th half hie estate, giving his t1ife only the income fer life from that half. The wife II!llBt then either accept the beneficial in.t·:ir­
es under the trust or be limited to taking $10,000 absolutely. 
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Sec. 32, GOMMENT, continued. 

"It should be observed that, although the proposed substitution is quite liberal in permitting a surviving spouse to demand 
a large share in the estate, it goes much farther than most statutes in compelling a surviving spouse to take what is given 
under the will, Thus, the tendency to upset a testamentary scheme by an .election is minimized as far as is consistent with an 
adequate provision for the surviving spouse. 

"By way of comparison, it may be noted that section 32 represents an older but simpler solution of the problem, The pro­
posed substitution is more complicated but goes much farther in leaving a testator's will intact. In both sections, the amounts 
stated are necessarily somewhat arbitrary and may be varied to suit local needs. 11 

•••• 

Subsection (b) of MPG, sec, 32, was inserted by the Gode Committee "to eliminate a prolific source of litigation," MPG, P• 69. 

For in Hawaii curtesy and dower interests are not estates by descent. In 10 Haw. 6f!:1, the Hawaii supreme court held that surviving 

spouses take by descent only when no children survive and that dower and curtesy rights are not estates by descent, Thus when one 

elects in Hawaii to take against the will and to take his dower or curtesy share, the taking is not by descent, The Gode eliminates 

dower by MPG, sec, 31, and by MPG, sec. 32(b), provides that the election to take against the will results in taking by descent. 



MDEL .FRCBATE CCDE 

Sec. 33. Gifts in fraud of marital rights. 
• (a) Election to treat as devise. Any gift made by 

a person·,. whether dying testate or intestate, in fraud of 
the marital rights of his surviving spouse to share in 
his estate, shall, at the election of the surviving spouse, 
be treated as a testamentary disposition and may be re­
COV6red from·the donee and persons taldng from him without 
adequate consideration and applied to the payment of the 
spouse I s share, as in case of his election to take against 
ths will, 

(b) When gift deemed fraudulent, Any gift made by a 
married person within two years of the time of his death 
is deemed to be in fraud of the marital rights of his sur­
viving spouse, unless shown to the contrary, 

COMMENT1 
Ml?G, sec. 33, provides that decedents cannot do by inter vivas transfers what they cannot do by will - cut off surviving 

BpOUBes, :Protecting spouses against such gratuitoUB inter vivas transfers has been accomplished •in many jurisdictions by court 

decisions; however, the basis and extent of this protectioo is not cleai:-, Atkinson stat..s at pp. 116-7 of bis text 

titled l\.tkinson on Wills: 

nThere are several conceivable solutions for this mooted problem. On the one hand any transfer by a married person 
might be subject to his spouse 1s forced share interest, except transfers that are made for fair consideration, This position 
might interfere with the practice of public and private charity. It would be unthinkable to extend the full dower principle 
to personal property. At the other extreme it would be possible to take the position that any inter vivos transfer should be 
effective so as to deprive the spouse and that restrictions should be solely upon testamentary disposition. In the majority 
of cases self interest of the owner spoUBe will probably be sufficient protection for the surviving spouse, but death-bed 
diapositions, revocable transfers, and various types of connivance occur often enough to present a real problem, , • • It 
has been suggested that tho provisions of the Federal Estate Tax Law, wherein certain interests held by the decedent in his 
lil'etime but which do not pass from him by succession are deemed part of his gross estate for tax purposes, provide an 
analogy for the solution of the present problem. Thus, it could be provided by statute that the surviving spouse should be 
entitled to his share in all property in which the deceased spouse once held an absolute interest but had transferred so as 
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Sec. 33, COMMENT, continued. 

to retain a power of revocation, a joint interest, or even an ordinary life estate. More complete protection would result if to 
these categories were added all transfers mas.a to defeat the spouse, though some persona would object to this upon the grounds 
stated above for difficulty of determinatiOllf. The solution of this important problem deserves, and ultimately 11D.1St receive, 
more attention than has been given to it in the pa.st." 

w:o, sec. 33, is an attempt to solve the aforementioned problem; however, it does not define "gifts. in fraud of marital rights.a 

The Committee rationalizes the omission as follows at p. 73: 

"This section makes no attempt to define the expression 1in fraud of marital rights. 1 It is believed that only by judicial 
decision can that be done. Among the situations which courts would have to classify in this connection is that where a married 
person sets up an inter vivas trust reserving to himself a life estate and a power to revoke the trust. It has sometimes been 
held that such a transfer could be set aside at the instance of the surviving spouse, particularly where it deprived the settler 
of most of his estate. It is sometimes said that the transfer is set aside because it is illusory••.• But it is believed to 
be more satisfactory to say that it is fraudulent as to the share of the surviving spouse. A similar problem arises where a 
married person sets up a so-called savings bank trust. It is believed that no statute could adequately indicate all cases which 
might properly be regarded as aatually or constructively fraudulent as to the share of the surviving spouse. 

"Subsection (b) lays down an aid in determining whether a gift is fraudulent where the proof is slight. Under this section 
it is possible to show: that a. gift made within two years of the death of a married person is not fraudulent, but the burden of 
proof is upon the person asserting the absence of fraud." 

-58-

I 



M:DEL PROBATE CCDE 

Sea. Notiae of right to eleat. It shall be the 
duty of the alerk of the aourt, within one month after 
the will of a married person is admitted to probate, to 
mail a written notice, directed to the testator's sur­
viving spouse at his last known residence address, inform­
ing him of the date before which a written election must 
be filed by or on behalf of such surviving spouse in order 
to take against the will. 

34. 

Sea. 35. Tilllf' limitation for fi]jng election. The 
election by a surviving spouse to take the share herein­
before provided may be made at any tima within one month 
after the expiration of the time limited for the filing of 
alaimaJ provided that if, at the expiration of such period 
fo.,. tDBldng the election, litigation is pending to tast the 
validity or to determine the effect or construction of tha 
will, or to determine the existence of issue surviving the 
deceased, or to determine any other matter of law or fact 
11hiah would affect the amount of the share to be received 
by the surviving spouse, the right of such surviving 
spouse to make an election shall not be barred until the 
expiration of one month after the final determination of 
the litigation. 

·. Sec. 36. Form of eleation; f1 Jing- The election to 
. take the share hereinbefore provided shall be in writing, 
signed and acknowledged by the surviving spouse _or. by the 
guardian of his estate and shall be filed in the office 
of the alerk of. the aourt... It maybe :J,n the follow:ing . 

-continued-

REVISED JAWS OF 'HAWA':U 

Sec. 319-15 .. Effect of.failure to elect. If the widow 
faiia to make her elect:!,on.within.the time hereinabove apeci­
fied, the executor of the.will shall :imniediat~ly appfy to the 
probate court for an. prqer citing the widow ta appear and make 
her election within a time fixed. by the court. · If the' widow,. 
having been so cited, fails to make her election in writing 
filed in the court within ths time fixed by the court, or if, 
whether she has been so cited or not, she fails.to.make' her 
election in writing filed iu the court before the adro1n1atra,~ 
tion of the estate has been closed and the executor discharged, 
she shall be conclusively presumed to have reserved her dower. 

Sec. 319-14. Election between dower ar..d will•••• she 
shall, within six months after probate of tho will, make her 
election, in writing filed in the probate court having juris­
diction of her deceased husband's estate to take under the 
will, or be endowed of the estate •• o, 

Sec. 319-16. Curteay; election between curtesy and wiU,a 
... If any provisions are made for the widower in the wlll 
of his wife, he shall be subject to the same requirements 
with respect to election between his curtesy and the pro­
visions of the will, . • . as ia a widow in similar oircuro­
staricea under the.provisions of sections 319-14 and 319-15, 
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Secs. 34-36, MR:, continued. 

I, A.. B., surviving wife f.or husbe.ndJ of G. D. , late of 
the county of ______ e.nd state of --,......,,--....,,....,..,- do 
hereby elect to take my legal share in the estate of the 
said C. D., e.nd I do hereby renounce all provisions in the 
will of the said C. D. inconsistent herewith. 

Signejl, -, 
L,fcknowledgmenV L,signatura,, 

GOMMENI': 
As to the form of election provided for by MPG, sec. 36, the Code Committee states at p. 74: 

"If the alternative form proposed in the comment to section 32 is used, the following sentence should be added to the 
form of election, immediately before the signature: 

1If it is determined that the net estate exceeds /j20,oog] in value, I elect to take against the will under the terms 
of section 32(b) (I) £or section 32(b) (2J7.11t 



M:OEL PROBATE CODE 

Seo. 37. Right of election perfaoel to surviving 
spouse. The right of election of the surviving spouse is 
personal ta him, It is not transferable and cannot be 
exercised subsequent to his death; but if the surviving 
spouse is inoompetent, the oourt may order the guardian 
of his estate to elect for him. 

OOMMEN.r: 
A;!;ld..neon on W;l]Js, p. 120: 

ttin general the right to elect is personal to the surviving spouse, However, if he is a minor or is mentally inoompg­
tent, an election may be made by the oourt having jurisdiction over bis estate in acoardance with the best interests of the 
au:rvivor, The election cannot be made by his guardian, unless legislation so provides. If the surviving spouse dies with­
out making an election the right to elect ia gone and cannot ba exercised by his peraoDA1.r-epri:.sentativs. • • 0 n
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M'.llEL PROOA.TE GCDE 

Sea, 38, Election not subject to change. An 
election by or on behalf of a surviving spouse to take the 
share provided in section 32 hereof once made shall be 
binding and shall not be subject to change except for suah 
causes as would justify an equitable decree for the re­
scission of a deed, 
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!,[DEL PR~ CCHJE 

Sao. 39. Waiver of a right to elect. The right of 
election of a surviving spOUBe hereinbefore given may be 
waived before or after marriage by a written contract, 
agreement or waiver signed by the party waiving the right 
of election, after full disclosure of the nature and 
extent of such right, provided the thing or the promise 
given to such waiving party is a fair consideration under 
all the circumstances. This written contract, agi:-eement 
or waiver may be filed in the same manner as hereinbefore 
provided for the filing of an election. 

l10f1FNT: 
, •• 01ii'0.1 sec. 39, states the common law rule as to waiver of the right to elect. against. the will, 'The Code Clommittee explad.ns 

at P~ 75: 

0.. It iB clear that at common law the right of. a surviving spOUBe· to take an intestate :;ihare against the will may be waived 
UDder certain circumstances. But the rules applied to determine the validity of the waiver are unique and involve something 
~te distinct f:rom the requirements for the. execut_ion of a simple contract. This· section is dl;lsigned to express the common-

I L:Le:w .dlictrine. n • 
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MllEL PROBATE GCDE 

Sec. 40. Election by surviving spouse to take under 
J!iJJ• When a surviving spouse makes no election to take 
against the will, he shall receive the benefit of all pro­
visions in his favor in the will, ii' any, and shall share 
as heir, in accordance with the provisions of sections 22 
and 23 hereof, in any estate undisposed of by the will. 
By taking under the will or consenting thereto, he shall 
not thereby waive the rights of homestead, to exempt 
property or to a family allowance, unless it clearly 
appears from the will that the provision therein made for 
him was intended to be in lieu of such rights. 

COMMENT: 
Tho Gode Committee states at P• 76 that: 

"'l'he first sentence of this section is in accord with the general rule that mere expressions in a will of intent to disin­
herit an heir 

.
do not exclude him from the inheritance; there must be an effective devise of the entire estate to someone 

else. . . 11 

On the surviving spouse's share in intestate property in partial intestacy situations, Atkinson observed that there are a number 

of unfair case decisions. On pp. 122-3, Atkinson on Wills, he stated: 

"• • • Curious results have been reached in case of election where part of the decedent's property does not pass under the 
will. There is little express legislation as to the spouse's share in the intestate property in this event thoughastatutes 
under which a testamentary provision is deemed in lieu of dower have been thought to have a bearing upon the matter and of 
course the provisions of particular wills may be of vital consideration. Some cases take the position that the spouse who 
elects to take under the will is not permitted to share in the intestate property, while if he elects to defeat the will he 
gets his full intestate share of the intestate property. B.oth of these positions are unjust and the situation should be juat 
reversed. Holding that the spouse who supports the will is deprived of his intestate share is often based upon a too literal 
interpretation of the election statutes and is directly in the face of the statutes of descent and distribution which cover all 
cases of intestacy - partial as well as entire. If the spouse elects to take against the will he should take only his dower 
or forced share of the intestate property because that is the interest which the law gives him if he elects to take against the 
will." 

l't!PG, sec. 40, states the law to be as Atkinson suggests above. 



MDEL PRCB3ATE COOE 

• Sea. 41- Pretermitted children. 
(a) Qbi),jrRn born or adopted after will made. When 

a. testator fails to provide in his .will for any of his 
ohildren born or adopted after tbe making of his last will, 
such child, whether born before or after the testator's 
deatb, shall reneive a share in tbe estate of tbe testator 
equal in value to t.bat which he would have received if the 
testator had died in,t,estate, unless it appears i'r.Qm the 
will that such omission was intentional, or unless wben the 
will :was e;xecuted the.. testator had one or more children 
known to him to be living and devised substantially all his 
estate to his surviving spouse. 

(b) Chlldren believed to be dead when will made. If, 
at the time of the making of his will, the testator be­
lieves any of his children to be dead, and fails to provide 
for such child in his will, the child shall receive a share 
in the estate of the testator equal in value to that which 
he would have received if the testator had died intestate, 
unless it appears from the will or from other evidence that 
the testator would not have devised anything to such child 
had be known that the child was alive. 

REVISED IAWS OF HAWAII 

Sec. 322-10. By marriage and birth or by adoption of 
child. If, after the making of a will, the testator marries 
and has a child born to him or marries and legally adopts a 
child, and no provision is made in the will for such con­
tingency, such marriage.and birth, or such marrjage anl. 
adoption, shall.operate as a revocation of the.will. 

COl&IE:NT: 
Sea. 322-10, RLH 1955, codifies the common la\V revocation by operation of law rule of which Atkinson states at p. 428 of 

Atkinaon on Wills: 

"This doctrine has been said to rest upon a presumed change of testamentary intent, but a more tenable ground is that 
there is such a radical change in the testator's situation that the law should regard the will as revoked regardless of the 
wishes of the individual testator. Accordingly, his intention is immaterial and parol evidence is inadmissible to show 
that testator did not intend that his will should be revoked by his marriage followed by birth of issue. 11 

14D, sec. 41, rests upon presumed changes of testamentary intsnt, thus the will is not revoked but the omitted child ta~es 

an intestate share. The Committee states at pp. 76-7: 
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Sea. 41, MFG, COMMENT, continued. 

"Most pretermitted heir statutes are designed, not to force a moral obligation upon a pa.rent, but to carry out a testator's
probable intent. If this is their purpose, then subsection (b) should be limited to the one fa.at situation therein stated, for 
it is very unlikely that a testator would, by accident or mistake, omit to provide for a living child in his will, except in the
case covered by that subsection. In subsection (b), since extrinsic evidence is necessary to show that the testator believed 
his child to be dead, it is only reasonable to allow extrinsic evidence as to his intent to exclude the child. In subsection 
(a), however, e.n intent to exclude the child will rarely exist; if it is to be proved, it must be shown from the will. 

"The last clause in subsection {a) is designed to apply to the following situation. Suppose A has a small estate am feels
that he should devise substantially all of it to his wife, He, therefore, so states in his will giving his two children, Band 
G, one dollar each, and the residue to his wife. Before his death a third child, D, is born. If it were not for the last 
clause in subsection (a), D would take as a pretermitted heir, but B and G would not. To avoid this obviously unfair result, 
the last clause was inserted; •• •• 

"It should be noted that subsection (a) covers only cases where the last will is me.de before the child is born or adopted. 
Thus, if a testator makes a will and afterward has children born or adopted and still later executes a second will or a codicil 
to his will, the facts do not come within subsection (a), 

11 This section makes no provision for omitted grandchildren or more remote issue. See section 3(a)." 
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l-i)DEL PROB!TE CODE 

HOMESTEAD, EXEMPT PROPERTY AND FAMILY ALLOWANCE 

Sec. 42. Homestead. At any time after the return of 
the inventory the court, of its own motion or upon applica-
tion, 

 
shall set apart the homestead to the persons entitled 

thereto. The homestead so set apart shall not be subject 
to administration and shall be exempt from all claims 
against the estate excepting any lien thereon at the time 
of the decedent's death. The title to the land set apart 
for the homestead property shall pass, subject to the right 
of homestead, the same as other property of the decedent 
and shall be included in the decree of final distribution. 

l
i 

Sec. 43. Distribution of eEempt property. The sur­
viving spouse or minor children of a decedent shall be 
entitled absolutely to such personal property of the 
estate as may be exempt from execution or forced sale under 
the constitution and laws of this state or such other 
personal property as sha.ll, be selected, of the total 
appraised value of 'Jj20~, whichever is greater, any por­
tion or all of which may be taken in money. Such property 
Bha1l belong to the surviving spouse, if any, otherwise to 
the minor children in equal shares. The selection shall 
be made by the surviving spouse, if living; otherwise by 
the guardian of the estate of each minor child for such 
child, or by the court. .il.t any time after the return of 
the inventory the court, of its own motion or upon 
application, shall set apart the exempt property to ths 
persona entitled thereto. Such property shall not be 
BUbject to administration and shall be exempt from all 
claims against the estate except any lien thereon at the 
time of the decedent's death. 

Sec. 44. ¥amily all<owance. In addition to the 
right to homestead and exempt property the surviving 
spouse end minor children of a decedont shall be 
entitled to a reasonable allowance in money ,: ec"; o.2 the 

REVISED lA\,lS OF HAWAII 

Sec. 317-21. Allowance for frunily, dependents. Pending 
the administration of the estate of a deceased person, 
provision may be made for the maintenance and support of the 
family of the deceased person as follows: 

(a) When a person dies, leaving a widow or widower or 
other members of his or her family living in his or her 
home, who were being maintained and supported by the dece­
dent at the time of his or her death, such person or persons 
shall be entitled to have possession of the home and of all 
the wearing apparel and other personal effects and household 
furniture and effects of the decedent, until such time as 
the executor or administrator in his discretion terminates 
such possession. 

(b) The court or judge shall make such reasonable 
allow.nee out of the estate as is necessary, for the 
persons enumerated in subsection (a) of this section, and 
for other members of the decedent : s family, maintained 
and supported by Wm or her, according to their circum­
stances and the relationship which they bear to the 
decedent, during the progress of the administration of the 
estate, which allowance, in case of an insolvent estate, 
shall not be longer than one year after granting letters 
testamentary or of administration. 

(c) Any allowance made by the court or judge in 
accordance with the provisions of this section shall be 
paid in preference to all other charges, except funeral 
charges and expenses of administration, and any such 
allowance whenever made, may, in the discretion of the 
court or judge, talce effect from the death of the decedent. 
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Seo, 44, MFC, oontinued, 

estate for their maintenance during the period of administra­
tion acoording to their previous standard or living, wioh 
allowance lllUSt not continue for longer than one year in the 
oase or an insolvent estate. Suoh allowance may be made upon 
petition at any time after the filing of the inventory, but a 
temporary allowance may be made prior thereto in osse of great 
need. The allowance so ordered may be made payable in one 
payment or in periodic installments, and. sbsll be payable to 
the surviving spouse, if living, for the use of such surviving 
spouse and. the minor children; otherwise to the guardians or 
other persons having the care and oustody of iwy- minor children; 
but ill case any minor ohild sbs1l not be living with the sur­
viving spouse, the court may make such division of the allowance 
for maintenance as it deems just and equitable. 

COMMENT: 
Hawaii ooes oot exempt the home from creditors' claims and. entitles a person Is surviving spouse and family only to possession 

of the home until the personal representative terminates such use. 

Thus before Hawaii enacts MFG, sec. 42, it will be necessary for the legislature to enact a homestead exemption statute. The 

Code Committee states thereto at p, 79: "But such a task is obviously far beyond that undertaken in this Code, 11 This wuld necessi

tate the legislature 111 (1) defining homestead - is it to be a fee interest or only a J;Osseseory estate? - and (2) placing a maximu:11

value limitation to the homestead exemption. Mro, sec. 42, does oot define homestead nor state the operational limitations of this 

exemption. 

Bava.ii does have, however, a statute exempting certa.in specified personal property from creditors' claims, It is sec. 2.33-65, 

RI.a: 1955, but Hawaii's probate statutes do not give surviVing spouses and minor children legal title to such property; decedents' 

families would be entitled to use only at, the personal representatives' discretion, Further, the personalt,y subject to families• 

use upon the O'Wllers I death are only •wearing apparel and other personal e:ITeots and household furniture and effects." Sec. 233-65, 

­

1, 
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Seo. 44, COMHtNT, continued. 

RLH 1955 •s specific list of personal property exempt from creditors I claims includes among others .•tw oxen" and "one half of the 

wages. due every laborer". The Code would exempt the ;list in sec. 233-65. 

The Code Committee states thereto at p. 80: 

u••• Many of these exemption statutes are n0w archaic and in view of the tendency to permit a selection of other 
property or money in lieu of the property so exempt, such a provision is incorporated here. It permits the greatest degree 
of flexibility in accordance with the needs and desires of the individual members of the family. It also p0rmits the 
selection of articles of sentimental family value and of =automobile for family use." 

MPC, sec. 44, providing for a family allowance applies under the MrC only to "the surviving spouse and minor children of 

deceased" whereas sec. 317-2l(b), RLH 1955, applies to the surviving spJuse, "other members of [a.aceased •i} family living in 

his or her home, 1,1ho were being maintained and supported by the decedent" and "other members of the decedent I s family maintained 

and supported by him or her. 11 

On the payment priorities of the interests protected by MPG, secs. 42 through 44, the Code Committee states at p. 81: 

11 ••• See sec. 142, providing that administration and funeral expenses havE'l priority over the family allowances; 
but the homestead and exempt property are not liable for these expenses, and do not constitute assets for any purpose 
8XCE?_pt to benefit the family. 11 



MDEL PROBATE GODE 

EXECUTION AND REVOCATION OF WILIS 

Sec. 45. Who may make. Any person of sound mind 
eighteen years of age or older may make a will. 

REVISED IAWS OF H!l'lAII 

Seo. 322-J.. Age: sound mind. Every person of the age 
of twenty years and of sound mind may dispose of his estate 
both real and personal by will. 
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. IQlEL PROBATE, CODE 

Soc. J+b9 Who may witoesa. . . 
. •(a) ·Any person competent to b·e a witness generally in

this state may act as attesting witness to a will. 
0 
,.{b} No will is invalidated beosuae attested by an in­

terested witness; but.any interested witness shall, unless 
the will is also attested by two d~sinterested witnesses, 
forfeit so much of the provisions therein made for him as 
in the aggregate exceeds in value, as of the date of the 
testator's death, what he would have received had the testa
tor died intestate. 

(c) No attesting witness is interested unless. the wil
gives to him some persone.l and beneficial lnterest. 

 

­

l 

REVISED Ui.WS OF ffilJV1IT 

Seo. 322-5. Gi.fts to witnes~. All. baqeficial devises, 
legacies arrl gifts whatever, made or giV8!1 in any will to a 
subscribing witness thereto, shall be void, unless there are 
two other competent subscribing witnesses to the same; but e. 
mere charge on.the estate of the testator ·for the pe.Y!Jlent of 
debts, shall not prevent his creditors.from being competent 
witnesses to his will. 

Sec-. 322-6. To heirs who are witnesses. If any wit•­
ness, to whom any beneficial devise, legacy or gift, is made 
or given, would have bean entitled to any share of the 
estate or the testator, in· case the will had not been esi;ab•• 
lished, then so much of the share as would have descended or 
been distributed to the uitness, as will not oxcaed the da­
vise ..or bequest Jllade to him in the will, shall be saved to 
him, and he may recover the same of the devisees or legateeo 
named in the will; in proportion to cJld out of all tb.e pa:,~ts 
devised or bequeathed to them. 

Hal'U.II REPORTS 

Ji.n interested attesting witness is qualified to pr0t1e 
execution of a will, though his legacy thereunder is void, 
26 Haw. 186, 195. 
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MDEL l'ROBATE COOE 

Sec. 47. Execution. The execution of a will, other 
than a holographic or nuncupative will, must be by the 
signature of the testator and of at least two witnesses 
as follows: 

(a) Testator. The testator sll8.ll signifyto the 
attesting witnesses that the inatrl.llnent is his 
will and either 
(1) Himself sign, or 
(2) l!.ckno11ledge his signattu·e already made, or 
(3) At his direction and in his presence have 

someone else sign hi.a nrune for him, and 
(4) L1 ,my or the above cases the act must be 

do~e iu the presence of two or more attest­
ing witnesses. 

(b) Witnesses. The attesting witnesses must sign
(1/ Iu the presence of the testator, and 
(2) L~ the presence of each other. 

fil.'V ISED IA:/S OF HAVl.i,.ll 

Sec. 322-3. Writing; signature: ,t;itnes,s. Uo will 
shall be valid, unless it is in writing and signed by the
testator, or by some person in his presence !lJld by his 
express direction, arid attested by two or more competent 
witnesses subscribing their names to the will, in Llle 
presence of the te.itAtor. 
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Ml)EL .PROBATE CCDE 

Seo., 48, Holographio will. No witness to a holographio 
1!ill is necessary, but the signature and all its material 
provisions.must be in the handwriting of the testator and his 
handwriting. must be proved by two witnesses •. 

HAllll REPORTS 

Will with no witnesses r.ei\lsed..probate, l Haw. 297; but 
holographic will .valid by laws of. place of testator's domi­
cile at time of death, admitted to ancillary probate, 
10 Haw. 80, 34, Haw:. 559, · • 
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11:l!TiL PROBil.TE GODE 

Sec. 49. NuncupatiVA ml J. 
(a) A nuncupative will may be made only by a person 

in imminent peril of death, whether from illness or 
otherwise, shall be valid only if the testator died as a 
result of the impending peril, and must be 

(1) Declar0d to be his will by the testator 
before two disinterested witnesses; 

(2) Reduced to writing by or under the 
direction of one of the witnesses within 
thirty days after such declaration; and 

(3) Submitted for probate within six months 
after the death of the testator. 

{b) The nuncupative will may dispose of personal 
property only ll,lld "tll, an aggregate value not exceeding 
one thousand L~lOOQ/ dollars, except that in the case 
of persons in active military, air or naval service in 
t;jJ:ne of_ i,;ar the aggregate amount may be ten thousand 
L$10 ,OOQJ dollars. 

(c) ./J. nuncupative will neither revokes nor chE.nges 
an existing written will. 

H!,.WJ,II REPORTS 

Verbal or nuncupative wills, since in accordance with 
custom of early days, held to be valid to convey both 
realty and personalty, 2 Haw. 82. Prior to the enactment 
of the organic laws of 1846, a: verbal will might be made, 
4 Haw. 571, 576. 
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MDEL PRCBA'.I!E- CCDE 

Seo. 50. Foreign execution..· A will ep1:eou...,ted outside 
this state in a manner prescribed by this LCod~, or a 
writ1;en·will executed outside this state 1n a manner pre­
scribed by the law of the place of its execution or by the 
law of the testator's dOIRioile at the time of its exeou­
tioo, ·shall have the same foroe and effeot in this state 
as:if·exeouted in thi.l!, state in oomplianoe with the pro­
visiona of this /_cod~. 

REVISED IAWS OF HA.WAIT 

Seo. 3a2-7.•• F-0re1gn executed wills~ A last will and 
testament, executed without this Territory.in the mode 
prescribed by law, either of the place where executed or of 
the testator's. domicile,, shall be deemed to be.legally exe­
cuted, notwithstanding :the provisions of sections 322-3 to 
322-6, and shall be of the ·same force and effect as if exe­
cuted in the ·mode:prescribed by the laws of this Territory, 
provided, the last will and testament is in writing and 
subscribed by the testator. • 

~:' 
•Seo. 322-.7, RLH 1955, refers merely to ".the testator's domicile" without spec1ffi.n15 whether it is to be domicile at th~ time, of 

·.. 
execution or of death, MPG,. sec. 50, specifies it to be at the time of execution. Tbe Hawaii statute in question was ena~tea: in' 

\;1.929 and it was based Oil the Unii'OI'Ul Willi Act, Foreign Executed. That Act was declared obsolete- in 1940 by the ·Ccinference' o:C • 
'!$:. • 

OP811J11sai~ners Oil Uillorm ·state laws; and in 1942 the Model Execution of Wills Act was promulgated,· sec. 7 of which is MPG, aec. 50. 

The Code Committee states at p. 81: 

11SectioilS 45 to 50 inclusive are sectiollS 2 to 7 inclusive of ths Model Execution of r/ills Act. 11 
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MDEL FR.OBA.TE ClllE 

Sec. 51. Revocation by written will or by act on 
document. A will, or any part thereof, can be revoked 

(a) By a written will; or 
(b) By being burnt, torn, canceled, obliterated or 

destroyed, with the intent and for the purpose 
of revoking the same, by the testator himself or 
by another person in his presence and by his 
direction. If such act is done by any person 
other than the testator, the direction of the 
testator and the facts of such injury or de­
struction must be proved by two witnesses. 

Sec, 52. Revocation of nuncupative will. A nuncupa­
tive will or any part thereof can be revoked by another 
nuncupative will. 

Sec. 53. Change in circumstances; divorce. If after 
making a will the testator is divorced, all provisions in 
the will in favor of the testator1s spouse so divorced are 
thereby revoked. With this exception, no written will, 
nor any part thereof, can be revoked by any change in the 
circwnstances or condition of the testator. 

Seo. 54. Specific provisions for revocation exclusive. 
No will, nor any part thereof, can be revoked except a.a 
specifically provided in sections 51 to 53 hereof. 

REVISED :U..WS OF l!A.\'lA.II 

-continued-

Sec, 322-8~ Revocation, mode of. No will shall be 
revoked, unless by burning, tearing, canceli.Lg or obliter­
ating the same, with the intention of revoking it, by the 
testator or by some person in his presence, and by his di­
rection, or by some other will in writing, executed as 
prescribed in this chapter; but nothing contained in thie 
section shall prevent the revocation implied by law, from 
subsequent changes in the condition or ciroum.stances of 
the testator. 

Sec. 322-10. By marriage and birth or by adoption of 
child. If, after the making of a will, the testator 
marries and has a child born to him, or marries and legall;y 
adopts a child, and no provision is made in the will for 
such contingency, such marriage and birth, or such marriage 
and adoption, shall operate as a revocation of the will. 

Sec. 322-ll. By marriage of woman. A will executed b 
any woman shall be deemed revoked upon her thereafter ente 
ing into narria.ge, and shall not be revived by the death of 
her husband. 

HAWAII REPORTS 

A will executed by a woman who, at the time of its e 
tion, was married and undivorced is not, under sec. 322-ll, 
RLH 1955, to be deemed revoked on her subsequent divorce 
marriage to another man, 32 Haw, 826. 
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Secs. 51-54, continued. 

OO!il!ENT: 
MEO, seos. 53 and 54, restrict revocation by circumstances only to subsequent divorce. Under current Hawaii law, divorce· is·not 

a. change of circumstance calling for revocation by operation of law, see 32 Haw. 826 above. The last clause of sec. 322-8, RIH 1955, 

providing for "revocation implied by law from subseq_uent changes in the condition or circumstances" is objectionable to the Code 

Oommittee aince it is all inclusive and indefinite. They state at p. 83: 

u,•• • Such a. doctrine introduces an undesirable elel!lent of uncertainty into the question of the validity of a duly exe­
cuted will. No revocation by circumstances should be permitted except on such grounds as are specifically named in the r,tatuta 
and these grounds should be as few as possible. Section 54 of this Code makes the grounds for revocation named in the statute 
exclusive. 11 

Then arguing for the elimination of seos. 322-10 and 322-11, RLH 1955, the Committee states at p6 84: 

11 In a number of jurisdictions, marriage of the testator, or marriage and birth of issue, revoke a will. Such a provision 
is believed to be unnecessary in this Code. Section 32 allows a. surviving spouse to elect to take a sh!ll'o of the estate 
age.inst the will. And sec. 41 provides for e.fterborn children taking an intestate share age.inst the will. These sections are 
believed to be e.dequate to protect a surviving spouse or afterboru children. The only extrinsic circumstance which revokes a 
wil.l, under the provisions of this Code, is a divorce. Legislation to the effect that divorce revokes a will is not common, 
but does exist in a few states.n 
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MDEL PRCBATE CCOE 

Seo. 55, Revival of revoked or invalid will, No will, 
nor any part thereof, which shall be in any manner revoked, 
or which shall be or become invalid, can be revived other­
wise than by a re-execution thereof, or by the execution of 
another will in which the revoked or invalid will or part 
thereof is incorporated by reference, 

REVISED JAWS OF HAWAII 

Sec. 322-9. Effect on prior will. If, after the makini 
of any will, the testator duly makes and executes a secord 
will, the destruction, canceling or revocation of the seoom 
will shall not revive the first will, unless after such de­
struction, canceling or revocation, the first will is duly 
republished. 

Seo. 322-3.5. Jncor::ioration by reference, An ex,s1,, 
document, book, record or memorandum may be incorporated 
a will by reference, if referred to as being in existence 
the time the will is executed, •• •• 
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IIIDEL FROOATE OWE 

MlSGELIANEOUS PROVISIONS 

Seo~ 56. Will to operate on after-acqujrecl property. 
.AJJy estate, right or interest in land or other things 
acquired by the testator after the making of his will may 
pass thereby and in like manner as if title thereto was 
vested in him at the time of making the will, unless the 
contrary manifestly appears by the will to have been the 
intention of the testator. 

REVISED IAWS OF HAWAII 

Sec. 322-12. Presumption agai11st intestacy. Every 
devise, purporting to be a devise of all the real or per­
sonal estate of the testator, shall be construed to convey 
all the real or personal estate belonging to him at the 
time of his decease, unless it clearly appears by the will 
that he intended otherwise. 

COMMENT: 
As regards wills operating on after-acquired property, in 31 Haw. 259 the Ha.wail Supreme Court said at p. 263: 

"!Dia contention set forth in the bill that land acquired byAlmhi between the date of the execution of her will and the dats 
of her death did not pasa, under the will is, it need hardly be stated, unfounded. It is well settled in Hawaii that a will takes 
effect as of the death of the testator and, in the absence of provisions to the contrary, affects property owned by him immediate­
ly prior to his death. 11 

The court concluded its point by llJ.UOting sec. 322-12, RLH 1955, above. 
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M)IJEL PROBAT,:; CODE 

Sec. 57. Failure of' testamentary provisions by lapse 

or ot~erase. 
a General rule. If' a devise of real or personal 

property, IJDt included in the residuary clause of the 
will, is void, is revoked, or lapses, it shall become a 
part of the residue, and shall pass to the residuary 
devisse, unless a contrary intent is indicated by the 
terms of the will. 

(b) Avoidance of failure of deviae when devisee dies 
before testator. Unless a contrary intent is indicated by 
the will, when any adopted child of the testator or blood 
relative within the fourth degree 

(1) Is designated as a devises, or 
(2) v.buld have been a devises under the terms of a 

class gift, had he survived the testator, 
and such adopted child or blood relative dies after the 
making of the will and before the testator leaving issue 
surviving the testator, or is dead at the making of the 
will leaving issue surviving the testator and the fact of 
his death is unknown to the testator, then such issue as 
represent the deceased devises shall be deemed substituted 
for him so as to take the interest under the will which 
their deceased ancestor \.Ould have taken had he survived. 

HAWAII REPORTS 

A general residuary clause in a will is a gii't of all 
that is left after the gif'ts specif'ied or designated have 
been paid or satisfied, its function being to embrace 
everything not otherwise effectually given, including 
lapsed legacies and devises, 22 Haw. 510, 515. 

COMMENT: 
MPC, sec. 57(b), is an anti-lapse statute which like the intestacy provisions of MPC, sec. 22, attempts to determine the 

probable intent of the average testator if' he considered the p:issibility of his surviving the legatee or devises. Hawaii has no 

such statute. 

The Code Committee observed that mat lapse statutes are silent as to its application to class gif'ts. There are courts 

holding for and against such application. The Code Committee states thereto at p. 86: 

"• .. H:>st courts, however, do apply lapse statutes to class gii'ts where a p:itential member of the class dies 
before the testator but after the will is executed. The reason would seem to be that to do so helps to effectuate 
the testator's desires. 
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Sec. 57, COMJ.ENT, continued. 

"The most serious difficulty in applying lapse statutes arlses whore a p.,teutial member of the class dies before the 
will is executed. In the case of a devise to a named person who dies before the will ;l.s made, 611Ch as a testamentary gift 
of a piece of land or a sum of money to A, it is evident that -!;he testator supposed A was alive when he made his will or A 
-would not have been named as a devises. Therefore, in a proper case, it would effectuate the testator's intention to apply 
the lapi:ie statute to the devise to A. But suppose the t<"stP.+..or d•wises a portion of his estate •to the children of A., 1 and 
at the time the will is executed A has four children, an~1- has haJ two others who died more than ten years before the execution 
of the will, leaving issue. It would seem highly unlikely thl,.t the testator would intend to include the childre,l already dead 
within the phrase 'children of A.. 1 Indeed, practically t):-,9 o:'1y case in which he would intend to include potential members 
of the class dead when the will is executed is a case where he d,)es not know they are dead. This section of the Code limits 
the application of the lapse statute to such cases, and is believed to avoid most of the litigation concerning class gifts 
which commonly arises in connection with such statutes. 

~A~ to what issue 'represent the deceased devisee,, 1 see the definition of 'representation' in sec. 22(c) hereof." 
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IIDEL FRCBATE GCDE 

Seo. 58. Renunciation by heir or deyiaee. An heir or 
devisee may renounce the succession to the real and person­
al property of a decedent, but the renunciation shall be 
subject to the rights of creditors of the heir or devisee 
and of the +,axing authorities. In case of an effective 
renunciation by the heir, the property shall descend as if 
he had died before the decedent. 

GOANENT: 
Hawaii does not have a renunciation statute and therefore the common law rule applies. The Gode Committee discusses the commo

law and its relation to sec. 58 as follows at pp. 86-87: 

nAt common law a devisee could renounce but an heir could not as to land. The rule as to the devisee is here stated 
principally because it might otherwise be implied that a statute as to renunciation by the heir repeals the common law rule 
permitting a devisee to renounce. No good reason is perceived why the heir as well as the devisee should not be permitted to 
renounce. 

nllowever, neither the heir nor the devisee should be permitted to prejudice his creditors or the tarjng authorities by a 
renunciation, The common law is not clear as to whether the devisee is able to defeat the rights of creditors and taxing 
authorities. Hence, this section makes express provision on that point. 

ft'l'he effect of the renunciation by a devisee on other distributees of the decedent's estate is a matter of common law a,nd 
is too complex a matter to be dealt with satisfactorily in a statute. Thus, if the interest renounced is a life estate, the 
whole question of the acceleration of future interests is involved, ••• .Moreover, if the interest renounced is an interest 
in joint tenancy in fee simple, it would commonly devolve upon other joint tenants, If the interest renounced is given in 
severalty in fee simple or absolutely, it would ordinarily fall into the residuary estate unless it were a part of the 
residuary estate or there were no residuary clause in the will. In the latter case, the renounced interest would commonly 
devolve upon the heir." 

n 
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M)IEL PROBATE CODE 

Seo. 59. Deposit of will with court in testator s 

Jjfetrae-
a) Deposit of yill. A will may be deposited by the 

P%SOn w,aking it, or by some person for him, with any 
L _/ court, to be safely kept 1llltil delivered or 
disposed of as here:lnafter providll.d. The cJ.erk of the 
court, on being paid the fee of Lone dollar/ therefor, 
shall receive and keep BUCh will, and give a certificate 
of deposit for it• 

..· (b) How enclosed. Every will intended to be deposited 
as aforesaid shall be enclosed in a sealed wrapper, i.mich 
shall have indorsed thereon "Will of, 11 followed by the name 
of the testator. The clerk of the court shall indorse 
thereon the day when, and the person by whom, it was 
delivered. The wrapper may also be indorsed with the name 
of the person to whom the will is to be delivered after the 

ath of the testator. It shall not be opened or read 
. :til delivered to a person entitled to receive it, or 
therwise disposed of as hereinafter provided. 
. • {c) To whom delivered. During the lifetime of the 
eatator, such will shall be delivered only to him, or 

some person authorized by him by an order in writing 
Y proved by the oath of a BUbscribing witness. After 

s death, the clerk shall notify the person named in the 
dorsement on the wrapper of the will, if there be a 
rson so named, and deliver it to him. 
• {d) When will to be opened. If the will is not 

vered to a person named in the indorsement on the 
pPer, it ehall be publicly opened in the court 

thirty days after notice of the testator's death, 
.be retained by the court =til offered for probate. 
ca shall be given to the executor named therein and 
Uch other persons as the court may designate. If 

~per venue is in another court, the will shall be 
tted to such court; but before such transmission 
copy thereof shall be made and retained in the 

in i.mich the will was deposited, 

1
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Seo. 59, o.ontinued. 

COMMENT: 
From MFO, p. 88: 

"Statutes of this kind appeared early in American statute books. • • . Macy states still have such legislation. The 
principal object of' enacting such a statute is to protect a testator -who fears that his will may be lost or ;.irongfully 
destroyed before it can be probated••••• 

nrt is possible that a provision might be added to the affect that the court should keep an index of all wills 
deposited under the proVisiona of this section. • . • However, in manv localities little use will be made of this section, 
and if the wills deposited undei:- it are filed alphabetically, that 'WOuld seem to be sufficient. If something irore is 
thought desil'able, this can be taken ca.re of by rule of court. 11 (emphasis supplied) 



MJIJEL PROBATE CODE 

Sec. fJJ. Construction of will. The court in -which a 
will is probated shall have jurisdiction to construe it at 
e:n:y time during the administration. Such construction may 
be ma,de on the petition of the personal representative or 
of ariy -other person interested in the will; or, if a 
constrU.ctiort of the will is necessary to the determination 
of an issue properly before the court, the court may 
construe the will in connection with the determination of 
such issue. Whan a petition for the construction of a 
will is filed, notice of the hearing thereon shall be given 
to interested persons. 

HA.\/AII REPORTS 

Probate court has jurisdiction to construe will only 
to the incidental extent necessary in the exercise of 
their general jurisdiction over the ordinary administration 
of estates, 24 Haw. 148. 
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M)IJEL PROBilE GODE 

PART m. ADMINISTRATION OF IECEIENTS I EST.aES 

PROBATE AND GRANT OF AJl,IINISTRATION 

Sec. 61.. hmm.• 
(a) Proper county. The venue for the probate of a will 

and for administration shall be 
(1) In the county in this state where the decedent 

had his domicile at the time of his death. 
(2) If the decedent had no ck>micile in this state, 

then in any county wherein he left any 
property or into which any property belonging 
to his estate may have come. 

(b) Proceedings in npre tben one county. If proceedings 
re commenced in more than one county; they shall be stayed 
xcept in the county where first commenced until final determi­
ation of venue in the county where first commenced. If the 
roper venue is finally determined to be in another county, the 
ourt, after mek:log and retaining a true copy of the entire 
ile, shall transmit the original to the proper county. The 
roceeding shall be deemed commenced by the filing of a petition; 
nd the proceeding first legally commenced shall extend to all 
f the property of the estate in this state. 

(c) Transfer of proceeqjpg- If it appears to the court at 
ny time before the decree of final distribution in any proceed­

ing that the proceeding was commenced in the wrong county or 
that it would be for the best interests of the estate, the 
court, in its discretion, may order the proceeding 'With all 
papers, files and a_certif,ied copy of all orders therein trans­
ferred to another L _/ court which other court shall there­
upon proceed to complete the administration proceeding as if 

riginally commenced therein. 

a
e
n
p
c
f
p
a
o

a

o

REVISED IAWS OF HA.WAI! 

Sec. 215-21. Limitations. The power and jurisdiction 
of circuit courts and circuit judges in chambers relating 
to causes of a civil nature as defined in sections 215-17 
and 215-18, . . shall be limited aa follows: 

. 
(d) Proceedings for the probate of wills, for the 

appointment of administrators and trustees of the estates 
of deceased persons, for the admeasurement of dower and 
for all matters relating to the administration and settle­
ment of estates of deceased persons, shall be brought only 
in the circuit where the deceased had his last ck>micile; 
provided, that if the deceased w.s last domiciled 'Without 
the Territory, the proceedings may be brought in any cir­
cuit in which there is estate to be administered; •• •• 
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Sec. 61, continued. 

COMMENT: 
The Code Committee discusses MPC, sec. 61 (p) and (c), at pp. 90-91 as follows: 

n • • • 
"Subsection (b) is designed to resolve conflicts between p--:-obate courts of different counties in the same state .... 
11 As between concurrent proceedings, it is a cormron provision of statutes to provi·de for priority in favor of th8 one 

1first commenced I or some similar phrase. But all too often there is no statement as to what constitutes the commencement 
of a proceeding. This has resulted in two views, dia'!letricall;r opposed, one holding that the proceeding is commenced by 
the filing of a petition, the other that the proceeding is not commenced until the court acts on the petition by appointing 
a personal representative. A few statutes explicitly provide that the filing of tha petition operates as a commencement of 
the proceeding. Others resolve priority upon the filing of a petition in cases where there is an alternative venue. The 
last sentence of subsection (b) is intended to define the manner in which and the point of time when a proceeding is 
commenced. In addition it provides that one administratfou extends to all property of the estate throughout the state, in 
order to preclude the practice of having an administration in every county in which any property of the decedent is 
located. 

11Subsection (c) providing for transfer of venue is inte;ided to make possible the transfer at ar.y time of a proceeding 
to another county when it is ·in the best interests of the estate or when it appe8rS that the proceeding was commenced in 
the wrong county. Thus convenience, the prime purpose of venue, is made possibliL during the entire period of 

•administration. 11 
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YDEL .PRCEATE CODE 

Seo. 62. Character of prooeed:!ng. The administration 
of the estate of a decedent from the filing of the petition 
for probate and administration or for admini~tration until 
the decree of f:!nal distribution and the discharge of the 
last personal representative shall be considered as one 
prooeed:!ng for purposes of jurisdiction. Such entire pro­
oeed:!ng is a prooeed:!ng in rem. No notice shall be juris­
dictional except as provided in sections 69 and 70. 

HA.WAIT RERRTS 

The jurisdiction of the probate court ceases when an 
executor hae made his final settlement, 31 Haw. 163, 175. 

COMMENT; 
From Mro, PP• 91-92: 

"• •• It has • •• frequently been held that the entire course of edmini~tration is one proceeding, tlrua e,limina+.ing any 
jurisdicj;ional requirements as to subsequent notice. • •• the scheme contemplated in this Code Land under sec. 317-]4, 
RLH 195.2/ assumes that the court takes jurisdiction of the land of the decedent as well as his personalty from the start. It 
is true, special provisions are hereafter made for notice of proceedings to sell land. But it would seem that they should be 
comparable to an execution sale pursuant to a money judgment in a civil action at law, in that they constitute one step in a 
judicial proceeding already initiated. Thus in the example of the execution sale no notice is necessary far jurisdiction to 
complete the sale. The proceeding is still a unit though a will of the same decedent is later discovered am probated or 
though a successor personal representative is appointed and qualifies. However, this section does not apply where adverse in-
terests of third parties in the estate are be:!ng litigated. See secs. 130 and 162 hereof. 

"Throughout this Code the term 'proceeding, 1 when used :In connection with probate or administration matters, indicates the 
entire course of probate and administration of an estate. However, the term 1prooeedings 1 is often used to indicate various 
ateps which are only parts of such proceeding." 

"j 
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M:DEL .PROOATE GOOE 

Seo. 63. Duty of custodian of will; liability. Af:ter 
the death of a testator the person having custody of his 
1!1111 shall deliver it to the court which has jurisdiction 
of the estate. Every person who wili'ully refuses or fails 
to deliver a will after being duly ordered by the court to 
do so shall be guilty of contempt of court. He shall also 
be liable to any party aggrieved for the damages which may 
be sustained by such refusal or failure. 

Sec. 64. Petition for probate §00 appointment of 
personal representative: -i,ho may petition. Any interested 
person may petition the court of a proper county 

(a) To have the will admitted to probate, whether the 
same is written or unwritten, in his posAession 
or not, is lost, is destroyed or is without the 
state; 

(b) For the appointment of an executor if one is 
designated in the will; 

(o) For the appointment of an administrator, if no 
executor is designated in the will, or if the per­
son so named is disqualified or unsuitable, or 

. refuses to serve, or if there is no will • 
. i petition for probate may be combined with a petition for 

the appointment of an executor or sdminfatrator; and a per­
son interested in either the probate of the will or in the 
ijppointment of a personal representative may petition for 
both. 

REVISED IAWS OF HII.WAII 

Sec. 317-6. Probate of will. In all cases in which 
any person, whether a citizen of the Territory or otherwise~ 
dies, in any part of the Territory, leaving a will in the 
Territory of his property within its jurisdiction or abroad, 
or has died abroad and there left a will bequeathing or dis­
posing of his property in the Territory, the person nemed as 
executor of such will, or the person to be benefited thereby, 
or the person in whose charge the same was deposited or some 
person in behalf of those interested, shall apply to a 
circuit judge for'probate of such will, and for citation of 
the witnesses thereto, and of the next of kin of the deceased, 

Sec. 317-8. Letters of administration. In like manner, 
the person entitled and desirous to administer, according to 
the priority of right hereinafter prescribed, upon the estate 
of any person dying intestate in the Territory, and leaving 
property therein, or dying abroad and leaving property in the 
Territory shall apply by petition to a circuit judge for 
power to adclinister thereon. 

GO~: 
Seo. 317-6, RLH 1955, provides that the custodian of a will "shall appl~" to the circuit court for probate of such will. MFD, 

provides that such custodian "shall deliver"' the will to the court and further provides legal sc.nctions to enforce obedience 

Insofar as creditors ai·e listed in se~ • .:'7..'-D, RLH 1955, !lfilong those entitled to petition for ac1.m5.,;1istration, they =e included 

thin the phrase 11some pc:,:,Jcr. in beh&J.f o:!: those i.uterest<cd" ol sec. 317-6, RLH 1955, listing those who shall petition for probate of 
• -89-



MJDEL PRO&TE COIE 

Sec. 65. Contents of' petition f'or probate and 
appointment of' personal representative. A petition for 
probate of' a will or f'or the original appointment of' a 
general personal representative or f'or both shall state: 

(a) The name, age, domicile and date of' death of' 
the decedent; 

(b) The names, ages and residence addresses of' the 
heirs and devisees, if' any, so f'ar as !mown 
or can 'With reasonable diligence be ascertained; 

(c) The probable value of' the real and of' the 
personal property; 

(d) If the decedent was not domiciled in the state 
at the time of' his death, what property is 
within the county in which the petition is 
f'iled; 

(e) If the decedent died testate and the 'Will has 
not been delivered to the court, the contents 
of' the 'Will, either by attaching a copy of' it 
to the petition, or, if' the 'Will is unwritten, 
lost, destroyed or suppressed, by including a 
statement of the provisions of' the 'Will so 
f'ar as !mown; 

(f') The names and residence addresses of' the persons, 
if' any, named as executors; and 

(g) If the appointment of' a personal representative 
is sought, the name and residence address of' the 
person f'or whom letters are prayed; and his 
relationship to the decedent or other f'acts, if' 
any, which entitle such person to appointment. 

REVISED IA\,,6 OF HAWAII 

Sec. 317-10. Sworn petition. All applications f'or 
probate of' 'Wills, or for letters of' administration, shall 
be by sworn petition, in which the pu-ty shall set f'orth 
all the f'acts upon which his application rests. 

COi-Jl,lENT: 
From MPG, pp. 93-4: 

"It may be deemed desirable f'or the judges having probate jurisdiction to promulgate standard f'orms for petitions 
f'or probate and f'or the appointment of' a personal representative. This can be done under the powers given in sec. 10 
of' this Code. 11 



MJDEL PROBATE COJE 

Sec. 66. P!flmnnn for notice of proceedings for probate 
or appointment of personal representative. If any interested 
peraon desires to be notified before a will is admitted to 
probate or before a general personal representative is 
appointed, he may file a demand for notice with the court. 
No demand for notice is effective unless it contains a 
statement of the interest of the person filing it, and his 
address or that of lle attorney. After filing the same, no 
will shall be admitted to probate and no personal repre­
sentative shall be appointed, other than a special adminis­
trator, until the notice provided for in section 69 hereof 
has been given. 

Sec. 67. Request for special notice of hearings. 
At any time after the issuance of letters, any person 
interested in the estate may, in person or by attorney, serve 
upon the personal representative, or upon his attorney, and 
file with the clerk of the court where the proceedings are 
pending, with a written admission or proof of such service, 
a -written request, stating that he desires written notice by 
ordinary mail of the time and place of all hearings on the 
settlement of accounts, on final distribution, and on any 

• other matters for which any notice is required by law, by 
rule of court or by an order in the particular case. The 
applicant for auah notice must include in his written 
request his post office address or that of his attorney. 
Unless the court otherwise directs, upon filing such request 

, such person shall be entitled to notice of all hearings for 
, llhich any notice is required as aforesaid, or of such of 
:. those hearings as he designates in his request. 

•.COMMENT: 

In Hawaii notice by publication is required before hearings for probate of wills or for the appointment of personal 

.repreaente.tivea. Under MPC, sec. 68, such notice is not necessary; however, NPC, sec. 66, give:; those desiring such notice 

file a demand for same, '.Lo Code Committee states at p. 94 thereto: 
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Sec. 66-67, GOMMBNT, continued. 

"This section has been developed from the devise used in the English ecclesiastical and probate courts, known as a 
caveat. The caveat is also provided for in a number of jurisdictions in this country. Where, as in this Gode, provision 
is made for probate and grant of administration without notice, the caveat, or something comparable to it, is a desirable 
safeguard for the protection of interested persons who otherwise may not have notice of the hearing. There is no reason, 
however, why the caveat should not be applied to the appointment of the personal representative as well as to the probate 
of the \/ill. Provision for this has accordingly been made in this section of the Gode. 11 

Should any interested person wish notice to other probate proceedings, MPG, sec. 67, provides for filing such requests 

with the court. 



YDEL FRCBATE G<DE 

Seo, 68, ljeerjog on petition without notice. Upon 
fiJ.ing the petition for probate or for the appointment of a 
general personal representative, if no demand for notice has 
been filed as provided in section 66, and if such petition 
is not opposed by any interested peraoo, the court may, in 
its discretion, hear it forthwith or at such time and place 
as it may direct, without requiring notice, 

REVISED LAWS OF HAWAII 

-93-

Sec, 317-12, Time of hearing and notice of petitions 
for probate of wills or for letters ·of administration. Up­
on filing of a petition for the probate of a will or for 
letters of administration, the clerk of court shal.l fix the 
time of hearing thereon, which shall be not less than 
twenty nor more than thirty days after the date of the fil­
ing of the petition. Notice of the time and place of hear­
ing on the petition shall be given by publication once in 
each of three successive weeks in such newspaper as the 
clerk may determine, the first publication to be not less 
than twenty days prior to the date of hearing; provided, 
that when in the opinion of the judge the value of the 
estate does not exceed $1,000 and no injustice will result 
to any one, he may by order direct the clerk to shorten 
the time of the notice, or he may by order direct that the 
notice be given by posting as provided in the order in­
stead of by publication. This section shall not apply to 
petitions for the appointment of temporary administrators. 

GOl!MENT: 
From IIIRl, PP• 95-6: 

n·Thia and the sections which immediately follow it are drawn on the thecry that it is desirable to permit a summary hearing 
on an application for probate or administration, and that such hearing is permissible without any notice whatever, This was the 
English probate in common form and has been followed in a considerable number of states. It ia still a part of the English pro­
bate system, On the other hand, a large number of states require notice before any hearing can .be had other than for a grant of 
apecia.1 administration, A hearing without notice permits an immediate supervision of the estate of the decedent as aeon as his 
death occurs. In jurisdictions requiring notice that result may be obtained only.when a special administrator ia appointed,­
often a cumbersome and expensive procedure, On the other hand, it may be said that in the summary proceeding without notice, 
there is danger that unscrupulous persona get control of the estate, However, this danger is largely obviated by the fact that 
the judge may always, in his discretion, require notice before the hearing. Moreover, control by an improper person is not 
likely to continue long in view of the provision of section 70 requiring notice of the appointment of the personal representa­
tive as soon as letters are issued, , , , 

nrr a court should deem it advisable, a general rule requiring notice in all cases unless otherwise ordered could be pro­
mulgated under the provisions of sections 10 and 14 hereof," 



!,[)DEL PRO&.TE com 
Sec. 69. Notice of hearing on petition. 
(a) When and to whom notice given. If the petition for 

probate or for the appointment of a gen~ral personal :epresenta­
tive is opposed, or if a demand for notice has been filed( under 
the provisions of section 66 hereof, the court must, and in all 
other cases the court may, fix a time and place for a hearing on 
BUCh petition, and direct 

(1) That notice be given by publication and 
(2) That a copy of such notice be served personally or 

by registered mail on each heir and devises whose 
name and address is known and on each person who 
has filed such demand for notice. 

(b) Notice to alleged decedent. If it appears by the petition 
or otherwise that the fact of the death of the person whose estate 
is to be administered may be in doubt, or on the written demand of 
any interested person, a copy of the notice of the hearing on said 
petition shall be sent by registered mail to the last known residence 
address of the alleged decedent. 

(c) Form of notice. The publication of notice required by 
this section shall include a notice to creditors of the decedent to 
file their claims in the court or be forever barred; and shall 
be substantially in the following for,m: 

In the L .J court, _____ county,
State of ________ 

Estate of ________, deceased 
To all persons interested in the Estate of __________,

and to the said ________, if he be not deceased: 
You are hereby notified that a petition has been filed in sa!d 

court Lto admit to probate the will of _________, ang/ 
for the appointment of a personal representative for said estate; 
that said petition will be heard at ________ on the ___ 
day of _______, 19_, or at such subsequent time or other 
place to which said hearing may be adjourned or transferred. 

ill persons having claims against said estate are hereby 
notified to file the same in said court within four m:mths from the 
date of the first publication of this notice or be forever barred. 
Date _______ 

Clerk of the L ../ Court for 
_____,Count;r ,________ 

REVISED Lal/S OF HA.WA.ll 

Sec. 317-23. Creditors 1 claims: advertis~ment: barred 
when. Immediately after the appointment of any executor or 
administrator of any estate, he shall advertise in such 
newpaper or newspapers as the court directs, once in each 
of four successive weeks, a notice directed to all creditors 
of the deceased, • , • to present their claim with proper 
vouchers or duly authenticated copies thereof, , •• within 
four months from the first day of publication•• , • 
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Sec. 69, continued. 

COMMENT: 
From MPG, P• 97: 

"This section makes provision for notice when there is a coutest or when a demand for notice has been filed, or when 
the court determinea that it would be desirable. If notice is ordered, the_n this notice accomplishes two things: it 
notifies interested parties of the beginning of the proceeding; it also notifies creditors to come in and present their 
claims, In this wa:y the expense of a separate publication of notice to creditors is eliminated. The part of the notice 
which is bracketed is to be omitted if there is no will. 

"This section is designed to give the court jurisdiction over the property even if the person whose estate is to 
be administered be not deceased. Subsection (b) provides for notice to him; and the form set out in subsection (c) 
provides that he be made a party. It should be pointed out that, under the provisions of sec. 81, infra, even if the 
court has jurisdiction over the presumed decedent when he is not, in fact, dead, he has a very good chance of recovering 
back his property. However, his attack on the probate proceeding must be direct; he cannot make a collateral attack, 
Thus, the personal representative who has acted in geed faith is protected." 
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Seo, 70, Notice of appointment of personal 
representative, In all caaee where notice by publication 
of the hearing on the petition for probate or for the , 
appointment of a general personal representative has not 
been given, the clerk shall, aa soon as general l.etters 
a.re issued, cause to be published a notice of the appoint­
ment of the personal representative, in which shall be 
included a notice to creditors of the decedent to file 
their claima in the court or be forever barred, A copy 
of such notice shall also be served pereooeJ Jy or by 
registered mail on each heir end devisee whose name end 
address is known. Such notice shall be in substantially 
the following forlli: 

In the£ J oourt of _____ county,

State of -------• 
Estate of----,--,-----,--,----,,-• deceased 
To all persons interested in the Estate of------,---• 

end to the said __________, .. if he be not deceased: 
Yoyre hereby notified that on the ___,!la;ir of _____. 

19__, LL{Jto.eee last will of was admitted to probate 
that .....,-------,------- was appointed the 

executor adm1o1strator of the estate of ----------.J 
ceased. 

All persons having claims against said estate a.re hereby 
notified to file the same in said court within four months from 
the date of the first publication of this notice or be forever 
Date barred,_________ 

Clerk of the J. J Court for 
______ County,,_____ 
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Seo. 70, continued. 

'·.<GO.IIIEN'r: 
From Mro, P• 98: 

nThis is the notice which is to be given if the first hearing is without notice by publication. Thus notice is given to 
interested parsons in all cases very early in the proceeding, and in time to make good any objections they fJlET have to the 
probate or to the appointment of the personal representative.• 
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I 
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Seo. 71. Search for alleged decedent. Whenever there 
is any doubt that the person whose estate is to be adminis­
tered is dead, the court, upon application of any interested 
person, ,my direct the personal representative to make 
search for the alleged decedent in any manner which the 
court may deem advisable, including any or all of the follow­
ing methods: 

(a) By inserting in one or more suitable periodicals 
a notice requesting information from any person 
having knowledge of the whereabouts of the 
alleged decedent; 

(b) By notifying officers of justice and public 
welfare agencies in appropriate locations of the 
disappearance of the alleged decedent; 

(o) By engaging the services of an investigation 
agency. 

OOMMEN!': 
From Mro, P• 99: 

"Thia section is inserted because the proceeding makes the alleged decedent a party and is intended to bind him. If the 
court exercises a sound discretion in ordering notice as provided in this section, it is clear that due process requirements are 
complied with in so far as the alleged decedent's property is concerned. Indeed, the inclusion of the decedent as a party to 
the notice by publication would seem to amount to a compliance with due process requirements. See the comment to sec. 81. 

"This section is modeled after sec. 5 of the Uniform Absence as Evidence of Death and Absentees Property Act as promul­
gated by the Conference of Commissioners on Uniform State laws. It does not, however, take the place of the uniform act. This 
section would be used only where the alleged decedent is believed to be dead am where it is desirable to have the whole matter 
determined in one probate proceeding." 



MJDEL PROB.II.TE CODE 

Sec. 72. How will is contested. lmy interested 
person may contest the probate of a will by stating in 
writing the grounds of his objection thereto and filing 
the same in the court. 

COMMENT: 
From MPC, p. 99: 

"No attempt is made to enumerate the grounds of contest. See, however, sec. 80. This section, of course, 
implies the well-recognized proposition that a part of a will can be contested. 11 
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Seo. 73. Time witbjo which contest nnmt be filed. 
No will can be contested unless the grounds of objection 
are filed within the periods hereinafter provided, 

(a) If the ground of objection is that another will 
of the decedent bas been discovered, the ground 
of objection IDUBt be filed before final distri­
bution of the estate is decreed and within the 
period stated in section 83. 

(b) If the contest is on an;r other ground, and 
(1) If notice of the bearing of the petition 

for probate bas been given as provided in 
section 69, the grounds of objection must 
be filed at or before the time of the hear­
ing on the petition for probate. 

(2) If notice of the hearing of the petition for 
probate has not been given as provided in 
section 69, the grounds of objection must be 
filed within four months after the first 
publication or the notice of appointment or 
the personal representative, 

HAWAII REroRTS 

Dicta at 5 Haw. 150, 151: Circuit judge in probate ma;r 
revoke probate of will even after the time for appeal baa 
elapsed upon a showing of good grounds, e.g. the existence 
of an after-discovered will. 

COWENT: 
MFC, sec, 73, classifies grOUDds for contesting wills into two classes: (1) after-discovered wills and (2) other grounds. Tba 

J.s..tter would include, among others, improper execution, lack of testamentary- capacity-, undue influence or revocation. 

On the former catagocy, see cOll!Il8nt to MFC, sec, 75, 

As to the second category-, insofar as the Hawaii supreme court referred to probate proceedings as in rem proceedings b1nd1og 

upon all in 25 Haw. 70, the rule in MFC, sec, 73(b) (1), may be said to also prevail in the islands. 
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Sec. 74. Notice of contest. 
(a) Contest before probate. If a statement of grounds 

of objection to admitting the will to probate is filed before 
it has been admitted, and the court ha:, already ordered the 
notice provided for in section 69, no further notice is 
necessary unless ordered by the court. If the court has not 
already ordered the notice provided for in section 69, the 
notice therein provided for shall be given, and the notice 
shall further state that the will is being contested. 

(b) Contest after probate. If a statement of objection 
to admitting the will to probate is filed after the will has 
been admitted and within the time limitations stated in 
section 73, the court shall fix a time and place for hearing 
the same and shall direct that notice be given to each heir 
and devisee whose place of residence is !mown, and, if the 
grounds for contest include the presentation of another will, 

each devises in such other will, whose place of residence 
s known, and to such other persons as the court may direct. 

•

See comment to MPG, sec. 75. 
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Seo. 75. Will subsequently presented for probate. 
(a) Where original petition not yet heard. If, a.fter 

a petition for the probate of a will or for the appoint­
ment of a general personal representative has been filed, 
and before such petition has been heard, a petition for 
the probate of a will of the decedent, not theretofore 
presented for probate, is filed, the court shall hear both 
petitions together and determine whet instruments, if any, 
should be admitted to probate or whether the decedent died 
intestate. 

(b) Where one will already admitted or adroio1iatration 
granted. If, after a will has been admitted to probate or 
after letters of adroinietration have been granted, a peti­
tion for the probate of a will of the decedent, not there­
tofore presented for probate is filed, the court shall 
determine whether the former probate or the former grant, of 
letters should be revoked and whether such other will 
should be admitted to probate or whether the decedent died 
intestate. 

(c) Time limitation on probate under this section. 
No will shall be admitted to probate under the provisions 
of this section unless it is presented for probate before 
the court decrees final distribution of the estate. 

(d) Character of proceedings under this section: 
notice. \'/hen a will is presented for probate under the 
provisions of this section, the proceedings shell be deem­
ed a part of the proceedings for probate or for adminis­
tration already initiated. If notice by publication has 
been ordered as provided in section 69 or in section 70, 
no further notice by publication is necessary unless ordered 
by the court; but the court shall direct thet notice of the 
hearing be given to each heir and to each devises in this 
or in any other will offered for or admitted to probate, 
whose place of residence is known, and to such other per­
sons as the court may direct. 

HAWAII REPORTS 

Circuit judge in probate may revoke probate of will 
even after the time for appeal has elapsed upon a show­
ing of good grounds, e.g. the existence of an after­
discovered will, 5 Haw. 150. 

-continued- -102-



Seo. 75, continued. 

OOlldENT: 
From Mro, pp. 101-102: 

nThis section and sections 73 and. 74 on contest overlap somewhat, but all are necessary. A subsequently presented will may 
have a double function; it may revoke·a.prior will, and thus be the basis of a contest of that prior will, and it may also oon-

. tain dispositive provisions which the proponent wishes to have recognized by securing its probate. Sectiorui 73, 74 and 75 all 
take tho position that the contest of the.old will and the probate of the new are both determined at the same hearing. 

0 However, the attempted probate of another will may not necessarily constitute a contest of the first. Thus, if the 
testator makes one will disposing of all his real estate and another will disposing of all his personal estate, these l'lillD are 
obviously not inconsistent. Nevertheless, since the order admitting the first of these wills to probate would be a deter:nina­
tion that such will was the testator•s last and only will and that as to all prope=ty not covered by it he died intestate, it 
would be necessary to reopen the order or judgment made at the first hearing, but it w<luld not be nec0secry to revoke the 
probate of the first will. 

IIM.ich confusion exists in the statutes and cases as to the matter of introducing a subsequent will. Some jurisdictions bar 
it by the ordinary period of contest; others allow it to be int"oduced after the period for contest has expired; some allOII it 
to be probated at any time. Logically, it would seem that it does not differ from any other newly discovered evidence, and that 
time limitations on contest should apply to it. On the other hand, if a later will is discovered before the order of distriLu­
tion, it seems reasonable that it should be admitted. This Code talws the latter position." 

In Hawaii the only time limitation on petitioning for probate of wills is the five years after death statute discussed in 

, Bee. 83, infra, Thus, an after-discovered will is ample ground for revocation of the probate of prior wills within such period• 
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Sec. 76. Testimony of subscribing witnesses. IT the 
probate of a written, attested will is contested, at least 
two of the subscribing witnesses shall be examined if they 
are within the state and competent and able to testify. 
IT the will is not contested, at least one of the subacrib­
ing witnesses shall be examined if such witness is within 
the state and competent and able to testify. 

REVISED IAWS OF HAWAll

Sec. 322-4. ColIIOetency of witnesses. If the subscrib­
ing witnesses to a will are competent at the time of attest­
ing its execution, their subsequent incompetency, from 
whatever cause it may arise, shall not prevent the probate 
and allowance of the will, if it is otherwise satisfactorily 
proved. 

Seo. 317-6. Probate of will..•• executor of such 
will, or the person to be benefited thereby, or the person 
in whose charge the same was deposited or some person in 
behalf of those interested, shall apply to a circuit judge 
for probate of such will, and for citation of the witnesses 
thereto, and of the next of kin of the deceased. (emphasis 
supplied) 
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Sec. 77. Proof of written attested will by other 
avideMe. The provisions of section 76 as to the testi­
mony of subscribing witnesses shall not exclude the pro­
duction of other evidence at the hearing on the petition 
for probate; and the due execution of the will ma,y be 
proved by such other evidence. 

COl£!ENT: 
From !.!Fe, pp. 102-103: 

11. Common-law rules as to the proof of the execution of riills are asSU!!led to be in force wHhout the necessity of any 
statute. Thus, if attesting witnesses nre not available, it is possible to prove the genuineness of their signatures and 
to raise a presumption that the will was duly executed•••• This section is designed to indicate that such rules are 
in force.•· 
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Sec. 78. Cgmmisaion to take testimony of subscribing 
witnesses. When it is inconvenient for one or more of the 
subscribing witnesses to a written,,attested will to be 
present at a hearing with respect to the probate of such 
will, or where such witness or witnesses are without the 
state, the court may, if there be no contest, issue a 
commission to take the testimony of such witness or wit­
nesses, either without notice or upon such notice as the 
court shall direct. If there is a contest with respect to 
the probate of the will, a commission may be issued in 
accordance with the practice in civil actions. 

HAWAII RUIES OF CIVIL PROCEDURE 

Rule 81(g). Depositions and Discoyety. Chapter V of 
these rules, relating to depositions and discovery, shall 
apply to ~roceedings listed in subdivision ,!.a) of this 
Rule 81 Lwhich includes probate proceedingj!/, except that 
in any such proceeding: (1) the court may by order direct 
that said Chapter V shall not be applicable to the proceed­
ing if the court for good cause finds that the application 
thereof would not be feasible or would work an injustice; 
and (2) if the proceeding be ex parte any deposition there­
in upon oral examination or upon written interrogatories 
shall be pursuant to motion and order of court, rat.her than 
pursuant to notice as set forth in subdivision (a) of 
Rule 30 or subdivision (a) of Rule 31, and in any such case 
the order of court shall, for all purposes relating to said 
Chapter V, take the place of said notice. 

COMMENT: 
In Hawaii the deposition provisions of the Hawaii Rules of Civil Procedure apply to probate proceedings. The difference between 

Civil Procedure Rule 81(g) and MK:, sec. 78, is that in ex parte proceedings, the latter gives the court the option to require 

notice, whereas the former requires -onlyE..S"111enion in court. 
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MDEL mcEATE CCDE 

Seo. 79. Proof of holographic or mmaupative :,;fJl­
oof of holographio and nlliloupa.tive wills are subject to 

requirements of sections 48 and 49 of this Code• 

. 
h,..From l!Rl, p. 103: 

8 This provision is inserted because of the terms of the Model Execution of Wills Act, which appears as saos. 45 to 50 of 
this Code.a 

Bure.ii does not recognize holographic and nUI1oupative wills. 
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Sec •. 80~ Proof required for probate and for grant of 
administration. 

(a) On petition for probate. On a petition for the 
probate of a will, if the court finds that the testator is 
dead and that the will was executed in all respects accord­
ing to law when the testator was competent to do so and was 
not acting under undue influence, fraud or restraint, and 
does not find that the will was revoked the will shall be 
admitted to probate as the last will of the testator. 

(b) On petition for appointment of personal 
renresentative. On a petition for the appointment of an 
executor or general administrator the court shall determine 
whether the deceased died testate or intestate and shall 
grant letters accordingly or, on proper grounds, may deny 
the petition. 

COMMENT: 
MPG, sec. 80, codifies the unwritten law in Hawaii. However, Hawaii probably requires more conclusive proof of death than that 

intended by the Code, (:f'o~ byJ.ha'+irovisions o:t: l.!FC,-sec~ 81,: decedents S'.l'e made parties to probate pnoceedings and they are 

consequently bound by',ll'.nbate_-or grant of administration. In Hawaii if alleged decedents ere alive, then probate ~ 'grairts 
" -

of administration are void. 



MODEL PROBATE CODE 

Sec, 81, Effect of orobate or gracit of administration. 
If the court determines the facts as provided in section 86, 
such order shall, if uncontested or unappealed from, be 
final, subject to the folloning exceptions: 

(a) It may be reopened at any time prior to th~ decree 
of final distribution for the purpose of admitting 
a wiJ.l to p"·obate not theretofore presented to the 
court; 

(b) It may be vacated or modified for good cause as 
provided in section 19; 

(c) The finding of the fact of death shall be con­
clusive as to the alleged decedcnt on..ly if (1) the 
notice of the hearing on the petition for probate 
or for the appointment of a personal representa­
tive is sent by registered mail addressed to the 
alleged decedent at his last known residence ad­
dress and (2), when search is ordered for the 
alleged decedent as prcvidod in section 71, the 
court finds that the search was made. If such 
notice is sent and search made, and the alleged 
decedent is not dead, he may nevertheless at any 
time recover the estate from the personal repre­
sentative if it be in his hands, or he may recover 
the estate or its proceeds from the distributees, 
if either be in their hands, llil ;iAII REFORTS 

"• •• the probate of a r1ill after notice as required 
by law is in the nature of a judgment in !:fill!, binding on 
all persons like other judgments, and can be set aside only 
upon sufficient cause shown, nhich inv·olves both cause why 
the will should nu-o be sustained and cause why the petitj oner 
did not make a contest at the original hearing. , , • Thero 
is no period of limitation prescribed in our statute for 
barring such actions, •.. neither does the fact that there 
is no period of limitation for barring such action excuse 
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Sec. 81, continued. Hawaii Reports, continued.

the petitioner from bringing his case within the rules 
applicable to actions in equity for setting aside ordinary 
judgments, The power of a probate court to set aside a 
decree admitting a will to probate is equal to that of a 
court of equity on a bill filed for relief against a judg­
ment or decree for fraud or mistake." 25 Haw. 70, 75, 

COMMENT: 
In Hawaii after a will has been probated or letters granted to a personal representative, all fact questions stated in MPG, sec. 

80, except death may be questioned only in direct proceedings to set aside the probate of the will. As stated in 25 Haw. 70 above, 

the direct proceedings to set aside the probate of a will is actually an equity suit to relieve against judgments or decrees procured 

by fraud or mistake, The Gode does not preclude such equity relief (see comments to MPG, sec. 19). 

However, in addition to equity relief the Gode provides by MPG, sec. Sl(a) and (b), that orders of probate and appointments of 

personal representatives may be reopened prior to decrees of final distribution or they may-'becvebat"E!d or 'l!O~iediriit!iili:-t~J~;.,., 

period allowed for appeal. 

As to the fact of death of persons whose estates are being administered, American courts generally hold in presumed death 

cases that if those presumed to have died should appear after letters testamentary or of administration are granted, then the 

letters and the entire administration proceedings are void. The situation is described as follows in Atkinson on Wills, PP• 

599-600: 

"• , • The owner can recover his property from the heirs or others who have possession thereof, his debts though the 
debtors have paid the personal representative, or even the value of the property from thA administrator who has completely 
administered it and has been discharged, The leading case upon this doctrine is Scott v. McNeal, lf.54 U. S, 3M, which de­
cided that since there was no notice to the alleged deceased in the proceedings to grant administration, his property was 
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Sec. 81, COMMENT, continued. 

taken without due process of law. It is undoubtedly true that the ordinary statutory procedure asswnes that the property owner 
is dead and the notice contemplated is merely for the benefit cf those interested in his estate, but if the statutes provide for 
adequate notice to him and for other reasonable safeguards of his interests, and there is compliance with these provisions, the 
court should have power to determine the jurisdictional fact of death as well as that of domicile and this determination should 
not be subject to collateral attack. However, the courts generally have contented themselves with declaring that the letters 
are absolutely void if the owner of the estate is not dead. For this reason, they have been rather strict in requiring clear 
proof of death before gr2-11ting letters of administration, and have even refused to require the alleged decedent's dcb~or to pay 
an administrator when there is substantial doubt as to the fact of death." 

MPC, sec. Bl, makes the decedent a party to the proceedings in accordance with the due process requirements stated by the U.S. 

Supreme Court in Scott v, McNeal. 

The Code Committee discusses MPC, sec. 81, as follows at pp. 104-5: 

"The effect of the first part of this section is to say that the order admitting a will to probate determines that it is the 
last and only effective will of the testator and that the order granting administration to a personal representative, when no 
will is admitted to probate, determines that the decedent died intestate. Hence, any presentation of a will at a later time cen 
be made only by reopening the order admitting the first will to probate or the order granting administration. However, the later 
will may be admitted by reopening the order at any time before the decree of final distribution is made. 

"The third exception to the conclusiveness of these orders is TTith respect to the fact of death. According to the decision 
in the case of Scott v. McNeal, 154 U. S, 34, l4 S. Ct. ll08 (1894), an ordinary probate proceeding in which the alleged decedent 
is not made a party and is not given notice does not bind him, and he may attack the whole proceeding collaterally. This is be­
cause due process requirements have not been complied with. But if reasonable notice is givon to the alleged decede:it, and he is 
made a party to the proceeding, he is bound. The form of notice provided for in this Code makes the alleged decedent a party; and 
if the steps referred to in exception (c) hereof are taken, hA wonld receive reasonable notice. This simply means that he is 
bound by the proceeding and cannot attack it collaterally. But, according to the provisions of tllis section, he can recover his 
property back to the extent that it is in the hands of the persohal representative or· distributees. He cannot recover it back 
from creditors, and the personal representative is protected to the extent that he acted in good faith. 11 
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llllJEL PROBATE COOE 

Sec. 82. Certificate of probate. When proved as 
herein provided, every written will, if in the custody of 
the court, shall have emorsed thereon or annexed thereto 
a certificate by the court of such order of probate. If 
for any reason a written will is not in the custody of 
the court, or if the will is oral, the court shall find 
the contents thereof, and the order admitting the will to 
probate shall state the contents and a certificate shall 
be annexed as above provided. Every will certified as 
herein provided, or the record thereof, or a duly certi­
fied transcript of the record, may be read in evidence in 
all the courts within this state without further proof. 

REVISED IAWS OF HAWAII 

Sec. 224-22. Probate of will. The probate of a will 
or codicil, or letters of administration with the will or 
codicil annexed, shall be prima facie evidence of the 
original will or codicil, in like manner as if the original 
were produced and proved in due course of law. 
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MDEL FROOATE OC!JE 

Sec. Time limit for probate and anminiRtratioo. 
In addition to the limitations of time provided in section 
73 hereof, no written will shall be admitted to probate 
and no administration shall be granted unless application 
is made to the court for the same within five years from 
the death of the decedent; and no oral will shall be ad­
mitted to probate except in accordance with the provisions 
of section 49 hereof. 

8.3. 

REVISNJ IAJS OF ll.!I.WAII

Sec. 317-5. Five years limitation, unless minor 
interested. No will shall be allowed to be proved after the 
expiration of five years from the death of the testator; 
provided, that where any minor is interested in the estate, 
one year shall be allowed after his arrival at legal age, 
to cause the will to be proved and allowed. 

Hi\\VAII HEPORTS 

Ancillary probate allowed after five years from death 
of testator, since sec, 317-5, RIB 1955, "was intended only 
to limit the time within which original proof might be 
made, and that it does not apply to cases of ancillary 
proof • 11 10 Haw. 80. 

-113-

GOMME:NT: 
From Mro, p. 106: 

"The five-year limitation laid down in this section is designed to take care of situations where there has been no probate 
or grant of administration during the period of five years. It is not intended to modify the restrictions laid down in 
secs. 73 to 75, except to the extent that it sets an outside limit of five years. This section is intended to prohibit and to 
reader ineffective any grant of letters if the petition is filed after five years. Section D5(d) and this section both have 
legal effect after the five-year µiriod. By the operation of these sections the heirs may deal with the property as owners 
after the five-year period.• 



MCDEL PROBATE CCDE 

Sec. 84. Devolution of '1State at death. When a person 
dies, his real. and personal property, 11xcept exempt property 
and homestead interests, passes to tho persons to whor.i ·it .. 
is devised by his last will, or, in the absence of such dis­
position, 1;o the persons who succeed to his estate as his 
heirs; but it shall be subject to the possession of the per­
sonaJ. representative and to the election of the surviving 
spouse and shall be chargeable with the expenses of 
administering the estate, the payment of other claims and 
allowances to the family, except as otherwise provided in 
this Code. 

REVISED L8.WS OF HA.llil.II 

Sec. 317-14. Possession and control of reel estate 
pending administration: distribution: determination of heirs. 
The executor or administrator is entitled to the possession 
and control of the real. estate of the decedent .•• until 
such possession and control is terminated by order of 
court. . •. The heirs or devisees may themselves, or joint­
ly with the executor or administrator, maintain an action 
or suit, for the possession of the reel estate or for quiet­
ing the title thereto, or for the registration of the title 
thereof against anyone except the executor or administrator, 
but shall not be required to do so. 

• • • 

Sec. 317-27. Real. estate; sale. The real property 
of a decedent shall be subject to sale by the administra­
tor, or by the executor unless power to sell is given by 
the will, only when authorized by the court. The court may 
authorize such sale for payment of expenses of administra­
tion, family allowance, estate and inheritance taxes or 
debts, or whenever such sale appears to the court to be for 
the best interests of the estate and not inconsistent with 
the will, whether or not the personal property of the estate 
has . ... been exhausted • 

COMM!lliT: 

At common law title and possession to persona1.ty vests in personal representatives to pay lawful claims against the estate and to 

distribute the balance to the legatees or distributees. This is the law in Hawaii as to personalty. 

Title to realty locally vests in heirs as devisees but by sec. 317-14, RLH 1955 possession passes to personal. representatives. 
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l,[DEL FRCBATE CODE 

Sec, 85. No will effectual until probat~. Except as 
provided in sections 86 and 87 hereof, no will shall be 
effectual for the purpose of proving title to, or the right 
to the possession of, any real or personal property, disposed 
of by the will, until it has been admitted to probate, 

GOMMENT: 
At common law probate of a will is necessary for beneficiaries of personalty beque3ts to acquire title - the theory being that 

title to personalty is vested in the personal representative until distribution to the beneficiaries, 

As to realty, the cases are in conflict, All states hold that title to realty vests immediately upon the death of the testator 

in the devisees; however, states differ on the necessity of probate to prove that title, Most states hold that wills may be probated 

only in probate courts and that in the absence of probate, the heirs at law are the owners of the land. Devisees under unprobate<l 

willa, therefore, cannot put into evidence sti_ch wills in ej.BctnlGnt ..actions, .par t.ition proceedings, .or in iu:Lts to quiet-'. 

• title, 

A few states, however, do permit devisees to introduce into evidence unprobated wills and to test their validity in ejectment 

' or other title proceedings, 

Hawaii 1s position on the proof of title question is unclear. 

Where title or possession is not involved but tort or constructive trust is in question, MPC, sec, 85, would 

Atkinson on WiJls discusses this point at pp. 504··5 as follows: 

"·• •• in most jurisdictions a trust would be imposed in favor of a devises under a suppressed will which could not be 
probated, The leg~tee under an unp~obatod will Jll8.y also rec1Y;er damages from one who suppressed the instrument and prevented 
its probate, Likewise, a beneficiary under a prior unprobated will may contest a later will. Perhaps these exceptional 
cases are not co~tra~y to the gene~al rule annoUilced, for in neither situation is the plaintiff relying on title to any 
specific property under the unp:::-:lbated w1.U, and in both cases there is st.:fficio;.;.t reascn why the will has not boon p;:cbated," 
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Seo. 85, COMMENT, continued. 

The Code Committee discusses the intent of lr!RJ, sec. 85, as follows: 

"Statutes of this general character are common. Some even go so far as to say that no will shall be effectual to pass 
real or personal estate until it has been admitted to probate. But it is uniformly held that this is a matter of the production 
of evidence andcbes not prevent the passing of title at the time of testator's death, 

11It is not the purpose of this section to preclude the use of an unprobated will to prove a tort or to establish a con­
structive trust in a proper case. Thus an unprobated will might be introduced in evidence to secure a remedy for actual fraud 
or duress. But the mere fact that a will was not presented for probate ~ithin the statutory time for contest or for probate, 
or that its existence was not known within that time, would furnish no basis for imposing a constructive trust in favor of 
beneficiaries of the unprobated will. 

11It would seem moreov;er, that such indirect remedies as an action for tort or a constructive trust would rarely be needed 
under this Code, for an after discovered will may be introduced at any time until final distribution. See sec. 75. Likewise, 
sec. 19 is very liberal in permitting the reopening of an order or decree for cause." 
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MlJEL PROBATE GODE 

DISPENSING \'1ITH ADMINISTRll.TION 

C0Mi'.li5NT: 
The dispensing with administration provisions of MPG, secs. 86 =d 87 and MFC, secs. 88 through 91 do not bind creditors, de-

visees and heirs of decedents. They merely release decedents• debtors and others holding p~operty belonging to such decedents from 

liability to the above-mentioned three catagories of interested parties. Hawaii does not have statutes dispensing with administration. 

Secs. 317-50 through 58, RLH 1955, and sec. 317-59, RLH 1955, provide instead for summary administration of small estates by 

circuit court clerks. MPG, soc. 92, also provides for summary administration, however, by court appointed personal representatives. 

In Hawaii the gross value of the estate determines whether the summary procedures are applicable, whereas under the MR} the summary 

procedure is applicable only if the gross estate does not exceed total clair,1s against the e.;tata. 

S0u. 86. Collection of small estates ·by distrlbutees, 
l'Jl<in affidavit. The distributees of an estate shall be 
entitled thereto without awaiting the appointment of a per­
sonal representative or the probate of a will when 

(a) No petition for the appointment of a personal 
representative is pending or has been granted, and 

(b) Thirty days have elapsed since the death of the 
decedent, and 

(c) The value of the entire assets of the estate, not 
including homesterul and exempt property, does not 
exceed (il,OOO), and 

(d) There is furnished to any person owing any money, 
having custody of e:r.y property, or acting as reg­
istrar or transfer agent of any evidence of inter­
est, indebtedneos, property or right, an affidavit 
showing the e:;;:lstence of tho forec: -'2g conditions 
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Secs. 86-92, MPG, c011tinued 0 

am the right of the distributees to receive such 
money or property or to have such evidences 
transferred. 

Sec. 'i!/7. l'lftrne; effect of affidavit; release; suit. The 
person making payment, delivery, transfer or issuance pur­
suant to the affidavit described in section 86 shall be re­
leased to the same extent as if made to a personal repre­
sentative of the decedent and he shall not be required to 
see to the application thereof or to inquire into the truth 
of any statement in the affidavit, but the distributees to 
whom payment, delivery, transfer or issuance is made shall 
be answerable therefor to any person having a prior right 
and be accountable to any personal representative there­
after appointed. If the person to whom such affidavit is 
delivered refuses to pay, deliver, transfer, or issue the 
property as above provided, it may be recovered or compelled 
in an action brought for such purpose by or on behalf of 
the distributees entitled thereto, upon proof of the facts 
required to be stated in the affidavit. 

COMMENT: 
From Mro, p. 107: 

"· 
"Sections 

..
86 and 'i!f7 are intended to cover the small estate in which administration is neither had nor contemplated. It 

is intended merely to enable the surviving family of a decedent to collect assets of the estate without the necessity of re­
sorting to sdminiF1tration.••• Being limited to estates not exceeding $1,000, they will for the most part be utilized to 
collect bank deposits, wage claims, insurance proceeds and the like, and to transfer registered securities am automobiles. 
They are not intended, h011ever, to preclude the subsequent granting of an sdmini,.tration if the same be desired. Where there 
is a surviving spouse or minor child, they will ordinarily be entitled to such assets absolutely as exempt property irrespec­
tive of the existence of creditors. On the other hand, if the surviving heirs are not so closely related to the decedent, 
such assets may be subject to administration, and the distributees to whom such assets are paid or delivered will be account­
able to a personal representative, if one should be appointed subsequently. A lapse of thirty days is required before this 
section may be employed, in order to afford creditors an opportunity to demancl administ,ration. Of course, the distributees 
may prevent the initiation of administration by paying creditors who otherwise might insist upon administration.n 
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Secs. 86-92, MF1J, continued. 

Sec. 88. Petition for order of no administration. If 
the value of the entire assets of an estate, not including 
homestead and exempt property, does not exceed ($2,500) and 
does not exceed the amount to which the surviving spouse 
and minor children of the decedent are entitled as a family 
allowance, there may be filed by or on behalf of the sur­
viving spouse or minor children a petition in any court of 
proper venue for administration, or if a petition for the 
appointment of a personal representative has been filed but 
not yet granted, then in the court where such petition has 
been filed, praying the court to make a family allowance and 
to make an order that no administration shall be necessary. 
The petition shall state the names of the heirs or devisees, 
a list of creditors of the estate together with the amounts 
of the claims so far as the same are known, and a descrip­
tion of all real and personal property belonging to the 
estate, together with the estimated value thereof according 
to the best knowledge and information of the petitioner, 
and the liens and encumbrances thereon, with a prayer that 
the court make a family allowance and that, if the entire 
assets of the estate are thereby exhausted, the same be set 
aside to the surviving spouse, if there be one, otherwise 
to the minor children. 

Sec, 89. Same; hearing and order. Upon the filing of 
a petition for no administration the court may hear the 
same forthwith without notice, or at such time and upon such 
notice as the court may require, Upon the hearing of the 
petition, if the court finds that the facts contained there­
in are true and that the expenses of the last illness, 
funeral charges and expenses of the proceeding have been 
!laid or secured, the court shall make a family allowance 
:'1• if the entire assets of the estate are thereby ex-

uated, shall order that no administration be had in the 
~tate 8 and shall assign to the surviving spouse or, if there 

no surviving spouse, then to the minor children the whole 
the estate, subject to the liens and enm:c :.ranees thereon. 
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Secs. 86-92, MPG, continued. 

Sec. 90. Same; effect of order. The order that no 
sdministration be had on the estate shall, until revoked, 
constitute sufficient legal authority to all persons owing 
any money, having custody of any property, or acting as 
registrar or transfer agent of any evidence of interest, 
indebtedness, property or right belonging to the estate 
and to persons purchasing or otherwise dealing with the 
estate, for payment or transfer to the persons described 
in the order as entitled to receive the estate without 
administration. 

Sec. 91. Same; proceeajngs to revoke order. At any 
time within one yeax after the making of an order of no 
administration, any person interested in the estate may 
file a petition to revoke the same alleging that other 
property has been discovered, or that property belonging 
to the estate was not included in the petition for no ad­
ministration, or that the property described in the peti­
tion was improperly valued, and that if said property were 
added, included or properly valued, as the case may be, the 
total value of the property would exceed that necessary to 
justify the court in ordering no administration. Upon 
proof of any of such grounds, the court shall revoke the 
order of no Administration; but the order of no adminis­
tration shall not be revoked on these grounds after the 
expiration of one year from the date of the order. In 
case of any contest as to the value of any property, the 
court may appoint two appraisers to appraise the same in 
accordance with section 120 of this Code. 

COMMENT: 
From .Mro, pp. 107-8: 

n••• 

-continued- -120-

"Sections 88-91 provide a method for the summary distribution of a small estate to the surviving spOUBe or minor children 
where the same, exclusive of homestead and exempt property, would otherwise be entirely consumed in the payment of a family 
allowance. The upper limit of $2,500 is suggested as a maximum value of an estate to which these sections should apply. In 



~eo11. 86-92, COMMENT, continued, 

-these estates, also, ordinary creditors would not share and consequently there is no reason why distribution cannot be made
immediately. These provisions are not a required, but only an optional, course of procedure. They have the advantage of 

· providing a judicial method of accomplishing their purpose, whereas the procedure contemplated by secs. 86 and ~ is entire­
ly without judicial supervision,"

From MEG, PP• 109-10: 

n, , , £sec, 8'i7 is intended to be applicable if there is real as well as personal property, and whether the decedent died
testate or intestate. If there is a will, its probate will not affect the right to pursue the procedure provided in this sec-

• tion, , •• The procedure for making a family allowance is provided by sec. 44, 11 

From Mro, p. 111: 

n• , , £sec, 9Y contemplates a direct attack upon the order of no administration in the probate court. It is in addition 
to the remedy by appeal. But it embodies reasons some of which would not be available by appeal; and, because the petition may
have been granted without notice, a longer time is allowed.

"If an order of no adroinisti:-ation is revoked, the court may then grant edroiofotration upon the filing of a petition therefor." 

I 
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t ·r· Seo. 92. Summary proceedings for small estates after 
personal representative appointed. Whenever, after the in-

" ventory and appraisement has been filed by a personal repre-
1 aentative, it is established that the estate of a decedent, 
t/i' exclusive of the homestead and exempt property and family 
[ allowances to the surviving spouse and minor children, does 
( not exceed an amount sufficient to pay the claims of classes 
11. i to 6 inclusive, the personal representative upon order of 

he court shall pey- the same in the order provided and 
thsreafter present his account with an appliClltion for·the 

REVISED Lll.WS OF HAl"tAII 

PART III. UNaDMDITS'rE!l.ED SM!u.L ESTATES; 

ESTATE.3 IN CORONER'S CHARGE

J
J 

II!If 
l
I 

Sec. 317-50. Clerk of circuit court to administer.
Whenever by reason of the death of any person domiciled or
residing in the Territory, testate or intestate, there are
moneys or funds due and payable to the estate of such per­
son or other property belonging to such estate of a total 
value not exceeding $1,500, and an executor or administra­
tor of such estate has not been appointed, the clerk of the
circuit court of the circuit in which such person was re­
siding or domiciled at the time of his death may, upon the
verified petition of such clerk or of any person interested,
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Secs. 86-92, MFC, continued. 

settlement and allowance thereof. Thereupon the court, with 
or ilithout notice, may adjust, correct, settle, allow or 
disallow such account and, if the account is settled and al­
lowed, decree final distribution, discharge the person rep­
resentative and close the administration. 

Sec. 317-50, RLH, continued. 

obtain an order authorizing him to administer such estate, 
and as such administrator he shall collect and receive such 
money, funds or other property of such estate and adminis­
ter the same. Such order may be made without notice or 
hearing if it appears from the verified petition or any af­
fidavit in support thereof, that sufficient grounds exist 
therefor; provided, that proof of such grounds shall, 
nevertheless, be made at the hearing for the determination 
of the persons entitled to distribution provided for by 
section 317-55, or at any other hearing. Except as other­
wise specifically required or authorized by law or where he 
may be interested as an heir, legatee or devisee, no clerk 
of any circuit court shall act as administrator of any 
estate where the value of the same, wheresoever situate, is 
in excess of $1,500; but this prohibition shall not pro­
hibit the clerk from proceeding with the administration of 
any estate valued in excess of $1,500 where such excess 
first becomes known subsequent to his appointment as admin­
istrator, provided such excess does not exceed $500. 

No fees shall be allowed the clerk, save and except as 
set forth in section 317-57. 

Sec. 317-52. Publication by clerk of appointment as 
administrator; notice to creditors, heirs, etc. Upon such 
appointment the clerk shall publish such fact by posting a 
notice thereof at the front entrance of the circuit court 
house of the circuit and by advertising such notice in the 
English language at least once in a newspaper of genera1 
circulation in such circuit, such notice to state briefly 
that all creditors of the deceased must file with the 
clerk duly verified claims within sixty days from the date 
of such publication, and that all persons claiming to be 
heirs of the estate are requested to file with the clerk 
notice of such claims within the period. The judge of the 
court may direct that the advertising of the notice in a 
newspaper need not be made if he deems the same unneces­
sary. 
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Secs. 86-92, MFC, continued. 

-continued--123-

RLH, continued.

Sec. 317-53. Presentation of claims of creditors. All 
creditors of such deceased persons shall present their 
claims, duly verified under oath, to the clerk within sixty 
days from the date of publication. 

Sec. 317-54. Claims barred when. All claims of 
creditors not filed within the period of sixty days from the 
date of such publication shall be forever barred. 

Sec. 317-55. Duties of clerk and distribution. The 
clerk shall make diligent effort to ascertain the names and 
whereabouts of the heirs-at-law, or the whereabouts of the 
devisees or legatees, as the case may be, of the deceased 
person and present evidence relating thereto to the court 
having jurisdiction of the proceedings. After the expi­
ration of sixty days after such publication the clerk shall 
pay or distribute the money, funds or property of the es­
tate, or any balance thereof, after the payment of credi­
tors• claims presented within the time limited in section 
317-54, either as an alloTiance for the support and main­
tenance of the widow or the dependents of the deceased or 
both, as authorized by the court or to or among such per­
sons as may be found by the judge of the court sitting at 
chambers in probate, to be tbe persons entitled thereto 
as legatees, devisees or distributees, the share of any 
hospitalized mentally ill or mentally deficient or epi­
leptic to be paid to the institution of which he is a 
patient as a ward of the Territory for his maintenance 
and care and in case of a minor heir, if his share is 
less than $500, to his natural guardian or to some suit­
able person having the maintenance and care of such minor 
as trustee for such minor to be used for the care arrl 
benefit of such minor and upon filing a proper receipt 
for such payment shall be thereby relieved, acquitted and 
discharged from any and further liability therefor. 



Secs. 86-92, MFC, continued. RLH, continued. 

Sec. 317-56. Undistributed proceeds or balances, 
disoosition. When any balance remains in the hands of the 
clerk, after payment of all creditors' claims presented 
within the time limited in section 317-54, and no heirs-at­
law, or devisees or legatees of the decedent, entitled to 
such balance, can be located after reasonable search and in­
quiry, the clerk, after the expiration of one year after 
such publication, shall report such fact to the court, which 
shall forthwith enter an order escheating such property to 
the treasurer of the Territory, and the clerk thereupon 
shall immediately deposit the money or funds, or any bal­
ance, with the treasurer of the Territory. The treasurer 
of the Territory, at any time 11ithin five years after the 
entry of such order of escheat, may authorize the payment 
out of the general funds of the Territory of any amount so 
escheated to any person 11ho establishes to the satisfaction 
of the treasurer of the Territory that he is morally 
entitled thereto as an heir, devisee or legatee of such de­
cedent, and such person shall be entitled to receive the 
amount thereof out of any moneys in the treasury not other­
wise appropriated, upon warrant drawn by the auditor of the 
Territory. 

Sec. 317-57. Exemotion from costs. All proceedings 
had under and by virtue of this part, shall be free from 
all costs of court and administrator's fees, except that 
the clerk may charge the actual expense for advertising the 
notice specified in section 317-52, the advertising, post­
ing or service fees required in carrying out any order of 
the court, including orders relating to the sale of real or 
personal property, and any expenses reasonably necessary 
for the preservation, disposal, distribution and adminis­
tration of the assets of the estate, together with a fee of 
five per cent, on the inventoried gross assets of the es­
tate when the assets reach the inventoried value of $1,000 
or more, the fee to be oaid to the treasurer of the Terri­
tory as a government realization from any available assets 
of the estate. 
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Seoa. 86-92, MPG, continned. RLH, continued. 

Sec. 317-59. Estates less th,m $300. Upon the death 
of any person dying intestate and leaving only personal 
property in the Territory and whose estate wheresoever situ­
ate does not exceed $300 and where an administrator has not 
been appointed, a clerk of the circuit court of the circuit 
wherein such person was domiciled or if not domiciled in the 
Territory, the circuit wherein he was residing or had per­
sonal property at the time of his death, may, upon the fil­
ing with the clerk by any interested person of an affidavit 
setting forth the above facts, the names of the heirs if 
known and other pertinent facts as required by the clerk, 
collect or otherwise reduce to possession or turn into cash 
all assets of the estate. If' after payment of funeral ex­
penses as a preferred claim against the estate there are 
assets remaining, the clerk shall give notice to creditors 
and heirs as provided by section 317-52 by posting, or if 
there are sufficient funds, by posting and advertising, and 
if after the period and distribution of assets to creditors 
of deceased persons who have filed proper claims there are 
assets remaining, then the clerk upon the facts contained 
in the affidavit as to heirship, shall deliver the assets 
to the heirs in accordance with the statutes of descent of 
the Territory. If' no creditors or heirs appear or are 
found within sixty days of the notice, the clerk shall 
convert all personal property into cash and forthwith de­
posit the same with the treasurer of the Territory. 

: 
P• 108: 

n• • •
"Section 92 differs from the preceding sections in that it applies to estates in which administration has been commenced 

but which are so small in size that general creditors will not share in their distribution. .ll. summary and early distribution 
is thus provided. n 
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Secs. 86-92, COi.ITOOIT, continued. 

From MFG, p. 112: 

11 The above section • • • contemplates a minimum of administration. It differs from the precedinG sections which actually 
dispense mth administration, in that it contemplates some administration by a personal representative under the supervision 
of the court until it appears that further administration is unnecessary. See sec. 142 for the classification of claims." 
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MDEL PROOATE GODE 

Al)JUl)JG4TFD COMPROMISE OF GON'IBOVERSIF.S 

93. Agreement to oanpromise oontroversies 
=-,...,..,_. The oompromi.se of any oontest or oontroversy 

Admission to probate of any instrument propounded 
as the last will of any decedent, 
The construction, validity or effect of any such 
instrument, 
The rights or interests in the estate of the 
decedent of any person, whether ~Jajmjng under a 
will or as heir, 
The rights or interests of any beneficiary of any 
testamentary trust, or 
Th~ administration of the estate of any decedent 
or of any testamentary trust, 

or not there is or may be any person interested who 
minor or otherwise without legal capacity to act in 
• or whose present existence or whereabouts cannot b8 

ed, or whether or not there is any inalienable 
or future contingent interest which may be affected 

h compromise, shall, if made in Paccordunce with the 
ens of this Gode, be law.ful and binding upon all the 

s thereto, whether born or unborn, ascertained or un­
• ad, including such as e.re represented by tru.'.ltecs, 

of estates and guardians ad litem; but no such 
e shall in any way impair the rights of creditors 

taxing authorities. 

Compromise agreement to be executed and 
the court• a ointment of ian ad litem. 

Execution of compromise agreement by competent
The terms of such compromise shall be set forth in 

8. 1llent in writing which shall be executed by all com­
PBrsona having interests or claims which will or may 
ntea. by such compromise, except those who may be liv­
llhoae present existence or whereabouts is unknown 
ot after diligent search be ascertained. 
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Secs. 9;3-95, MFC, continued. 

(b) Submission to court for execution by fiduciaries. 
Any interested person may then submit the agreement to the 
court for its approval and for the purpose of directing the 
execution thereof by the personal representative of the 
estate, by the trustees of every testamentary trust which 
will be affected by the compromise, and by the guardians of 
the estates of minors and other incompetents and of unborn 
and unascertained persons and of persons whose present ex­
istence or whereabouts is unknown and cannot after diligent 
search be ascertained, who might be affected by the compro­
mise. 

(c) Appointment of guardian ad litem. If there shall 
be any person who, if living, has an interest which may be 
affected by such compromise but whose present existence or 
whereabouts cannot after diligent search be ascertained, or 
who is a minor or otherwise incompetent and has no guardian 
of his estate, or if there is any future contingent interest 
which might be taken by any person not then in being and 
which might be affected by the compromise, the court shall 
appoint a guardian ad litem to represent such person. 

Sec. 95. Order approving agreement and directing 
execution bv fiduciaries. Upon due notice, in the n:anner 
directed by the court, to all interested persons in being, 
or to their guardians, and to the guardians of all unborn 
persons who may take contingent interests by the compromise, 
and to the personal representative of the estate and to all 
trustees of testamentary trusts which would be affected by 
the compromise, the court shall, if it finds that the con­
test or controversy is in good faith and that the effect of 
the agreement upon the interests of persons represented by 
fiduciaries is just and reasonable, make an order approving 
the agreement and directing the fiduciaries and guardians ad 
litem to execute such agreement. Upon the making of such 
order and the execution of the agreement, all further dispo­
sition of the estate shall be in accordance with the terms 
of the agreement. 
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'Secs. 93-95, continued, 

OOMMENT: 
Insofar as there are jurisdictions holding that probate courts owe a duty to testators to see that their wills if valid are 

mitted to probate, e,g,, In re Dardis 1 ilill, 135 Wis. 457, ll5 N.W. 332, legislation on compromise agreements dealing with the 

illdity or effects of wills and other controverted matters with respect to estates is desirable. 

Further there are jurisdictions holding that after infants become of age they may attack judgments entered upon court approved 

ompromises made by their next friends or guardians ad litem. The foolichness of this holding is discussed in 27 American 

urisprudence, p. 852 as follows: 

"•, • It would seem to be clear that if the court has effective power to authorize a compromise of an infant 1s rights, 
it should have power to bind the infant equally with the adult, and to limit his right to object to the same legal causes and 

1 .to the same time as those to which the adult is limited, bearing in mind, of course, that the infant necessarily has a greater 
.. ; range of attack for fraud or collusion. If an infant is to have an oppcrtunity after he becomes of age, perhaps fifteen or 
••• twenty years later, to attack for mere error a decree entered with the sanction of the' court upon a compromise, it would seem 

.that it is idle to talk about the power of the court to authorize compromise in such cases. tt 

The .Hawaiian statutes do not completely clarify the above situations. 
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QEL PROBATE CODE 

PERSONAL REPRESENTATIVES 

Sec. 96. Persons entitled to domiciliary letters. 
(a) Order of persons entitled. Domiciliary letters 

testamentary or domiciliary letters of general. administra­
tion may be granted to one or more of the persons herein­
ai'ter mentioned, natural. or corporate, who are not dis­
qualified, in the following order: 

(1) To the executor or executors designated in 
the will; 

(2) To the surviving spou.se or next of kin, or 
both, or to some person or persons nominated 
by them or any of them, aa the court may, in 
its discretion, determine; 

(3) If there are no executors nor a surviving 
spouse nor any next of kin, or if none of such 
persons files a petition for letters within 
thirty days ai'ter the death of the decedent, 
then to any other qual.ified person. 

(b) Who are disgual.ified. No person is qual.ified to 
serve as a domiciliary personal representative who is 

(1) Under twenty-one years of age; 
(2) Of unsound mind; 
(3) A convicted felon, either under the laws of 

the United States or of any state or terri­
tory of the United States; 

(4) A non-resident of this state who has not ap­
pointed a resident agent to accept service of 
process in a.ll actions or proceedings with 
respect to the estate and caused such appoint­
ment to be filed with the court; 

(5) A corporation not authorized to act as a 
fiduciary in this state; 

(6) A person whom the court finds unsuitable. 

•continued--130-

REVISED U'i'1S OF HA.VIAII 

Sec. 317-13. Appointment of administrators, priority.
In the appointment of administrators upon the property of 
deceased persons, the following order of priority shall be 
observed: 

(a) The husband of a deceased ille; 
(b) The wife of a deceased husband; 

~~~ The children being major; 
The father of a deceased child, whether major or 
minor; 

(e) The mother of a deceased child, whether major or 
minor; 

(f) The brothers and sisters of the deceased; 
(g) The cousins germane of the deceased; 
(h) Any bona fide creditor applying for administration1 
Provided, the judge may for satisfactory cause disreglll'd 

the order of priority. If neither the surviving spouse nor 
any child being major wish to accept appointment as adminis­
trator, such surviving spouse or child may nominate another 
to act as administrator, and the person nominated may be 
appointed by the judge without regard to the order of priori• 
ty set forth herein, 

Sec. 317-9. Residence qualifications, executors, 
administrators, guardians. Every executor and administrator 
appointed by any court of the Territory, whether or not ap­
pointed pursuant to the express provisions of a will and 
every guardian appointed by any court of the Territory, in­
cluding any co-executor or co-administrator or co-guardian, 
in order to be qualified for such fiduciary office, shall be 
either an individual residing in the Territory or a trust 
company organized under the laws of the Territory. 



Sec. 96, continued. Sec~ 317-9, RLH, continued.

The provisions hereof shall not apply to any executor, 
administrator or guardian who has been duly appointed, 
whether by court or otherwise, or who may be acting under a 
will admitted to probate, prior to May 12, 1943, or who may 
be appointed by court or who may be acting under a will ad­
mitted to probate subsequent to that date pursuant to the 
express provisions of the will of a decedent who has died 
prior to that date. 

In case, subsequent to that date, any executor, admin­
istrator or guardian to whom the provisions hereof are 
applicable becomes disqualified under the provisions hereof, 
by reason of giving up residence within the Territory or 
otherwise, then his office as such fiduciary shall become 
vacant, and in such case, unless the order or instrument 
under which he has been acting otherwise makes lawful pro­
vision applicable in the case of a vacancy in such office, 
or unless any circuit judge sitting at chambers and having 
jurisdiction over the estate or Tiard expressly authorize 
any such executor, administrator or guardian to continue to 
hold such office under such conditions as the judge may see 
fit to impose, such vacancy may be filled by any circuit 
judge sitting at chambers and having jurisdiction over the 
estate or ward. 

COMMENT: 
The above MPG and RLH provisions differ in the following particulars: 

1. The former does not mandate observance of a preference list in the appointment of personal representatives, rather it per­

mits such observance. 

2. The RlJl places creditors on the preference list, whereas UD.der tb.e MPG creditors would fall in the "other qualified person" 

category. 

3. The MPG permits the appointment of non-residents as personal representatives under restricted circumstances, RlJl prohibits 

BUch appointment. 
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Sec. 96, COMMENT, continued. 

The Gode Committee comments on points (1) and (3) as follows at pp. ll6-7: 

''· 
11 

.. 
No fixed order of preference seems very satisfactory and for that reason the section has been made as flexible as possible, 

giving the court a wide discretion. 
"The above section perrrrl.ts non-resident personal representatives. In some jurisdictions the personal representative must 

always be a resident. In others there is no requirement that the personal representative be a resident. Still others, like the 
section presented herewith, take a middle ground, and permit a non-resident personal representative subject to restrictions. It 
would seem that it is occasionally desirable to have a non-resident act as personal representative. Numerous situations could 
be suggested where that would be true. For example, the decedent may have resided near the state line and the bulk of his 
estate may be in the adjoining state. Or his relatives, or those who knew him best and on whom he relied in business matters, 
may reside just over the state line. It would be unfortunate to preclude them from qualifying as personal representatives." 
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tlODEL PR.031.TE CODE 

Ssc. 97, flhq1, letters to be issued. When a dulJ' ap­
pointed personal representative has gi·,·en sucb bond as may 
be required and the bond has been approved by the court, 
letters under the seal of the court shall be issued to him. 

SGc. 9S, \'/hen personal reprss<?ntatiYe rnay be removed, 
\Then tbo personal representative becomes mgntally incompe­
tent, disqualified, unsuitable or incapable of discharging 
h!.R t=st, has mismanaged the estate, failed to perform any 
duty imposed by law or by any lawful order of the court, or 
bes ceased to be a resident of the state without filing tbs 
authorization of an agent to accept service as provided by 
section 96 (b) hereof, then the court may remove him. The 
court on its own motion may, or on the petition of any p8r­
aon interested in the estate shall, order t'.,<:i representstive 
to appear and show cause why he should not be removed. The 
removal of a personal representative after letters are duly 
issued to him does not invalidate his official acts performed 
prior to removal, 

SeCl, 99. Apnointment of s_,.,ccessor oersonal 
I'Bprnsentative. When a personal representative dies, is re­
□ oved by the court, or resigns and SECh resignation is 
accepted by th,3 court, the court may, and if he was the sole 
or last surv·.tving personal represent2.tive and administration 
is not completed, the court shall, appoint another personal 
representative in his place. 

Sec. 100. SuccesCJ0r_J2.'ffRDnal represent-uthre ru,j 
adrn.i..nistrator with w.iD aYJr:e:ced; rights and ooner!l_. When a 
successor personal representative or an administrator with 
the Pill annexed is appointed, he shall have all the rights 
and pouers of his predecgssor or of the executor designated 
~ the will, except that he shall not exercise powers given 
: the will TIilich by its terms are personal to the executor 

erein designated, 
C0)£!8NT. 

These sections cod5-:~- H!r~-:aiian prai:;tic6. 

-------------------------~ 
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M'.DEL PROBATE CODE 

Sec. lOl. Powers of surviving personal representative. 
Every power exercisable by joint personal representatives 
may be exercised by the survivor of them when one is dead 
or by the other when one appointment is terminated by order 
of the court, unless the power is given in the will and its 
terms otherwise provide as to the exercise of such power. 

COll!MENT: 
This section reflects the general rule. 
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M:DEL PRffiA.TE CODE 

Seo. 102. What powers of personal representatives 
joint and what several. Where there are two or more per­
sonal representatives, the following powers oan be exer­
cised only by all of them: 

(a) To institute suit on behalf of the estate; 
(b) To employ an attorney; 
(c) To carry on the buciness of the deceased; 
(d) To vote corporate shares of the estate; 
(e) To exercise those powers given by the will which, 

by the terms of the will, are to be exercised 
only by all of the personal representatives, or 
by all the survivors of them. 

AD. other powers oan be exercised by any one of the person­
al representatives, unless the will otherwise provides. 

COMME:NT: 
Hawaii doos not have a statute dealing with powers of joint personal representatives. The rationale of MPG, sec. 102, is 

stated at pp. 852-4 of Atkinson on Wills: 

II• • • 
11 There has been much dispute and confusion as to whether the interests, powers and duties of corepresentatives are joint, 

several, joint and several, or joint or several; the matter is best approached by considering the various specific problems, 
without attempting 

"· 
11 0ne 

.. 
to lay down an a priori concept of the relationship•••• 

corepresentative may act for all with regard to matters which are ministerial or do not involve discretion. Thus, 
one may sell or assign a note payable to the decedent, or release a debt due to the estate, or make a sale of personalty 
belonging to the estate. He may not, however, by borrowing money for the estate bind his corepresentatives•••• 

"In the case of certain important and discretionary matters, however, one corepresentative may not act alone. Such acts 
as the selling of realty, the carrying on of,the deceased 1s business, the selection of counsel for the state, and the 
voting of stock owned by the deceased, are exa.mples of powers which must be exercised by all. • ..11 
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MJDEL PROBATE CODE 

Seo. 103. Compensation. If a testator by will makes 
provision for the compensation of his executor or adminis­
trator, that shall be taken as his full compensation un­
less he files in the court a written instrument renouncing 
all claim for the compensation provided by the will before 
qualifying as personal representative. The personal rep­
resentative, when no compensation is provided in the .;ill, 
or when he renounces all claim to the compensation provided 
in the will, shall be allowed such compensation for his 
services as the court shall deem just and reasonable. Ad­
ditional compensation may be allowed for his services as 
attorney and for other services not required of a personal 
representative. An attorney performing services for the 
estate at the instance of the personal representative shall 
have such compensation therefor out of the estate as the 
court shall deem just and reasonable. Such compensation 
may be allowed at the final settlement; but at any time dur­
ing administration a personal representative or his attorney 
may apply to the court for an allowance upon the compensa­
tion of the personal representative and upon attorney's 
fees. If the court finds that the personal representative 
has failed to discharge his duties as such in any respect, 
it may deny him any compensation whatsoever or may reduce 
the compensation which would otherwise be allowed. 

REVISED LAWS OF HAWAII 

Sec. 219-17. Fees and expenses of executors, 
administrators, trustees and guardians. Upon all moneys 
and other property received in the nature of revenue or in­
come of the estate, such as rents, interest, dividends and 
general profits, executors, administrators, trustees and 
guardians, except trustees of a charitable trust, shall be 
allowed as commissions payable out of the income received 
during each year, seven per cent for the first $5,000 and 
five per cent for all over $5,000 such commissions to be pay. 
able as and when such income is received, but not oftener 
than once a year. 

Upon the principal of the estate, executors and adminis­
trators shall be allowed as commissions payble out of the 
principal at the close of administration, five per cent of 
the first $1,000, four per cent for the next $9,000, three 
per cent for the next $10,000, and two per cent for all over 
$20,000, the amount of such principal for this purpose to be 
the appraised value of the estate as of the death of the de• 
cedent. For the purpose of computing such commissions on 
such principal there shall be deducted from the appraised 
value of any real property included in the estate the amount 
of any existing indebtedness secured by lien upon such real 
property duly recorded prior to the death of the decedent am 
which shall have been foreclosed and the real property 
covered by the same sold at any time during the admini,itra­
tion of the estate; and in case the estate includes real 
property subject to an agreement of sale duly recorded 
prior to the death of the decedent such commissions shall 
be calculated on the appraised value of the balance due 
from the vendee oo account of the purchase price thereof. 

• • • 
Such further allowances may be made as the court deems 

just and reasonable for services performed in connection 
with sales or leases of real estate, contested or litigated 
claims against the estate, the adjustment and payment of 
extensive or complicated estate or inheritance taxes, the 
preparation of estate and income tax returns, the carrying 
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Sec. 103, oontinuod, Sec. 219-17, RLH, continued, 

on of the decedent's business pursuant to an order of court 
or under the provisions of any will, litigation in regard 
to the property of the estate or such other special services 
as may be necessary for the executor, administrator, trustee 
or guardian to perform, prosecute, or defend, All contracts 
between an executor, administrator, trustee or guardian and 
an heir, devises, legatee, ward, or a beneficiary other than 
the creator of the trust, for higher compensation than is 
allowed in this section shall be void. 

These provisions shall apply as W8ll to future account­
ing in existing estates as to new estates, 

Sec. 219-18, Attorneys' fees for ordinary proceedings; 
extraordinary services. Attorneys for executors and admin­
istrators, shall be allowed out of the estate, as fees for 
conducting the ordinary probate proceedings, the sama 
amounts as are allowed by section 219-17 as commissions up­
on the pri,ncipal of the estate to executors and administra­
tors, and such further amounts as the court may deem just 
and reasonable for extraordinary services. 

HAWAII REPORTS 

Statutory commissions are provided for the proper and 
faithful execution of trusts and when an administrator 
does not perform the duties devolved upon him by his ap­
pointment he is not entitled to commissions, 26 Haw. 243. 

Likewise an allowance of counsel fees may be re­
fused where the services for which the allowance was 
claimed were unnecessary in connection with the perform­
ance of the duties of the representative, 26 Haw. 243, 
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Sec, 10.3, continued, 

COMMENT: 
~ec, 219-17, RLH 1955, sets the amounts personal representatives and attorneys conducting the ordinary probate proceedings re-

ceive for their services. However, MPC, sec, 10.3, leaves the fixing of fees to the discretion of the court. The Code Committee 

discusses the various provisions of MPG, sec, 10.3, aa follows at pp. 119-20: 

"• •• In view of the wide variety of situations which may determine the amount of fees, a hard and fast rule expressed in 
the statute seems undesirable. If it be thought helpful to have some sort of standard percentage basis to guide the court in 
ordinary cases, the local court may establish this by a rule of its own. 

"The idea of the executor renouncing his fee and accepting the fee fixed by the court is embodied in a number of statutes 
in various states.••• While at first blush it may appear to go too far in overriding testamentary intent, it is believed 
that it is justified, Primarily, this is based upon the propositions that the court, for the benefit of all persons interested 
in the estate, exercises a sound discretion to appoint a suitable personal representative, and that the estate will be adminis­
tered in a more competent manner if an adequate fee is paid. Ii' we were to say that the testator should be able to set a low 
fee and compel his executor to accept that amount or renounce the office, then unsatisfactory results might follow, This 
executor might be the most highly qualified to administer the estate, and an inferior administrator would be appointed who 
would receive a larger fee than the person named in the will. While this might not often happen, it is entirely possible that 
the testator might name a aeries of executors to be appointed according to a given order of preference, none of them to re­
ceive more than the low fee named in the will. By this means he could name ill the competent persons in the community and thus 
preclude adequate payment for the services of administering his estate by any well qualified person. Yet it is clear that the 
law should not allow a testator to deny to the administrator all compensation beyond the amount ho should name, If he could do 
that he could provide in his will that no fee whatever should be paid to any person for administering his estate. And it would 
be but one step further for him to provide that his estate should not be administered at all, It is believed that the only 
place to draw the line is at the point where this section draws it. 11 



MDEL PROBATE CODE 

Seo. 104. Allowance for defending will. When any 
person designated as executor in a will, or the adminis­
trator with the will annexed, defends it or prosecutes 
any proceedings in good faith and with just cause for the 
purpose of having it admitted to probate, whether suc­
cessful or not, he shall be allowed out of the estate 
his necessary expenses and disbursements including reason­
able attorney 1s fees in such proceedings. 

HA.WAII REPORTS 

"The rule • • • that any reasonable costs and expenses 
incurred by executors in probating a will, even if contest­
ed, is the one which should be followed in this Territory. 
But these expenses should be reasonable. There is no 
question but that the executors in this instance acted in 
good faith." 16 Ha~. 575, 579 (1905). 

Circuit judge in probate has incidental authority to 
allow out of an estate attorney's fec3 incurred in liti­
gation involving contests over probate of wills, 25 Haw. 
337, 34l, 

COMMENr: 
From MFC, p. 120: 

"If a personal representative prosecutes or defends in proceedings to construe a will, he can recover expenses and 
attorney's fees without a statute such as this. This section is necessary only because, if probate is denied, it might 
be claimed that a personal representative named in it or defending it is not entitled to expenses and attorney 1s fees. 11 
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MJDEL PROBATE CODE 

Sec. 105. SpeciaJ administrators. For good cause 
shown a special administrator may be appointed pending 
the appointment of an executor or a general administra-
tor or after the appointment of an executor or a general 
administrator without removing the executor or general 
administrator. A. speciaJ administrator may be appointed 
without notice or upon such notice as the court may 
direct. The appointment may be for a specified time, to 
perform duties respecting specific property, or to per­
form particular acts, as stated in the order of appoint­
ment. The special administrator shall make such reports 
as the court shall direct, and shall account to the court 
upon the termination of his authority. Otherwise, and 
except as the provisions of this Code by terms apply to 
general personal representatives, and except as ordered 
by the court, the law and procedure relating to personal 
representatives in this Code shall apply to special admin­
istrators, The order appointing a speciaJ administrator 
shall not be appealable. 

REVISED UWS OF Hii.WAII 

Sec. 317-19. Temporary administrator may pay claims; 
family allowance. P;r-_obate courts are authorized to order 
temporary administrators where the interest of other 
creditors would not be adversely affected, to pay lawful 
claims against the estate and a family allowance in all 
cases where an appointment of an administrator or an ex­
ecutor is held up by reason of contest. 

Sec. 317-17. Continuance of the business of a decade~. 
(a) The judge having jurisdiction of the estate may, •• • 
authorize the personal representative, or appoint a trustee, 
to continue any business of the decedent, for such period 
and with such powers as the judge may deem advisable.••• 

(b) The judge having jurisdiction of the estate may, 
••• authorize the personal representative, or appoint a 
trustee, to organize, or join with others in the organiza­
tion of a corporation to ce.2'ry on the business of the de­
cedent on such terms as the court may deem advisable, and 
to contribute all or part of tae property of the estate 
which was invested in the business at the time of the death 
of tbs decedent as the capital to such corporation and 
accept stock in the corporation in lieu thereof, such stock 
to be held upon the same terms as the property of the 
estate. 
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M)JlEL PROBATE CODE 

BOND OF PERSONAL REPRE::l&ITATIVE 

Sec. 106, Personal representative to give bond, 
Except as provided in section 107, every personal 
representative shall, before entering upon the duties 
of his office and within such tillle as the court directs, 
execute and file a bond, procured at the expense of the 
estate, with sufficient surety or sureties in such 
amount as the court finds necessary for the protection 
of interested parties, conditioned upon the faithful 
discharge of all duties of his trust according to law, 
including his duty to account as provided in section 172. 
In the absence of special circumstances, the court shall 
fix the bond in the amount of the value of any part of 
the estate which it can determine from examination that 
the personal representative might easily convert during 
the period of administration plus the value of the 
gross annual income of the estat2. 

REVISED LA.ID OF HAWID 

Sec, 219-20. Expense of bond. Any ... executor, 
administrator, ... or other fiduciary required by law 
or the order of any court or judge to give a bond or 
other obligation as such, may include as a part of the 
lawful and chargeable expense of executing his trust 
such reasonable sum, paid a company authorized under the 
laws of the Territory to become surety on such bond or 
obligation, for becoming his surety thereon, as may be 
allowed by the court in which, or a judge before whom, 
he is required to account, not exceeding one per cent 
per annum on the amount of such bond. 

COMMENT: 
The common law in Hawaii and MPG, sec. 106, require administrators and executors not exempted by will to file bends before 

qualifying for office. At common law the amount of these bonds is determined by the estimated value of the personal estate of 

decedents. MPG, sec. 106, modifies the abcve personal estate value rule by stating that in the absence of special circumstances 

the amount of the bond should be equal to that part of the estate which can be easily converted plus the value of the gross 

annual income of the estate. 

In discussing the special circumstances to be considered in determining the amount of bonds, the Code Colillllittee states at 

121-2: 
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Sec. 106, COMMENT, continued. 

"· .. it is believed to be impossible to determine fairly in all cases the amount of the bond by a fixed rule. The 
character of the assets, the fact that the personal representative is the principal diatributee and that there are no 
debts, the fact that other assets may soon be received, and many other factors may well enter into the discretion of the 
court in determining the amount of the boud. However, the determination of the amount should not be capricious; and in 
the absence of special circumstances, the rule laid down in the last sentence of this section should be followed. Since, 
under sec. 115 the amount of the bond may be increased if a sale takes place, it may be desirable to take the probability 
of such sale into consideration in fixing the original bond if it is reasonably certain that the sale will take place and 
its approximate terms can be anticipated. 

"This and the succeeding sections on bonds of personal representatives apply to special administrators, as well as 
general administrators and executors. See sec. 3 (u). Under this section, the bond of a special administrator may be 
fixed at a nominal amount, since the very circumstances calling for the appointment of a special administrator may also 
constitute the I special circumstances' referred to in this section." 
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iillDEL PROBll.TE CODE 

Sec. 107. When bond not required. 
(a) P,:,yiaions of will. When, by the term.:; of the 

will, the testator expresses a wish that no bond shall be 
required of the executor, no bond shall be required unless 
the court, for E(lOd cause, fj.nds it proper to require it; 
but the court, for good cause, may at any subsequent tifle 
require a bond to be given. 

(b) D8n9_;j.t of collate:ral by 12§rso119.J. representative. 
A personal representative may at any time turn over to and 
deposit with the clerk of the court cash or collateral in 
an amount and nature satisfa8t□ ry to tha court il1 lieu of 
all or a part of the amount of his bond. The clerk shall be 
liable for ths safekeepillg tllsreof and shr.:11 pay out or 
deliver the ~,'hlG only on order of the court. 

(c) ]2.Q.l,02,it of personal assets of e§i;nte. Personal 
assets of the astate may bo deposited with a dom3stic b'.illlc­
ing or trus·~ company upon such terms as may be prescribed 
by order of the court. The amount of the bond of the per­
sonal represente.tive may be i·educed in :Jroportion to the 
value of' the assets so d3posited; or the court may, if the 
assets so deposited be deemed sufficient, accept the dep:,sit 
in lieu of rec11,iring a bond of the personal representative. 

(d) Corporate fiduciarv as personal representative. 
If the persontl representative ls a trust comp.ny or bank 
9 Xisting or doil1g businecs under the laws of thi3 state, the 
deposjt of cash or collateral with the state treasurer re­
quired by such laws may, if satisfactory to the court, be 
accepted i.n lieu of requiring a bond. 

Sec. 317-29. B:md; ccnfirr~1tion. E.-sry executor or 
administrator so authorized to sell real property shall 
give bond to the judge, ... provided, that no such 
bond shall be required from an executor appomted without 
bond by a will . . .. 

COl-i: 3£,JT: 
Under the MFG, although the will provides executors need not give bonds, the court is e2powered to require it for good 

cause. Hawaii's statute on the other hand does not give the court such discretion. The reason for the discretion given by 

the Code is for the protection of creditors. 

J"'mfar e.s Hawaii does not have provisions requiring th8 deposit of cash or collateral with the state treasurer, HFJ, 

sec. 1G7(d), should be omitted. Hawaiio.r, probate practice also d:Jes not provide, for diminutiorc of the all''.Jt:nts of bonds as 

Pr□ ,id'ld by MPG" sec. 107(:0) ancl. (c). 

l 



M)IlEL PROBATE CODE 

Sec. 108. Agreement between personal representative 
and surety as to deposit of assets. It shall be lawful for 
the personal representative to agree with his surety for 
the deposit of any or all moneys and other assets of the 
estate with a bank, safe deposit or trust company, 
authorized by law to do business as such, or other deposi­
tory approved by the court, if such deposit is otherwise 
proper, in such manner as to prevent the withdrawal of 
such moneys or other assets without the written consent of 
the surety, or on order of the court made on such notice to 
the surety as the court may direct. 

COMMENT: 
There is authority for the contention that deposits subject to the joint control of personal representatives and their 

bondsmen are not authorized and consequently the representatives are subject to losses from bank failures. See 

Jones v. O'Brien, 58 S. D. 213, 235 N. W. 654 (1931). 

In the light of the above, the Code Committee states at p. 123: 

u. • • While some courts have held that such an agreement as to withdrawals is valid without any statute, 
there is authority to the contrary; and it is believed that this statute should be included in order to remove any 
doubt about the matter.a 

Hawaii has no such statute. 



MlDEL PROBATE COIE 

Sec. 109. Obligees of bond; joint and several 
Jje.bilitv. The bond of the personal reJ;\resentative shall 
run to Lthe State of to the use of./ all persons 
interested in the estate and shall be for the security and 
benefit of such persons. The sureties shall be jointly 
and severally liable with the personal representative and 
with each other. 

COM!£NT: 
In Hawaii the practice is to have the bonds run to the judge of the probate court. 
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MJDEL PROBb.TE CODE 

Sec. 110. Bonds of .joint personal representatives. 
When two or more persons are api;ointed personal representa­
tives of the same estate and are required by the provisions 
of this Code to give a bond, the court may require either a 
separate bond from each or one bond from all of them. No 
personal representative shall be deemed a surety for another 
personal representative unless the terms of the bond so 
provide. 
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MJDEL PRDful.TE CODE 

Sec. lll. Affidavit of per~nueJ sureties. Each 
personal surety shall execute and file with the court an 
affidavit that he owns property subject to execution, of a 
value over and above his liabilities, equal to the amount 
of the bond, and shall include in such affidavit the total 
amount of his obligations as surety on other official or 
statutory bonds. If the amount of his bond exceeds 

. n,ooo, the affidavit shall also state 
(a) An adequate description of the real property 

within this state offered by him as security, 
which iden.tifies it sufficiently to establish 
the lien of the bond thereon as hereinafter 
provided; 

(b) The total amount of the liens, unpaid tBJCes and 
other encumbrances against each property 
offered; 

(c) The assessed value of such property offered, 
its market value and the value of the equity 
over and above all encumbrances, liens and 
unpaid taxes; 

(d) That the equity of such real property offered is 
eq_ual to the amount of the bond. 

REVISED UW3 OF HAWAII 

Sec. 7-21. Justification of sureties. Whenever by 
any law, regulation, ... order of court, ... any 
person shall be required to give any written bond or 
undertaking • • . for the indemnity or security of any 
person, party or any officer ... there shall be 
attached to such bond or undertaking an affidavit of 
each of the sureties thereon, duly verified by oath, from 
which it shall appear that the sureties have property 
situate within the Territory subject to execution and 
that the sureties taken together are worth in such prop­
erty the amount of the penalty specified in the bond or 
undertaking, over and above all of their debts and 
liabilities. In default of such justification no such 
bond or undertaking shall be acc,ipted. 
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l'DDEL PiWBATE CODE 

Sec. 112. Approval of bond by .iudge. No bond of a 
personal representative shall be deemed sufficient unless 
it shall have been examined and approved by the judge, or 
in his absence by the clerk, and the approval endorsed 
thereon in writing. Before giving approval the judge or 
clerk may require evidence as to the value and character 
of the assets of personal sureties, including an abstract, 
certificate of other satisfactory evidence of title of 
every tract of real property which is offered as security. 
In the event that the bond is not approved, the personal 
representative shall, within such time as the judge or in 
his absence the clerk may direct, secure a bond with 
satisfactory surety or sureties. 

REVL3ED IA\£ OF HA.WAII 

Sec. 7-21. Justification of sureties, ... such 
corporation may be accepted as surety on such bonds in 
lieu of the personal sureties hereinbefore required, when­
ever, in the opinion of the officer or officers whose duty 
it is to approve such bond, the rights of all parties in 
interest will be fully protected. 

COMMENT: 
In Hawaii the court clerk may not act in the probate judge's stead to examine nor to approve the bonds. 

-148-



MDEL PROBATE CCDE 

Sec. lJJ. Bond lien on real property of personal 
purety; recording of lien. Upon the approval and recording 
of the bond of a personal suraty, when the amount of such 
bond exceeds $1,000, a lien on the real property of the 
surety in this state, offered in the affidavit of the sure­
ty, shall arise as security for the performance of the 
obligation of the bond. The clerk of the court shall, be­
fore letters are issued to the personal rep,::esentative, 
cause to be recorded in the office of the Lregister of 
deedi} of each county in which may be located any real 
property as set forth in the affidavit of the surety, a 
statement signed by the clerk, giving a sufficient descrip­
tion of the land, the name of the principal and sureties, 
the amount of the bond, and the name of the estate and th~ 
court in which the bond is given. The _&egister of deed.!!,/ 

· shall record such statement, either in the book of liens or 
in a suitable book provided for liens on real property of 
sureties. All such recorded statements shall be duly in­
dexed in such manner that the existence and character of 
the liens may conveniently be determined. 

aa 

COMMENT: 
Hawaii has no like section and the Code Committee states re MPC, sec. lJJ, at PP• 125-6: 

11'rhs effect of this section, together with provisions in secs. 111, 112, 116 and 117, is to require each personal surety, 
on bonds fixed in an amount in excess of $1,000, to give a lien on one or more tracts of his own real estate within the state 
as security for the performance of the obligation of the bond. The advantages of such a statute are obvious. If the title of 
the prospective bondsman to real estate is investigated, and if the bond becomes a lien on such real estate when it is approved 
by the court, the danger of loss from financial irresponsibility of the bondsman is largely eliminated. Certainly in large 
metropolitan areas whsre 1straw 1 bondsmen are common, strong arguments can be made for the adoption of such legislation. On 
the other hand, the probable result of such a statute is that corporate bondsmen would be secured in most cases, and the per-
sonal bondsman who acts as such without charging a fee would be relatively uncommon. In rural areas ths use of personal 
bondsoen is likely to be more satisfactory, and in states having no cities of any considerable size it may be thought unde­
sirable to adopt this feature of the Code. ~ •• 
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Seo, ill, COMMENT, continued. 

"If it is deemed best not to require a specific lien on the real estate of the personal bondsman, the Code can be enacted 
with the following changes: Omit all except the first sentence of sec. 111, In sec, lJ.2, omit the following phrase at the 
end of the second sentence, 'including an abstract, certificate or other satisfactory evidence of title of every tract of real 
property which is offered as security,' Omit all of sec, 113, In sec, 116 omit subsection (b). Omit all of sec, ll7.n 
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M:>DEL PRO&ITE COIE 

Sec. ll.4. letters deemed revoked on failure to give 
]JQJJ,g. If at any time a personal representative fails to 
give a bond as required by the court, within the time 
fixed by the court, some other person shall be appointed 
in his stead. If letters have been issued, they shall be 
revoked. 

Sec. 115. Court may increase or decrease bond. 
The court may at any time increase or decrease the amount 
of the bond of the personal representative -when good cause 
therefor appears. In the absence of special circumstances, 
the court shall increase the bond on a sale of real 
property, or of personal property -which could not easily 
be converted. 

REVISED LA.J..S OF HAWAII 

Sec. 317-29. Bond; £Dnfirmation. Every executor 
or administrator so authorized to sell real property 
shall give bond to the judge, with sufficient sureties, 
conditioned to sell the same and dispose of the proceeds 
in the manner provided by law; provided, that no such 
bond shall be required . . . from an executor or 
administrator who has already given a sufficient 
bond. . .. 

COMlDT: 
These sections apply during the administration of the estate and do not relate to qualification bonds. 
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Seo, 116, Release of sureties before estate fully 
administered, 

(a) Release for cause, For good cause, the court may, 
before the estate is fully administered, order the release 
of the sureties of the personal representative, and require 
the ~rsonal representative to furnish a new bond, 

(b) Release of personal surety who has giyen lien op. 
real property. If a personal surety who has given a lien 
on specific real property as security applies to the court 
to have the lien released, the court shall order the re­
lease requested, if sufficient other real property of the 
surety is substituted on the same terms and conditions as, 
required for the lien to be discharged, If such personal 
surety who requests the release of the lien does not offer 
a lien on other real property, the court shall order the 
personal representative to offer other security within a 
reasonable time to be fixed in the order, and upon the 
approval of such new security, the court shall order the re,-, 
lease of such personal surety. 

(c) Extent of liability of original and new sureties. 
'.l'he original sureties shall be liable for all breaches of 
the obligation of the bond up to the time of filing of the 
new bond and appraval thereof by the court, but not for the 
acts and omissions of the personal representative there­
after. The new bond shall bind the sureties thereon with 
respect to acts and omissions of the personal representative 
from the time when the sureties on the original bond are no 
longer liable therefor or from such prior time as the court 
directs, 

COMME.N'l': 
HaiWaii 1e statutes are silent re release of sureties. The Code Committee discusses I.IFC, sec. 116, at p. 127: 
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Seo. 116, COMr.ra:NT., continued. 

"In some ata.tes a. surety ma.y be relea.aed a.t a.ny time on his request, without a. showing of ca.use. • • . .li.s fa.r a.s the 
corporate surety is concerned, it is felt that it should not be allowed to resign a.t the very moment when it is needed. 
Therefore under the provisions of this section such a. surety ma.y be released only when there is good ca.use. The same reason­
ing applies to the personal surety, with ono exception. If the personal surety who ha.a given a. lien on land wishes to dis­
pose of the land it ma.y be desirable to discharge the lien. Subsection (b) provides for this situation, requiring the 
discharge of the lien upon the request of the aurety.11 

The exception mentioned in the quotation above does not apply in Hawe.ii under its current statutes for the bonds of personal 

do not give rise to liens on their realty. (See MFC, sec. ill,) 
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Sec. ll7. Recording of release of lien. The lien 
on the real proper_iy of a personal ~urety shall be cancelled 
of record by the Lregister of deed.a/ upon filing with him a 
certified copy of the order duly discharging the surety or 
releasing the lien. 
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Seo. US. Suit bond. 
(a) Execution of bond deemed an appearance. The 

execution of the bond of a personal representative shall be 
deemed an appearance by the surety in the proceeding for 

r
the adml ol stration of the estate including all hearings 
with respect to the bond. 

(b) Summary enforcement in procAeding for
jini.stration. Subject to the provisiona of subsection 

a hereof, the court may, on breach of the obligation of 
-the bond of the personal representative, after notice to 
the obligora in the bond and to such other persons as the 
court directs, summarily determine the damages as a part of 
the proceeding for thA edrn1olstration of the estate, and by 
appropriate process enforce the collection thereof from 
those liable on the bond. Such determination a.rd enforce­
.rnent may be made by the court upon its own motion or upon 
application of a successor personal representative, or of 
any other personal representative, or of any other inter­
ested person. The court may hear the application at the 
time of settling the acoounts of the defaulting personal 
representative or at such other time as the court ·may direct. 
Damages shall be assessed on behalf of all interested per­
sons and may be paid over to the successor or other non-de­
faulting personal representative and distributed as other 
assets held by the persone.l representative in his official 
capacity. 

(c) Rpforcement by separate suit. If the estate is 
al.reedy distributed, or if, for any reason, the procedure to 
eaover on the bond provided in subsection (b) hereof is in­

adequate, any interested person may bring a separate suit in 
court of competent jurisdiction on his own behalf for 

!llllages suffered by him by reason of the default of the per­
ona1 representative, 

(d) Bond not void upon first recovery. The bond of the 
rsonal representative shall not be void upon the first re­

OVery, but may be proceeded upon from tima to time until the 
ole penalty ia exhausted. 

on 

HAWAII REF'ffiTS -

The surety of the bopd of the executrix, by signing the 
bond and by not stipulating for an opportunity to object to 
any proceedings, intrusted the representation of their 
principal 1e rights and interests to the principal himself, 
22 Haw. 403. 
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Seo. ll8, MEU, continued. 

(e) Denial of liability by surety: intervention. If 
the court has already determined the liability of the per­
sonal representative, the sureties shall not be permitted 
thereafter to deny such liability in any action or hearing 
to determine their liability; but the surety may intervene 
in any hearing to determine the liability of the personal 
representative. 

COMMENT: 
Hawaii does not have the summary enforcement procedure provided by MPG, sec. ll8(b), which procedure the Gode Committee states 

at p .. 129 to have been suggested by the provision on bonds in the Federal Bankruptcy Act. As to the separate suit provisions of 

subdivision (c), the Gode Committee states on the same page: 

"• •• As there is a. provision for separate suit, under the Federal Act, a similar provision is made in this section of 
the Probate Gode. It is believed that separate suits would rarely be brought, but that occasionally it would be impracti­
cable to bring a summary action as & part of the probate proceeding." 

In Hawaii, suits on the bonds of personal representatives are started by the probate judge to whom the bond runs in the court 

of general jurisdiction. 
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MODEL PROBATE CODE 

Sec. 119. Lilllitation of action on bond. Proceedings 
upon the bond of a personal representative shall not be 
brought subsequent to two years after his discharge. 

REVISED LA.IS OF HAWAII 

Sec. 241-1. Six years. · The following actions 
shall be commenced within six years next after the cause 
of such action accrued, and not·.afte:r;: 

(a) Actions for the recovery of any debt founded 
upon any contract, obligation or liability, excepting 
such as are brought upon the judgement or decree of 
some court of record; .... . . . 

COMMENT: 
It seems that in Hawaii the general statute of lilllitations on contract causes of action of six yew-s applies to actions 

based on the bonds of personal representatives. 
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INVENTORY 

Sec. 120. Inventory and appraisement. 
(a) Requirements as to inventory. Within two months 

after his appointment, unless a longer time shall be grant­
ed by the court, ffVery personal representative shall make 
and return a verliied inventory and appraisement in one 
written instrument, of all the property of the decedent 
which shall come to his possession or knO'llledge, including 
a statement of all encumbrances, liens and other charges 
on any item, Such property shall be classified therein as 
follows: 

(1) Real property, with plat or survey description, 
and if a homestead, designated as such; 

(2) Furniture, household goods, and wearing apparel; 
(3) Corporation stocks described by certificate 

numbers;
(4) Mortgages, boms, notes and other written evi­

dences of debt, described by name of debtor, 
recording data, and other identification; 

(5) Bank accounts, insurance policies and money; 
(6) AlJ. other personal property accurately identi­

fied, including the decedent's proportionate 
share in any partnership, but no inventory of 
the partnership property shall be required. 

(b) Requirements as to appraisement, At the time 
administration is granted, the court shall appoint two 
suitable, disinterested persons, as appraisers, to whom 
the personal representative shall exhibit the inventory, 
The appraisers shall determine and state in figures oppo­
site each item contained in the inventory the fair net value 
thereof, as of the date of decedent's death, after deducting 
the encombrances, liens and charges thereon, and forthwith 
deliver such inventory and appraisement, certified by them 
under oath, to the personal representative who shall file it 
with the court. The appraisers shall be allowed such 
reasonable fees, necessary disbursements and expenses as may 

&.WA.II REPORTS 

Inventories are not required in our courts until after 
probate, and then they are required to be made under oath, 
They are supposed to contain a full and true exhibit of the 
entire assets of the testator, whether they may have 
actually come to the possession of the executor or not. An 
inventory under our practice is regarded not as conclu­
sive, but as prima facie evidence of the property that has 
come to the possession, or under the control of the execu­
tor, 2 Haw. 683, 688. 
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Seo. 120-123, !JPC, continued. 

be fixed by the court, which shall be paid by the personal 
representative as expenses of administration. 

(c) Dispensing ltlth appraisers in certain cases. If 
inventory shows that the estate consists solely of 

arsenal assets of definitely liquidated values, or of prop­
erty of negligible value, the court may in its discretion 
accept the verified appraisal of the personal representative 
in lieu of appraisal by appraisers; and in such case the 
court need not appoint appraisers, or may revoke their 
ppointment if already made. 

OMMENT: 
From MFG, pp. 130-2: 

"The purpose of an inventory and appraisement is to make a record of the property belongjng to the estate, to indicate its. 
presumptive value and to furnish the basis upon which the personal representative makes his accounts and for which he is 
chargeable. It also indicates to creditors and other persons interested in the estate the nature and extent of the property. 

"The above section is taken largely from Minn. Stat. (1941) secs. 525.33 end, 525.331 and Kan, Gen, Stat. (Supp. 1943) 
secs. 59-1201, 59-1202. The idea of the inventory and ai::praisement being one inst=ent ia implicit in the Minnesota and 
Kansas statutes•••• 

"Provisions for the time of filing the inventory and appraisement vary from one to three months. The earlier filing ssems 
preferable. However, most of the states providing for the shorter period are those in w:..tich· a notice (up to one month) pre.­
cedes the probate of the will and grant of letters. This ordinarily affords additional time to the interested persons to 
ascertain the nature and extent of the property belonging to the estate. Under this Cede, admjnj~tration mny be granted with­
out e.ny notice. Hence, a two-month period was thought to be necessary but ample to make and return the inventory and appraise­
ment. 

"A few statutes provide for a complete inventory of any partnership property to be included in the inventory of the indi­
vidual decedent's estate. In view of the special nature of partnership proper.ty and of its primary liability for the payment 
of partnership debts, it was thought better not to require such an inventory. Hence, an appraisement of the decedent's pro­
portionate interest only is provided in the above section.... 

"The Kansas statute mentioned above provides for a separate listing of homestead and exempt property. Whether such prop­
erty is homestead or exempt property would seem to require judicial determination necessitating some·action by the court, 
rather than such a classification by appraisers or the personal representative. 

"A long statement as to the qualifications of appraisers is deemed unnecessary. They are merely required to be suitable 
and disinterested. ilso, an oath by the appraisers before entering upon their duties is.believed unnecessary. Their certif­
icate of the appraisement under onth seems sufficient. As in the case of compensation for personal representatives, a 
reasonable compensation for the appraisers is to be determined by the court. 
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Sec. 120-123, COMMENT, continued.. 

"vfuere the property belonging to the estate is located. in counties other than where administration is taken but some 
statutes provide that the court, or the judge of the probate court of such other county, may appoint residents of such other 
county as appraiser for the property located therein. other statutes contemplate the appraisal of all property 
wherever located. by the same appraisers, and. such is the effect of sec. 120{b) hereof. 

"A few statutes provide for a listing of claims against the estate along with the inventory. This serves to indicate 
the net worth of the estate, but it cannot be more than guess work by the personal representatives in many cases, since a 
much longer time is given to creditors to establish their claims. No such provision is included. in the above section. 

" 
"Statutes in a few states, notably those having the community property system, provide for a separate statement of all 

property held. by husband. and. wife together. In view of the tend.ency to subject property held. by the entirety or in joint 
tenancy to inheritance truces, a provision requiring a separate statement of any property held. in joint tenancy, by the 
entirety or by the connmmity might be added. in certain states." 

Sec. 121. Supplementary inventory and. appraisement. 
1foenever any property not mentioned. in the inventory comes 
to the knowledge of a personal representative, he shall 
either make a supplemental inventory thereof and. cause 
such property to be appraised., such supplemental inventory 
and. appraisement to be returned. within thirty days after 
the discovery thereof, or include the same in his next 
accounting, unless the court shall order a particular 
manner of return. 

Sec. 122. Debt of executor. The naming of any per­
son executor in a will shallnot operate as a discharge 
or bequest of any right of action which the testator had. 
against such executor, but such right of action, if it sur­
vives, shall be included. among the assets of the decedent 
in the inventory. If the personal representative.is or be­
comes insolvent, debts owed. to the decedent shall not be 
deemed. assets in his hands in determining the liability on 
his bond. 

Sec. 123. Inventory and. appraisement as evidence. In­
ventories and appraisements may be given in evidence in all 
proceedings, but shall not be conclusive, and other evidence 
may be introduced to vary the effect thereof. 
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MDEL ffiOBATE GODE 

COLLECTION AND MANAGEMENT OF ASSETS 

Seo. 124. Possession. Every personal representative 
shall have a right to, and shall talce, possession of all 
the real and personal property of the deoedent except the 
homestead and exempt property of the surviving spouse and 
minor children. He shall pay the taxes and collect the 
rents and earnings thereon until the estate is settled or 
until delivered by order of the court to the distributees. 
He shall keep in tenantable repair the buildings and fix­
tures under his control and may protect the same by insur­
ance. He may maintain an action for the possession of the 
real property or to determine the title to the same. 

REVISED LAWS OF Hli.WAII 

Sec. 317-14. Possession and control of real estate 
pending administration; distribution; determination of 
heirs. The executor or administrator is entitled to the 
possession and control of the real estate of the decedent 
and to receive.the rents, issues and profits thereof until 
such possession and control is terminated by order of 
court. He may make all necessary or proper expenditures 
for the care and protection thereof, including taxes and 
repairs on the buildings and other improvements thereon 
while under his control, for which purpose he may use such 
rents, issues and profits so far as necessary and avail­
able, the net balance thereof to be paid by him to the re­
spective heirs or devisees entitled to such real estate, 
on the final distribution of the estate or on the prior 
ord~r of the judge. The heirs or devisees may themselvas, 
or jointly with the executor or administrator, maintain an 
action or suit, for the possession of the real estate or 
for quieting the title thereto, or for the registration cf 
the title thereof against anyone except the executor or 
administrator, but shall not be required to do so. 

HAWAII REPORTS 

"One of the first duties of an executor of an estate 
is to reduce the property of the deceased to possession. 
\There such property includes debts due the decedent his 
duty is to collect such debts and in so doing he is bound 
to use that diligence which an ordinarily prudent man would 
exercise in the management of ,,is own affairs. • • •11

27 Haw. 655, 661. 
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In the absence of statute as to personalty in Hawaii the common law rule prevails - the view that title and right to possesion 

of personal property pass to the personal representative. 
Mro, sec. 124, would change Hawiian law only in that personal representatives will not have title to personalty but it would 

Pass to·:d.evisees • s:bd hsira.;. 



!\[!)EL PROBATE CODE 

Sec. 125. Assets for payment of creditors' claims. 
The real and personal property liable for the payment of 
debts of a decedent shall include all property transferred 
by him with intent to defraud his creditors or any of them, 
or transferred by any other means which is in law void as 
against his creditors or any of them; and the right to re­
cover such property, so far as necessary for the payment 
of the debts of the decedent, shall be exclusively in the 
personal representative, who shall take such steps as may 
be necessary to recover the same. Such property shall con­
stitute general assets for the payment of all crecitors; 
but no property so transferred shall be taken from anyone 
who purchased it for a valuable consideration, in good 
faith and without knowledge of the fraud. 

COMMENT: 
Atkinson on Wills describes the problem of transfers by decedents in fraud of creditors as follows at p. 639: 

"When the deceased conveyed property in his lifetime in order to defraud his creditors, the transfer may be set aside for 
the benefit of the latter, provided that there are not sufficient other assets to satisfy their claims. However, the con­
veyance can only be set aside to the extent that it is necessary to pay the debts, and the deceased 1s legatees, distributees, 
heirs or devisees are not allowed to share in the amount so recovered, as the deceased himself would not be permitted to do so. 
Most jurisdictions allow the personal representative to prosecute the suit for the benefit of creditors, though in some the 
action must be brought by the creditors themselves. Assets of this nature may be used.only for the satisfaction of creditors' 
claims and the surplus, if any, must be returned to the defendant, rather than distributed to the beneficiaries of the estate," 

MPC, sec, 125, names the personal representative as the party to bring suit in behalf of creditors. 
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WJEL PROB!.TE COOE 

Seo. 126. COll)J)romise. When it appears for the best 
interest of the estate, the personal representative may on 
order of the oourt effect a fair and reasonable compromise 
with any debtor or other obliger, or extend, renew or in 
any manner modify the terms of any obligation owing to the 
estate. If the personal representative holds a mortgage, 
pledge or other lien upon property of another person, he 
may, in lieu of foreoloaure, accept a conveyance or trans­
fer of such encumbered assets from the owner thereof in 
satisfaction of the indebtedness secured by such lien, if 
it appears for the best interest of the estate and if the 
court shall so order. In the absence of prior authorization 
or subsequent approval of the court, no compromise shall 
bind the estate. 

COMMENT: 
From At,)rlo§on on Wills, pp. 645-6: 

"In absence of statute, an executor or administrator may compromise a debt without previotiS court sanction, provided this 
is advantageous to the estate. The latter question is not ordinarily passed upon until the pres,mtation of the representative I s 
accounts. Due to this fact the representative runs the risk that he may be charged with making a._'1 un1"ise scttJ.err,e!.lt. Accord­
ingly, it is advisable to secure court approval in advance before effecting a compromise, and stctts,tc's often pruvide for thl.s 
procedure. This court sanction will ordinarily protect the executor or administrator against subsequent clai.ffis that the settle­
ment was not a prudent one." 

From MPC, P• J35: 

"• •• The second sentence Lof MPG, sec. 12i7 is a counterpart of sec. 147 and that part of sec. 149 which provides for 
conveyances by the personal representative of property belonging to the estate to the holder of an encumbrance, in satisfac­
tion thereof, in whole or in part." 



7 
1-DIIBL PROBATE CODE 

Sec. 127. Conversion, 
(a) When realty treated as personalty. Unless fore­

closure shall have been completed and the redemption period 
shall. have expired prior to the death of a decedent, real 
property oortgages, the interest in the mortgaged premises 
conveyed thereby and the debt secured thereby or any real 
property acquired by the personal representative in settle­
ment of a debt or liability shall be deemed personal 
assets in the hands of his personal representative and be 
distributed and accounted for as such, but any sale, 
mortgage, lease or exchange of any such real property shall 
be made pursuant to sections 150 to 171 inclusive unless 
otherwise provided in the will. 

(b) When personalty treated as realty. In all cases 
of a sale of real property by a personal representative 
upon order of the court the surplus of the proceeds of 
such sale r~roaining on the final settlement of the account 
shall be considered as real property and disposed of among 
the persons and in the same proportions as the real 
property would have been if it had not been sold. 

REVISED LA.m OF HA.Will 

Sec. 317-27. Real estate; ·sale. . •. In every BUCh 
case of a sale of real property and payment of part of all 
of the proceeds for any of the aforesaid purposes the 
residue of the proceeds, if any, shall be considered as 
real property and, together with any available personal 
property of iii.a estate, equal, so far aa the same is suf­
ficient, in inventoried value to the amount of the pro­
ceeds so expended in said payment, shall be distributed 
among the same persons and in the same prop>rtions as the 
real property -would have been if it had not been sold, so 
that the values of the portions of the estate received by 
the persons entitled to share therein shall, as naarly as 
possible, =unt to the same as if personal instead of 
real property had been sold. In every such case of sale 
of real property "Without payment of any part of the pro­
ceeds for any of the aforesaid purposes, the proceeds 
shall be considered as real property and shall be dis­
tributed among the same persons and in the same propor­
tions aa the real property would have been if it had not 
been sold.... 

COMME:NT; 
The common law view that as between realty and personalty the latter should be first used to pay expenses and claims against 

decedents' estates is recognized by sec. 317-27, RLH 1955. The Code on the other hand treats both realty and personalty alike. 

See MPC, sec. 150, and comment thereto. 

The Code Collllllittee discusses MPC, sec. 127, at p. 136: 

u••• As real and personal property are treated alike in this Code, this section is unnecessary for most purposes and 
will be infrequently applied. But it may nevertheless be desirable in cases where a will distinguishing between real and 
personal property must be construed in connection "With the administration of an estate. • .•n 



IDDEL PROBli.TE CODE 

Sec. 128. Abandonment of property. When any 
property is valueless, or is so encumbered, or is in 
auch condition that it is of no benefit to the estate, 
the court may order the personal representative to 
abandon it. 
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IJODEL PR.01:!Jl.TE CODE 

Sec, 129, Property embezzled .Q!: converted, If any person 
embezzles or converts to his own use any of the personal 
property of a decedent before the appointment of a personal 
representative, such person shall be liable to the estate for 
the value of the property so embezzled or converted, No 
person shall be charged as executor de son tort. 

COstlcEr,T: 
On executor de son tort, Atkinson !ill ~ills states at pp. 570-1, 

"At common law a creditor could recover from the heir ,i.10 i.uter11eddled with decedent's personalty, or indeed from any person 
guilty of such conduct. This recovery was based on tr1e doctril,e of e,_ecutor de son tort, or that the law wculd consider that the 
intermeddler had asswned the liabilities of executor to tr,e exteLLt of value of the pro;ierty taken. Tlie doctrine and the name 
applied regardless of whether the decedent died testate or intestate, but it had no application to taking possession of land, nor 
to intermeddlinl with personalty after the appointment of the Dersonal representative. 

"Of course the personal representative· may recover from the intermeddle~, regardless· of uhether the.act took place before or 
after the plaintiff's appointment. Today in many states ti1e doctrine of executor de son tort is expressly abolished by statute, 
and in others recoV"ery by the creditor is deemed out of line with the statutory court supervisio,. over presentLent, allowance and 
pay1Uent of cla:iJl,s. here the cre:iitor' s course will be to secure the appointu ent of a personal representative whose duty will be to 
collect the purloined assets and pay claims in the regular course, •• , 11 

On ,,,PC, sec. 129 the Corumittee states at p. 137s 

"The term 'any perso1., 1 as used in this section, includes the persor;al representative•• " 
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MODEL PRO!l.o.TE CODE 

Sec, ]30, Disclosure and deterp;ination £! ~ to ~-
• Upon the :filing o:f a petition by tte personal represen­

ative or any other person interested in the eatat-e, alleging 
hat any person has, or ia suspected to have, concealed, embez­

zled, converted or disposed o:f any real or personal property 
belonging to the estate o:f a decedent, or has possession or 
knowledge o:f any such property or o:f any instruruents in writing 
relating to such property, the ( ) court, upon such 

otice as it way direct, may order such person to appear 
be:fore it :for disclosure, and may :finally adjudicate the rights 
o:f the parties be:fore the court nith respect to such propert;y. 
In 110 :far as concerns parties claiming an interest adverse to 
the estate, such procedure for disclosure or to determine title 
is an independent proceeding and not within section 62 hereof, 

0
t
t

n

REVISED U,IS UF ha\YAII 

317-20, ~. fiduciaries to disclose property o.f de­
cedents, when; penalty. Every banking house, :fiduciary 
company, agent or trustee, aa soon as practicable after the 
receipt of a viritten state~ent, verified by the oath o:f the 
person making the aruru., showing, the death of a person for 
whom such :fiduciary holds pro·,erty, that the person making 
such statec-ent is a kins1,an of sucb deceased, together with 
the relationshi·,o wi.icb existed, and that such person claims 
to be an heir of such deceased, suall disclose to the person 
1, akin~ sLch statement the natue and kind of property so 
held. 

Jlny :fiduciary cocpany, agent or trustee, refusing so 
to disclose the n~t=e ar,d kiud of property so held, shall 
be fined not L.ore t1,an .-500, 

In the absence of hawaiian statutes, personal representati'leB in 1,a1Yaii nroceed in either law or eqLity to recover property 
,i 

belonging to decedents' estates, MPC, sec, 130, pert.its pro,,ate court to tcy clallis in fa✓ or of the estates as it does claims 

against them by !J'C, sec, 143, 

The Code Committee discusses wPC, sec, ]30 as follows at ;:,p. 137-8~ 

"The term 'any person,' as used in this sectioL, includes tLe nerso,al re?resentative.. , , Legal or equitable 
remedies are always available to recover pro;:,ert;i, oelo,,,i.Lo to t;.e es· ate. ,.oat estates, 1,one'ler, ,rovide some summary 
proceedings in the prooate court :for 11:akiru; discovery. Scrr,e li!ake such proceedings plenary, ewnowering the court, after 
a hearing, to deten.ine title and compel uhe surrender of such property. Some statutes are very elaborate in describing 
the procedure to be :followed. In line with the more recent codes, the details of stch ~rocedure are not incorporated 
in this section, but left to the general sections on procedure, It is contemplated, ho~ever, that the proceeding be had 
in the court exercising probate jurisdiction and adeqvate Lotice be given snd full o, ,ortunity be afforded to present 
evidence both in support of and in oppositiou to the petition. I:f the persoll rr,enticned in the petition l!as knowledge 
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C0LlMEt,T, a.011tinued•. 

only, but not possession, of the property, the rights of ti.ird persons cannot be affected witbout making them rartiea, 
"This section does not allow recovery on a chose in action o,;ed to the decedent. lio good reason is perceived why 

the personal representative should not proceed in the usual way by independent action to recover against the obliger, 
11 It should be noted that, wherever tliis section is applied to deteru,ine tlie title to real or personal property as 

Detueen the parties, it resembles an action at law in ejectrnent or replevin. For that reason it may well be that the 
person proceeded against cow.d insist on a constitutional right to a jLry trial•••• If it is desired to make sure 
that a jury trial could be secured in the matter involved in ti.is sectic , the following language cotld be added at 
the end of sec. 130, 1.ilny interested person is entitled to a jury trial of the issues of fact in accordance with the 
provisions or section 18, 1 It should be noted that, even ti10q,,. t;ois addition is not made, a Jury trial cotld pe secured 
on an issue of fact within this section under the ;:,rovisim,s of sec. 18, provided the cotrt deter1cines that it is within 
the protection of the constitutional provision as to JU'Y trial. 11 

tla.iaii I s disclosure statute calls for non-judicial disclosure ar,d ft rther is l:L. ited only to oanks and fiduciaries. 

uJ'C, sec. 130 applies not to banks and fidLciaries but to kose st spected of havint, co,-.cealed, el'<bezzled, converted or dis­

posed decedents I property and to those having knowledge oi' or instrurtents dealing "litb si.ch prorierty; consequently petitions 

caJ.li.J,g for disclosure ruust be filed in the probate cou-ts. 



M:JDEL PROBJ\.TE COIB 

Sec, 131. Continuation of business. Upon a sbowing 
-of advantage to the estate, the court may authorize the 
personal representative to continue any business of the 
decedent for the benefit of the estate; but if the 
decedent died testate and his estate is solvent, the order 
of the court shall be subject to the provisions of the 
will, The order may be with or without notice. If notice 
is not given to all interested persons before the order 
is made, notice of the order shall be given within five 
days after the order, and any such person not previously 
notified by publication or otherwise may show cause why 
the order should be revoked or modified, The order may 
provide: 

(a) For the conduct of the business solely by the 
personal representative or jointly with one or 
more of the decedent's surviving partners, or 
as a corporation to be formed by the personal 
representative; 

(b) The extent of the liability of the estate, or 
any part thereof, or of the personal repre­
sentative, for obligations incurred in the 
continuation of the business; 

(c) As to whether liabilities incurred in the 
conduct of the business are to be chargeable 
solely to the pt,.rt of the estate set aside for 
use in the business or to the estate as a 
whole; and 

(d) As to the period of time for which the 
business may be conducted, and such other· 
conditions, restrictions, regulations and 
requirements as the court may order. 

REVISED IAIB OF HA.Will 

Sec, 317-16. Continuance of partnership. When at 
the time of his death the decedent ws a member of a 
partnership, and under the terms of the will of the dece­
dent the executor is authorized to continue the business of 
the partnership, or under the terms of the articles or 
agreement of partnership provision is made for the con­
tinuance of the partnership after the death of any partner, 
or if it appears to be to the best interests of the estate, 
the executor or administrator may, by order of the probate 
court made either ex parte or upon such notice as the 
court may direct, under such terms, conditions and agree­
ments as may be approved by the court, and with the 
approval of the remaining partner or partners, be 
authorized to become or continue to be a limited partner 
in the partnership upon compliance with the provisions 
of chapter 186 relating to limited partnerships. 

Sec. 317-17. Continuance of the business of a 
decedent. (a) The judge having jurisdiction of the 
estate may, upon the application of the personal 
representative, or of any creditor of the decedent or 
of any heir, legatee or devisee, authorize the personal 
representative, or appoint a trustee, to continue any 
business of the decedent, for such period and with 
such powers as the judge may deem advisable. The term 
"business" as used herein includes any business or 
occupation, mercantile, manufacturing, agricultural or 
otherwise, except a profession, in which the decedent 
was engaged at the time of his death, either alone or 
in partnership with others. 

(b) The judge having jurisdiction of the estate 
may, upon the application of the personal representa­
tive, or of any creditor of the decedent, or of any 
heir, legatee or devisee, authorize the personal 
representative, or appoint a trustee, to organize, or 
join with others in the organization of a corporation 
to carry on the business of the decedent on such terms 
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Sec. 131, continued. Sec. 317-17, RLH, continued. 

as the court may deem advisable, and to contribute all or 
part of the property of the estate which was invested in 
the business at the time of the death of the decedent as 
the capital to such corporation and accept stock in the 
corporation in lieu thereof, such stock to be held upon 
the same terms as the property of the estate. 

(c) No order shall be entered pursuant to 
paragraphs (a) and (b) of this section if the provisions 
of the ~i.11 of the testator expressly provide to the 
contrary, except upon the application of the personal 
representative or of a creditor and unless the judge 
believes that the carrying.on of a business of the 
decedent is advisable for the protection of the interests 
of the creditors. ' 

(d) Upon application by the personal representative 
or by any creditor or any heir, legatee or devisee, the 
judge having jurisdiction of the estate may order the 
personal representative or trustee to discontinue and 
wind up the business, and make such orders as to the 
business or the conduct thereof as the court may deem 
advisable. 

(e) /my order pursuant to this section may be made 
on an ex parte hearing or upon such notice as the judge 
may determine. 

(f) Claims arising from the continuance of a 
business of the decedent under authority pursuant to 
this section shall be considered expenses of adminis­
tration, but shall be satisfied only out of the assets 
of the business. 
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h,ODEL PROt>aTE GODE 

Sec. 132. Contract 1£ convey£!: lease land. 
(a) Procedure applicable to £ill!..§..S generally. When any 

person legally bound to r..ake a conveyance or lease dies before 
ms.kin[ the same, the court, v,ith or without notice, may direct 
the personal representative to make the conveyance or lease to 
the person entitled thereto. A petition for this purpose cay 
be nade by any person claiming to be entitled to such conve,auce 
or lease, or by the personal representative, or by any ot"1er 
person interested in the estate or claiL.ing an interest in 
the real property or contract, and shall show the des~ription 
of the land and the facts upon which such claim for conveyance 
or lease is baaed. Upon satisfactory proofs the cot.rt may order 
the personal representative to execute and deliver an instrraent 
of conveyance or lease to the person entitled thereto upon 
performance of the contract. 

(b) \iarr"'11ties and recording. If the contract for a 
conveyance reqw.:res the giving of warranties, the deed to be 
given oy the personal representative shall contain the war­
ranties reqLired. Such warranties shall oe binding on the 
eac.ate as tl1ough 11,ade by the decedent but shall not bind the 
personal representative personally. A certified cony of the 
order ~ay be recorded with the deed of conveyance in the of­
fice of th3 (register of deeds) of the county where the land 
lies• and shall be prima faicie evidem:e of the due appoint­
ment and c;ualification of the personal representatiye, the 
correctness of the proceedings and the authority of the 
personal representative to make the conveyance. 

. (cJ Conveyance or lease under tastament§FY noc1er. :r.r a 
personal reprasentative has been gi:iren ?OWer by will to make 
a.. conveyance or lease, he may, in lieu of the foregoing 
~OCedure, and without order of the court, execute a. conveyance 
or lease to the person entitled thereto upon performance 
Of the contract. 
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Sec. 317-18. aLtC·orif.y of exect,tors and administrators 
to convey reul estate. Wllen any person who is bound by a 
contrc,ct in writin: to co,1vey any real estate dies before 
n,akine, tlle cor.vey&nce, the execL tor of his will or the ad­
ministrator o:..· Lis estate shall l,ave power and authority 
u~on receiving the consideration for the real estate, or 
the balance of tl.e consiC:eratio,; if a part tllereof has been 
oaid to the decedent durin,'. bis lifetir,e, or without receiv­
ing any consideration if tbe entire consideration has been 
0aid to the deceGent dLrinL .is lifetime, to convey the real 
estate in like wanner as t'..e decede1,t if living ou.;ht to 
have con-rnyed it, and every conveyance so made by the exec­
utor or adu isistrator s,1all be efl'ectual to pass title to 
the real estate as fully as if wade by the decedent hiruself. 



C01\!MENT, 

Sec. 317-18 is in itself st,f'ficient authority for personal represei1tatives to convey real estate. ,.f'C, sec. 132, requires addi-

tional authority--either by courts or by decedents I wills. 

The Code Committee discusses LtFC, sec. 132, as follows at p. 140, 

"If the inventory describes t ,e contract binding the decedent to wake such a con,eJance or lease, this may be sufficient 
to justify the court in ordering the conveyance without notice under subsection (a). 

"The last sentence of subsection (b) is highly significant as a 11.etr,od of sil'.Dlif7in6 land title proble1rs by making the deed 
and order of court, in and of then.selves, adequate and sufficient evidence to be recorded and shown on an abstract of title for 
the purpose of snowing a marketable title. This is intended to elii,,il,ate t,:e necessitj of sho,nil,::, tue a'J::ioiutrrent of the personal. 
representative, his ciualifications, and the numerous other orders in an aC, iaistration proceedin~ 1.lsLally regarded as necessary 
to meet the requirewents of B. marketahle title. 

11 ••• fthis section 1:irprimary purpose is to provide for a simple and expeditious n,etbod for cm,ve0 in,; the letal title to 
land under a contract wade by the decedent as ve1,dor dt.rin~: his lifetime but ,1(icil relllE.ined unco" pleted ,;.t the til; e of his death. 
'rhe power to do tlris is essentially eq1.dtaule and is one w,dch the ,·,rouate court would not be a~le to exercise in the absence of 
statute. It involves the compietion of a contract l'luich tue c'ece,.-ent i,iL self wot ld have bee,, ender obligatico to cemplete had 
he been alive. . The kind and n,anner of notice to oe , i1Ter1 is to oe 'Jro1Tided for by the order of cocrt in setti11g the petition 
for hearing." 
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MOIBL PROBATE CODE 

Sec. 133. Investment of funds. Subject to his primary 
duty to preserve the estate for prompt distribution, and to 
the terms of the will, if any, the personal representative 
shall, whenever it is reasonable to do so, invest the funds 
of the estate and make them productive. Such investments 
shall be restricted to the kinds of investments permitted 
to trustees by the laws of this state. 

COMMEIIT: 
The COIIlllPn law authorizes investments according to the general rule of prudence; MPG, sec. 133, on the other hand, 

restricts investments to designated types of securities. 
t 
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M:lDEL PROBATE CODE 

Sec. 134. Bank deposits. Whenever it is consistent 
with a proper administration of the estate, the personal 
representative may deposit, e.s a fiduciary, the :funds of 
the estate in a bank in this state as a general deposit, 
either in a checking account or in a savings account. 

COMMENT: 
In place of the common law requirement of deposits in "safe banks", the Code requires deposits in "a 'bank in this 

state". Otherwise MFC, sec. 134, reflects the comm:m law. 

J 
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• MroEL:PROBii.TE-Ca:!E 

CLaLiiS 

135. Liluitations Q!! filing of "] ain,s. 
Statute of nonc]ajm. Except as provided in seo-

136, all cla.iJLs agaiLst a decedent's estate, other than 
nses of adn.inistratiou and claims of the United States, 
including claims of the state and any subdivision thereo
her due or to become due, absolute or contingent, li-
ated or unliquidated, founded on contract or otherwise, 

be forever barred against the estate, the perso,1al 
sentative, the heirs, devisees and legatees of the 

dents unless filed with the court within four months 
r the date oi' the first published notice to creditors. 

(b) Statute .Qi lindtations. ifo claim shall be al­
which was barred by any statute of lin,itations at 

time of decedent's death. 
(c) ~n statute of nonclairn !!£!i. affected QI stat-
Sf: liL,itation. iw clailli ehall be barred by the stat­

of J.i,. itations whica was uot barred thereby at the 
of the decedent's death, if the claim shall be filed 

• four n,o ths after the date of the first published 
e to creditors. 
(d) Glai.Jcs barred when !12 addgistration commenced. 

clains barrable under the ~revisions of sub-section 
reef shall, in any event, be barren.if administra-

. of the estate is not comrrnnced within five years ,. 
the death of the decedent. 

(e) Liens !!£li. affected. l;othing in this section 
effect or prevent any action or proceeding to en­
any wortgage, pledge or other lien upon property 

~ estate. 

f, 

-continued-

Sec. 317-23. Creditors 1 'clail,,s; advertiseo.ent, barred 
when. Immediately after tbe apooir;tfuent of any executor or 
administrator of any estate, t1e si1all advertise •• ; . a -notice di­
rected to all creditors of the deceased, • •• • to prE1aent their. ole c'1! 

with pro, er vo1.cl1ers or dt ly aLtt,enticated conies thereof, even 
if the cleifu is sec1red oy fuOrtLace on real estate, to hifu, 
eitt.er at uis residence or at ,.is place of business or at such 
ot1,er nlace as ne may designate, within four months from the first 
da.,, o:i.' publication. If such a cla:iJu is not presented within four 
months fron, the first day of m:,ulication of the notice, it shall 
be forever barred and the executor or administrator shall not 
be a,;tl,orized to 7ay it. .any clain1 otherwise proper sl10.ll be 
allo,ma, as a claic, a"ai,ist the deceased or the community of which 
the deceased was a raember or oath, in accordance with law, not­
withstandinJ that the clain. way fail to designate or may improp-
erly desiguate the obli: or or obli6ors on the claim. A creditor, 
even tc,ough he has not filed ilis claifu, holding as security 
therefor eitLer real or personal ororyerty, fuay foreclose unon 
the security so held. 

Sec. 317-24. GlaiLs barred not 1£ Le paid. It shall not 
be lawftl to allow any claim -c.,,at is barred by the statute of 
l:iJcitatioi:s or the Territor;. 

tl,i.,.AII RE"0RTS 

GlaiDs by ,;overnfuent not barred by the statute limiting 
the time within which claims may be presented against estates 
of deceased persons, 4 haw. 366. 

h,ortgagee o.ay foreclose althou6h he did not present his 
claim within tbe tihe required, 3 fiaw. 477; 14 Haw. 527; 17 
11aw. 49. 
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COMMENT, 

MPC, sec. 135 (a) includes contingent and unliquidated clahs S1Dong t(,e claiJ.s to be cut· off by the non-claim stat•te. In the 

absence of statutory law, the cases are ii, conflict; Atkii,son .Q!l \/ills describes the situation as follows at p. 700: 

"Legislation which merely provides that 'all cla:ifus 1 shall be presented does not tsually reqtire that contingent claims 
shall be presented. liowever, some statutes specifically require contine:ent, as 11ell as otl1er, clai11s to be presented. In moat 
jurisdictions having statutes of the latter type the claim must be presented althoLgh it is not liyuidated in amount. Some 
courts however hold that even under legislation of tlie latter sort, an unliquidated su which way never beco,.e due isrot even 
a contiI1lent claiw witllin the meanin6 of the statute. A few statutes provide that clain,s r a., oe ,)resented v,ithin a certain 
period after beco, ing due. These do not require ti1e presentn.ent or filin:c. of clair,.s while tuey are in tl1e co1.tingent stage. 

; " ••• 
ill'C, sec. 135(c) could clarify another area of conflict - tLe c&se qnere t"e statute of lirr.itations exniles after the date of the 

decedent I s death but before the statute of nonclair.. fo qi.,ote fror,. ...tkinson .Q!1 Wills again at p. 6<,o, 

n • • Some courts have held that a claiL. ILa:,, .:ie ~arred ar'ter deiitl, by the leneral statute altbou;;h the nonclaim period 
has not expired, altbot,gh others hold that the claiJ ant rras t"e ftll nonclaim period within which to present his claini regard­
less of whether the general statute would have coustituted a uar if the debtor had not died." 

The Code Committee discusses •J'C, sec. 135, as follows at pp. 142-3, 

"This section covers tl:e usual statute of uonclain., statutes of lin.itatio,.s, and cases "1'..ere a conflict may result if both 
are applied. The language of subsection (a) is traditional except ti,at it includes clair,,s oi the state or any subdivision 
thereof. , • . Compare subsection (d) with sec. 83, wllich prohibits tl,e ar,,pointL1ent of a :::,erso..al representative and the probate 
of a will after five years. 

"The older 'liew was that the purpose of a nonclailn stctute is to protect tue perso..al re:ore~e;,t&tive, and that it does not 
prevent a creditor from asserting i.is clairs agai,,st iill heir, de~isee or letatee wr,o nas received assets. TciiS view, however, 
is aiJ8i.doned today, at least to the extent that L.ost ciair..s, ot\1er than contin[ ent clai,:; s, are barred as to distributees 
as to the personal representative oy the operation of tLe nonclaim st&tute. In the case of tl1e contingent claim, ho,1ever, the 
position has been taken that it is unfair to the creditor to cci. oel him to file before ta is certain either of the B!f,ount or of 
the existence of his claim. And since the distribntee is a donee and not a bona fide purchaser, it is thought that he should 
be liable whenever tLe contingent claim becomes absolL te. • •.• On the otner band, the tendency of u.odern legislation is defi­
nitely to bar coi,tingent claims along with other claiL.s by the operation of the nonclaim statute..••If contingent claims 
are not barred, the distributee cananever spend his legacy or his i.J1beritance safely; for he woLld never !mow when such claim 
would be asserted agaillst hi.Ji,. l\'..oreover, such orovisions are in accordance with tLe policy or tbe ~·ederal .t!ankruptcy Act and 
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'Sec ]35, COIIIIIIENT, continued 

with modern legislation for the liquidation of corporatio~s. Leath of a debtor is a hazard wilich all creditors shotJ.d asaun,e, 
and if the creditor seeks to avoid it, he can do so by takin~ security for ilia claim. The provisions of t,ds section are in 
accordance with this view, and bar the contingent creditor wr,o does not file. It is true, the court may then make an order 
to the effect that the cl.airo, if the contingency happens, will constitute a liability of the distributees;_ and on a distribu­
tion under such circumstances, diatributeea would be reluctant to snend their legacies, but at least they know the character 
of the cl.airo. Under the older view they have no 11ay of kno'J'!il1l what claims may oe asserted against them at some future time. 
• • • 

"Subsection (e) includes j.udpni,· liens which arose before the death of the decedent.· The lien would be treated as a 
secured claim under sec. ]39. But compare sec. 145 as to ·judgment· where there _is no lien. n 

I 
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Sec. 136. Commencement or seoarate action or revivor 
eguivalent to riling or claim. The provisions or section 135 
shall not preclude the commencement or continuance or sepa­
rate actions against the personal representative as such ror 
the debts and other liabilities or the decedent, il commenced 
or revived within the periods stated in section 135 . .t.ny 
action pending against any person at the time or his death, 
which survives against the personal representative, shall be 
considered a claim duly riled against the estate rrom the 
time such action is revived. A:ny action commenced against 
a personal representative as such arter the death or the 
decedent shall be considered a claim duly riled against the 
estate rrom the time such action is commenced. Nothing in 
this section shall impair the individual liability or the 
personal representative ror his own acts and contracts in 
the administration or the estate. 

I 

COMMENT: 
In the absence or statute, causes or action which survive either party to a suit require the initiation or new action 

against or by the personal representative. MPG, sec. 136, provides that suits against a person which survives his death 

may be revived without starting a new action. 

The Hawaii Rules or Civil Procedure provides for sucl:: substitution or parties by Rule 25(a). A like procedural 

rule for probate may be adopted by the Hawaii Supreme Court. 

-178-
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Sec. 137. Form and verification of claims. 
(a) General requirements. No claim shall be 

allowed against an estate on application of the cla:ilnant 
unless it shall be in writing, describe the nature and 
the amount thereof, if ascertainable, and be accompanied 
by the affidavit of the claimant or someone for him that 
the amount is justly due, or if not yet due, when it 
will or may become due, that no payments have been made 
thereon which are not credited, and that there are no 
offsets to the same, to the knowledge of the affiant, 
except as therein stated. If the claim is contingent, 
the nature of the contingency shall also be stated. 

(b) Requirements when claim founded on written 
instrument. If a claim is founded on a written 
instrument, the original or a copy thereof with all 
indorsements must be attached to the claim. The 
original instrument must be exhibited to the personal 
representative or court, upon demand, unless it is 
lost or destroyed, in which case its loss or destruc­
tion must be irtated in the claira. 

REVISED IAWS OF ill.WAI! 

Sec, 317-23. Creditors' claims; .... 
• to present their claim with proper vouchers or 

duly ~uthenticated copies thereof, . , .. 

HAWAII REPORTS 

No statutory requirement as to form. Claims need 
only show existing indebtedness together with nature 
and amount of debt, 26 Haw. 615, 617. 

COMMENT: 
From HPC, p. 144: 

"This section prqvides the form to be followed in filing every kind of claim. For the meaning of 'offsets, 1 

see sec. 144 hereof and comment thereto. 11 
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JJODEL PROB;.TE CODE 

Sec. 138, Clai1..s not due. Upon proof of a claim which 
will become due at son:e future time, the court shall allow 
it at the present value thereof, and payment may be made as 
in t11e case of an absolute claim l"lhich has been allowed; 
provided, if tne oblie,ation upon which such claim \"las fot:nded 
was entered into before the effective date of this Code, 
payr,.ent '"ay De 1sade as aoove, if the creditor agrees thereto, 
otherwise the court may order the personal representative to 
retain in bis hands sufficient funds to satisfy the clai.lli 
upon ruaterity, or if the distributees shall give a bond to 
be a,Jproved by the coert for the payment of the c:r<a :Utor I s 
claim in accordance witli the terms tL.ereof, the cotcrt rnaJ 
order st.ch bond to be given in satisfacti0n of si.,ch claihl 
and tne estate way De closed. 

1 

From , .PC, p. 145• 

". • • The first sentence of this statute expresses the general policy to be acliie·rnd by it. It is restricted by its terms 
to cJa ims which are certain to become due in the future, but does 1101:, 11-clude colltin, ent claims. .~s to the contracts entered 
into before the effective date of this statute, however, it l'JOl ld be rnconstituticnal. Tne second se'1tence is added to provide 
an alternative methcd for the payuent of such UilLlathl'ecl clairus anC: Las tne effect of u.a,d.ni; ti,e section comply with consti­
tutional reqt,irements. Compare sec. 2(b)." 
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1\lODEL PRUdll.TL CODE 

. Sec. 139.... "Secured c.lairns. When a creditor holds any 
secc-rit.r for h:..s claim the security shall be described 
in the claiL,. If the claim is secured by a mortgage, 
pledge or ott,er lien which has been recorded, it shall 
be sufficient to describe the lien by date, and refer 
to the volume, page and place of recording. The claim 
shall be allowed in the ai,,ount remaining unpaid at 
the time oz its allowance, and the judgment allowing 
it shall describe the security. Payment of the cla~u 
st;all be upon the basis of the full an ount thereof 
if the creditor shall surr,mder his security; other­
wise payE,ent shall be upon the basis of one of the 
followin~; 

(a) If the creditor shall exhaust his security 
before receiving oayment, then uoon the full 
ai,,ount of the claim allo1"ed less the amount 
realized upon extmusting the security; or 

(b) If the creditor shall not have exhausted or 
shall not have the right to ezhaust his secu­
rity, then upon the full &1ount of the claim 
allowed less the value of the security de­
teru.ined by converting the same irlto money 
according to the terms of the agreement 
_pursuant to which the security was deliver-
ed to the creditor, or u" the creditor and 
personal representative by agreec,ent, arbi­
tration, compromise or liti1;ation, as tlie 
court may direct, 

REVISED Ll.,,is i.JF ii.n'IAII 

Sec, 317-23. Creditors I clair,.s•.••to present their 
claim witl, nrooer vat c'1ers or dcl:, autheuticated copies thereof, 
even if the cla:iJll i3 seci..red by mortgage on real estate, ••• 
A creditor, e,ren tl.ot,f;D he 1,as not filed his claim, holdi11g as 
security t.,erefor either real or persoual property, may fore­
close upon ti1e seci..rity so held. 
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Seo, D9, continued, 

COMMENT: 
Insofar as the Hawaii statute does not make a choice, both of the rules discussed immediately below in Atkinson on Wills on pp, 71.:?-J 

apply: 

"The manner of computing rights of a secured creditor of an insolvent estate has given rise to much difference of opinion, In 
absence of particular statutory provision there is no reason why the rule should not be the same as in the case of insolvency of a 
livin,Fpe:i'son.. .There are two principal positions taken by the courts. The first•is the ao-called.chancery.,rule, under·whioh tile 
secured creditor is entitled to the full benefit of the security and also may prove the full amount of the claim and obtain his pro 
rata share thereof along with unsecured creditors. Of course he is not permitted to reccn-er more than the amount of his claim frcxn 
these two sources. The second is the bankruptcy rule which allows the secured creditor to take advantage of his security and also be 
entitled to a pro rata share from the general assets on the difference between the amount of the debt and the sum realized from the 
security, The chancery rule is upc:m the wane and is generally thought to operate unduly to the advantp-ge of secured creditors, A • 98
cured creditor may waivli! his $!311~.i.ty and proceed for a pro rata share of the general assets even though this works to the detriment 
of other creditors," L J;n re Estate of Butterfield, 196 Iowa 633, 195 N.~. 188, 1923,the security was homestead property and hence 
not available to general creditorsa/ 

MFC, sec. D9 would follow the bankruptcy rule as stated in the Gode Committee's comments at p. 146: 

"· , • The alternative methods for payment follow the principle laid down in the Bankruptcy Act, sec. 57(h), and the Uniform 
Act Governing Secured Creditors I Dividends in Liquidation Proceedings. Imy state desiring to adopt or having already adopted the 
Uniform Act should simply provide at this place in its probate code that the allowance and payment of secured claims shall be made 
pursuant to the provisions of that act ." 
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Sea. 14-0. Ooptipgent o]elw- Contingent oJa1ros 
which cannot be all.owed 88 abaolute debta aball, never­
theless, be filed in the oaurt and proved. If' allowed 
as a contingent ol.aiJD, the order of' all.owance shall. 
state the nature of' the contingency. If' 11uch oJ.aim 
shall become abaolute before distribution of' the 
88tate, it shall. be paid in the same manner 88 abao­
lute oJa1ma of' the same olaas. In all other cases 
the court may provide for the payment of ooot:Lu,;ent 
cJa1rns in MY one of' the following methodsr 

(a) The creditor and personaJ. representative may 
determine, by agreement, arbitration or compro­
roiae, the value thereof', according to its prob­
able· present worth, and upon apprd'lal. thereof' 
by the oourt, it may be all.owed and paid in the 
same manner 88 an abaolute clairo. 

(b) The oourt may order the personaJ. representative 
to ma.ke distribution of' the estate but to retain 
in his hams sufficient funds to pay the claim 
if' and when the same becomes ab19olute; but for 
this purpose the estate shall. not be kept open 
longer than two years after distribution of' the 
remaimer of' the estate has been made; and if' 
such claim bas n~'beoome absolute within that 
time, distribution shall be made to the dis­
tributees of' the funds so reta1ned, after ;pay­
ing MY costs and expenaes aooruilig during such 
period and such distributees shall. be liable 
to the creditor to the extent of' the estate 
received by them, if' such contingent claim there­
after becomes absolute. When distribution is so 
made to distributees, the oourt may require 
such distributeea to give bond for the satia­
f'aotion of' their liability to the contingent 
creditor. 
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Sec. 140, MRJ, continued. 

(c) The court may order distribution of the estate 
as though such contingent claim did not exist, 
but the distributees shall be liable to the 
creditor to the extent of the estate received 
by them, if' the contingent claim thereafter 
becomes absolute; and the court may require 
such distributees to give bond for the perfor­
mance of their liability to the contingent cre­
ditor. 

I 
COMMENT: 

As state in the CO!Jllllents to MRJ, sec. 135, the words "all claims" does not include contingent claims. Atkinson on Wills 

describes the problem as follows at pp. 701-2: 

"It is reasonable that a court should construe its statutes if' possible so as not to require the presentment of 
purely contingent claims. Usually the devices to secure the payment of unmatured claims are unfitted for contingent 
claims. It is unreasonable to postpone the final settlement of the estate until the contingency has occurred, for this may 
not happen until many years after decedent's death, or indeed may never take place. Moreover even a careful holder of a con­
tingent claim might fail to present or file it in case it arises upon a warranty or bond, the breach of which has not yet 
occurred. Finally, if' such claims are filed their number and tentative nature might cause perplexities in the administra­
tion without corresponding advantage. A much better practice is to omit the requirement of presenting or filing contingent 
claims but to permit suit upon the obligation against the heirs in case the contingency occurs after administration is 
completed. This remedy is often allowed either by statute or upon equitable principles." 

MED, sec. 140 does not follow Atkinson's suggestion - of omitting the requirement of presenting or filing contingent claims 

and permitting subsequent suit against heirs, Instead the Code requires filing but gives the court alternatives in providing for 

payment thereof, 
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M:JDEL PROBATB GODE 

Sec. 1.41. Payment of contingent claims by 
dietributeee; contribution. If a contingent claims shall 
have been filed and allowed against an estate and all the 
assets of the estate including the fund, if any, set apart 
for the payment thereof, shall have been distributed, and 

. the claim shall thereafter become absolute, the. 
L 

credito;i;; 
shall have the right to recover thereon in the _j 
court against those distributees whose distributive 
shares have been increased by reason of the fact that the 
amount of said claim as finally determined was not paid 
out prior to final distribution, provided an action 
therefor sha.1.J, be commenced within six months after the 
claim becomes absolute. Such distributees shall be 
jointly and severally liable, but no distributes shall be 
.liable for an a.munt exceeding the a.munt of the estate 
or fund so distributed to him. If more than one distributes 
is liable to the creditor, he shall make all distributees 
who can be reached by process parties to the action. By 
its judgment the court shall determine the amount of the 
liability of each of the defendants as between themselves, 
.but if any be insolvent or unable to pay his proportion, 
or beyond the reach of process, the others, to the extent 
of their respective liabilities, shall nevertheless be 

ble to the creditor fof the whole amount of his debt• 
.If any person liable for "the debt fails to pay his just 
proportion to the creditor, he shall be liable to indemnify
Ll1 who, by reason of such failure on his part, have paid 

re than their just proportion of the debt, the indemnity 
to be recovered in the same action or in separate actions. 

Mro, sec. 141, provides the procedure of collection under MPG, sec. 140(b) and (c), when estate assets have been 

atributed before contingent claims have become absolute. 
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MDEL PROBATE CODE 

Seo. 142. Classification of claims and allowances. 
At the time of their allowance, all claims and allowances shall 
be classified in one of the following classes. If the appli­
cable 1assets of the estate are insufficient to pay all claims 
and allowances in ful.1., the personal representative shall 
make payment in the following order: 

1. Costs and expenses of administration. 
2. Reasonable funeral expenses.
3, Allowance made to ths surviving spouse and children 

of the decedent. 
4. All debts and truces having preference under the laws 

cf the United States. 
5. Reasonable and necessary medical expenses of the 

last sickness of the decedent, including compensa­
tion of persons attending him. 

6. All debts and taxes having preference under the 
laws of this state; but no personal representative 
shall be required to pay any taxes on any property 
of the decedent unless such truces are due and payable 
before possession thereof is delivered by the per­
sonal representative pursuant to the provisions 
cf the Code. 

7. All other claims allowed. 
No preference shall be given in the payment of any claim 
over any other claim of the same class, nor shall a claim 
due and payable be entitled to a preference over c)eims ~ot 
due. 

REVISED Lil.IVS OF HAllAII 

Sec. 317-21. Allowance for family, deoendents••.• 
(c) any allowance made by the court or judge in accor­

dance with theprovis'1.oos of this section shall be paid in 
preference to all other charges, except funeral charges and 
expenses of administration, . . . • • 

HAWAII REPORTS 

Expenses of last illness not entitled to preference over 
ordinary debts, 19 Haw, 144. Claim of. Territory for te.xes given 
preference over other claims, 26 Haw. 679, 690. 

l 
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Sec. 142, continued. 

IJOMMENT: 

MRJ, P• 149: 

"The statutes on classification of claims vary somewhat in their methcxi of classification. The above section (1) provides 
that each claim shall be classified upon its allowance and (2) specifies the order of priority in the payment of expenses of 
administration, claims and allowances in case the estate is insolvent. , .• It should be noted that the allowance under 3 is 
that referred to in sec. 44 hereof; but it does not include the homestead and exempt property referred to in secs. 42 and 43, 
since the latter are not liable for the expenses of administration nor for funeral expenses, and do not constitute assets for 
any purpose except to benefit the family. 

11 It should be pointed out that the first three classes of claims and allowances designated in this section are not debts 
of the decedent. Under federal statutes as interpreted by the courts, debts due to the United States must be satisfied before 
other debts due from the deceased•••• For this reason, debts owed to the United States are placed in the fourth class, 
ahead of all other debts owed by the decedent." 

I 
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Sec. 143. Al Jowance o:f claims. 
(a) In general. Exoept as provided in subsection 

(b) hereo:f, no olaimant shall be entitled to payment 
unless his claim shall have been duly :filed and allowed 
by the court. Each court may provide by rule for the 
hearing and dispoaition of claims :filed therein, or may 
sot any individual claim or claims for hearing irrespec­
tive of rule. Upon the adjudication of any clairo the 
court shall allow it in whole or in part, or diBa+low 
it. The order allowing the clairo shall have the effect 
of a judgment and bear interest at the legal rate, unless 
the claim provides for a higher rate in which case the 
judgment shall be rendered accordingly. Exoept in case 
of the personal representative 1s own claim, any clairo 
which is approved by him in writing and which has been 
duly :filed, may be allowed by the court at any time 
without formal hearing. 

(b) Expenses of adroiniatration. Claims for 
expenses of adrniois+,ration may be allowed upon applica­
tion of the ~Jaimaot or of the personal representative, 
or may be allowed at any accounting, regardlass of whether 
or not they have been paid by the personal representative. 

REVISED LA.IIS OF Hll.WAII 

Sec. 317-23. Creditors I claims; , , •• • •• If BUcb 
a claim is not presented w.1.thin four months from the fll'!lt 
day of publication of the notice, it shall be forever~ 
and the executor or adroiniatrator shall not be authorized. 
to pay it. 
• • • 

Sec. 317-25. Suits on rejected claims, commenced I%!! 
If any clairo is rejected by the executor or administrator~ 
shall give written notice of such rejection to the creditor 
and action must be brought upon it against the executor or' 
administrator within two months after such notice is given 
or within two months after tho/ same becomes due, or it will 
be forever barred. 

118.YIAII REPORTS 

.An adminiRtrator is not authorized to pay a claim which 
is not presented according to law, 17 Haw. 514. 

COMMENT: 

"• •• In a number of jurisdictions, the statutes guarantee a jury trial in a litigation to determine a claim. Indeed, it 
is entirely possible that it might be held that actions on claims are within constitutional guaranties of trial by jury. See 
comment to sec. 18 hereof. If it is desired to insure a jury trial of issues of fact concerning claims, ths following sentence 
should be adcli)d to sec. 143(a)~ 'Either the creditor or the personal representative is entitled to a jury trial of common law 
issues of fact in accordanoe with the provisions of sec. 18. 1 Of course, a jury trial can be secured under the provisions of 
sec. 18 without this sentenoe, if the court is convinoed that the situation is within existing constitutional g119.Xaoties. 

0As to claims of the personal representative, see sec. 146 hereof. As to the individual liability of the personal 
representative for expenses of admioiiitration, see sec. 136. 11 
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JIIDEL PROOA.TE CCI>E 

Seo. 11.4. Offset.a to claime. On or before the hear­
on any claim, the personal representative shalJ. file a 

'tatement of a1J. offsets claimed against the creditor. 
on the hearing of oJairns and •o:tl'setlf. the court shalJ. 

eterrnine the amount due by and against the estate and 
hall render ju:l.gment in favor of or against the estate 
or the net amount. If a judgment is rendered against a 
......,ww.ut for any net amount, execution may issue in the 
ame manner ae on judgments in civil CSBes. An offset 

or may not diminish or defeat the recovery sought by 
he opposing party. It may claim relief exceeding in 
ount or different in kind from that sought in the claim 
the creditor. 

In Hawaii creditors IIIUBt bring separate actions in the circuit courts sitting as courts of general jurisdiction when their 
I 

shave been rejected by personal representatives, Accordingly the Hawaii Rules of Civil Procedure will apply, specifically 

13 and 14 on counterclaims, cross-claims and third-party practice. 

The Code Committee discusses MRJ, sec. 144 ae follows at p. 151: 

11 The last sentence of sec. 11.4 is substantially the same as Federal Rules of Civil Procedure, Rule 13 (c). The word 
1m"foot 1 haa been used here and in sec. 137 instead of 'counterclaim' which appears in the Federal Rules. • • • 
As indicated in the above section it includes unliquidated claims and claims for specific property. n 
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Sec. 145. Execution and levies prohibited. No 
execution shall issue upon nor snall any levy be made 
against any property of the estate under any judgment 
against a decedent or a personal representative, but 
the provisions of this section shall not be construed 
to prevent the enforcement of mortgages, pledges or 
liens upon real or personal property in an appropriate 
proceeding. 

Hil.'ITuII REPORTS 

A judgment creditor is not entitled to a priority 
of payment, over creditors by simple contract, out of the 
estate of a party deceased insolvent, 1 Haw. J.43. 

I 

COMMENT: 

MFC, P• 151: 

"This section withdraws the estate of a decedent from ordinary execution by creditors and subjects it solely to the order­
ly process of admia1st.ration. This may be implied from the other provisions of the Code but is included here to remove all 
doubts as to the matter and also to specificaJ.ly authorize such executions as are necessary for the enforcement of liens upon 
the property of the estate..• •" 
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Seo. 146, Claims of personal representative, If the 
personal representative is a creditor of the decedent, he 
shall file his claim as other persons and the court may 
appoint any suitable person, whether interested in the 
estate or not, to represent the estate on the hP-aring thereof, 

I 
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!«DEL PROBATE CCDE 

Sec. 147. Compromise of claims. lfuen a claim against 
the estate has been filed or suit thereon is pending, the 
creditor and personal representative may, if it appears for 
the best inter~sts of the estate, compromise the claim, whether 
due or not due, absolute or contingent, liquinated or unliqui­
nated. In the absence of prior authorization or subsequent 
approval by the court, no compromise shall bind the eskte. 

I 

COMiJENT: 

Atkinson on 1,ills, p. 704: 

"• •• At common law the representative has power to compromisA clai.Jns against the estate, but same statutes require court sanc­
tion for such settlements. Of course if the compromise is in b2d faith, or is not for the best interest of the estate, the re­
presentative will be denied credit in his account for the expenditure, and the same is true in cace of payment of a claim to which 
there is a valin defense." 
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Sec. 148. Payment of claims. Upon the expiration of 
four months after the datP of the first published notice to 
creditors and the final adjudi.cation of all claims filed 
against the estate, the nersonal representative shall proceed 
to pay the claims allm1ed against the estate in accordance 
with the provisions of this Code. If it appears at any time 
that the est·-te is or may be insolwmt, that there are in­
sufficient funds on hand, or that there is other rood and 
sufficient cause, the personal represent2tive ,ay report 
that fact to the court and apply for any order that he deews 
necessary in co nect; on th,erewith. Prior to the expiration 
of such period of four months, the personal representqtive 
shall pay such of said claims as the court shall order, and 
the court may require bond or security to be given by the 
creditor t--, refund such part of such payment as may be neces­
sary to make payment in accordance with the rrovislons of 
this Code, but all payments msde by the personal representative 
without order of court shall be at his mm peril. 

I 

REVISED LAWS OF !LlJ:P.lI 

.Sec. 317-23. Creditors' claims; advPrtisement; barred whon• 
. Any claim other~iise proper shall be allowed, as a claim 

against the deceased or the collililunity of which the deceased 
was a memrer or both, in accordance vith laF, ..•• 

Sec. 317-26. Other suits. commenced when. Executors and ad­
ministrators shall in no case be liable to suit until the expsra­
tion of four calendar months after prob,te, or the grcnting of 
letters of administration, except in cases of rejected claims as 
provided in section 317-25. 
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CG!MENT: 

Atkinson on Hills, pp. 714-51 

"As already pointed out, the executor or administrator at connnon la1'J "BS faced with the-twin· hazards: 
(1) of exhaust'.ng the est,,_te in payment of claims of an inferior class and therefore having to pay late 
claims of a superior class from his o\J!l pocket, and (2) be'.ng caught in the technicalities of pl,,,ading 
insufficiency of assets and thus be held liable to a creditor by way of a procedural penal!;y. Even if he 
submitted to administration in equity, the est~t~ might not arrive in that court in ti.me to avoid these 
pitfalls. 

"Today, ho1'Jever, the personal representative 1'Jho follows the course outlined by law receives ample 
protection. In Ill!llY jurisdictions he pays the debts only upon court order which will not be made until 
the time for proving claims has expired••• In jurisdictions where claims must be allowed by the court,, 
the representatlve receives greater protection as the court will not order payment until the nonclaim 6r 
special priority st1tute has run, and at any rgte thea-der to pay claims protects the personal representative." 
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MODEL PROOil:rE CCDE 

3ec. 149. i:ncumbered assetrs. \Jhen any assets of the 
est~te are encumbered by mortgage, pledge or other lien, the 
personal representative may pay such encumbrance or any part 
thereof, renew or extend any oblig-:tion secured by the encum­
brunce or may convey or tra:1Sfer such assets to the creditor 
in sati3faction of his lien, in whole or in part, whether or 
not the holder of the encumbrc'.Ilce has filed et claim, if it 
a;,pears to be for the best interest of the est:te and if tLe 
court shall so order. The making o: aucil pnyment shc:11 not 
increase the share of the distributee entitled to such encwn­
bered as sets. 

MPG, p. 153: 

11 •• The following related sections of this Gode should be noted, sac. 126, as to n compromise in 
lieu of foreclosure of a lien; sec.135, as to the inapplicability of the nonclaim statute to li.eas; sec. 

I
139, as to marshalling assets in satisfaction of secured claims; sec.143,as to a hearing on claims; 
sec. 161, as to a sale of mortgaged real property subject to the lien, and sec. 189, as to the exonerqtion 
of encumbered property. 11 
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In General 

Sec. 150. No priority between ~ allil personal property. 
In determining what property of the est.ate shall be sold, rc,ort­
gaged, leased or exchanged for my pur]XJse provided in section 
152, there shc.ll be .10 priority cis between r e2.l end personal 
property, except as provided by the will, if any, or by order 
of the court or by the provisions of section 184. 

HA'.vAII REi-ORT3

I 

Debts are to be paid primarily out of cash and personalty in llbi 
widow bas no dower, 18 Haw. 588, 590. 

If the personalty of an estate is insuf~icient to pay expense t 
administration the real property of the decedent shall be subject\,
sale by the executor or administrator when authorized by the a:iurt 

for that pur]Xlse, 31 Haw. 163, 177. 

COr"'iilllT: 

HPC, p. 153: 

"Since the historical distinction between real and personal property is becoming less important, 
and because of the widespread tendency to subject real property to the possession and control of the 
personal represent11tive during the period of administration to the same extent as personal property, 
as is done in secs. 84 and 124 of this Code, it is desirable to expre3s this assimilation in connection 
with sales and similar tra..1Sactions • • • • " 
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Sec. 151. i:ibfill 1!Qlil!l: Wfill ill Jdll. When jXJWer to sell, 
mrtgage, lease or exchange property of the estc,te hces been 
given to any personal representative under the terms of any 
will, the personal representative may proceed under such 
power, or may proceed under the provisions of this Gode, 
as he may determine. 

REVISED 'LAW OF HA"'~II

Sec. 317-29.5. ~ Yll!k1: direction Q.t 1olilJ.. When property 
is directed by a will to be ·sold, or authority is given in 
the will to sell property, the executor may sell the s2me either 
at public auction or private sale, and with or without notice, 
as he may determine; but he must make a return of sales and 
obtain confirmation ihereof as in other cases. In either case no 
title passes unless the sale is confirmed by the court; but 
the necessity of the sale, or its.advisability and benefit .to 
the estate, need not be shown. If directions are e;,;ivee1 in the 
will as to the mode of selling, or the particular property to 
be sold, or the pereom eligible to so purchase, or any other 
specific directions, such directions must be observed. 

MPG, p. 154: 

"The purpose/:f this section is to recognize as valid testamentary provisions to sell, mortgage, 
lease or e~change property, and also to provide that the personal representative may nevertheless 
proceed under the terms of this Code. The latter course may be deemed by him to be for the best 
intersst of the estate , or t he power given to him may be doubtful or inadequate. • • • 11
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Sec. 152. Transfer lJllllilL rn1 ~; nup:pses. ,my real 
or personal property belonging to an estate may be sold, mort­
gaged, leased or exchanged under court order when necessary 
for any of the following purposes: 

(a) For the payment of claim.3 allowed ag .inst the est. te; 
(b) For the payment of any allowa,1,e =de to the surviving 

spouse and minor children of the decedent; 
(c) For the payment of any legcicy p.ven by the will of 

the decedent; 
(d) For the payment of expenses of administration; 
(e) For the payment of any gift, estate, inheritance or 

transfer truces assessed u~on the tr<illsfer of the 
estate or due from the decedent or his estate; 

(f) For making distribution of the esk.te or any part 
thereof; 

(g) For any other purpose in the best interests of the 
estate. 

REVISED LAYll'S' OF' H@~II 

Sec. 317-27. lleal est3te; .l!ll.J&. The real property of a 
decedent shall be subject to sale by the administrator, or by 
the executor unless -:ower t, sell is ';iven by the will, only 
when authorized by the court. The court may authorize such sale 
for payment o ~ expenses of adminigtration, f c1.mily allownace, 
est.,te and inherit,1nce txces or debts, or whenever such sale 
appenrs to the court to be for the best interests of the estate 
and not inconsistent with the will, whether or not the personal 
property of the est 1te has be~n e7Jlausted. . . . For the purposes 
of this section, real property in,ludes a leasehold interest in 
real property with an uneA-pired term of ten years or longer or 
a leasehold interest in real property together with e.n option to 
purchase the lased premises or some part thereof. 

lfa\/aII REPORTS 

Realty may be sold to pay expenses of administration, 31 llav, 
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i',t common law personal representatives had title to decedents 1 personalty and they did not need court authority to sell mortgage or

pledge same. However, personal represent":tives only had possession of realty and ~ould not sell same unless wills gc.ve them power of sale
or unless personalty was insufficient to pay debts of the decedent. Stntutes consequently g ve courts power to ,mthorize a.ale of realty

by the personal representatives. This is the laH in hawaii. 
The l'lPC gives personal represent. tives only possession to personalty and treats realty and personalty alike, therefore the provisions 

authorizing sale, mortgage, pledge and exchange cover both. 
The Code Com:nittee discusses this and other aspects of HPG, sec. 152 as follows at pp. 154-5: 

"In the absence of provisions in th3 will, a st~tute was necessGry to 
authorize a sale in all cases where the decedent had not taken a~firmative 
steps to make the land liable for his debts. Gradually these pur)Xlses 
hi.Ve been broadened, many of the st;1tutory rmrposes appearing in current 
statutes being that expressed in (g), viz., for any purpose beneficial to 
the estcite. Thus if a smull tract of land were to be divided among 
many heirs or devisees, some of whom were under disabilities,a serious 
problem of market,1bility would be presented if it ,1ere distributed to 
them in kind. Under this section it could be sold by the personal 
represent~tive and the proceeds distributed, thus eliminating a difficult 
and otherwise expensive problem for ths interested persons•• 

"It should be noted that a sale cannot 1:ie ordered solely on the
ground thrt there is any rule of law to the effect that it is necessary 
to make distribution in cash. See sec. 190 hereof. 11 

I 
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Sec. 153. ili:®,r !.Q. fillll, mort,,am,; QJ: ~ i:9. bll. 
refused :U'. ];Qnd !UJ[ell. An order autlorizing a personal 
representative to sell, mortgage or lease real or perso­
nal property for the payment of obligations of the 
est~te shall not be granted if any of the persons 
interested in the estate shall executG and file in 
the court a bond in such sum and with such sureties 
as the court may approve, conditioned to pay all 
oblications of ch3 estete to the extent that the other 
property of the est.-.te is insufficient there~or, 
within such time as the court shall direct. An 
action 111C,y b3 me1intained on such bond by the personal 
re_,,resentt1tivc on b·Jh.clf of ~ny person interested 
in the estc:.t_ who i,, prejudiced by breuch oc any 
obli[le.tion of the bond. 
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HJDEL Pllill1l.TZ CUDS 

Sec. 154. T0rms o.f. fil!J&. In all si'lles of real 
or personal property, the court may authorize credit to 
be given by the persoml representative for a pe~iod 
not exceeding one yeill' from the date of his qualification 
and for an amount not exceeding fifty per cent of the pur­
chase price, the payment of which shell be secured by 
notes or bonds with a 1,proved sureties or by ~ purchnse 
money mortr;age. If credit i.:, <1uthJrized, the ord0r shall 
specify the time of payment, the minimum rate of interest 
on deferred ;;c.y,1wnts ;end the m,nner in which such payments 
she.11 be secured. If the est,1te is solv.ant, cr;idit may 
;:,e extended by the personal reJJresentative for a time longer 
thdll one ye_r with the written con3cnt of the distributees. 

I 
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MJDEL PROBATE CODE 

Sec. 155. Htmn nersonal renresenta.tive mu purchase.
Any personal representative may purchase, take a mortgage on, 
lease or take by exchange, real or personal property belonging 
to the estate, but such transaction ahall always be reported 
to the court and be subject to coni'irmation. 

COMl-lffiT: 

The comm:m law re sales to personal representatives is stated in At1dnegn w:i Wj]) e on p. 666: 

"Following the general principle applicable to fiduciaries, an executor or administrator may not fell property to himself' 
even at public sale. N:>r may he sell the property to his spouse, or to a straw man we retransfers to the personal represent.at 
Sales to the representative are merely voidable, however, and they may be either avoided or ratified by the persons interested, 
in the estate. Furthermore, the representative may purchase the property with the consent of these parties••••" 

MPC, sec. 155 changes the above and the Code Committee states thereto at p. 156: 

n'l'his section 11Pdifies the common law rule as to the fiduciary duty owed by a trustee or personal representative. 
in the interests of benefit to the estate, a few statutes have relaxed the colllllPn law rule by provisions of this kind..•• 
Since such transactions are to be reported to the court and coni'ixmed, this section is believed to be desirable. Of course, 
report and coni'irmation wuld be required without this section in the case of real property (see sec. 166), but in the case or 
personal property it is mt generally required. See sec. 158.n 
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Seo. 156. P\'rchase by holder of lien. &t any 
sale of real or pFrsonal property upon which there is a 
mortgage, pledge or other lien, the holder thereof may 
become the purchaser and may apply the amount of his lien 
on the purchase price in the following manner. If no claim 
thereon bas been filed or allowed, the court, at the hear­
ing on tha report of sale and for confirmation of the sale, 
may examine into the validity and enforceability of the lien 
or charge and the amount due thereunder and secured thereby 
and may authorize·tbe personal representative to accept 
the receipt of' such purchaser for the amount due thereunder 
end sect.red taereby as payment pro tanto. If such mortgage, 
pledge or other lien is a valid claim against the estate 
and has been allor•ed, the receipt of the purchaser for the 
amount due him from the proceeds of the sale is a payment 
pro tsnto. If th£ amount for which the property is purchased, 
whether or not such claim was filed or allowed, is insufficient 
to defray the expenses end ~ischarge his mortgage, pledg8 
or other lien, the purchaser must pay an amount sufficient 
to pay the balance of such expenses. Nothing per~tted un-
der the terms of this section shall be deemed to be an allowance 
of a claim based upon such mortgage, pledge or other lien. 

I 
C(l,,tJ',~: 

MPC, p. 157: 

• ••• ["This section_/ includes liens on property owned by the estate for the payment of which the estate was not liable, 
es where the decedent purchased property subject to a mortgage but did not assume its payment, or where a mortgagee could 
have filed a claim but did not do so." 
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Seo. 157. Validity of procePtlingR. No proceed­
ings for sale, mortgage, lease, exchange or convey­
ance by a personal representative of property belong­
ing to the estate shall be subject to collateral 
attack on account of any irregularity in the proceed­
ings if the court which ordered the same had 
jurisdiction of the estate. 

I 

COMMENT: 

Mro, P• 157: 

"This section is the modern version of a statute intended to be a substitute for the Massachusetts statute of 1836 based 
upon the philosophy of thllt time that probate courts were courts of limited and inferior jurisdiction, but that their sales shclllld 
be upheld unless defective in certain particulars. The above section .•• is predicated upon the assumption that probate ocrurta 
nan have the same superior status within their sphere as do courts of general jurisdiction. It should be noted that, according 
to sec. 62 hereof, failure to give the required notice is not jurisdictional and therefore under sec. 157 would not invalidate 
the traoefer.n 
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Personal Property 

Sec. 158. §.w., mortgage Ql.: ~ Q.f personal property. 
A personal representative may file a petition to sell, mort­
gage or lease any personal property belonging to the estate. 
The petition shall set forth the reasons for the application 
and describe the property involved. The petition may be heard 
with or without notice as the court may direct. Notice of 
the hearing, if required, shall state briefly the nature of 
the application and shall be given as pro--rlded in section 14 
hereof. At the hearing and u]Xln proof of the petition the 
court may order the sale, mortgage or lease of the property 
described or any part thereof, at such price and U]Xln such 
terms and conditions as the court shall require. No report 
or confirmation of such transaction shall be necessary except 
as required by section 155 or as required by the court; but 
no sale, mortgage or lease, except as provided in section 159, 
shall be valid unless prior authorization or subsequent 
approval of the court is secured. 

I 
MFC, p. 158: 

"If report and confirmation are ordered the procedure in sec. 166 would be followed." 
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Seo. 159. ~ Qf perishable ~ deprecj abl0 pronertv;. 
Perishable property and other personal property which will 
depreciate in value if not disposed of promptly, or which 
will incur loss or expense by being kept, and so much other 
personal property as may be necessary to provide allowance 
to the surviving spouse and children pending the receipt of 
other sufficient funds, may be sold without notice, and title 
shall pass without confirmation; but the personal representative 
shall be responsible for the actual value of the property 
unless, after making a report of such sale, and on a proper 
showing, the court shall approve the sale. 

Sec. l €0. full§., mortgage Ql: leilfill. Qi ~ a.!ld nersonal 
property 8J! 11. yruj;,. Whenever it is for the best interests of 
the esta-ee, real and personal property of the estate may be 
sold, mortgaged or leased as a unit, but the provisions of 
this Gode with respect to the sale, mortgage or lease of ree.l 
property shall apply so far as may be. 
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Real Property 

Sec. 161. Petition t& lillll, mortgage ru:. ~ ~ 
Droperty; notice; hearing. A personal representative may 
file a petition to sell, mortgage or lease any real property 
belonging to tha estate. The petition shall set forth the 
reasons for the application and describe the property 
involved. It may apply for different authority as to separate 
parts of the property; or it may apply in the alternative for 
authority to sell, mortgage or lease. Upon the filing of the 
petitfon,.. the court shall fix the time and place for the 
hearing tnereof, provided, however, that as to any real 
property which was last appraised at not more than $500, 
the court may, in its discretion, hear the petition with-
out notice. Notice of the hearing shall state briefly 
the nature of the application and shall be given as 
provided in section 14 hereof. At the hearing and upon 
satisfactory proofs, the co\l!'t may order the sale, mort-
gi,ge • or lease of the property described or any part 
thereof. When a claim secured by a mortgage on real 
property is, under the provisions of this Gode, payable 
at the time of distribution of the estate or prior 
thereto, the court with the consent of the mortgagee may, 
nevertheless, order the sale o/ the real property subject 
to the nnrtgage, but such consent shall release the estate 
should a deficiency later appear. 

REVISED LAWS OF HAWAII

Sec. 317-28. Petitjon. The executor or administrator shall 
present to the judge having jurisdiction of the estate a petition 
setting forth the condition of the estate, and the facts and cir­
cumstances tending to show the necessity or expediency of the sale. 
If it appears to the judge either that it is necessary or that it 
would be advisable and for the benefit of the estate that the real 
property or any part thereof be sold, and that sufficient notice 
of the proposed sale has been given to the persons interested in 
the estate the judge may authorize the executor or administrator 
to sell th; real property either at private sale or at public 
auction on such terma as the judge shall order. 

Sec. 317-29. fund; confirmation. Every executor or administr.::.­
tor so authorized to sell real property shall give bond to the judl:: 
with sufficient sureties, conditioned to sell the ssme and dispose 
of the proceeds in the manner provided by law; provided, that no 
such bond shall be required from an executor appointed without 
bond by a will or from an executor or a'11Ilinistrator who has alread;i 
given a sufficient bond. He shall usa his utmost endeavors to dis-­
pose of the real property in such manner :is will be oost for the 
advantage of the estate•• • • 
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"• As to the matter of increasing the bond of the personal representative on a sale, see sec. 115 hereof. To the effect 
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MffiEL PROBATE CCDE 

Sec, 162, _Quieting adverse claims, Upon any petition 
to sell or mortgEge real property the court shall have 
power to investirate sod determine sll questions of conflict
ing sod controverted title, remove clouds from any title or 
interest involvec, and invest purchasers or mortgagees with 
8 good and indef£asible title to the property sold or 
mortgaged, eihen the petition to sell or mortgage seeks 
such relief notice shall be given as in civil actions of 
like nature sod the court is authorized to issue aprropri­
ate process and notices in order to obtain jurisdiction 
to so proc.,ed agt inst adverse parties, 

Sec, 163, Order for sale, mortgage or lease of real 
property. The order shall describe the property to be 
sold, mortgaged or leased and may designate the sequence 
in ?.hich the several parcels shall be sold, mortgaged 
or leased. An order for sale shall direct whether the 
property shall br sold at private sale or public suction, 
and, if the latt~r, the place or places of sale, If real 
property is to br sold it shall direct that the same shall 

not: be· s.old r-or :less than,,tha ·a.pp;i-ais.ed -v<alue; or if 
real property is to be leased, 'it ·sha,ll •direct that 
tbs same shall not be cJeased for less than the anprahed 
rental v,ilue. 11n order of sale shall direct whether 
the sale shall be foi' cash or •for. cash aud deferred pay­
ments, and the terms on ·which suclf deferred payments • 
8.l'"e :to be made. •IT real p'r-0perty is to t>e mortgaged, 
it -she:µ fix the maximtlm amaurit. of -principal, the !lla'."­
rtrm.Jn 'iate of interest, ·t:he earliest and latest date 
o:f maturity; and shall direct the purpose for which 
t~e-froceeds shall be used. 1m order for -sale, mort­
gage· or lease shall remain in force until termiria~ed 
by ·the court, but no sale ~'or ·lease-shall be made after 
one ·year from the date of the order Unless the real 
pra,perty or rental value thereof shall have been re­
api;iraised under order of the court within three months 
praeceding the sale or lease. 

­

REVISED LA"'S OF HAfAII

Sec, 317-14, Possession and control of real estate PBndl,n 
administration; distribution; determination of heirs, , , , ~ 
The heirs or devisees may themselves, or jointly with the 
executor or administrator, maintain an action or suit, for the 
possession of the real estate or for quieting the title 
thereto, or for the registration of the title thereof against 
anyone except the executor or administrator, but shall not be 
required to do so, 

Sec, 317-28, Petition••.. the judge may authorize 
the executor or administrator to sell the real property 
either at private sale or at public auction on such terms as 
the judge shall order. 

I 
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Sec. 164. Appraisement of real property. Before 
any personal representative shall sell or lease any real 
property he shall, unless the court directs that he be 
permitted to use the appraisal filed with the inventory, 
have it appraised by two disinterested persons appointed 
by the court, who are residents of the county in which 
at least part of it lies. The appraisers shall appraise 
such real property or its rental value, as the case may 
be, at its full and fair value, and forthwith deliver the 
appraisement certified by them under oath to the personal 
representative. 

COMMENT: 

Mro, P• 161: I 
"Corresponding to sec. 120 providing for the making of an inventory and appraisement, two appraisers only are provided

for. ... 11

By practice in Hawaii, probate judges do require appraisals. 
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Sec. 165. Sales at public auction. In all sales 
of real property at public auction the personal repre­
sentative shall give notice thereof particularly des­
cribing the property to be sold, and stating the 
time, terms, and place of sale. The notice shall be 
published once a week for three consec:utive weeks in 
some newspaper, authorized to publish legal notic:es, 
of the county in which the real property is situated, 
but if no newspaper is published in the county or the 
real property is appraised at not more than $500, the 
personal representative may, in lieu of publication, 
post a copy of the notice in three public places in 
the county where the real property or acxne part there­
of lies, at least two weeks before the sale is made. 
If the notice is published, the date set for the sale 
shall not be earlier than one day nor later than seven 
days after the date of the third publication of notice. 
Proof of publication or posting shall be filed before 
confirmation of the sale. If the tracts to be sold 
are contiguous and lie in more than one county, notice 
may be given and the sale made in either county. The 
personal representative may adjourn the sale from time 
to time, if for the best interests of the estate, but 
not for longer than three months in all. Every adjourn­
ment shall be announced publicly at the time and place 
fixed for the sale. 

REVISED Lll.WS OF H!i.WA.II 

Sec. 317-29. Bond confirmation.... 
If a sale being presented to the judge for conf1rtna. 

tion is a private sale, the judge shall require a notice 
of such sale to be posted in an appropriate place in tbs 
courthouse of the circuit wherein the matter is pending 
and also of the circuit wherein the property is located 
if they be different, at least fifteen days prior to ' 
considering such confirmation, such notice to set forth 
a description of the property, including the tax key 
number, the proposed sale price including the terms of 
payment, a description of any encumbrances thereon, the 
date of the confirmation hearing and a solicitation for 
sealed bids thereon or any o,her information required 
by the judge. The judge lll9.Y also require that such notice 
be published at least twice in a newspaper in the circuit 
where the property is located, the last publication to 
be at least fifteen days prior to considering such con­
firmation. If a written offer in an amount at least 
ten per cent more on the first $10,000 of the selling 
price and five per cent more on the amount of the sell-
ing price in excess of :i,10,000 is made to the judge by a 
responsible person, who may be the original offerer, 
prior to the hearing of confirmation, the judge, upon 
the hearing of confirmation, shall permit the original 
offerer to make a further offer, and if such new offer 
1Jhall be in an amount at least five per cent more t:mu the 
highest writteil offer made to the judge, then the judge 
shall, i:i such menner as he shall determine, pormit the 
original offer and the person making such highest written 
offer to make additional higher offers and shall confirm 
the sale to t.he one of such per3 ans making the highest offer 
finally received; but if the original offerer shall not 
make a fut't.her offer as herein provided, then the judge 
may accept such highest written offer and confirm the 
sale to the person making such offer. 
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Sec. 166. Report and confirmation. Within ten 
days af'ter making any sale, mortgage or lease of real 
property, the personal representative shall make a 
verified report of his proceedings to the court, with 
the certificate of appraisement in case special appraise­
ment is required, and with proof of publication or posting 
in case the sale is ma.de at public auction, which 
report shall state that he did not directly or indirectly 
acquire any beneficial interest in the real property, 
or the lease thereof, except aa stated in his report. 
Any person interested in the estate desiring to 
object to confirmation may file objections in writing, 
aetting forth the reasons therefor. The court shall 
examine said report and if satisfied that the sale, 
mortgage or lease has been at the price and terms 
most advantageous to the estate and in all respects 
made in conf'ormity with law and ought to be confirmed, 
shall confirm the same and order the personal repre­
sentative to make a deed, mortgage, lease or other 
proper instruments to the person entitled thereto; but 
no report shall be confirmed within five days af'ter 
the filing thereof unless all persons interested in 
the estate shall in person, 9r by attorney or guardian, 
oanaent in writing to such ~irmation, or unless, in 
the opinion of the court, such delay would not be for 
the best interests of the estate. Such instrument shall 
refer to the order of sale, mortgage or lease by its date, 
lllld the court by which it was made, and shall transfer to 
the grantee, mortgagee or hm:ase all the right, title and 
interest of tha decedent granted by the instrument, 
discharged from liability for all debts and obligations 
incident to the administration of the estate, except, 
Olloumbrances assumed. If not satisfied that the sale, 
lllortgage or lease has been made in conformity with law 
or that it is for the best interests of tha o □ tate, the 
COiJrt may reject the sale, mortgage or lease or require 
~/8-execution of the order upon such tor:13 and condi-

ons as it r:,ay direct. 

REVISED Lil:S/S OF Hll.lli!.II 

, 

Sec. 317-29. Bond; confirilllltion.••• The executor or 
administrator shall obtain from the judge an order of con­
firmation of the sale before making conveyance of the real 
property sold. The order confirming the sale shall be 
given upon af'firmative proof that the executor or adminis­
trator has fully complied with the order of the judge authoriz­
ing the sale and that the selling price was a fair and just 
price for the property sold. 
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Sec. 167. Execution of convevance or other instrument 
by personal representative; recording. Upon the confirmation 
of any sale, mortgage or lease in accordance with section 166, 
the personal representative shall execute a conveyance to the 
grantee or mortgagee or a lease with the lessee according to 
the order of confirmation. A certified copy of the order may 
be recorg.ed with the deed...,or other instrument in the office 
of the Lregister of deed!!/ of the county where the land lies, 
and shall be prima facie evidence of the due appointment and 
qualification of the personal representative, the correctness 
of the proceedings and the authority of the personal 
representative to execute the instrument. 

I 

COMMENT: 
HPC, p. 163: 

"This section corresponds to sec. 132 providing for a conveyance by the personal representative under a land contract 
executed by the decedent. The purpose of both of these sections is to simplify land title problems by making the deed of the 
personal representative and the order of the court confirming the transaction adequate and sufficient evidence to be recorded 
and sho,m on the abstract of title for the purpose of showing a msrketable title, thus eliminating the necessity of showing
all the antecedent steps at the probate proceedings. 

11 ifo attempt is made to set out in this Code the rules with respect to the rights of purchasers where the title of the 
decedent totally fails. Common law doctrines deal with that situation adequately; and it would be unsatisfactory to state 
them in stat1,tory form. 11 
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Sec. 168. Taxes not to be liens in hands of transferee. 
The lien of the state for inheritance or estate taxes shall 
cot extend to any interest acquired by a purchaser, mortgagee, 
er lessee through any transfer made by a personal representa­
tive under a power contained in a will or under order of the 
court. 

fCIHMENr: 
MPC, p, 164: 

"The purpose of this section is to make it clear that the disposition of property for the payment of taxes shall pass 
title to such property free from such claims. otherwise purchasers would not buy and the purpose of authorizing the disposi­
tion of property would be th\?arted." 
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Sec. 169. Brokers' fees end title documents. In 
connection with the sale, mortgage, lease or exchange of pro­
perty, the court may authorize the personal representative 
to pay, out of the proceeds realized therefro~ or out of 
the estate, the customary end reasonable auctioneers I and 
trokers 1 fees and any necessary expenses for abstracting, 
title insurance, survey, revenue stamps anQ other necessary 
costs and expenses in connection therewith. 
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MCXJEL PROBATE CCDF 

Sec. 170. Platting. V-'hen it is for the best interests 
of the estate in order to dispose of real property, the 
court, upon aprlication by the personal representative or 
any other interested person, may authorize the personal 
reprePentative, either alone or together Tiith other owners, 
to plat any land belonging to the estate in accordance 
r.ith the statutes in regard to platting. 

Sec, 171. Exchange of property. Vlhenever it shall appear 
upon the petition of the personal representative or of any 
Jarson interested in the estate to be to the best interests 
of th8 estate to exchange any reel or personal property of 
the estate for other property, the court may authorize the 
fxchange upon such terms and conditions as it may prescribe, 
~hich may include the payment or receipt of part cash by 
the personal representative. If personal .property of the 
ratat.e is to be exchanged, the proceedings required for 
the sale of such property shall apply so far as may be; if 
~eel property of the estate is to be exchanged, the proce­
cura for the sale of such property shall apply so far as 
l!lBy be. 

I 
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ACCOUNI'Il!G 

Sec. 172. Liability of personal reoresentative. 
(a) Property of estate. Every personal representative 

shEll be liable for and chargeable in his accounts with all 
of the estate of the decedent ,·hich comes into his possession 
at any time, including all the income therefrom; but he shall 
not be accountable for eny debta due to the decedent or other 
assets of the estate which remain uncollected without his 
fault. He shall not be entitled to any profit by the increase, 
nor be chargeable with loss by the decrease in value or deatruc­
tion without his fault, of any part of the estate. 

(b) Property not a part of estate. Every personal re­
preaentative shall be ch2rgeable in his accounts with property 
not a part of the estate which comes into his hands at any tme 
and shall be liable to the persons entitled thereto, if 

(1) The property was received, under a duty imposed 
on him by law in the capacity of personal repre­
sentative; or 

(2) He has commingled such property ~ith the assets 
of tho estate, 

(c) Breach of duty, Every personal representative shall 
be liable and chargeable in his accounts for neglect or unrea­
sonable delay in collecting the credits or other assets of 
the estate or in selling, mortgaging or leasing the property 
cf the estate; for neglect in paying over money or deliver-
ing property of the estate he shall have in his hands; for 
failure to account for or to close the estate within the 
1· ko provided by thi~ C ~c'e; for. 2,1:Jt' icis s to the est :,te . -
arising from his embezzle~ent or commingling of the assets 
of the estate with other property; for loss to the estate 
through self-dealing; for any leas to the estate arising from 
..rongful acts er ol!Iissions of his co-representatives which 

I 

HAWAII REPORTS 

Lxecutrix who withholds, without just excuse 
for an unreasonable time, money which she should 
have paid over to the legatees is chargeable with 
interest, 9 Ha~. 342. 
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riPC', Sec. 172, continued 

he could have prevented by the exercise of ordinary care; 
aniJ for any other negligent or wilful act or nonfeasance 
in his administration of the estate by which loss to the 
estate arises. 

CCl~IENl': 
MPC, p, 166: 

"Section 172(b)(l) covers cases of damages received unoer wrongful death statutes, or appointed property ~here the 
decedent was the donee of a general power of appointment and was insolvent. 

"Section 172(b)(2) includes a situation where a personal representative col'll'!ingles the proceecs of a life insurance 
policy with assets of the estate, although the estate is not the beneficiary of the policy•.•• 11 

I 
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Sec. 173. Duty to close estate. Every personal re­
presentative shall close the e~tate as promptly as possible. 
The time for closing the estate shall not exceed nine months 
from the filing of the petition of the appointment of e 
personal representative unless for cause the time is extend­
ed by the court. 

Sec. 174. V1hen personal representative must account. 
Every personal representative must file in the court a 
verified account of his administration 

a) Upon filing a petition for final settlement; 

fb) Upon the revocation of his letters;
c) Upon his application to resign and before his 

resignation is accepted by the court; 
(d) Annually during the period of administration un­

less the court othenrise directs; 
(e) B.t any other time when directed by the court 

either of its own motion or on the application of 
any interested person. 

Sec. 175. What accounts to contain. Accounts render­
ed to the court by a personal representative shall be for 
a period distinctly stated and shall consist of three 
schedules, of which the first shall show the amount of the 
property according to the inventory, or, if there bee 
prior accounting, the amount of the balance of the next 
prior account, and all income and other property received, 
and gains from the sale of any property or othernise; the 
second shall show payments, charges, losses and distri­
butions; the third shall show the property on hand consti­
tuting the balance of such account, if any, by reference to 
the inventory or othenrise. ·,,hen an account is filed, the 
personal representative shall also file receipts for dis­
bursements of assets made during the period covered by the 
account. The court may provide for an inspection of the 
balance of assets on hand. 

-continued-

HAf,All REPORTS 

Unless exceptional circumstances prevent it, an estate 
should be closed in about ef,;ht months, 18 Haw. 51,6. 

REVISED LAFS Ci' HA-:AII 

Sec. 317-30. Accounts of executors or administrators. 
Every executor or administrator shall file his final accounts 
~ithin one year after the issuance to him of letters tes­
tamentary or of administration, as the case may be, un-
less, upon written applicetion by him made, further time 
is allowed by the court or judge }1aving jurisdiction. 
Every executor and administrator shall file such other 
accounts at such times as the court or judge may, in its 
or his discretion, require. 
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MFC, Secs. 173-5, continued, 

COMMENT: 

The practice in Hawaii in probate matters is to require periodical accounts from an executor or an administrator if ad-

ministra;tj,en ·1s not completed within about eight oonths. Final accounts are required when the estate is ready to be wound up and the 

property distributed to those entitled thereto, 

On MPG, sec. 175, the Gode Committee adds at p. 167: 

11 • • • See sec. 143 (b) as to administration expenses to be allowed at accounting before payment." 

I 
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Sec. 176. Account to include netition for settlement and 
distribution. At the time of filing of an account the personal 
representative ahall petition the court to settle and allow his account; 
and if the estate is in a proper condition to be closed, he shall 
also petition the court for an order authorizing him to distribute 
the estate, and shall specify in the petition the persons to whom distri­
bution is to be made and the proportions or parts of the estate to 
which each is entitled. 

Sec. 177. Hearing on settlement of account; notice. Upon 
the filing of any account, the matter shall be set for hearing and 
notice thereof shall be given. If there is also a petition for dis­
tribution, it shall be heard at the same time as the account, and 
the notice of hearing on the account shall ao state. 

Seo. 178. Objections to account. nt any time prior to the hear­
ing on an account of a personal representative, any interested 
person may file written objections to any item or omission in 
the account. All such objections shall be specific and shall indi­
cate the modification desired. 

Sec. 179. Conylusiyeness of order settling account. Upon 
the approval of the account of a personal representative, the per­
sonal representative and his sureties ahall, subject to the right 
of appeal and to the power of the court to vacate its final orders, 

• be relieved from liability for the administration of his trust during 
the accounting period, including the investment of the assets of the 
estate. The court may disapprove the account in whole or in part 
and surcharge the personal representative for any loss caused by any 
breach of duty. 

-220-

REVISED U,,S Oji:_ &. ii.II 

Sec. 317-31. Time of hearing and notice of petitions 
for a2oroval of final accounts, distribution of estates 1liid 
discharge of executors and administrators. Upon the filing 
of a petition for approval of final accounts, distribution 
of estate and discharge of an executor or administrator 
the judge or clerk shall fix the time of hearing theredi. 
Notice of the time and place of hearing on such petition 
shall be given by publication at least once in each of 
four successive weeks in such newspaper as the judge or clerk 
may determine, the last publication to be not less than ten 
days previous to the time fixed for the hearing; provided 
that when in the opinion of the judge the value of the ' 
estate to be distributed does not/exceed '.i,1,000 and no in­
justice will result to anyone, he may by order shorten the 
time of such notice or he may by order direct that such 
notice be given by posting as provided in such order in­
stead of by publication. This section shall not apply 
to petitions by temporary administrators. The notice re­
quired to be given in accord&nce with the provisions of 
section 317-14 may be combined with the notice required to 
be given under the provisions hereof, 

Hl!.,IAII REPORTS 

18 Haw. 546: 11 There is a clear distinction between the 
annual or periodical and the final accounts. The approval 
of the one is ex narte and without notice while in the 
case of the other it can only be made after notice to all 
concerned, rhe one is made annually or oftener at the 
discretion of the judge, the other only when the estate 
is fully administered. The one is for the information 
of the judge and the convenience of the administrator or 
executor in the management of the estate, the other is a 
final adjudication of the rights and obligations of all con­
cerned. The one is only prima facie correct and is sub­
ject to correction for errors or mistakes in it thereafter 
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MPC, Secs. 176-9, continued. 

I 

l!h.Jl.II IillfORTS, 18 Hau 546, continued. 

discovered without an apryeal or any direct proceeding_to
review it or set it aside, .. ~~ _the other is co:z:iclusive ·_and 
final unless set aside on an ap,eal or a direct proceeding 
therefor or impreached for fraud. TI1e approval of an annual 
account, being made without notice to any of the parties 
interested, is not conclusive as against one who does not 
appear, and in that sense it is not a final order, but, 
if a party interested does appear and objects and has a 
hearing on his objections and then appeals, the order is 
final as to such party, at least in the sense of its being 
a,mealable. "· 
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Sec. 180. Statement of receipts and disbursements 
after final account and before final distribution. Any 
receipts and disbursements of the personal representative 
subsequent to the filing of his final account must be 
reported to the court before making final distribution. 
A settlement thereof, together with an estimate of the 
expenses of closing the estate, must be made by the court 
and included in the order of distribution, or the court 
may treat such statement as a aupplementary account and 
order notice to be given as in other cases of the settle­
ment of accounts. 

Sec. 181. Account of deceased or incompetent per­
sonal representative. If the personal reoresentative dies 
or becomes incompetent, his account may be presented by 
his personal representative or the guardian of his estate 
to, and settled by, the court in which the estate of which 
he was personal representative is being admjnjAtered, 
and, upon petition of the auccessor of the deceased or in­
competent personal representative, the court shall com-
pel the personal representative or guardian of the deceased 
or incompetent personal representative to render an account 
of the administration of the estate of the decedent and 
the court shall settle the account as in other cases. 
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Sec. 182. Partial distribution. 
(a) Delivery of specific property to distributee 

before final decree. Upon application of the personal re­
presentative or of any distributee, with or without notice 
as the court may direct, the court may order the personal 
representative to deliver to any distributee who consents 
to it, possession of any specific real or personal pro­
perty to which he is entitled under the terms of the will 
or by intestacy, provided that other dietributeee and 
claimants are not prejudiced thereby. The court may at 
any time prior to the decree of final distribution order 
him to return such property to the personal representative, 
if it is for the best interests of the estate. The court 
may require the diatributee to give security for such 
return. 

(b) Distribution of oart of estate. After the ex­
piration of the time limited for the filing of claims 
a:nd before final settlement of the accounts of the per­
sonal representative, a partial distribution may be decreed, 
with notice to interested persons, as the court may direct. 
Such distribution shall be as conclusive as a decree of 
final distribution with respect to the estate distributed 
except to the extent that other distributees and claimants 
are deprived of the fair s~e or amount which they would 
otherwise receive on final distribution. Before a partial 
distribution is so decreed, the court may require that se­
curity be given for the return of the property so distri­
buted to the extent necessary to satisfy any distributees 
and claimants who may be prejudiced as aforesaid by the 
distribution. 

REVISED La;iS OF Hb. .'JI.II 

Sec. 317-14. Possession and control of real estate 
oending administration; distribution; determination of heirs. 
• • • 

The judge having jurisdiction of the estate may, 
uoon the a'.") .clication of the executor or administrator or 
of any person claiin~ng as heir or devises, at any time, 
by order of court, terminate the possession and control 
of the executor or administrator as to the whole or any 
pd.I't of the real estate and, in that connection, shall 
determine the heirs or devisees entitled thereto, and their 
respective estates or interests. No such order or determi­
nation shall be made except after a hearing, of which 
notice has been given by publication in such newspaper 
as the judge may order at least once a week for four successive 
weeks (four insertions), the last publication to be not 
lees than ten days previous to the time appointed for 
the hearing, and by such additional method, if any, as 
the judge may, in his discretion, prescribe. Such order 
shall be conclusive as to the rights of heirs and devisees, 
subject only to be reversed, set aside, or modified on appeal. 
A certified cony of such order shall be recorded in the 
bureau of conveyances, and if the land affected has been 
registered in the land court, a like copy shall be filed 
in the office of the assistant registrar of such court. 

&.,All HEFORTS 

11 • • • in proceedings in reJl parties interested in 
the res are entitled to notice -- to an onportunity to be 
heard, and without such opportunity cannot be deprived 
of legitimate propert; rights. We know of no exception 
to this rule other than that applying to instruments of 
crime and articles the oossession and use of nhich are pro­
hibited by law, and which may, under statutory provisions, 
be seized and destroyed in a summary manner. Under well 
established rules in this jurisdiction it is immaterial 
whether the proceeding is called one in rem, or one in 
personam. An annual or intermediate accounting, such 
as the one here, had ex parte and without notice, is for -223-:-



MPC, Seo. 182, continued. H,; call hEPORTS, continued.

the convenience of the administrator, ie not final, but 
is subject to modification or annulment by the circuit 
judge sitting in probate, at any time before final dis­
tribution.... 

"• .. If an executor or edm1ni~trator desires to be 
relieved of the responsibility of holding funds at any time 
prior to final accounting, on an ex DB.l'te proceeding, he 
OIUBt be certain to correctly inform the court as to the 
9ereons entitled to participate in the fund••• •" 
22 Haw. 436. 

I 

GOMlilENT: 
MPG, p. 170: 

"The two eubeectione of sec. 182 are designed to accomplish quite different things. The purpose of subsection {a) is to 
take care of a case where there is a specific thing which can much more conveniently remain in the possession of an heir 
or devisee than of the personal representative. Thus, a OIUBical instrument, a painting or a valuable piece of furniture 
would have to be stored by the personal representative at the expense of the estate unless some such provision as this exists. 
Thie subsection alBo applies to real estate so that a specific tract of land may under its terms be turned over to a parti­
cular distributee. 

nsubeeotion {b), unlike the preceding eubeection, provides for a more or less final distribution of a part of the estate. 
The partial distribution may consist either in a cash payment or in the distribution of specific real or personal property. 
Subsection (a), on the other ham, merely involves the handing over of the possession of specific things for all or a part 
of the period of distribution, and may be employed merely for the convenience of the personal representative." 



MOOEL PROBATE COOE 

Sec. 183. Decree of final distribution. 
(a) Petition for decree. After the expiration of the 

time limit for the filing, of claims, and after all claims 
against the estate, including state and federal inheritance 
and estate taxes, have been finally determined and paid, 
except contingent and unmatured claims which cannot then 
be paid, the personal representative shall, if the estate 
is in a condition to be closed, render his final account and 
at the same time petition the court to decree the final 
distribution of the estate. Notice of the hearing of the 
petition shall be given to all interested persons. 

(b) What decree to include. In its decree of final 
distribution, the court stie.IT"'ciesignate the persons to whom 
distribution is to be made, and the proportions or narts 
of the estate, or the amounts, to which each is entitled un­
der the will and the provisions of this Code, including 
the provisions regarding advancements, election by the sur­
viving spouse, lapse, renunciation, adjudicated compromise 
of controversies and retainer. Every tract of real property 
so distributed shall be specifically described therein. 
The decree shall find that all state and federal inheritance 
and estate taxes are paid; and if all claims have been paid, 
it shall so state; otherwise the decree shall state that all 
claims except those ther.lin specified are paid and shall 
describe the claims for the payment of which a special fund 
is set aside, and the amount of such fund; if any contingent 
claims which have been duly allowed are still unpaid and 
have not become absolute, such claims shall be described 
in the decree, which shall state whether the distributees 
take subject to them. If a fuJid is set aside for the pay­
lllent of contingent claims, the decree sha1l provide for the 
distribution of such fund in the event that all or a nart of 
it is not needed to satisfy such contingent claims. if 
a decree of partial distribution has been previously made, 
the decree of final distribution shall expressly confirm 
it, or, for good cause, shall modify said de~ree and state 
specifically what modifications are made. 

REVISED u·,1s OF llil.1iA.II 

Sec. 317-31. Time of hearing and notice of petitions 
for approval of final accounts, distribution of estates and 
discharre of executors and ad~inistrators. Upon the filing 
of a petition for approval of final accounts, distribution 
of estate and discharge of an executor or administrator, 
the judge or clerk shall fix the time of hearing thereon. 
Notice of the time and place of hearing on such petition 
shall be given ••• 
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Mro, Sec. 183, continued. 

(c) Provisions for deceased distributees. If 
a distributes dies before distribution to him of his 
share of the estate, such share may be distributed to 
the personal representative of his estate, if there be 
one; or if no administration on his estate is had and 
none is necessary according to the provisions of sec­
tions 86 to 91 inclusive, hereof, the share of such 
distributes shall be distributed in accordance there­
with 

t~J Conclusiveness of decree. The decree of final 
distribution shall be a conclusive determ1na.tion of 
the persons who are the successors in interest to the 
estate of the decedent and of the extent and character 
of their interests therein, subject only to the right 
of appeal and the right to reopen the decree. It shall 
operate as the fir.al adjudication of the transfer of 
the right, title and interest of the decedent to the 
distributees therein designated; but no transfer before 
or after the decedent's death by an heir or devises 
shall affect the decree, nor shall the decree affect 
any rights so acquired by grantees from the heirs or 
devisees. 

(e) Recording of decree. ilhenever the decree 
of final distribution includes real property, a certi­
fied copy thereof shall be recorded by the personal 
representative in every county of this state in which 
any real property distributed by the decree is situated. 
The cost of recording such decree shall be charged 
to the estate• 

I 

.Mro, P• 172; 

"Under the provisions of this Code, the decree of final distribution, and not the will, is the significant muniment of 
title. Hence, if real estate is involved, provision is made for recording a copy of the former but not of the latter. If 
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Seo. 183, continued. 

this is done, no one should, or is likely to, purchase real estate in reliance on the will, even though it has been admitted 
to probate; but he will rely solely on the recorded, certified copy of the decree of distribution. 

"It is believed that little would be gained and considerable confusion would result if it were provided, as some states 
do, that the property may be distributed to the assignee of an heir or devises •••• This ·section does not deny the right of 
the assignee to pursue an appropriate remedy to reach the interests of his assignor, nor does it prevent his intervention 
at various stages of the probate proceeding as an interested person under sec. J(k). 11 

I 
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Sec. 184. Order in which assets aooropriated; 
abatement. 

(a) General rules. Except as provided in subsec­
tion (b) hereof, shares of the distributees shall abate, 
for the payment of claims, legacies, the fsmily allowance, 
the shares of pretermitted heirs or the share of the sur­
viving spouse who elects to take against the will, without 
any preference or priority as between real and personal 
propert~, in the following order: 

(1 Property not disposed of by the will; 
(2 Property devised to the residuary devisee; 
(3) Property disposed of by the will but not speci­

fically devised and not devised to the residuary 
devises; 

(4) Property specifically devised. 
A general devise charged on any specific property or fund 
shall, for purposes of abatement, be deemed property spe­
cifically devised to the extent of the value of the thing 
on which it is charged. Upon the failure or insufficiency 
of the thing on which it is charged, it shall be deemed 
property not specifically devised to the extent of such 
failure or insufficiency. 

(b) Contrary proviaions. plan or purpose. If the 
provisions of the will or the testamentary plan or the 
express or imi_Jlied purpose of the devise would be defeated 
by the order of abatement stated in subsection (a) hereof, 
the shares of distributees shall abate in such other manner 
as may be found necessary to give effect to the intention 
of the testator. 

-continued- -228-
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mPC, Sec. 184, continued. 

COMMENT: 

MPG, p. 173: 

"A. testator may determine the order in which the assets of his estate are applied to the payment of his debts. If 
he does not, then the provisions of this section lay down rules which may be regarded as approximating his intent. How­
ever, his intent may be indicated not only by an express designation of a property or fund or by an expr~ss statement of 
the order in which assets are to be applied, but also by the implied purpose of the devise or by.the general testamentary 
plan. Thus, it is commonly held that, even in the absence of statute, general legacies to a wife, or to persons with 
respect to which the testator is in loco parentis, are to be preferred to other legacies in the same class because this 
accords with the probable purpose of the legacies. ~oreover, the general testamentary plan is often important in deter­
mining matters of abatement when the surviving s::,ouse elects to take against the will. ·rhe same may be true where abate-­
ment takes place to provide for the share of a pretermitted heir. fhe provisions of subsection (b) embrace these and other 
situations of ~imi]ar character." 

I 
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Sec. 185. Contribution. When real or personal 
property which has been specifically devised, 
or charged with a legacy, shall be sold or taken by the 
personal representative for the payment of claims, general 
legacies, the family allowance, the shares of pretermitted 
heirs or the share of a surviving spouse who elects to 
take against the will, other legatees and devisees shall 
contribute according to their respective interests to the 
legatee or devisee whose legacy or devise has been sold 
or taken, so as to accomplish an abatement in accordance 
with the provisions of section 184 hereof. The court shall, 
at the time of the hearing on the petition for final distri­
bution, determine the amounts of the respective contributions 
and whether the same shall be made before distribution or 
shall constitute a lien on specific property which is dis­
tributed. 

Seo. 186. Determination of advancements. All ques­
tions of advancements made, or alleged to have been made, 
by an intestate to any heir may be heard and determined 
by the court at the time of the hearing on the petition 
for final distribution. The amount of every such advance­
ment shall be specified in the decree or final distribu­
tion. 

Seo. 187. Right of retainer. When a distributee or 
an estate is indebted to the estate, the amount of the 
indebtedness if due, or the present worth of the indebted­
ness, if not due, may be treated as an offset by the per­
sonal representative against any testate or intestate pro­
perty, real or personal, of the estate to which such dis­
tributes is entitled; but such distributes shall be en­
titled to the benefit of any defense which would be a­
vailable to him in a direct proceeding for the recovery 
or such debt. 

-continued- -230-
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MPG, Sec. 187, continued 

GOl\!MENT: 
MPG, PP• 174-5: 

n• • • The last clause • • • marks a departure from the common-law rule according to which the right of retainer was 
permitted with respect to debts barred by the statute of limitations or a discharge in bankruptcy, This prevents litiga­
tion such as has arisen in connection with these matters. . • • ....a to the broad meaning of 'offset, 1 see sec. 11.4 and 
comment thereto." 

-231-



MIDEL PROOATE CCllE 

Seo. 188. Interest on general legacies. General 
legacies shall beer interest at the legal rate for 
a period beg1nn1ng nine months from the filing of the 
petition for the appointment of a personal represen­
tative until the payment of such legacies, unless a 
contrary intent is indicated by the will. 

Sec. 189. Exoneration of encumbered property.
When any real or personal property subject to a mortgage 
is 11peci1'iaally devised, the devieee shall take such 
property so devised subject to such mortgage unless 
the will provides expressly or by necessary implication 
that such mortgage be otherwise paid. The term "mort­
gage" aa used in this section shall not include a pledge 
of personal property. 

COIMErlr: 
MFC, P• 175: 

"The purpose of this section is to abolish the common-law rule that the devisee of specific property subject to an 
enoumbrance is entitled to exoneration out of the personal estate. The basis of the common-law rule that the personal estate 
baa benefited from the creation of the debt all too often baa no foundation in fact. The other basis of the rule that the 
decedent's personalty iB the primary fund for the payment of debts is no longer tenable. Furthermore, it is contrary to the 
express provisions of seo. 150 of this Code. 

"The doctrine of exoneration in any case rests upon an expressed or presumed intention. Consequently the terms of the 
act are restricted to mortgages, which include by definition vendors' liens and deeds of trust. See sec. 3(q) hereof. 
But pledges of personal property are excluded from the operation of this section. 

n. . . Compare sec. 149 hereof, which deals with the privilege of the personal representative to pay off encumbrances, 
aa distinguished from this section, which deals with the right of the distributes to require the personal re~resentative to 
pay off encumbrances." 
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Sec. 190. Payment to distributees in kind. 
(a) When distributees to take in kind. When the 

estate is otherwise ready to be distributed, it shall be dis­
tributed in kind, unless the terms of the will otherwise 
provide or unless a partition sale is ordered. Except 
as provided in subsection (b) hereof, any general legatee 
may elect to take the value of his legacy in kind, and any 
distributee, who by the terms of the will is to receive 
land or any other thing to be purchased by the personal 
representative, may, if he notifies the personal represen­
tative before the thing is purchased, elect to take the 
purchase price or property of the estate which the personal 
representative would otherwise sell to obtain such purchase 
price. 

(b) Exception where will directs purchase of annuity. 
IT the terms of the will dir£-0t the purchase of an annuity, 
the person to whom the income thereof shall be directed 
to be paid shall not have the right to sleet to take the ca­
pital sum directed to be used for such purchase in lieu 
of such annuity except to the extent that the will express-
ly provides that an assignable annuity be purchased. Nothing 
herein contained shall affect the rights of election by 
a surviving spouse against a testamentary provision as pro­
vided in this Gode. 
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Seo. 191. Partition for purpose of distribution. When 
two or more distributees sre entitled to distribution of un­
divided interests in any real or personal property of the 
estate, distribution shall be made of undivided interests 
therein unless the personal representative or one or more 
of such distributees shell petition the court not later 
than the hearing on the petition for final distribution, 
to make partition thereof. If such petition is filed, the 
court, after such notice to ell interested persons es it 
shall direct, shall proceed to make partition, allot end 
divide the property in the same ~anner es provided by the 
statutes with respect to civil actions for partition, so 
that each party receiv,s property of a value proportionate 
to his interest in the whole and for that purpose the 
court may direct the persontl representative to sell any 
property which cannot be partitioned without prejudice 
to the owners and "1hich cannot conveniently be allotted 
to any one party. If partition is made in kim, the court 
may appoint two commissioners to partition said property, 
who shell have the powers am perform the duties of (com­
missioners) in civil actions for partition, and the court 
shall have the same powers with respect to their report 
as in such actions. In case equal partition cannot be had 
between the parties without prejudice to the rights or 
interests of SDmf;, partition may be made in unequal shares 
and by awarding Judgment for compensation to be paid by one 
or_more Parties to one or more of the others. Any two or 
molfe 'parties may agree to accept undivide..i interests. 
lmy sale under this section shall be coll'.iucted and confirm­
ed in the same manner as other probate sales. The expenses 
of the partition, including reasonable compensation to the 
commissioners for their services, shall be equitably ~ppor­
tioned by the court among the parties, but each party 
must pay his own sttorney1 s fees. The amount vharged to 
each party shall constitute a lien on the property alloted 
to him. 

REVISED LA."\'/3 CF HA"IAII 

Seo. 337-l. SUits for partition. When two or more Per­
sona hold or are in possession of real property as joint 
tenants or as tenants in common, in which one or more of 
them have an estate in fee, or a life estate in possession 
a suit in equity may be brought by any one or more of them' 
in the circuit court of the circuit in which the property 
is situated, for a partition of the p,pperty, according to the 
respective rights of the parties interested therein, 
end for a sale of the same or a part thereof if it appears 
that e partition cannot be made nithout greet prejudice to 
the owners. The circuit judges of the several circuit courts 
sitting at chambers in equity within their respective ju- ' 
risdictions, shell have po~er, in any suit for partition, 
to proceed according to the usual practice of courts of 
equity in cases of partition, end according to the provisions 
of this chapter in enlargement thereof. The rights of the 
several parties, petitioners as well as resporrlents, may 
be put in issue end tried and determined in the suit es in 
this chapter provided. 

Sec. 318-13. Procedure if partition undesirable. il'hen 
any pert of the property left by the intestate consists of real 
estate, end the same ie to be divided among several children, 
end in the opinion of the probate court it is desirable that 
the reel estate or sny particular piece thereof be not 
divided, then the eldest son, and in succession of age after 
him the other sons, or if he or they renounce or decline the 
privilege, then the daughters in like succession may, after 
the property or piece of property has been duly appraised 
by a court of probate, elect to pay to the others the amount 
of their shares 1n money, in order that the land may not 
be divided. The same rule shell apply >ihere a part of the 
claimants are children, and the rest are issue of deceased 
children of the intestate. 
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Sec. 192. Disl)osition of unclaimed assets. 
(a) Heirs unknown. If there shall be no known heir 

of the decedent, all of his net estate not disposed of by 
,ill shall be ordered paid to the (state treasurer) to be­
come a part of the (state escheat fund), subject to the· 
further proviaions of this section. 

(b) Unclaimed property or money. If any distributee 
~ claimant cannot be found, the personal representative 
!lu!lJ. sell the share of the estate to which he is entitled, 
ftll'Suant to an order of cour.t first obtained; and pay the 

lroceeds to the (state treasurer) to become a part of the 
state escheat fund). 

{c) Receipts to be given and filed. Phen the personal 
~preBl!l.ntative shall pay any money to the (state treasurer) 
rursuant to this section, he shall take a receipt therefor 
led file it with the court with the other receipts filed 
1n the proceeding. Such receipt shall be sufficient to 
discharge the personal representative in the same manner and 
~ the sa~e extent ea though such distribution or payment 
tare made to a distributee or claimant entitled thereto. 

(d) Refunds of money ao paid. The moneys received by 
lhe (state treasurer) pursuant to the provisions of this 
:ction shall be paid to the person entitled on proof of 
Bright thereto or, if the (state treasurer) refuses or 

~ila to pay because he is doubtful as to his duties in the 
l!'emises, such person may apply to the court in which the 
:tate was administered? whereupon the court upon notice 
lhethe (state treasurer) may determine the person entitled 
1._reto and order the (treasurer) to pay the same accord­
~ly• No interest shall be allowed thereon and such dis­
leibutee or claimant shall pay all costs and expenses inci-
• nt to the proceedings. If such proceeds are not paid or 

8pPlication is made to the court within seven years ai'ter 
/ayment to the (state treasurer), no recovery thereof 1 be had. 

REVISED LAWS CF HAUAII 

Sec. 317-32. Procedure to escheat personalty. Whenever 
the administrator or executor of.an estate is unable to discover 
any living heirs or legatees of his decedent, he shall give 
notice to all heirs or legatees by publication in such news­
paper or newspapers and for such time as the court may direct, 
but not less than once a week for three successive weeks, of 
the date of the hearing upon his final accounts and direct 
all claimants of a distributive share in the estate of his 
decedent, to appear and present their claims at such hear-
in,c; or be forever barred; provided, that such date of hear-
ing shall be not less than ninety days after the first publi­
cation of such notice. 

Claimants to a distributive share in such estate either 
as heirs or legatees who fail to appear and present their 
claims at such hearing shall be forever barred of all rights 
in such estate. 

If no claims are presented at the hearing on such final 
accounts, or if such claims as may be allowed do not exhaust 

the personalty of the estate, any personal estate re!llllining 
after the settlement and approval of the final accounts of 
the administrator or executor, and the payment of such dia­
tributive shares as may be allowed by the court, shall escheat to 
the Territory and shall upon order of the court be transferred 
to the treasurer of the Territory by the administrator or 
executor as a government realization. 

• • • 
Sec. 317-33, Payments into court, 1'lhsn property is 

distributed to a distributee, legatee, heir or beneficiary 
who cannot be found, or who refuses to accept the same, or 
to give a proper voucher therefor, and the same consists 
of money, or corporate stocks, or bonds, the executor, 
administrator or trustee may deposit such property, in the 
name of the person entitled thereto, 11ith the clerk of the 
circuit court in which the estate is pending in probate, or, 
in the case of &. trust, with the clerk of the circuit court 
having jurisdiction over the subject matter of the trust, 

ho shall give a receipt therefor and be liable upon his 
fficial bond therefor. The receipt shall be deemed 

1nd received with the same force and effect as if executed
.:.Contirti,.ed.:.. 

w
o
1
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Sec. 192,,-cohtinued". 
"·~ .•,. --··" 
•·.',-

by such distributee, legatee, heir or beneficiary. Any 
executor, ad'Ilinistrator or trustee under this section shaU 
submit_ to the cle:k of court, at t?.f ,ttje .or.111111d.ne; ~uch, deposit 
an affidavit setting forth the per1ou-· of tinre:mrch. monay,, '. 
or corporate stocks or bonds have been in affiant I s possession 
l"henever it appears that the total period of time in~"'hict • • 
the,,affiant and the chief clerk have had possession of such 
money, or corporate stocks, or bonds exceeds seven years, 
the chief clerk may in such c.ase.s, at the direction of t,h'I 
court, prepare an ,\"SCh\Jat order and escheat· such funds imliie'". 
diately to the treasurer of the Territory. 

:·., 

COMMSNT: 
!!PC, p·. f7q~" 

·- ! ,, 

"See sec. 22(b}(6) as to escheat. 11 

, I/. ; ,· 

I.['.:·,_:, ·C 

• ,t L . 

' • t'; ·i 

., 

\'' 

•:., 't -- r •f L1t ,. 
. , 
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Seo. 19.3. Discharge of personal representative. Upon 
filing of receipts or other evidence satisfactory to the 

•· that distribution hes been made as ordered in the fil¥!1 
ree, the com:-t shall enter an ord.er of discharge, The 
charge so obtained 1;1pall operate as a.release from the 
ies of piirsonal reipresentative and shall operate as a 
to any .,.u1t against the personal representative and 
sureties unless such suit be commenced within two years 

• the date of'" the discharge. ' 

180: 

"• .• There is danger of conf"usion arising from the language of some statutes, as to the precise significance of the • 
term discharge. As UBed in this Code, a discharge does not ~een that the personal representative is thenceforth absolved 
from all liability for his acts in his official capacity. 'li.s this section clearly indicates, he is not relleyed frm lil!I-:'- .. 
bility for past acts by a discharge, but merely ceases to be under any further duties to act as personal repreael).tative. 
Therefore, the last clause of this section is needed to bar his liability for past acts by lapse of time, if no suit is 
brought. Of course, the settlement of the account of a personal representative would be a bar to most proceedings to impose 
liability far his acts prior to thst time. See sec. 179. 11 
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Seo, 194, Reopening administration. If, after an estate 
has been settled and the personal representative discharged, 
other property of the estate shall be discovered, or if it 
shall appear that any necessary act remains unperformed on 
the part of the personal representative, or for any other 
proper cause, the court, upon the petition of any person 
interested in the estate and, without notice or upon such 
notice as it may direct may order that said estate be re­
opened, It may reappo~t the personal represe~tative or 
appoint another personal representative to admlllister such 
property or perform such acts as may be deemed necessary. Un­
less the court shall otherwise order, the provisions of this 
Code as to an original administration shall apply to the pro­
ceedings had in the reopened administration so far as may be; 
but no claim which is already barred can be asserted in the 
reopened administration, 

HAVIAII REPORTS 

A circuit judge in equity has power to open 
for .accounting and decree proper distribution of assets,~ 
of an estate where it is claimed that the probate court~ 
through fraudulent representation has made a .irongful,. . 8 
distributwn, 3 Haw. 4 9. - •• ,·,rt•,,, ,.\\._<

.· .·\ d,,
Circuit judge in probate has authrn;-ity even after • ., 

administrator's discharge to require the administrator 
to pay undisputed claim against the estate, 19 raw, 232. 

COMMENI': 
MPC, p. 180: 

"Under the provisions of this section, an estate may be reopened solely for the purpose of determining distributees,
See comment to sec, 195. In such a case noappointment o f a persona 1 represen t ative is necessary," 

J ' 
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Sec. 195. Determination of heirship. 
(a) When proceedings may be had. Tihenever any person 

hes died leaving property or any interest therein and no 
administration has been cc-mmenced on his estate in this 
state, nor has any will been offered for probate in this 
state, within five years after his death, any person claiming 
an interest in such property as heir or through an heir 
may file a petition in any court which l"ould be of proper 
venue for the administration of such decedent 1s estate, 
to determine the heirs of said decedent and their res-
pective interests as heirs in the estate. 

(b) Contents of petition. The petition shall state 
(1) The name, age, domicile and date of death 

of the decedent; 
(2) The names, agea and residence addresses of 

the heirs, so far as known or can with rea­
sonable diligence be ascertained; 

(3) The names and residence addresses of any 
persons claiming any interest in such 
property through an heir, so far as known 
or can with reasonable diligence be ascer­
tained; 

(4) A particular description of the property with 
respect to which-such determination ia 
sought; 

(5) The -net value of the estate. 
{c) Procedure. Upon the filing of the petition, the 

court Shall fix the time_ for the hearing thereof, -notice 
of which she 11 be given to 

(1) All persons known or believed to claim any 
interest in the property as heir or through 
an heir of the decedent, 

(2) All persons who may at the date of the filing 
• of the petition be shown by the records of 
conveyances of the county in which any real 
property described in such petition is located 
to claim any interest therein through the heirs 
~ the decedent and 

(3) Any unknown heirs of the decedent, 
-continued- -239-



Sec. 195, continued. 

such notice shall be given by publication and, in addition, 
personal notice or notice by registered mail shall be 
given to every such person whose address is known to the 
petitioner. Upon satisfactory proofs the court shall make 
a decree determining the heirs of said decedent and their 
respective interests as heirs in said property. 

(d) Certified copy of decree to be recorded. Acer­
tified copy of the ~scree shall be recorded et the 
expense of the petitioner in each county in which any real 
roperty described therein is situated, and shall be conr.lusive 1evidence of the facts determined therein as Egainst all par­

ties to the proceedings. 

) _, .

CO!'MENJ': 

MPC, pp. 182-3: 

"In the administration of a decedent's estate normally the heirs will be determined in connection.with the decree of 
distribution on final settlement. In two situations, however, something more is needed: (1) where the decree. of .distri­
bution fails to cover some of the property of the estate, either because its existence was unknown at the tiI)le of the 
decree, because it was then believed to have belonged to some person other then the decedent or merely because. of a mis-
take in the wording of the decree; and (2) where no administration has been commenced end the time for commencl..llg administra-
tion has, by the provisions of :iec. 83, expired. In the first situation, no determination of heirship, as such, is needed. . 
The administration can be reopened under the provisions of sec. 194 solely for the purpose of amending the decree of distri_;_.,; 
bution, and the modifications of this decree will accomplish everything which a separate determination of heirship could.. • • \i'.; 
accomplish. The provisions of this section ere, therefore, limited to the secorid' si.tuetion. Here, neither- probate nor admitiie.:. ·1•..: 

tration is possible because the five-year limih.tion·~provided in sec. 83 operates as a_ bar. Moreover, under sec. 135(d) all -
creditors I claims would be barred as no administration is commenced 11ithin five years after the decedent• s death. '" 

"The sole purpose of this section is to determine the title to the propertyof tHe estate or to a designated part of 
it. Only after the expiration of the five-year period is this possible, since otherwise the rights of creditors must be 

I I 
determined, and the proceeding for the determination of heirship does not deal with creditors' rights. If a determination • 
of heirship is desired prior to the expiration of the five-year period of limitation, a proceeding to administer the estate ! 
or to probate the will should be initiated; or, if it has already been initiated and· closed, it should be reopened." ! 



l~IJEL P!WBATE com 
PART IV. GUARDIANSHIP-A. GENERAL PROVISIONS 
Sec. 196. Definitions and use of When used 

in Part IV-A, unless otherwise apparent from the context; 
(a) ii. "guardian" is one appointed by a court to have 

the care and custody of the person or of the 
estate, or of both, of an'incompetent, 

(b) A "guardian ad litem" is one appointed by a court, 
in which particular litigation is pending, to 
represent a ward or an unborn person in that 
particular litigation. 

(c) An "incompetent" is any person who is 
(1) Under the age of majority, 
(2) Incapable by reason of insanity, mental 

illness, imbecility, idiocy, senility, 
habitual drunkenness, excessive use of 
drugs, or other incapacity, of either 
managing his property or caring for himself 
or both. 

(d) "- "ward" is an incompetent for whom a guardian 
has been app:,inted. 

terms. 
REVISED U\£ OF HAWAII 

Sec. 338--3. Powers and duties guardians of 
nunor;J. Every guardian appointed ... shall have the 
custody and tuition of the minor, and the care and manage­
ment of his estate .... 

Sec. 338-6. Testamentary guardian; apporntment. 
Either parent ... may by will appoint a guardian ... 
of the person or property of any of his or her children 
• . • and every testamentary guardian shall have the same 
powers and duties as those of a guardian appointed by the 
court. 

Sec. 338-ll. Eowers and duties Gr guardians of 
insane personi}. Every guardian so appointed for an 
insane person shall have the care and custody of the person 
of the ward, a.tid management of all his estate . . .• 

Sec. 338-16. Powers and duties, guardian of 
spendthrift; . . . • Every guardian, so appointed for a. 
spendthrift, shall have the care and custody of.the 
person of the ward, and the management of all his 
estate, . . .. 

Sec. 338-8. Guardian ad litem; next friend; 
appointment. Nothing contained in this. cha~ter shall 
impair or affect the power of any court or Judge to 
appoint a guardian to defend the interests of any minor 
impleaded in such court or before such judge, or inter­
ested in any suit or matter there pending, or their 
power to appoint or allow any person as next friend for a 
minor, to commence, prosecute or defend any suit in his 
behalf; . .. .. 

Sec. 338-3. fywers and duties Gt guardians of 
minors7. Every guardian • • • shall continue in office 
until the minor arrives at the age of twenty 

 years, .... 

Gr 

,
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Sec. 196, continued. RLH, continued. 

Sec. 3313--9. Gaardians of insane persons and spend:_ . _; 
thrifts; definitions. The words "insane person" are intende • 
to include every.idiot, non-compos, lunatic and distracted ti 
person, and the mrd II spendthrift" is intended to include 
every one who is liable to be put under guardianship on 
account of excessive drinking, gaming, idleness or debauchery 
These words shall be so cons.trued in all the provisions ' 
relating to guardians and wards, contained in this or any 
other statute. 

COMMENT: 
MPC, sec. 196, differs from its Hawaii counterpart only in that testamentary guardians or guardians appointed by will are not 

recognized by the Code and all guardians are appointed by the court. 

The use of the word "tuition" ih--describing the duties of guardians of the person of minors in Rill 1955, sec. 3313--3, in 

contrast with the word 11 care11 regarding guardians of the persons of the insane and spendthrifts in secs. 3313--11 and 3313--16, 

RLH 1955, is to emphasize the extra duty of education attached to guardions of minors. The words II care and custody" in MFG, sec. 196, 

embraces education of minors -for MPG, sec~-219, describes one- of the duties of the guardians of the person of minors to be 11 to see 

that he is properly trained and educated and that he has the o,pportunity to learn a trade, occupation or profession." 



M.)IBL PRDBJ\.TB CODE 

Sec. 197. Relation of Part IV A to Part IV B. The 
provisions of Part IV A hereof shall extend to the persons 
specifically provided for under the terms of Part IV B, 
mow as the Uniform Veterans 1 Guardianship .act. The 
provisions of Part IV A shall be cumulative to the provi­
sions of Part IV B; but any conflict arising between 
Part IV Band other sections of Part IV shall be resolved 
by giving ef_fect to the law as stated in Part IV B, in cases 
ti> which the latter applies. 

Sec. 198. Application of other narts of-Code; The 
provisions of Part I hereof, unless therein restricted to 
decedents 1 estates, apply to guardianships. Hhere sec­
tions in Part III are specifically incorporated by refer­
ence by any section of Part IV they shall be applied as 
if "decedent" read "ward, 11 "personal representative" read 
'guardian" and the like, as the case may be, as far as 
.applicable to guardianships and not mconsistent with the 
,provisions of Part IV. In. other cases, where no rule is 
.set forth for guardianships in Part IV, the rule regarding 
.decedents 1 estates in this Code shall likewise apply to 
iUardianships when applicable thereto and not inconsistent 
.'rith the provisions of Part IV, unless a contrary rule of 
,Court is promulgated or declared as provided by section 10 
~ereof. 

\COMMENT: 
MPG, p. 191: 

"Statutes regarding guardianships abound with specific references adopting the procedure in decedents' estates. 

"Of course, when the guardian administers the estate of his deceased ward under sec. 235 hereof, any of the provisions 
of Part III might be applied to the administration proceedings contemplated by that section, provided that such provisions 
of Part III are not inconsistent with the provisions of sec. 235. This application would not be extensive, however, due 
to the relative simplicity of most estates which would be administered under sec. 235. 11 
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Sec. 199. Jurisdiction; non:statutory guardianships 
abolished. The juriadi,c.tion. of the L _/ court over 
aJJ_ matters or guardianship, other than guardianships ad 
litem, shall be exclusive, subject to the right of appeal. 
ill forms of guardianship not expressly provided for in 
this Code, other than guardianships ad litem, are 
abolished. 

REVISED 11\.WS OF HAWAIL 

Sec. 215-18. _ Cirsuit iu\}J.e11 at chambers. '.\'he 
juc;lges of the several circuit courts shall have power at. 
cb,lmbers wi,thin their respective jurisdictions, but 
subject to appeal to the circuit and supreme courts 
according I to law, as follows: • 

\ ( c) • . • to appoint . . . guardians, and to 
compel ••• guardians to 1'9rform their respective trusts 
and tl, account in all respects for the discharge of their 
official duties; to remove any ... guardian; .... 

~ec. 338-1,- Circuit judges. have jurisdiction.. 
Circuit judges shall have jurisdiction to appoint 
guardians for the persons and estates or either of them 
of minors and others according to law. 

Hi,WAII RZPORTS 

Hawaii's probate courts in the matter of the care and 
supervision of the estate of minors possess, except as 
modified by statute,, aJJ_ the powers which the court of 
chancery in England origina]J_y possessed under the common 
law, 13 Haw.. 257, 262. 

cmMENT: 
MPG, sec. 199, when considered together with MPG, sec. 196, abolislieis testameritary guardianships. ils indicated in the 

discussion in connection with MFC, sec, 196, Hawaii's statutes do provide for testamentary guardians. 
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MJDEL PROB.ii.TE CQDE REVISED LA.1'6 OF HAWAII 

. Sec. 200. Who may be under guardiAnshin. A guardian 
the estate may be appointed for any incompetent. Jl. 

• · dian of the person may be appointed for any incompetent 
apt a married minor who is incompetent solely by reason 
his minority. 

Sec. 338-1. Circuit judges have .jurisdiction. .Circuit 
judges shall have jurisdicti0n to appoint guardians for the 
persons and estates or either of them of minors and others 
according to law. 

Sec. 338-2. Nomination of guardian /ior mjnor7; 
apro intment_. 

Sec. 338-10.... aprointment of guardi@ of insailll. 
person. 

Sec. 338-13. Guardian of spendthrift, •• •· 

TheSec. 338-35. By marria~e of femalA yard; • • 
marriage of any female who is under·guardianship as a. 
mi.I!or, shall operate as a legal discharge to her guard~an 
so far as the guardianship of the person of the minor 1.s 
concerned . ... 

guardianship of ths person of femule minors is terminated by marriage whereas under the Code the guardianship 

the person of male minors ,.,:mld ulso be terminated by marriage. The Cods Committee states thereto at p. 192: 

11 The reason why the married minor, u':io is otherwise competent, is not subject to guardi2.nship of the person is that the 
control of such a guardian might interfere with the relationship of the married pair and might disrupt the marriage. If a 
person is legally qualified to marry, it sh~uld not be necessary to entrust the custody of his person to a guar=• ~· -~ 11

Sec. 338-35, RIB 1955, as originally enacted in 1859 provided that guardianships of the estate and person of female minors -
th·•=wated upon marriage because at common law upon marriage. the estate and person of female minors fell under the control of eir 

However in 1888, sec. 325-1, Rill 1955, titled "Separate property" was enacted whereby married women retained control of 

property. Accordingly in 1929 the legislature amended sec, 338-35 so that guardianships of the estate of female 

term.ina.te upon marriage, the House Committee on. Judiciary explaining on p. 788 of the 1929 House Jnµrual: "The 

Bflnt law has given rise to some confusion which this Bill clears up. 11 6 

Since the reasons for reooving the guardianship of the person of female minors upon marriage also logically applies to 

e minors, MPC, sec. 200, should be adopted in !Iawaii. -245-
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Sec. 201. Venue. 
(a) Proper county. The venue for. the- appointment of a 

guardian .1lhall be : • • • 
. . . (1) In the county in this state where the incompe-

tent resides; 
(2) If the incompetent does not res:!!le in this state, 

then in any county wherein there is a.µy property 
of the incompetent. • 

(b) Proceedings in more than one county. If proceedings 
are· commenced in more than: one county, they shall be. ,stayed 
except in the county where first commenced until final determi­
nation of venue in the county where .first commenced. If the 
proper venue is finally determined to be in another county, 
the court shall .transmit. the original file to the proper 
county. The proceeding shall be deemed commenced by the 
filing of a petition; and the proceeding first legally commenced 
to appoint a guardian of the estate, or of the person and the 
estate, shall extend to all of the property of the incompetent 
in this state. 

(c) Transfer of proceeding. If it appe,.rs to the court 
at any t:ilne before the termination of the guardianship that the 
proceeding was commenced in the wrong county, or that the resi­
dence of the ward has been changed to another county, or in case 
of guardianship of the estate that it would be for the best 
interest of the ward and his estate, the court, in its discre­
tion, may order the proceeding with all papers, files and a 
ce;rtifi~d copy of all orders therein transferred to. another 
L _/ court which other court shall thereupon proceed to 
complete the proceeding as if originally commenced therein. 

REVISED 111.\£- OF HAWAII 

Sec. 215-.21. Limitations. - The-power and jurisdie,.: 
tion of _circuit courts and circuit judges in chambers·'''" 
relating to causes of a civil nature as defined in 
215-17 

. 
and 

. . 
215-18, shall be l:ilnited as follows: 

(e) Proceedings for the appointment of guardians and 
for all matters concerning the relation of guardian and 
ward, shall be brought in the circuit in which the person 
or a majority of such persons are domiciled, in whose 
behalf such proceedings are begun; provided, that if such 
person is domiciled without the Territory, or a majority 
of such persons are so do.miciled, the proceedings may be 
brought in any circuit in which there is estate of such 
person or persons; . . •• 

COMMENT: 
In Hawaii venue, or the geographical division in which legal proceedings are had, for the appointment of _a guardian is in the 

circuit where the alleged incompetent is domiciled. The Code provides that venue is in the county (or circuit) of the incompetent,; 

residence, and the Code Committee rationalizes at pp. 193-4: "In l!Klst instances it will promote the best interests of the ward if 

the proceeding takes place in the county of the state where he actually lives. n 

-continued-



Sec. 201, C01'Il•SNT, continued. 

Under ooth the Hawaiian statutes and the MfC, the venue for the probate of a will and the administration of decedent's estates 

is in the. county or circuit wherein the decedent was domiciled. Probate administration involves more or less immediate distribu­

tion, but guardianship often involves continuous administration over a considerable period of time. In the latter instance, 

activity would generally be centered in the place of the ward's residence. 
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M)IJEL PROMTE COIE 

Sec. 202. Qtial ii'ications of guardian. A parent 
shall not be denied appointment as guardian of the person 
of a minor ward by reason_of such parent being un~er the 
age of twenty-one. The LState Welfare Departmen:t/ or any 
other public department, bureau or agency of this state 
or any political subdivision thereof, or any charitable 
organization of this state, which may be charged with the 
supervision, control or custody of the incompetent,, may 
be appointed guardian of the person or of the estate or 
both. With these exceptions no one is qualii'ied to 
serve as guardian of the person or of the estate who does 
not have the qualifications of a personal representative 
under section 96(b) hereof. No one shall be appointed 
guardian of the person unless he is qualii'ied to have the 
care and custody, and in case of a minor ward to provide 
for the training and education of the ward, and, except 
as provided in this section, unless he is a natural 
person. 

REVISED LII.WS OF HAWAII 

Sec. 317-9. Residence qualifications, ... gu,u,<!l._ana 
. . . every guardian appointed by any court of the Terri- -• 
tory, including any • , .. co-guardian, in order-to be • 
qualified for such fiduciary office, shall be either an 
individual residing in the Territory or a trust company 

•organized under the laws of the Territory. 
The provisions hereof shall not apply to any . . . 

guardian who has been duly appointed, whether by court or 
otherwise, or who may be acting under a will admitted to 
probate, prior to May 12, 1943, or who may be appointed by 
court or who may be acting under a will admitted to probate 
subsequent to that date pursuant to the express provisions 
of the will of a decedent who has died prior to that date. 

In case, subsequent to that date, any ... guardian 
to whom the provisions hereof are applicable becomes dis­
qualified under the provisions hereof, by reason of 
giving up residence within the Territory or otherwise; 
then his office as such fiduciary shall become vacant, and 
in such case, unless the order or instrument under which 
he has been acting otherwise makes lawful provision 
applicable in the case of a vacancy in such office, or 
unless any circuit judge sitting at chambers and having 
jurisdiction over the estate or ward expressly authorize 
any such . . . guardian to continue to hold such office 
under such conditions as the judge may see fit to impose, 
such vacancy may be filled by any circuit judge sitting at 
chambers and having jurisdiction over the estate or ward. 

Sec. 81-45. Guardianship for mentally ill patient. 
Whenever it appears that any person required by court 
order to be hospitalized at the hospital has property or 
interest in property of any description situate in the 
Territory, and no guardian has been previously appointed, 
the medical director may make application to the circuit 
court of the first judicial circuit for the appointment 
of a suitable person as special guardian of the estate of 
such person until he is discharged from the hospital or a 
guardian is appointed under chapter 338. Such special 
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continued. Sec. 81-45, RlJ!, continued. 

guardian may be the business manag~~ o, .@Yother 
suitable employee of the hospital, approved by the 
medical director..... 

Sec. 338-5. Small estates; clerk.of court to act 
l!lllfil!• Whenever so requested by a parent, relative or 
next friend of a minor or- insane person whose estate is 
of a value of less than ~1,500, the court may appoint the 
clerk of the court of that circuit as guardian of such 
minor or insane person, who shall serve in such capacity, 
with the full'powers of and under like obligations as 
other guardians appointed under this chapter, ... 
provided, further, that the right of such clert to act 
as such guardian shall not be affected by reason of any 
increase of the estate to an amount in excess of Jl,500 
as the result of any accumulations of income accruing 
from the original principal of the estate or by the 
increase in valuo of the principal; provided, further, 
that if the estate reaches in value the sum of $3,000 
a guardian shall then be appointed under the preceding 
sections of this chapter. 

Hawaii does not have provisions simile.r to the second s:c tence in MPG, sec. 202, above. Under MPC, secs. 9G (b) 1L'1d 2(£,, 

ficials and directors of agencies or institutions r,1ay qualii'y as gue.rdians. The Code Committee states thereto at p. 194: 

s matter and the question of what agenc,ics and im:~itutions ere permitted to act as guardian may be largely matters of 

Cal polic:r and it may be necessai·y to alter tho \lording of the second sentence accordingly. 11 

On the· dc,ffo,-:t'ionsof "'sapervisio11,~'ccmtcol or cu::;tody" and "care and custody," the Committe9 states at p. 195: 

",• .• • 'Care and custody I indicate the full powers and duties of a 6uardian of the person. . In addition, 
othei·s, including.particularly a parent of a minor, may be •caro and custody' of an incompetent although not appointed 
guardian. In particular cases, the State Welfare Department, or other agency or organization may, under the law, have 
more limited 'supervision, cor.ti·ol· 01· custody' of an incompetent. Of course one who has •care and custody' of an 
incompetent would always have 'supervision, control or custody,' but the reverse would not necessarily be true." 
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MJDEL PROBaTE COLE 

Sec. 203. Preference in granting let:ters.• The. 
parents of an unmarried minor, or either of them, if 
qualified, shall. be preferred over all others for appo:int,­
ment as guardian of the person. Subject to this rule, the 
court shall appoint as guardian of an: incompetent the one 
most suitable who is willing to serve, having due regard to: 
(a) ~ request for th1Lappointme1;rt contained in a will or 
other written instrument executed by th.e parent for the •• 
appointment as guardian Of his minor clµld; (b) any request 
made by a minor of the age of fourteen years or over for 
the appointment ·as his guardian; (c) any request for the 
appointment made by the spouse of an incompetent; (d) the 
relationship by blood Or marriage to the person for whom 
guardianship .is sought. 

REVISED IAWS OF HAWl!.II 

Sec. 338-2. Nomination of guardian; apoointment. If 
the minor is under the age of sixteen years, the judge may 
nominate and appoint his guardian, and if he is of the age. 
of sixteen years or over, he may nominate his own guardian 
who, if approved by the judge, shall be appointed accord- ' 
ingly. If the guardian nominated by the minor is not 
approved by the judge, or if the minor resides without the .· 
Territory, or if after being cited by the judge he neglects 
to nominate a suitable person, the judge may nominate and • 
appoint the guardian, in the same manne;i: as if the minor 
were under the age of sixteen years. f;un. L. 1959, c. 80, 
s. 1..] 

Sec. 338-3. Power and dutie!7 Every guardian 
appointed as aforesaid Lfor minor shall have the custody 
and tuition of the minor, and the care and management of 
his estate, ... provided that the natural guardian of the 
minor, if competent, shall be entitled to the custody of 
the person of the minor, ~d to the care of his education. 

Sec. 338-6. Testamentary guardian; appointment. 
Either parent, with the written consent of the other, or 
without such consent if the other is dead or incapable, of. -
consent or has abandoned the child, may by will appointi a 
guardian or guardians of the person or property of any of 
his or her children for the period of the child I s minority''.'. 
or for any less period, and every testamentary guardian 
shall have the same powers and duties as those of a 
guardian appointed by the court. 

Sec. 338-10. Notice. hearing and apoointment of 
guarrjjen of insane pe;i:son. . . ; If after a full 
hearing it appears to the judge that the person in 
question is insane, the judge shall appoint a· guardian of 
his person or estate or both, with the po'wers and duties 
hereinafter specified .. 
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203, continued. Rill, continued. 

Sec. 338-14. Notice, hearing, appointment. . .. If 
after a full hearing it appears to the judge that the 
person complained of comes wit!:l;in the description contained 
in section 338-13 LSpendthrifjJ, he shall appoint a 
guardian of his person and estate, with the powers and 
duties hereinafter specified,. 

HAWAII REPORTS 

Where appointment of guardian is made by-mil it 
becomes- absolute and circuit judges have no power to make 
another and d,M'ferent appointment, 31 Haw, 705, 709. 

Welfare of _child is the guide in appointment of 
guardian, 11 Haw. 679. 

. 

;"'" In Hawaii the --st-atutes provide that a surviving parent may nominate a guardian for his· minor child by will and that a minor 

~ the age of sixteen or over may nominate his own guardian subject to the approval of the court. In instances where the court 

~ppoints the guardian, the statutes are silent and the court is guided by the 11 welfare of the incompetent. 11 

!Wh .:·;; • 

:;>: lJnder the MEC all guardians are appointed by the court and MEC, sec. 203, is not intended, except for parents of the person, 
✓ 

state a preference schedule. The Committee states at p. 196: 

"Under the first sentence of see.~203 the court should appoint the parent as guardian of the person if he is qualified 
and application is made for his appointment. . .. In all other cases, the welfare of the ward is the sole consideration. 
This section does not require the appointment of the person named in the parent I s will nor does it establish any other order 
of preference. The four factors named in (a) to (d) should be considered by the court, but they are not to be considered in 
any particular order of priority, nor to the exclusion of other factors, such as the religious faith and race of the pro­
posed guardian of the person and the incompetent. While, if the incompetent 1s estate is small the court probably will 
endeavor to select one person to act as both guardian of the person and of the estate, some factors may be of greater 
weight in the selection of a guardian of the person than in the selection of a guardian of the estate or vice versa. II 
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.MJDE:L PROBATE GODE 

Sec. 204. Petition for apoointment of guardian. Any 
interested person may file a petition for the appointment of 
himself or some other qualified person as guardian of an 
incompetent. Such petition shall state: 

(a} The name, age, residence, and post office address 
of the incompetent; 

(b) The-nature of his incapacity in accordance with the 
classification set forth in section 196(c) hereof; 

(c) The approximate value and description of his 
property, including any compensation, pension, 
insurance or allowance to ,,Jhich he may be entitled; 

(d) Whether there is, in any state, a guardian for the 
person or estate of the incompetent; 

(e} The residence and post office address of.the person 
whom petitioner asks to be appointed guardian; 

(f} The names and addresses, so far as known or can 
reasonably be ascertained, of the persons most 
closely related by blood or marriage to the 
·incompetent; 

(g) The name and address of the person or institution 
having the care and custody of the incompetent; 

(h} The names and addresses of wards for whom any 
natural person whose appointment is sought is 
already guardian; 

(i} The reasons why the appointment of a guardian is 
sought and the interest of the petitioner in the 
appointme1;1t. 

REVISED IA\£ OF HAWAII 
/ l 

Sec. 338-2. Nomination of guardian; aprointment. If 
the minor is under the age of sixteen years, the judge may 
nominate and appoint his guardian, and if he is of the age 
of sixteeu years or over, he may nominl te his own guardian 
.... LBJil. L. 1959, c. 80, s. 1.:J 

Sec. 338-10. , , , aproi;ntment of guardian of :l,nsan!l. 
person. When the relations or friends of any insane person 
apply to any of the judges . to have a guardian 
appointed for such person, . . 

Sec. 338--13. Guardian of spendthrift. petition 
fu.J:. . his friends or relations may present a com-
plaint to any of the judges hereinbefore mentioned, setting 
forth the facts and circumstances of the case, and praying 
to have a guardian. appointed for him. 

Sec. 338-lS.. Guardians of nonresidents; apoointment. 
When any minor or other person liable to be put under 
guardianship according to the provisions of this chapter, 
resides without the Territory, and has any estate therein, 
any friend of such person, or any one interested in his 
estate, in expectancy or otherwise, may apply to a circuit 
judge in any circuit in which there is property belonging. 
to the minor or other person . . ; . 
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M)IEL PROTui.TE GOIE 

Single zuarqianship for tw or npre 
tent . \.lhen application is made for the appoint­

·of a guardian for tw or more incompetents 'Who are 
en of a common parent, or are parent and child, or are 
d and wife, it shall not be necessary that a separate 

• ion, bond or other paper be filed for each incompetent 
ha guardianship of all may be considered as one pro-

• g except that there shall be a separate final accounting 
the guardianship terminates as to one ward but not as to 

others. 

REVIS.E:D :[A\.6 OF HAW!TI 

Sae,- 215-21, Limitations. The power and jurisdic­
tion of circuit courts and circuit judges in chambers 
relating to causes of a ci-vil nature as defined :In ·­
sections 215-17 and 215-18, shall bs1-.lin)ited as follows: 

(e) Proceedin~s for the app:>intment, of guardians and 
for all matters concerning the .relation of guardian and 
ward, shall be brought in the c.ircuit in which t,he person 
or a maiority of such Persons are -domiciled', jn whaSe 
behalf such proceedings are begun; provided, that if such 
person is domiciled without the Territory, or a majority 
of such persons are so damiciled, the proceedings may be 
brought in any circuit in i.hich there is estate of such 
person or persons; (emphasis supplied) 
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M)DEL PROBATE CODE 

Sec. 206. Partici tion Ste.te Weli'are 
Department} The State Weli'are Department of this 
state may petition the court for the appointment or 
removal of any guardian of the person or of the estate, 
and may appear a.sa. party in any hearing involving a 
guardianship. It may at any time investigate and repo.rt ... 
to the court concerning the care and custody of a ward 
and the fitness and conduct· of his guardian, and shall 
make such investigation ·and report ·whenever ordered to 
do so by the court. 

COMMENT: 
Hawaii 1s Social Services Department does not have the powers described in l-l'C, sec. 206. 



IDDEL PROBATE CODE 

Sec. 207. Notice of hearing on petition for 
gµarrliep9hip. Before appointing a guardian other than- a 
temporary guardian, notice of hearing shall be served 
upon the following unless they have signed the petition 
for appointment of the guardian or have waived notice of 
the hearing: 

(a) The incompetent, if over fourteen years of age; 
(b) The parents if the incompetent is a minor, and 

the spouse of the incompetent, if any; 
(c) Any other persoh who has been appointed guardian, 

or the person having the care and custody of the 
incompetent, it any; 

(d) At least one of the closest adult relatives of 
the incompetent by blood or marriage; 

(e) If directed by the court, 
(1) Any department, bureau or agency of the 

United States or of this state or any 
political subdivision thereof, which makes 
or awards compensation, pension, insurance 
or other allowance for the benefit of the 
ward I s estate; 

(2) Arry department, bureau or agency.of this 
state or any political subdivision thereof or 
any charitable organization of this state, 
which may be charged with the supervision, 
control or custody of the incompetent; 

(3) Any interested person. 
:Ir the incompetent is over fourteen years of age 1 there 
, ahsU be personal service upon him if personal service can 
:be had. Service on others may be had in accordance with 
Bection 14 hereof. The court for good cause shown may 

•reduce the number of days of notice, but in every case at 
least three days I notice shall be given. It shall not be 
llecessary that the person for whom guardianship is sought 
:Bhan be represented by a guardian ad litem in the 

roceedings. 

-continued-

REVISED LA.\.B OF HAWAII 

Sec. 338-10. Notice, hearing and appointment of 
guardian of'· insane person~ ; . . the judge shall cause 
nottce to be given to the supposed insane person of the 
time and place appointed for hearing the case, not less 
than fourteen days before the time so appointed. The 
judge shall also cause notice to be given to the husband, 
wife, parent, or any child or children of the supposed 
insane person, if any there be residing within the juris­
diction _o_f the court. In case it appears by return of the 
swnnmis 6r by affidavit to the satisfaction of the judge 
that no such person c@ be found, the judge may appoint a 
guardian ad litem to· prote~t the interest of the supposed 
insane person and cause such notice to be given to such 
guardian ad litem. 

It is provided, however, that in any case involving 
a person who is in a comatose state, the notice·a.bove 
provided to such person need ~qt be given if the attending 
p.bYsician endorses the appl~cation for guardianship.
Lam. L. 1957, c. 290, s. lJ . 

Sec. 338-14. Nf!!Oal.Jti<aJi~e,.....ill!llLI.J~w!.!ll!!JJl.1<!!!!~o..../J.sl.!. 
rdian for s ndthrift . The judge shall cause notice 

to be given to such supposed spendthrift, cif the time 
and place appointed for hearing the case, not less than 
fourteen days before the time so appointed. . .. 

Sec. 338-18. Guardians of nonresidents; anrointment­
When any minor or other person liable to be put under 
guardianship according to the provisions of this chapter, 
resides without the Territory, and has any estate therein, 
.. •. after notice to all persons interested, to be given 
in such manner as the judge shall order or as shall be 
required by law or rule of court, •.•• 
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Sec. 207, continued. 

COMMENT: 
Haw.ii •s statutes do not specifically provide for notice in proceedings to appoint guardians for m~rs; however, to the 

extent that sec. 338-2, RLl! 1955., gives minors age sixteen or over the right to nominate their o\m guardians, notice to such 

minors follows. 
. . . 

As to notice to natural ~dians of minor:i, there is no Hawaiian case law in point. However., it has.generilly been, held· 

in other states that i:piardianship proceedings, ousting parents of the custody of their minor children without notice and an· 

opportunity to be heard, do not .preclude such parents from asserting their right to the custody of._their children. See 

25 American Juriso_rqdence. P• 30 •. 

The Code Committee elaborates at p. 199 upon MFC, sec. 207 's :ootice requirements as follows: 
' 

11 ••• Under this· section the court: may require notice to the State Welfare Department. • •• Service on the 
pa.rent or the spouse, and in many cases on the person having care and custody of the incompetent, would obviate 
compliance with servj,ce in accorclan.ce. :i,i:ith __{d). above. Of course, under (e} (3) the court could ali.ays order service, 
on any particuµ~i··peraon. 

- ., -~ ·•1r.S••··· ·-·--·- ·- - ,,_. 

. . •· _, .... -·- ·--·- , .-~ 
• 

I l". 

1 

. • 
' I " 



MJDEL PROBATE CODE 

What persons to receive notice of other 
n Whenever notice of a hearing in a guardianship 

ceeding is required, notice of hearing shall be served 
n the following who do not appear or waive notice of 

e hearing: 
(a} The guardian of the person; 
(b} The guardian of the estate; 
(c} If directed by the court, 

(1) Jmy department, bureau or agency of the 
United States or of this state or any 
political subdivision thereof, which 
makes or awards compensation, pension, 
insurance or other allowance for the 
benefit of the ward's estate; 

(2) Any department, bureau or agency of this 
state or any political subdivision thereof 
or any charitable organization of this 
state, which may be charged with the 
supervision, control or custody of the 
incompetent; 

(3) lmy interested person. 

REVISED LA.16 OF llaWAII 

Sec. 338-34. Resignation, re100val and death. 
Where any guardian·. . . becomiiiC:Uisane 'or otlierwise 
incapable of discharging. his trust, s(lr, unsuitable 
therefor, or where it appe!ll's to ll!IY, .()f such ,Judges 
that it would be for the best inter:ests .of the minor 
to remove the guardian of its persoR, !lllY of the judges, 
after notice to such guardian and tQ all .others ini:ar­
~' may remove him, ...• (empha_sis (lUpplied) 

Sec. 338-12. Guardian·;, of jnoone may complete 
contracts of wards to .convey real properj&. . . . The 
conveyance may be authorized or. directed onl;i, after a 
hearing of which such notice shal1 have been given as 
the judge shall prescribe and w~ich may be by adver­
tisement in a newspaper, by posting, by mailing or 
otherwise. • • • • 

Sec. 338-46. Notice. No license-~ sell real 
estatsJ' shall be granted until notice by public 
advertisement or otherwise, as the judge shall order, 
shall have been given to the next of kin of the ward, 
and to all persons interested in the estate, to appear 
and show cause why the same should not be granted. 

From Mro, p. 199: 

"Sections 207 and 233 provide specially for service of notice of hearing on petition for guardianship and notice of 
hearing upon accounts. Otherwise sec. 14 applies as to manner of service. 11 



MJIJEL PROBATE CODE 

Sec. 209. Request for spe~jaJ not;ce of hearings. At 
any time after the issuance of letters of guardianship, 

(a) Any department, -bureau or agency of the United 
States or of this state or any political sub­
division thereof, which makes or awards compen­
sation, pension, insurance or other allot1ance 
for the benefit of the ward's estate, or 

(b) Any department, bureau or agency of th_is state or 
any political subdivis;i.on thereof or any char_i.,­
table organization of this state, which may be 
charged with the supervision, control or custody 
of the iricompe·tent, or 

(c) Any interestei"d person 
may, in person or by attorney, serve upon the guardian or 
upon his attorney, and file with the clerk of the court 
where the proceedings are pending, with a written admission 
or proof of service, a written request stating that he 
desires written notice of all hearings on petitions for the 
settlement of accounts, for the sale, mortgage, lease .or 
exchanc5e of any property of the estate, for allowances of 
any nature payable from the ward I s est.:,.te, for the invest­
ment of funds of the estate, or for the removal, suspension, 
or discharge of the guardian or final termination of the 
guardianship. The applicant for such notice must include 
in his written request his post office address or that oi'. 
his attorney. Unless the court otherwise directs, upon 
filing the request, the person shall be entitled to notice 
of all such hearings or of such of them as he designates 
in his request. 

' 
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MJDEL PROBATE CODE 

Sec. 210. Proof required for aEpointment of guardian. 
Before appointing a guardian the court must be satisfied: 

(a) That the person for whom a guardian is prayed is 
either a minor or otherwise incompetent; 

(b) That a guardianship is desirable to protect the 
interests of the incompetent; 

(c} That the person to be appointEJd_ guardian is 
qualified and 1.s the person most suitable to act 
as such under this Code. 

REVISED U.WS OF HAWAII 

Sec. 338-10. Notice, hearing and apoo;intment of 
guardian of insane person. . . . If after a f'ull hearing 
it appears to the judge that the person in question is 
insane, the judge shall appoint a guardian of his person 
or estate or both, .... 

Sec. 338-14. Notice, hearing, aopointment.... If 
after a full hearing it appears to the judge that the person 
complained of comes within the description contained in 
section 338-13 (see below), he shall apr,oint a guardian of 
his person and estate, .... 

Sec. 338-13. Guardian of soendthrift, petition for. 
When any person by excessive drinking, gaming, idleness or 
debauchery of' any kind, so spends, wastes or lessens his 
estate, as to e>..-pose himself or his f'amily to want or 
suf'f'ering, .... 

-259-



IDDEL PROBA'YB CODE 

s,:;c:. 211. Dete-rmin,,t,ion of incompetency...119.. 
guardian o.f. the person or o.f the estate, or of both, of
any person other than a minor, can be appointed until 
such person has been adjudicated to be incompetent upon 
suffic;:l.e~t. competent evidence in a proceeding instituted 
for :that purpose as provided by law. -

_·'- ,. 
 ---­

REVISED LA...S OF HAWAII ' 

S~c·: 33g:.10-. 1:k>t:l.ce,· hes.ring and-m,oo-iritment of 
guardi @D nf inpme person. . . . If after a full hes.ring 
it appears to_ the judge that the person in question is < ;' 
insane, the judge shall. appoint a guardian of his person 
or estate or both, . . . . ''· J • - ·.. • _) 

Sec. 338-1.4. tics he introent of 
for s ndthrift . If after a full hearing 

it appears to the judge that the person complained of 
comes within the description contained in section 338-13 
[see beloi:J, he shall appoint a guardian of his rx,rson 
and estate, . . .. 

Sec. 338-13. Guardian of spendthrift, petition for. 
When any person by excessive drinking, gaming, idleness or 
debauchery of any kind, so spends, wastes or lessens his 
estate, as to expose himself or his family to want or 
suffering, .... 

COMMENT: 
Under both the MPC and the RLH there are separate provisions for adjudication of incompetency and for commitment to institu-

tions. The Code Committee states thereto at p. 201: 
- ·--··----

" · .. a person may well be committed to an institution be·.;;;:~se of -irlnormentai"derangements, and yet it may not be 
desirable either to put him under guardianship or to adjudicate him to be insane. Likewise, statutes should provide 
specifically for his release from such an institution; but those provisions should be distinct from general guardianship 
provisions, although they may be included in the same probate code. 11 

In 28 Haw. 469 at p. 471 the Hawaii Supreme Court stated that it is not necessary to the appointment of a guardian of an 

alleged insane person that proceedings be had under the provisions committing such person to an institution. The court observed 

that the provisions of the commitment chapter applied to the restraint and detention of alleged insane persons whose liberty 

might be unsafe or dangerous to the community, that its provisions have no application to proceedings for the appointment 

of guardians for insane persons. 



MODEL PROllil.Yli:. CODE 

Sec. 212. .Order appointing guardian. If on the. 
hearing the court is satisfied that the requirements for 
the appointment of a guardian as set forth in this Code 
are proved, the court shall appoint one or t-" guardians 
of the person or of the estate or both; but not more than 
one guardian of the person shall be appointed unless they 
be husband and wife. The order shall specify the amount 
of the bond to be given. 

REVISED LA.W3 OF HAWAII 

Sec. 338-2. Nomination o.f guardian /for a minor7; 
appointment. If the minor is under· the age of sixteen 
years, the judge may nominate and appoint his guardian, 
and if he is above the age of sixteen .years, he mav 
nominate his own guardian, who, if approved of by the 
judge, shall be appointed accordingly. . . . (emphasis 
supplied) 

Sec. 338-3. Powers and duties. Every guardian 
appointed as aforesaid shall have the custody and tuition 
of the minor, and the care and management of his estate, 
... provided that the natural guardian of the minor, if 
competent, shall be entitled to the custody of the person 
of the minor, and to the care of his education. 

Sec. 338-10. Notice, hearing and appdintment of 
guardian of insane person.... If after a full hearing 
it appears to the judge that the person in question is 
insane, the judge shall appoint a guardian of his person 
or estate or both, .... 

Sec. 338-14. Notice hearin intment of 
rdian for s endthrift . If after a full 

hearing it appears to the judge that the person complained 
of comes within the description contained in section 338-13, 
he shall appoint a guardian of his person and estate, .... 
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Seo. 213. Bond of guardian, _Ii' the guardian,.. 
ebip be of the person only, the_amount of the bond 
shall not exceed il,000; gp"\;_b~ court may dispense 
with the bond altqgether. At every accounting the 
court shall inquire into the suf'ficiency of the bom 
and of the sureties,.and if either or both are found 
insufficient the guardian shall be ordered to file 
a new bond. Ii' by the terms of a will the testator 
expresses the wish that no bolld be req~ired__ of the 
oerson-whom be reque11ts to be appointed guardian, that 
person may be relieved of giving a guardian's bond 
so far as, ·it- applies to-property given by the will to 
the incompetent subject-to the conditions specified 
in section lO?(a) hereof. Sections 106 to US inclu­
sive hereof with respect to the bonds of personal 
representa:tiY.8'11 .shall be. a_pplicab],e _to tb_e bonds of 
guard1ans~ • 

REVISED Lll.c/S OF HIIJ:AII 

Sec. 338-4. Bond from guardians of ward 1s estate. _ 
Every such guardian Lof a 11linoi:}- -shill give a bond with c•. 

surety or sureties, to the judge, in such SUlll as the judge 
shall order, with conditions as follows: -· - .-

(a) To make a true inveritory of all the real estate 
and ail. the goods, chattels, ri6hts and credits of the 
ward, that come to his possession or kno,,ledge, and to -
return the same into the ')rebate court at such times 
as the judge shall order; 

(b) To dissose of and manage all such estate and 
effects according to law, anr for the best interests of 
the ward, encl faithfully to discharge his trust in rela­
tion thereto; 

(c) To render an account, on oath, of the property 
in his hands, including the proceeds of all real estate 
sold by him, and of the managen,ent and disposition of 
all the ,:,roperty, ,dthin one year after his appointment, 
and at such other times as may be reyuired by law or as 
the cot-rt shall direct; 

(d) At the expiration of his trust, to settle his 
accounts ,:ith the judge, or •·ith the ward, or his legal 
representatives, and to pay over and deliver all the 
estate and effects remaining in his hands, or due from 
him on such settlement, to the ".>ersons who are lawfully 
entitled thereto. 

If the trust extends solely to the guardianship of 
the person of the minor, the guardian shall not be requi­
red to give bond. 

If the guardianship is of the estate of the minor, and 
the estate consists solely of bonds or deposits of funds, or 

oth;··tne-cot:n··may waive bond if the estate bonds and the 
passbook or other indicia of deposit are placed for safe­
keeping in such a manner that none of the bonds or funds 
may be released without specific order of the court. 

Sec. 338-7. Bond, unless exempted. Every testamentary 
guardian shall give a bond in like manner, and with like 

··--· - ·-o
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condition, as is hereinbefore required of a guardian appoin­
ted by the judge; nrovided that ,,hen the testator in the will 
apr,ointing the guardian has ordered or requested that no bond 
shall be given, the bond shall not be required, unless from 
a change in the situation or circumstances of the guardian, 
or for other sufficient cause, the judge thinks proper to 
reqt,ire it. 

Sec. 338-11. Powers 2£!Q duties .• , , He Lavery guardian 
for an insane persoii/ shall give a bond to the judge appointing 
him, in like manner, and ,,ith the like condition, as is before 
prescribed c1ith res•oect to the guardian of a minor, excepting 
that the provision relating to the education of the ward shall 
be omitted in the condition of tt,e bo,1d. 

Sec. 338-16. Pouers and duties, guardian of snend-
thrift, bond. . He Levery guardian for a soendthrif!j 
shall give bond to the judge a0pointing him, in like manner 
and •.·ith the like condition, as is before directed with 
respect to the guardian of an insane person. 

Sec. 338-20. Bond. Every such guardian L of a nonresiden!j 
shall cive bond to the judge arypointing him, in like manner and 
with the like conditions, as is aoo,re -,rovided with respect to 
other fiUardians; excepting that the r,roviaions respecting the 
inventory, the diG osal of the estate and effects, and the account 
to be rendered by the tuardians, sh&ll be confined to such estate 
and effects as cu""e ,;obis hands in the Territory, and that the 
pro•risions res:iecting tne custody of the ward shall not be appli­
cable t•nless the 11ard comes to reside ,1ithin the Territory. 

Sec. 338-32. Neu bond may be required and sureties discharged. 
The judge may require a new bond to be given by any guardian, and 
may discharge the existing sureties from future responsibility, 
whenever the judge may deem it proper so to do. 

-continued-
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Sec. 338-49. Bond. Every guardian licensed to sell real 
property under this chapter shall, before the sale, give bond to 
the judge granting the license, with sufficient surety or sureties 
with condition to sell the same in the manner prescribed by the ' 
judge, and to account for and dispose of the proceeds of the sale 
in the manner nrovided by law. 

'·' 

GOMMCHT, 
MPG, p. 202! 

•iThe bond is for the protection of the ward and his creditors, and also the ward's distributees if the guardian administers 
his deceased ward's estate under sec. 235. Under the last sentence the amount of the bend is determined in the same manner as 
the bond of. !l. persa,nal r.epresentative. ••• . • As to time limitations in actions upon the guardian's bond, see sec. 236 of this 
Gode with }dtich compare ae,c ll9." 

MPG secs .. io6 to ll8 and the comments thereto governing bonds of ?ersonal representatives are pertinent to a-comparison 

of the Hawaii and Model Probate Gode provisions relatin6 to bonds of 6uardians. Thia ia becausa·Hawati 1s statutes·on:guardianahip bonds reflect 

common law regarding personal representatives I bonds except in the f0llo·,1ing ,:,articular: 

The last p~agJ:"!!P,ll of sec. ·738-4, ,.fi!'.Jf 1955 ~rovides that where guardiansllip of the estate of minors are involved and where 

the estate consists "sole~ of bonds or deposits of fi..nds, or both", the bond might be waived. 



MllEL PRCl3ATE CODE 

Seo, 214, When letters to be issued. When a duly 
appointed guardian has given such bond as may be required 
and the bond has been approved by the court, letters under 
the seal of the court shall be issued to him. 



I 
. " . ,, ...,:.,~::,.,_,..,_, ;c~l!.,

..w;J.,~ LAt-'8-"0F HAvmrr HODEL PROBATF CODE 

Sec. 215. Trmporery guardian. If the cotn"t finds that 
the ~elfare of an incompetent require~ the immediate appoint­
ment of a guardian of his persl;)it or or: his •e.stde, o.r o'f ~berth, 
without notice, a1po5nt a temporary guardian for the in­
competent for a s1ecified period not to exceed sbty days, 
and remove or discharge him or terminate the trust. The 
appointment mey bf to perform duties respecting specific 
property or to pe1form particular sets, as stated in the 
order of appointment. The temporary guardian shall make 
such rerorts es the court shall direct, and shall account to 
the oouit u;oa termination of his authority. In other res­
pects the provisions of this Code concerning euardians shall 
apply to temporary guardians and an appeal may be taken from 
the order of appointment of a temporary guardian. 

with or 
it may/ 

~c. 338-8.. Guardian ad Ii.tern; next frierrl; 
appointment. Nothing contained in this chapter shell 
impair or affect the po~er of any cotn"t or judge to 
appoint a guardian to defend the interests of any minor 
impleaded in such colll"t or before such judge, or interested 
in any suit or matter there pending, or their ?ewer to 
appoint or allow any person as next friend for a minor, 
to commence, prosecute or defend any suit in his behalf; 
• • • 

COMt:ENI' I 
l'!PC, p. 203: 

•rt will t,e noted that under sec. 20(b) no appeaL1s allowed from the order appointing a special administrator, while an 
appeal is specifically permitted by the terms of sec. 215 from the order appointing a temporary guardian. The reasons for pre­
venting en imp1oper person from acting as the temporary guardian of the person and estate are nore cogent than in the decedent's 
estate situation where the delay caused by appeals overrides the considerations as to whether the special administrator selected 
was 6 proper one. In this regard sec. 20(b) does not apply to temporary guardianships under sec. 198 and by their terms secs. 
20(c) and 20(d'. do not apply in any ~ay to guardianships. So far as may be, other provisions of sec. 20 apply to apueals in all 
guardianship matters under sec. 198. .. ______ 

n. • • A number of states have no provision for specisl •=-temporary guardians~ ·Doubtless this is due to the fact that the 
guardian ad litem often serves the plll"pose of a-temporary guardian. • • . See sec. 105 of the l!odel Probate Code as to special 
administrators. Uhile there is doubtless less need for a temporary guardian than for a special administrator, there are some 
occasions ~her~ there should be a temporary guardian.• 

However, guardians ad litern are appointed only to prosecute or defend for an infant in any suit to ~hich he may be a party. 

Haraii does not have a temporary guardian statute. 

. . 
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Sec. 216. W'nen guardia.ri JJJa.Y be removed. When a 
ml.nor·ward has attained the age of fourteen years, the 
guardian of his person may be removed on petition o:f the 
ward to have another person appointed guardian if it is 
for the best interests of the ward that such other persol1l 
be appointed. A guardian may also be removed on the 
same grounds and in the same manner as is provided in.­
section 98 hereof for the removal of a personal 
representative. 

;" tt '.:: 

HA.WAI! REPORTS 

An infant under guardianship upon reaching the age of 
sixteen years is not thereby empowered to have her 
guardian removed and th!2l one of her selection appointed, 
31 Haw. 547, Not removable except for cause specified by 
statute, 39 fuw. 39. 

REVISED Lii.fiS OF lia.WAII 

Sec. 338-34. Resiwtion, remowl and death. W'here 
any guardian appointed either by a testator or by any of 
the judges hereinbefore mentioned, becomes in~ane or other­
wise incapable of discharging his trust, or unsuitable 

. therefor, or where it appears to any of such judges that it 
would be for the best interests of the minor to remove the 
guardian of its person, any of the judges, after notice to 
such guardian and to all others interested, may remove him, 
and every guardian may upon his request be allowed to 
resign his trust, when it appears to the judge proper to 
allow the same.•.• 

..:J.67-



HOJEL PROBATE caJE 

Sec. 217. Appaintment of successor guardian. When a 
guardian dies, is removed by order of the court, or resigns 
and such ree ignation is accepted by the court, the c curt may 
appoint another guardian in his place in the same manner and 
subject to the same requirements as ere herein provided for 
an original appointment of a guardian. 

REVISID LATS OF HAI'AII 

Sec. 338-J4. Resignation, removal and death. , • , 
Upon ev~ry such resignation or removal, and also upon the 
death of the guardian, the judge may appoint another in h 
stead. 

CCl.II,~NI' : _ -

MPC, p. 204: 

--_ "Sections 216 and 217 correspond to secs. 98 am 99, Section 216 adds the additional provisions as to the minor 
'-, fotn"i'Hn-:yaars of age who \'!ants a different guardian," 

' 
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Sec. 212-. Inventory fillli anoraisement. When a guardian 
of the estate hRs been ap,iointed, an i,wentory and appraisement 
of the warrl 's est, te shall be made in the sSme manner and 
subject to the same requir3ments as are provi,'.ed in soction 
120 hereof for the inventory and a 0J,iraisement of a dece,lent 1s 
esk.t·e. 

REVISED 1.~ws OF lfaliAII 

Sec. 338-4. f9.ng 1:m.m guardians Qf wa,rd 's estate. Every 
such eu!'lrdian shall give a bond • • . vith conditions as follows: 

(a) To make a true inventory of all the real estate and all 
the goods, chattels, rights and credits of the ward, thRt come 
to his possession or ·nowledge, and to return the same into 
the prob te court at such times as the judge shall order; . 

Sec. 338-29. i,nprrisement, disposition of' personalty. Up::m 
the t lcing of any inventory required by this chapter, the estate 
and effects comprised therein shall, if the judge deem it 
necessary, be apprais2d by from one to three suituble persons, 
to be ap•JOinted and sworn by the judge. 



11'.lDEL PROB.,TE CODE 

Sec. 219. General duties Qf gua,rdian. 
(a) Guardian Qf :llie person. It is the duty of the guard­

ian of the person to care for and maintain the ward and, if be 
is a minor, to see that he is properly trc:ined and educated 
and that he has the opportunity to lee.rn a trc:de, occupation or
profeaiiion. The guardi,m of the person Illi.,y be rec;uired to 
report the __condition_ o_f _hi::, w,,_,d_ to the court, at regular 
intervals or otherwise as the court may direct. 

(b) Guardian Q.f :!ill,, estate. It is the duty of the guard­
ian of the estete to protect and preserve it, to invest it 
prudently, to apply it as provided in this Code, to account 
for it faithfully, to perform all other duties required by 
him - by l~w, and, at the termihation of the guardianship, to 
deliver· the assets of the ward to the persons entitled thereto.
Except· as otheri,ise provided in Part -rJ hereof, the law of 
trusts shall apply as far as may be in determining the duties 
of a guardian o, the est,ite. 

Sec. 220. Powers o.f guardian ill'. the person; custody. 
The guardian of the person shall be entitled to the custody of 
the ward, but shall not have power to bind the ward or his 
property.· 

 

 

Rl!."VIJED 1,,ws OF HAHAII 

Sec. 338-3. Powers-and duties. Every guardian appointed 
aforesaid shall have the custody and tuition of the minor, as 
and the care and management of his est: te, and shall continue in 
office until the minor arrives at the age of twenty years, or 
until the tpiardian is disch 0 rged a ccoroi.ng to law; provided that 
the natural [11B.rdian of the minor, if competent, shall be 
entitled to the custody of the person of the minor, and to 
the care of his education. 

::iec. 338-11. Powers f!IlD dnt.it;,s. Every guardian so appointed 
for an insane person shall have the ce.re and custody of the person 
of the ward, and management of all his estrte, until the guardian 
is legally discharged... 

Sec. 338-16. Powers !!llil. duties, mrnrdian of spendthri,ft; bo 
Every guardian, so appointed for a spendthrift, shall have the 
care and custody of the person of the ward, and the management 
of all his estate, until the guardian is le~ally discharged. . 

Sec. 338-19. Powers qfili duties. Every guardian appointed 
according to the provision section 338-18 (Guardians of nonresidents 
shall have the sill!le powers and duties, with respect to any estate 
of the ward, tMt is faun~ within the Territory, and also 
with respect to the person of the ward, if he comes to reside 
therein, as are prescribed with respect to any other guardian 
appointed under this chapter. 

-270-

COMMENT: 

MPG, p. 205 

11 
•• As to the last sentence of subsection (b), see Introductory Comment to Part IV. Contrasting with the trustee, however, 

the guardian does not have title to the ward's property. See c;ec. 221 and comment thereto. 



COMMENT: continued: 

"Under subsection (a), the guardian of the person must see that the child is maintained from the guardian's personal funds if 
necessary. If the guardian of the person is the ~arent, or stands in loco parentis, the ward's estate cannot be used for maintenance 
except as directed by the court under sec. 224 (bJ. If the guardian of the person is neither the parent, nor a person standing in 
loco parentis the ward's property may be used for his maintenance under sec. 224(a); see also sec. 223. 

11 0f course, under subsection (a) and sec. 220 when a guardian of the person of a minor is appointed, other than the parent, 
the parent's right of custody •eases. However, the guardian of the estate, as such, has no rights or duties relative to the 
custody of the ward. See sec. 221. 
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Sec. 221. ID.!2 and possession .Qf estate. The guardian 
of the·est~te shall take possession of all- of the ward's real 
e.nd personal property, and of rents, iµcome, issues e.nd profits 
therefrom, whether accruing before or e.f'ter his appointment, • • 
e.nd of the proceeds a.rising from the sale, mortgage, lease or 
exchange thereof. Subject to such possession, the title to 
all such ·estate, and to the increment e.nd proceeds thereof, 
shall be in the we.rd and not in the guardian. 

• 
COf&,iENr: 

MPG, PP• 205-6: 

"• •• The second sentence states the common-law rule as to title•.•• See Intrcxluctory Comment to Part IV. Cf. secs. 84, 124 
of this Ccxle. As to actions, see sec. 228." 

i' 
\ I 

/ 
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Sec. 222. Continuation of business. In all cases where 
the court deems it advJntaeeous to continue the business of a 
ward, such business may be continued bv the guardian of the 

'estate on order of the court and according to the rules specified 
in section 131 hereof for the continuation of the business of 
e. decedent by a personal representative when no testament .. ry 
provisions are involved. 

, COb.1.'1J..i.£.i·~T: 

25 American Jurisprudence, pp. 52-53 

11 Cases may sometimes occur where a ward inherits an interest in a business and it is necessc.ry temporarily to continue 
the business in order that it may be sold as a going and successful enterprise; but even in such a case the guardian must apply 
for and obtain an order of court authorizing him to continue the business, and such an order will only be granted in case of 
evident necessity and under the most careful limitations. Sometimes, the continuance of a business may also be authorized by 
the terms of the will under which the ward received the property or by statute. But it has been held that a court of probate does 
not acquire power to permit a guardian to carry on a 1rc1de or business in behalf of his ward from a statute providing that guardians 
may manage their wards' estates under the direction of such court, and lease their lands and loan their money, and do all 
other acts which the court may deem for the benefit of their wards. I 

! 

-273-



MODEL PROBATE CODE 

Sec. 224. Application of income and princinal 
for benefit of ward. 

(a) Income and principal; order of court. So 
far as is necessary for the purpose except as pro-1;vided in subsection (b) hereof, the income of the ward's 

Jestate shall be first applied to his care, maintenance 
Jana education. On order of the court, any surplus of the 
•1'income runy be applied to the care, maintenance and 
education of the dependents of the ward. If the in­

l
come is not sufficient to care for, maintain and edu-
cate the ward and his dependents, the court may order 

_the expenditure of such portion of the principal as 
lit deems necessary from time to time for such purposes, 

,j (b) When parents able to care for ward. If the 
'ward is a minor, and his parents or those standing 

1
in loco parentis are able to care for, maintain and
educate him, neither the income nor the principal 

Jshall be expended for any purpose except as ordered
by the court. I

REVISED LA,,S OF ilil.,Ui.II 

Sec. 338-25. Maru,,•e estate, support ward and family, etc. 
The guardian shall . . . a,L-ly the income and profits thereof, 
so far as may be necessary for the comfortable and suitable 
maintenance and support of the ,-,ard and his family. If the 
income and profits are·insiµ'ficient-for that purpose, the 
guardian may sell the real estc:te, u,Jon obtaining a license 
therefor as provided by law, and shall ap;ily the proceeds 
of the sale, so far as may be necessary, for the maintenance 
and supnort of the wa:i'd and ;1is family. 

/:ec. 338-3. Powers and_g_utie§_. . . provided that the 
natural guardian of the minor, if comnetent, shall be entitled 
to the custody of the ::ierson of the minor, and to the care 
of his educ~tion, 

Sec. 338-38, Jale of real estate for ward's maintenance. 
When the income of the estate of any person under guardian­
ship, whether as a minor, insane nerson or spendthrift, is 
insufficient to maintain the ·,,ard and his family, his guar­
dian may sell his real es~cte for that purpose, upon obtain­
ing a license therefor, and proceeding therein in the manner 
hereafter in this chapter provided. 

~ec. 338-40. ~pnlication of proceeds from sale for rnajo­
tenance. If the estate is sold for the maintenance of the 
ward and his family, as provided in section 338-25, the guar­
dian shall ap~ly the proceeds of the sale to that purpose, 
as far as necesshl',I', and shall nut out the residue, if any, 
on interest, or invest it in the best manner in his power, 
until the capital is wanted for the maintenance of the ward 
and his family, in which case the capital may be used for 
that purpose, as far as may be necessary, in like manner 
as if it had been nersonal estate of the ward. 

Hi,.,,~rr REPORTS 

Guardian may spend reasoooble amonnt out of income for 
the support of the ward, and with the approval of the court 
inay expend the capital, 17 Haw. 517. -continued- -275-



Sec. 224, continued. 
, ._' 

CO!&!ENT: 
MPG, p. 207: 

"• .. In cases coming under subsection (b) the compensation and necessary expenses of the guardil\ll will of course be ordered 
by the court. See sec, 232 hereof. 11 
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Sec. 225. Investments. The guardian of the 
estate shall invest the property of the ward in accord­
ance with the rules applicable to investments of trust 
estates by trustees, except that: 

(a) No investment shall be made without prior 
order of the court in any property other 
than unconditional interest-bearing obli­
gations of this state or of the United 
States and in obligations the interest and 
principal of which are unconditionally 
guaranteed by the United states; 

(b) In all casPs the guardian must report in 
writing his purchase or sale of any trust 
investment on the date thereof; • 

(c) If it is for the best interests of the ward 
that his specific property be used by 
the ward rather than sold and the proceeds 
invested, the court may so order. 

REVISED LAWS OF HAWAII 

Sec. 338-26. Guardianship estates, leases, investments, 
etc. Any circuit judge sitting at chambers in probate and 
having jurisdiction over a guardianship, on petition of the 
guardian and after such notice to those interested as shall 
be ordered by the judge, may, if it appears to be for the 
benefit of the ward authorize and direct the guardian •• • 
to invest moneys of the ward in the purchase of real or 
personal property, or the constructing, improving or re­
pairing of buildings or other improvements on the land be­
longing to the ward or in such other manner as the judge 
shall deem to be most for the benefit of the ward. 

Sec. 340-6. Investments. Every guardian ... 
unless it is otherwise .ordered by the court, which order 
may be made on an ex parte hearing, shall invest the funds 
of the guardianship •.. only in the investments author­
ized in the cases of trust companies acting as guardians 
or trustees under the provisions of section 179-14, and 
with respect to all investments and the security for the 
same every such guardian ... shall have and be subject 
to the same rights, powers, privileges, duties, obligations 
and responsibilities as would apply to trust companies 
acting as guardians or trustees as to similar investments 
and the security for the same under section 179-14. 
Nothing in this section shall be deemed to authorize any 
gue.rdian ••. to issue participation certificates or 
notes. Any investment made by any such guardian ... 
under order by the court made on an ex parte hearing or 
otherwise may be held during the life of •.. guardianship 
or lesser period unless •• O the terms of the order of 
the court or of any subsequent order of the court specifi­
cally provide otherwise. 
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Sec. 225, continued. 

CCM-IENT: 

MPG, P. 200: 

"Practically all states have permissive or restri'ci}iv_e provisions regarding trust investments and, in a majority of kt.ates, 
the lists go into considerable detail.• ; • Dependentc.on- the judicial interpretation of the language of the statute, the 
list ma,z._ be exclusive, or the trustee may be authori~d· to. invest in other securities if he uses ordinary skill and prudence • 
. . , fllawaii has such a statute in RLll 1955, sec. 1.79~which is perillissivi,7. Thz above sec. 225 of this Code would apply 
the law of trust investments in the particular state, whether ccrnmon law, statutory or both, to investments by guartlians, 
sub.i 0 ct, however, to the three exceptions expresse:d in" sec. 225. See u.~iform V:,terans I Guardianship Act (sec; 250 of this 
Gc::i}, In accord with this general principle, some .states have statutes in which the rule as to trustees applies equally to 
guardians .. flhis is so in Hawail7 • , ; • 11 , • ., " , • . 

0 

_,,·, ·_ ,.1..,) 

• 1 '···:<_ 

: ~_:,r::., 
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Sec. 226, Purchase of home, The colll't may authorize 
e purchase of real property in uhich the £Uardian has no 
terest, but such purchase can be made only for a home for 
e ward, 6r to protect the home of the Hard or his iriterest·s; --·· 
, if he is not a minor, as a home for his dependent family. 

uch purchase of real property shall not be made except upon 
rder of the court after notice in accordance uith section 14 
ereof. 

REVISED LA\1S OF HAWAII 

Sec, 338-26. Guardianship estates, leases, 
investments, etc. Any circuit judge sitting at chambers 
in probate and having jurisdiction over a t;uardianship, 
on petition of the guardian and after such notice to 
those interested as shall be ordered by the judge, may, 
if it appears to be for the benefit of the 17ard authorize 
and direct the guardian ... to invest moneys of the 
ward in the purchase of real or personal property, or the 
constructing, improving or repairing of buildings or 
other improvements on the land belonring to the nard or 
in such manner as·the judge shall deem to be most for 
the benefit of the nard . . . . 

From MFG, p. 208: 

II • Compare, also, the Uniform Veterans' Guardianship Act (sec. 252 of this Code)." 
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Sec. 22:1. Claims'; · · • ----· •• •• 
(a) Duty· 6f fill8;.1'41an to pay. A guardian of the 

estate is under a duty to pay from the estate all just 
claims against the e~tate of his ward, whether they con­
stitute liabilities of the ward which arose prior to 
the guardianship or liabilities properly incurred by 
the guardian for the benefit of the ward or his estate 
and whether arising in contract or in tort or otherwise, 
upon allowance of the claim by the court or upon 
approval of the court in a settlement of the guardi-
an I s accounts. The duty of the guardian to pay from 
the estate shall not preclude his personal liability 
for his own contracts and acts made and performed on 
behalf of the estate as it exists according to the 
common law. If it appears that the estate ls likely 
to be exhausted before all existing claims are paid, 
preference shall be given to prior claims for the 
care, maintenance and education of the ward and of his 
dependents and existing claims for expenses of admin­
istration over other claims. 

(b) Claims may be presented. Any person having 
a claim against the estate of a ward, or against the 
guardian of his estate as such, may file it with the 
court for determination at any time before it is bar­
red by the statute of limitations, and, upon proof 
thereof, procure an order for its allowance and pay­
ment from the estate. Any action against the guar­
dian of the estate as such shall be deemed a claim 
duly filed. 

(c) When decedents' estate law applicable. 
The provisions of sections D7, 144 and 146 hereof 
as to claims against decedents I estates shall be !ippll­
cable to cl!iims,ag~inst sstates,under guardianship, 
but other provisions regarding cleh!s against decedents 1 

estates shall not apply to estates under guardianship. 

REVlBED LAWS CF HAWAII 

Sec. 338-24. Guardian to pay and collect debts, appear 
in suits, etc. Every guardian appointed under the provisions 

• •••0 r this chapter, whether for a minor or any other person, 
shall pay all just debts due from the ward, out of his 
personal estate, if sufficient, and if not, out of his 
real estate, upon obtaining a license for the sale there­
of, as hereinafter provided. 
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!Seo. 227, continued. 
*I
I 
,, ' 
i!Cll-lMENT: 
G 

MPG, pp. 209-10: 

"Under this section a guardian may pay a claim without allowance but he does so at his peril. If he has doubt as to 
whether the court will allow the claim he should withold payment until the creditor procures allowance of the claim or until 
the guardian's next accounting. See sec. 233(a) hereof. The allowance of a claim is binding upon all persons except that, 
as between guardian and ward, the latter is permitted to question these as well as other items of the account at any time 
within two years after the guardian's discharge. See sec. 233(b). 

"· ••• In general, creditors of the estate under guardianship stand in the same position as creditors of a living 
person who is not under guardianship. However, ... they cannot reach the estate by levy, attachment or garnishment and 
they should sue the guardian as such. See sec. 228 hereof. In accord with the law in some states LJ,ot Hawa!.Y, in case of 
insolvency of a ward of unsound mind the law recognizes a preference for claims even for future maintenance and support of 
the w~rd ~d his family, as ag~inst other general creditors ..•.. No precedent is found for imposing liability upon the 
guardian in bankruptcy proceedings on account of following such direction as is laid down in the last sentence of subsec­
tion (a). 11 

I 

I
,0 
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McrlEL PROBATE GCDE 

Soc, 228. Actions. 
(a) Guardian to sue and be sued, When there is 

n guardian of the estate, ell actio~s ootween the ward 
or the gu:irclian and third persons in which it is 
sought to charge or benefit tha e!'ltate of the ward 
ohall te _;pros=tod by or against the_ g=dfo.n of the 
estate as _such.- He shall represent the inte:rests of 
the ward 'in the action and all process shall be 
szrvad on him. 

(b) ,Toinder, smen@ent end substitution. 
11;cn the guardian of the_ estate is under personal 
liability for l!is ow~ contrncGs and acts \1nde and 
performed 'on 1?3balf ·o~ the estate he rray be sued 
toah c.s guardian and m his personal capacity-in 
the same action, Misnomer or the bringing of the 
action ~ or a_gainst tfie ward shall not ba gt'ound 
for disnuosal of the action and leave to amend or 
e_ub:Jtitute shall be freely grc.nted. If an action 
~~ commenced by or against tho incompetent bsfore 

appointment of a guardian of hie estate, such 
guardian when appointed may be substituted as a 
party for the incompetent. If tho appointment of 
the guardian of tte estate is terminated his 
hrccessor may ba substituted; if the ward dies 

s personal representative noy lx, substituted! 
if the Ward becomes competent he may 00 ' 
substituted. ' 

~here(~) Garnishment. attachment and e:::0cution. Whsn 
ri ht sfa ~ian of the estate, the property and 
t g so action of the ward shall not 00 sub·ect 

o garnishment or attachment, and execution sku not 
is:::-.1e to obtain satisfaction of any judgment 
against the ward or the guardian of his estate s
such, a 

REVISED LAWS OF HAWAII 

Sec. 338-24, Guardian to pay and collect debts, appear 
i": ou:_.;;s, e'cc. . . He shall also settle the accounts of 
the ward, and demand, sue for, and rec3ivc all debts due 
to him • . . He shall appear for i.;-,d represent _his ward in 
all legal suits and procissdings, :lµl].os3 er:0ther parson.is 
appointed for that purpose, c.s guardian or mxt friend, 

J' -
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ac. 228, continued. 

0MMENT: 

1 MPC, pp. 2ll-2:

I II . . . 
Subsection (a) applies regardless of whether the action arises out of transactions involving the ward directly or 

transactions by the guardian, However, under sec, 227 a guardian may be sued personally as to the later, and a creditor may 
sue the guardian in both capacities in a single action under subsection (b) abo,e, 

"If there is no gu'.crdian of the estate the usu:11 rule is that c_,:,tiorrs fo;_ 0 ·~'"' l.nco:npetent are brought in the infant's
name by next friend a;,d c.,tions ac;:1inso hill &re u&cnr,cd by a i;uardia::: ,,J litE•w ;::nlected by the cocrt in ,1hich the action is 
comm8G.coJ. T~ ::: 1 __ i_~.~ are li1 no s2n:io gu=-~"dirJ1s o.:' ths cstnt-:; :-ir:.d 2.-~ 2 r..o·:., c:r'uitlcd to recaivc thg pro2cc.;C.3 of tho jud6&Jn-G0
Their authority "G·2rwinri,t::s wlvn1 th2 j-.:J~:::m·G Deco:::- 1

js fi.:::l. 1' '., C-::-t.. dc:..:s not disturb -~!'<J lcc2l pr2~tic3 iu tl:d_[ 
rega1·d.

11 Th8 authorities ara divided as to \Jite-L,ha~: c-..1.mish..t,_::.-,_1t,, ct·l.J'J. ... l":::.;.~:t.1.-L er G::::2C'ff~ion IJ::.y 1::e cf!':ilo~-::d in a.11 E'Ctiun ac;ain:::.t 2-"! 

e3t'.].te u....1Jer eus.rdic.nship, Host, of i:~12 ci8cici(_•~-•-:.J d::-,.;.y tho :_i[;h"t:, uJ.1 t.1·1:s h:-sis th~tt th-:; es-Z.at2 is ir... Cl.liltodi2 legic. ~ .... 
Cr:odi tor;:; 1 :r:ights are adGquately p:cotcc'cr-d L,,- a:,tio'1 on tc>c gt:c,n: i":1 1 ~. LY•~ 01· prob?.ts cour~ 01;der fo:;:- c,ll01,1c.nc3 and p~y­
ment of claJ.IDs, See secs. 213, 227(b), Cf. sec. 145. Fhen the guaruia'l inc•.1:c·s p3rsonal liability as the result of his 
own ti·an~actions ~lative to the ward I s est~_te and judgment is obtained against him in his personal capacity, the creditor 
may obtain execution from the personal assets of the guardian. See sec, 227 and connnent. 11 
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MlDEL PROBATE CODE 

Sec. 229. Compromise. 
(a) By guardian. Whenever it is proposed to compromise 

or settle any claim by or against the ward or the guardian 
as such, whether arising as a result of personal..-injtll'y of'­
otherwise, and whether arising before or after appointment of 
a guardian, the court on petition of the guardian of the 
estate, if satisfied that such compromise of settlement will be 
for the best interests of the ward, may enter an order 
authorizing the settlement or compromise to be made._ 

(b) By parent. Whenever a minor has a disputed claim, 
whether arising as. a result of personal injury or- otherwise, 
and no guardian of his estate has been appointed, his father, 
or if his father is dead or the parents of the •minor are living 
separate or apart and his mother then has the care and custody 
of the minor, then his mother shall have the right to compromise 
or settle such cla:im, but before the compromise or settlement 
is valid, it must be approved by the court upon the filing of 
a petition. If the court approves the compromise or settlement, 
it may direct that the money be paid over in accordance with 
the provisions of section 23? hereof, or may require that a 
guardian of the estate l:le appointed and that~ the money be 
delivered to such ,guardian. -

REVISED LA.WS OF HAWAII 

Sec. 338-24. Guaraiao to pay and collect debts, aPPAAt 
in suits 2 etc. . . He shall also settle the accounts of thi, 

_ wa_rd,_ @.ci _cl..emand, sue for, and receive all debts due to him; • 
or may, with the approval of any of the judges hereinbefore 
specified, compound for the same, and give a discharge to the 
debtor, upon receiving a fair and just dividend of his estate I 

=d '""''· , I 
I
• 

COMMENT: 
MPO, p. 213: 

11 ••• In this section 1court 1 refers to the court having probate jurisdiction regardless of whether or not litigation 
on the claim is pending in another court. When litigation is pending in another court there are provisions in some states 
that amall claims of a.minor for whose estate no guardian has been appointed may be compromised and paid over for the 
minor's benefit by order of the court in which the litigation is pending. . Such provisions seem desirable but they 
belong in the code of civil procedure rather than in a probate code. See sec. 237 and comment. 11 
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,, MCDEL PROBATE CCDE 
II Sec. 230. &les, mortgages, leases and exchanges. 
l (a) When permitted. The real or personal property 

1of ' the ward, or any part thereof, may be sold, mortgaged,
ileased or exchangfd by the guardian of the estate upon such 
terms as the court may order for the purpose of paying the 
~ard I s debts, providing for his care,- maintenance and edu­
tation and the care, maintenance- and education of his de­
pendents, investiDg thG proceeds or in any other case where 
it is for the best interests of the ward. 

(b) Guardiar forbidden to purchcs3. No guardian shall 
purchase proparty of the ~ard, unless sold at public sale 
,ith thE approval of the court, and then only if the gunrdian 
IB a spouse, parert, child, brother or sister of the ward 
and is ;a cotenant uith the ward in the property. 

(c) fillat decedents• estate lau applicable. In 
other respects, the provisions of sections 154, 156. to 
lb? inclusive, 170 and 171 hereof, relative to decedents• 
aatates apply to ~ales, mortgages, leases and exchanges 
of property of the ward . 

R":VISED LAnS OF HA>'AII 

Sec. 338-26. Guardianship estates, leases, invest­
ments, etc. Any circuit judge sitting at chambers in pro­
bate and having jurisdiction over a guardianship, on peti­
tion of the guardian and after such notice to those interest­
ed as shall be ordered by the judge, may, if it appears to 
be for the benefit of the ward authorize snd direct the 
guardian to lease or extend the terms of the leases of the 
real property for such periods as may be deemed advanta-
geou~ to the ward; . . • An;r lease or ext2noion of lease 
rnadG ur.der any such authority or direction shall continu2 
in force for the period so authorized notwithstanding the 
guardisnship sh3ll have terminated; provided, that in the 
case of the guardianship of a minor over the age of si~-
teen years, no lease to run beyond the age of majority of 
such minor shall be made without his consent. 

Sec. 338-29. Appraisement, disposition of personalty. 
. Every guardian shall account for and dispose of • • 

the personal estate of the ward as directed by the judge. 

Sec. 338-38. Sale of real estate for ward's maintenance. 
1'/hen the income of the estate of any person under guardian­
ship, whether as a minor, insane person or spendthrift, is 
insufficient to maintain the ward and his family, his guardian 
may sell his real estate for that purpose, upon obtaining 
a license therefor, and proceeding therein in the manner 
hereafter in this chapter provided. 

Sec. 338-39. Sale of real estate for investment. Vlhen 
it appears, upon the re7resentation of any guardian, 
that it would be for the benefit of his ward that his 
real estate, or any part thereof, should be sold, and the 
proceeds thereof be put on interest, or invested in some 
productive stock, his guardian may sell the same accord­
ingly, upon obtaining a license therefor, end proceeding 
therein as hereinafter provided. 

Sec. 338-43. License to sell, granted by circuit .judge. 
The license in either of the cases aforesaid may be granted
by any circuit judge of the circuit in which any of the estate -285-
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Seo. 230, continued. 
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REVISED r..rns OF HAWAII 

to be sold lies, or by the oirouit judge having jurisdio-: '' 
tion over the aupointment of such guardian. >.•.,,· 

•:•. I 

Sec. 338-44. Petition for licElnse. In order to ob-·· 
tain a license, the guardian shall present to the judge 
a petition, setting forth the condition of the estate, 
and the facts and circumstances on which the petition is 
founded, tending to show the necessity or expediency of 
a sale. If after fpJ.l examination, on the oath of the 
petitioner, or otherwise, it appears to the judge, either 
that it is necessary, or that it would be for the benefit 
of the ward that the real oroperty or any part of it , , 
should be sold, the judge may grant a license therefqi:,, '.·.; 
specifying therein whether the sale is tobe· made for ," "· 0 :.: •• 

the maintenance of the ward and his family, or in order ·.: ~,, • 
that the proceeds may be put out and invested as afore- · 
said, and whether the sale shall be public or private. 

Sec. 338-45. ;,hen nrivate sale or_,~xchange autho­
rized. Upon the issuing of a license for a private sale 
or exchange the judge may determine ;,hether the guardian 
shall be required to com·ly with the provisions of sec­
tion 338-49. J.<D.Y private sale or exchange made pursuant 
to the provisions of this section shall be as valid as 
if the Tiard had been competent to make and had made the 
sale or exchange in person, notwithstanding any other 
provision of this chapter. (am. L. 1957, C. 19, s. 2) 

Sec. 338-46. Notice. No license [to se1J.1shall 
be granted until notice by public advertisement or 
otherwise, as the judge shall order, shall have been 
given to the next of kin of the ward, and to all persons 
interested in the estate, to appear and show cause why 
the same should not be granted. 

Sec. 338-47. License i!)_Kc;,~2.fill year. No license to 
granted in nursuance of this chapter shall be in force 
for more trian one year after tl:te time of granting the same. 

-continued-



Sec. 230, continued. REVISED k11S OF IIA\/AII 

Sec. 338-48. Costs on objection to license. If any 
person appears and objects to the granting of any license, 
prayed for under the provisions of this chapter, and 
if it ap9ears to the judi;e that either the petition, or 
the objection thereto, is unreasonable, he may in his dis­
cretion aTTard costs for the party prevailing in the case. 

Sec. 338-50. Jfotice of sale. In the event of a 
public sale, the guardian shall also give oublic notice 
of the time and place of sale by causing notifications 
thereof to be posted up·in the most public places on the 
island where the property to be sold is, and if it is 
on the island of Oahu he shall also cause a notice of the 
sale to be published in such newspaper as the judge shall 
order, at least fourteen days previous to the day of sale. 
Upon his return he shall obtain from the judge an order 
of confirmation of the sale before making conveyance there­
of. 

Sec. 338-56. Sale, when valj,£. In case of an action 
relating to any property sold by a gc.e.rdian, under the 
Jrovisions of this chapter, in which the ward, or any per­
son claiming under him, contests the validity of the 
sale, the same shall not ue avoided on account of any 
irregularity in the proceedings, provided, it appears: 

(a) That the guardian was licensed to make the sale 
by a judge of competent jurisdiction. 

(b) That he gave a bond, which was approved by the 
judge, in case any bond were required by the judge upon 
granting the license. 

(c) That he gave notice of the time and place of 
sale, as provided herein, in cases where notice is re­
quired. 

(d) That the property was sold by public auction 
in accordance witb such notice, or at private sale in 
accordance with the order of the judge having jurisdic­
tion of the matter, and is held by one who purchased it 
in good faith. 

-continued--287-
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REVISED k,/S OF Hil.. AII 

Sec. 338-58. Sale, when valid as against adverse 
claimants. If the validity of any sale made by a guardian 
under the provisions of this chapter is drawn in question 
by any person claiming adversely to the title of the ward w 

or claiming under any title that is not derived from or tbraugf{ 
the ward, the sale shall not be held void on account of any , 
irregularity 1n the proceedings; provided it appears that 
the guardian was licensed to make the sale by a judge of 
competent jurisdictibn, and that he did accordingly execute 
and acknowledge, in legal form, a deed for the conveyance 
of the property. 

-288-

COMt,iENT: 
MPG, p. 214: 

11 • • • cf. sec. 155 of this Code." 



l,l)I)EL PROOATE CODE 

Sec. :?31. ~ gt, ward I s property not !!! ademption. In 
e of the guardian 1s sale or other transfer of any real or 

ersonal property specifically devised by the ward, who was· 
ompetent at the time when he made the will but was incom;Jetent 
t the time of the sale or transfer and never regained compe-
• ncy, so that the devised property is not contained in the 
state at the time of the ward's death, the devisee may at his 
tion take the value of the property at the time of the ward's 

eath with the incidents of a general devise, or the proceeds 
• reof with the incidents of a specific devise. 

MPC, p. 214: 

n ••• The Kentucky statute purports to give the value of any adeemed devi~ ."to the devises if he is an heir of the testator. 
e Model Probate Code does not deal ,;iith this more general proposition but ,Jroceeds upon the theory that the remedy :for the usual 

. emption situation lies in greater liberality by the courts in holding that devises are general or demonstrative rather than 
pacific..•• When the testator becomes incompetent, however, it seems unfair that acts of his guardian should W(!l"k an ademp-
ion when the incollipetent has no opportunity to remedy the situation by making a fresh will. The option given to the devisee 

the above situation will prevent him from being totally disappointed in most c~ses wher~ there are assets payable to devisees. 
he chooses to take the value of the property the devise will abate as a general devise; if he can trace the proceeds and 

'hooses to do so the devise will abate as a specific devise. As to abatement generally, see sec. 184." 
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Sec. 232. Gouqensation of guardian and attorney. A guard­
ian shall be allowed such compensation for his services as 
guardian, as the court shall deem just and reasonable. Addi­
tional compensation may be allowed for his necessary services 
as attorney and for other necessary services not required of 
a guardian. He may also be allowed compensation for necessary 
expenses in the administration of his trust, inclDding reasonable 
attorney's fees if the employment of an attorney for the partic­
ular purpose is necessary. In all cases, compensation of the 
guardian and his expenses including attorney's fees shall be 
fixed by the court and may be alloued at any annual or final 
accounting; but at any time during the administration of the 
estate, the guardian or bis attorney may apply to the court for 
an allowance upon the con.pensation or necessary expenses of the 
guardian and for attorney's fees for services already performed. 
If the court finds that the guardian has failed to discharge 
his duties as such in any respect, it may deny him any compen­
satioq whatsoever or may reduce the compensation which would 
otherwise be allowed. 

REVISED Lil.·,Js OF Hi,i,Ui.II 

Sec. 338-30. Exnenses and compensation. Every guardian 
be allowed the amount of all bis reasonable expenses incurred 
the execution of his trust, and except as otherwise provided 
shall also have such comoensation for bis services as the jUdg' 
by whom his accounts are settled shall consider to be just alld 
reasonable. 

GOMMENJ' 

MPG, p. 215: 

"If it were desired to limit the guardian's ordinary cowpensation to a definite percentage of the income of the estate, the pro­
visions of the Uniform Veterans' Guardianship Act (sec. 249 of this Gode) are suggestive. The limitations there provided might be enact­
ed by rule of court. Compare sec. 103 as to compensation of the personal re~resentative and his attorney. No attempt has been made 
in sec. 232 to permit a testator to limit the compensation of a guardian. The situations in a decedent's estate and an incompetent's 
estate are not analogous in this regard. It would seem to be against puolic oolicy in all cases to permit a testator to restrict 
a guardian's fees, as the selection of the guardian should be determined by the best interests of the living ward and in order to 
secure a proper guardian the court should not be limited by any fixed amount in the allowance of reasonable comrensation to the guar­
dian. The same considerations seem to indicate the desirability of not fixing any definite statLtory limitation as to amount of the 
guardian's compensation." 
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Sec. 233. Aocounting. (a) Guardian t~ account. Un- • 
less otherm.se directed by the c®t-t, eflry gual;'dian of the es­
tate shall file with· the oourt-,..nnually within thirty days af­
.ier the anniversary date ·of-his·· appointment, ·and also 
idthin thirty days after .-terminatil.oh of· his ap?Pin}ment, 
a written verified account of his administration. 
Notice of hearing of every accounting shall be given 
to the same persons and in the same manner as is 
required by section 2rt7 hereof for notice of the 
petition for the appointment of a guardian. The 
account shall show with respect to each item for 
which credit is claimed whether or not the amount 
has been paid, and in either event the court may 
allow any item or disallow it in whole or in part 
except to the ·extent that it has been approved in 
advanc;e 

\b) Effect of settlement. When notice-has been 
given as provided in subsection (a), the settlement 
by the court of any account_, subject tQ_the right of 
appeal and tio the power of the-court to vacate its 
final orders, is binding upon all persons except the 
Ward, or, if he sluµl die after the settlement, his 
ll':rsonal representative•. _The ward, or, if he shall 
die after the settlement, his personal representative 
may question any item· of ariy settlement w_ithin two ' 
yebuars after the date of the discharge of the guardian

t not afterward. • · 
(c) When decedents• estate law applicable The 

Provisions of sections 1?2, 174 to 178 inclusi~, 180 
and 181 hereof as to accounting in decedents t estates 
8hall apply to guardianship estates, , 

REVlBED LAWS OF HAWAII 

Sec. 338-4. Bond from guardians of ward's esta'te. 
Every such guardian shall give a bond .•• with conditions 
as follows: 

(c) To render an accoi:.mt, on oath, of the property in 
his hands, including the proceeds of all real estate sold 
by him, and of the management and disposition of all the 
property, within one year after his appointment, and at 
such other times as may be required by law or as the court 
shall direct; 

(d) At the expiration of his trust, to settle his ac­
counts with the judge, or with the ward, or his legal 
representatives, and to pay over and deliver all the 
estate and effects remaining in his hands, or due from 
him on such settlement, to the persons who are lawfully 
entitled thereto. 

Sec. 340-4. Annual account; trustees and guardians 
to file. Every guardian •.. acting under appointment of 
any court or under any appointment requiring the approval 
of any court, shall .•• file annually with the court 
having jurisdiction thereof an account showing in detail 
all his receipts and disbursements, together with a full and 
detailed inventory of all property in his possession or 
under his control; provided that the court in cases in 
which it deems it advisable in the interests of the bene­
ficiaries may permit the accoi:.mts to be filed biennially 
or triennially instead of annually or, if they are filed 
annually, may permit them to accumulate to be passed upon 
biennially or triennially; and provided further that the 
court on its own examination or that of its clerk, shall, 
without reference to a master, pass upon the accoll!lts in 
cases in which the annual income does not exceed :ii;l,000
except in the case of a final account when the court may 1

refer the same to a master, irrespective of the amount of 
the annual income, if for any reason it is deemed proper 
or necessary. If any such guardian ••• falls to file 
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Sec. 233, continued. 

. :_·_~ -~~~ 

Seo-.34Q-4;.:@fl~nortt,-1_Dued.,-
:.· ,• , ."! ' ' 

- his a ccount.as .herein required, the' clerk of the court 
in which such guardian ••• is required to file such 
account,, shall notify him promptly of such failure, and;• 
if the guardian ••• falls to file his account within thir­
ty days after such notification, he shall 1:e cited to .. 
appear 1:efore the court and be required to show cause why 
he should not 1:e punished for contempt of court as provid­
ed by chapter 269 and he shall 1:e subject to all of the 
penalties in such chapter provided.· The court may also, 
in its discretion, 1:9move any such guardian • • • • 

Sec. 338-31. Accounts of ,joint guardians. When an 
account is rendered by two or more joint guardians, the 
judge may, in his discretion, allow the.same, upon the oath 
of any one ·or ,them. 

Sec. 338-55. Limitations cf actions for recovering 
lands sold. No action for the recovery of any property, 
sold by a guardian .under the provisions of this chapter, 
shall be maintained by the ward, or by any person c)aimfng 
under him, unless it is commenced within five years next 
after the termination of the guardianship. No entry shall 
be made, unless by judgment of law, upon any lands sold 
as foresaid, with a view to avoid the sale, after the ex­
piration of the five years; exception only that persons 
out of the Territory, and minors and others under any legal 
disability to ·sue at the time when the right of action or of 
entry first a ccrues may commence their action or make their 
entry at any time within five years after the removal of 
the disability, or after their return....to-tbe Territory. 

-~~; ·:~ .-"~·•:.·-. '.J',-~--·;:--,-----~· -_,-.:. • 

- ; '-

, e 
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"Jee, 233, continued. 

XJMI.ENT: 

MR:, pp. 216-217: 

"Of particular importance under subsection (c) is the provision of sec. 175 that the court may provide for inspection of 
the balance of assets on hand. This device is more important in guardianship estates than in decedents' estates since the 
former normally continue over a longer period, See in this connection the provision of the Uniform Veterans' Guardianship Act 
(sec. 247 of this Code) which requires inspection at each accounting, 

"· .. In the above section the position is ta.ken that while notice to other interested persons is required in the case 
of annual accountings so as to bind them, the approval is not binding on the ~ard until he becomes sui juris. , .. Indeed, 
not even the settlement of the final account is binding on the ward until two years after the guardian I s discharge." 

-293-



M)JJEL PROBATE COLE 

Sec, 234, Term1neytlon of guarrlign~hip. 
(a) Tennination without court order. A guardianship 

is terminated 
(1) If the guardianship was solely because of 

ward's minority, by the ward 
majority; 

,---.-• ............ atta~g
-•- . 

J:wL -" 

(2) If the guardianship of the person was 
solely because of the ward's minority, by 
the marriage of the ward; 

(3) By an adjudicatipn of competency of .the :"'Wardf .• ,._ • • ., - --'.· - -, _· _· -_r,,._,. 

(4) By the dea:th of. the ,mrd. 
(b} Terroioe:tion on court order. A guardianship may, 

be terminated by court order after such IIO.tice .as the '' 
court·•.may require • • . • • · •••. ~ • ·) 

• ·. • ~1). If·the guarcl4n~p -ie of' the<estate and· ·• 
•• the· estate' is exhausted; 
(2) If the guardianship is no loneer necessary 

for any other reason. 
(c) Effect of termination, When a guardianship 

terminates otherwise than by the death of the ward, the 
powers of the guardian cease, except that a guardian of 
the estate may make disbursements for claims that are or 
may be allowed by the court, for liabilities already 
properly incurred for the estate or for the ward, and for 
expenses of administration. When a guardianship terminates 
by death of the ward, the guardian of the estate may 
proceed under section 235 hereof but the rights of all 
creditors against the ward 1s estate shall be determined by 
the law of decedents' estates. 

REVISED LA.W3 OF HAWAII 

Sec. 338-3. Powers and duties. Every guardian Gr a 
minoi;:7 ••. shall continue in office until the minor arrives 
at the age of twenty years, or until the guardian is dis-­
charged according to law; . 

HAWilI REPORTS 
.. 

Minor, marriage, operates as a discharge· of her 
guardian, 13 Haw. 575; but disability of minority continues 
until she attains age of 18 years (now 20), 20 Haw. 596. 

REVISED LA.v/::i OF llAWAII 

Sec. 330-35. By marriage of female ward; termination, 
re insane or spendthrift ward. The marriage of any female 
who is under guardianship as a minor, shall operate as a 
legal discharge to her guardian so far as the guardianship 
of the person of the minor is concerned. The guardian of 
any insane person, or spendthrift, may be discharged by 
any judge, when it appears to him, on the application of 
the ward, or otherwise, that the guardianship is no longer 
necessary. 

Tul.\.ll\.II &PORTS 

Spendthrift. Harriage of female wrd under guardian­
ship as spendthrift does not of itself terminate such 
guardianship, guardian may be discharged when no longer 
necessary, 12 Haw. 22. Necessity for guardianship is 
presumed to continue until contrary is shown, 14 Haw. 413. 

-294- -continued-
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Sec. 234, continued. REVISED LA.WS OF HAWAII 

Sec. 338-34. Resignation, removal and death. Where 
any guardian app:,inted either by a testator or by any of 
the judges hereinbefore mentioned, becomes insane or 
otherwise incapable bf discharging his trust, or unsuitable 
therefor, 'or where it appears to ally of such judges that it 
would be for the best interests of the minor to remove the 
guardian of its person, any of the judges, after notice to 
such guardian and to all others interested, may remove him, 
and every guardian may up:,n his request be allowed to 
resign his trust, when it appears to the judge proper to 
allow the same. Up:,n every such resignation or removal, 
and also Uion the death of the guardian, the judge may 
appoint another in his stead. 

COMM!i:NT: 
One difference between MPC, sec. 234, and its Hawaii counterparts is that the marriage of a male minor also terminates the 

guardianship of his person under the MPG. (See MPC, sec. 200, supra.) 

See MPG, secs. 216 and 217, on Cods provisions dealing with removal of guardians for cause and their resignation, 

respectively. 
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Sec. 23 5. Administration of deceased ward I s estate. 
UJ?qn tho dei:.th of a ward intestate _the guardi!311 of his 
estate·ha~·power urider'the letters issued to~- ~nd sub­
ject to. the direction of the court to adminiiiter,;~he 
estate as the estate of the deceased ward,uithouf, fµrther 
letters 1,U1less within thirty days after d~ath of tlie ward 
a' P,'i'tition is filed for letters of administration, qr for 
letters testamentary and the petition is granteq."1::Uotice 
to creditors a,nd other persons interested in th~ estate 
shall be published and may be combined with the notice of 
the_ ~111rdian I s final account. This notice shall b13 pub­
lished in accordance with section l4(b)(2) hereof, and 
all claims which are not filed within sixty days after 
first publicEtion shall be barred against __the_ est!:,t,e, 

'L

. 
Upon the hearing, the account may be allowed and the 
balance distributed to the persons entitled thereto; • 
after the payment of such claims as may h!'. '.3llo"led. 
Liability on the guardian's bond shall continue and 
shall apply to the complete administration of the estate 
of the deceased ward. If letters of administration or 
letters testamentary are granted upon petition fi;Led 
within thirty days after the death of the ward, the 
administrator or executor shall supersede the guardian 
in the administration of the estate and the provisions 
of Part III of this Code shall apply to all proceedings 
in the administration, including the publication of 
notice to creditors and other interested perons and the 
barring of creditors' claims. 

CCMMENT: 
From .MFC, pp. 218-19: 

" • Upon death of a ward the rights of !tls creditors are determined according to the law of decedents• estates. See the 
last sentence of sec, 234(c) hereof. The shortening of the nonclaim period under sec, 235 is justified inasmuch as the guardian's 
personal liability remains for obligations incurred by him, and in normal cases other debts of the ward would probably have been 
already satisfied. It should not be necessary under this section that there be a separate hearing or notice of hearin[; on the 
final account of the guardian as to the post-mortem affairs of the ward, This section contemplates that ordinarily all matters 
will be closed upon a single hearing, winding up both the guardianship and also the estate of the deceased ward as a decedent's 
estate. As to the application of the provisions of Part III in proceedings under sec, 235, see sec. 198 and second paragraph of 
comment thereto." _ .--296-



MaJEL PROBATE CCDE 

i 
, Sec. 2Jfr; • Discharge of guardian ... When a guardian of 

the estate shall file with the court proper receipts or other 
eviden·ce satisfactory to the court, showing that he has 

, delivered to the persons entitled thereto all· the "property 
for which he is accountable as guardian, the 'court shall enter 
an order of discharge. The discharge so obfained' shall 

i operate as a release from the duties of his office which'have 
} not theretofore terminated, and shall operate as a bar to any 

suit against the guardian and his sureties unless such suit 
be commenced within two years from the date of the discharge. 

' 

I 

Rl!."'"'VISED Lil.HS OF HAHAII 

Sec. 338-4. Bond from guardians of ward's estate. 
Every such &Uardian shall give a bond ... With condi­
tions as follows: 

(d) At the expiration of his trust, to settle hi~ 
accounts with the judge, or with the ward, or his legal 
representatives, and to pay over and deliver all the· 
estate and effects remaining in his hands, or due from 
him on such settlement, to the persons who are laufully
entitled thereto. 

I COMMENT: 
From MPG, p. 219: 

11 
This section is designed to correspond to sec. 193 on discharge of personal representative. 

11
As in case of personal representatives the discharge of the fiduciary terminates his powers and duties as to future 

acts. It does not, however, relieve him or his sureties from liability for past acts." 

~ 

-297- -

I 



MCDEL PROBATE CCDE 

Sec • 237. Dispensing with guardianship. 
(a) Estate of minor of a value not exceeding five 

hundred dollars. When the whole estate of a minor does 
not exceed the value of $500, the court may, in its discre­
tion, without the appointment of a guardian or the giving 
of bond, authorize: 

(1) The deposit thereof in a depository 
authorized to receive fiduciary funds, 
payable to the guardian of the estate when 
appointed or to the minor upon his attain­
ing the age of majority; or, 

(2) If the assets do not consist of money, the 
delivery thereof to a suitable person 
designated by the court, deliverable to the 
guardian of the estate '7hen appointed or to 
the minor upon his attaining the age of 
majority; or, 

(3) The payment or delivery thereof to the 
parent of the minor, or to the person having 
the care or custody of the minor or to the 
minor himself. 

The person receiving such money or other assets shall hold 
and dispose of the same in such manner as the court shall 
direct. 

(b) Estate of adult incompetent of a value not exceed­
ing five hundred dollars. When the whole estate of a person 
over tb.e age of twenty-one uho has been adjudicated incompe­
tent does not exceed the value of $500, the court may, in 
its discretion, without the appointment of a guardian or the 
giving of bond, authorize the deposit thereof in a depository 
authorized to receive fiduciary funds in the name of a suit­
able person designated by the court, or if the assets do not 
consist of money, authorize the delivery thereof to a suit­
able person designated by the court. The person receiving 
such money or other assets shall hold and dispose of the 
same in such manner as the court shall direct. 

(c) Deposit of funds subject to order of court. If 
the estate of an inccmpetent consists in money in an amount 

REVISED LAWS OF HAWAII 

Sec. 338-5. Small estates;- clerk of court to act 
when. Whenever so requested by a parent, relative or 
next friend of a minor or insane person whose estate is 
of a value of less than $1,500, the court may appoint the 
clerk of the court of that circuit aa guardian of such 
minor or insane person, who shall serve in such capacity, 
with the full powers of and under like obligations as 
other guardians appointed under this chapter, except 
that he shall not be required to give any bond; nor 
shall he be entitled td any commission or compensation 
except for expenses necessarily and actually incurred, 
nor shall he or the minor or insane person or the 
estate of such minor or insane person be liable for 
any court costs arising out of such guardianship, ex­
cept the actual cost of any advertising found necessary; 
provided, further, that the right of such clerk to act 
as such guardian shall not be affected by reason of any 
increase of the estate to an amount in excess of 
$1,500 as the result_of any accumulations of income 
accruing from the original principal of the estate or 
by the increase in value of the principal; provided, 
further, that if the estate reaches in value the sum 
of $3,000 a guardian shall then be appointed under the 
preceding sections of this chapter. 

-continued- -298-



Sec. 237, !.iPC, continued. 

greater than $50~, and it is for the best interests of the 
incompetent that no guardian of the estate be appointed, 
and that such estate be deposited in a depository 
authorized to receive fiduciary funds, the court may, on 
reasonable notice to all persons who would be entitled to 
receive notice of a hearing on a petition to appoint a 
guardian, so order. The person recei.ving such money shall 
hold and dispose of the same in such manner as the court 
shall direct. 

• COJ;ihlENT: 
From MFG, p. 220: 

11 • If an incompetent's claim is pending in a court of ordinary trial jurisdiction, the legislation described in the 
comment to sea. 229 provides another means of dispensing with guardianship." 
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PART IV. GUARDIANSHIP-B. UNilURM VETERANS' GUARDIANSHIP ACT 

M::idel Probate Gode Secs. 238 through 254 covers Uniform 
Veterans I Guardianship Act which has been enacted in Hawaii. 
(See Revised laws of Hawaii 1955, Sec. 339--1 through 339--17.) 

-300.. 
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Seo. 255. Commitment to Veterans Administration or 
other a enc of United States Government. 

a Whenever, in any proceeding under the laws of this 
state for the commitment of a person alleged to be of un­
sound mind or otherwise in need of confinement in a hospital 
or other institution for his proper care, it is determined 
after such adjudication of the status of such person as may 
be required by law that commitment to a hospital for mental 
disease or other institution is necessary for safekeeping 
or treatment and it appears that such person is eligible for 
care or treatment by the Veterans Administration or other 
agency of the United States Government, the court, upon re­
ceipt of a certificate from the Veterans Administration or 
such other agency showing that facilities are available and 

, that such person is eligible for care or treatment therein, 
•• may commit such person to said Veterans Administration or 

other agency. The person whose commitment is sought shall 
be personally served with notice of the pending commitment 
proceeding in the manner as provided by the law of this 
state; and nothing in this Act shall affect his right to 
appear and be heard in the proceedings. Upon commitment, 
such person, when admitted to any facility operated by any 
such agency within or without this state shall be subject 
to the rules and regulations of the Veterans Administration 
or other agency. The Chief Officer of any facility of the 
Veterans Administration or institution operated by any 
other agency of the United States to which the person is so 
committed shall with respect to such person be vested with 
the same powers as superintendents of state hospitals for 
mental diseases within this state with,respect to retention 
of custody, transfer, parole or discharge. Jurisdiction is 
retained in the committing or other appropriate court of 
this state at any time to inquire into the mental condition 
of the person so committed, and to determine the necessity 
for continuance of his restraint, and all commitments pur­
suant to this Act are so conditioned. 

-continued- -301-



Sec. 255, MFC, continued. 

(b) The judgment or order of commitment by a court of 
competent jurisdiction of another state or of the District 
of Columbia, committing a person to the Veterans Administra­
tion, or other agency of the United States Government for 
care or treatment shall have the same force and effect as to 
the committed person while in this state as in the jurisdic­
tion in which is situated the court entering the judgment or 
making the order; (and the courts of the committing state, or 
of the District of Columbia, shall be deemed to have retained 
jurisdiction of the person so committed for the purpose of 
inquiring into the mental condition of such person, and of 
determining the necessity for continuance of his restraint; 
as is provided in subsection (a) of this section with respect 
to persons committed by the courts of this state. Consent is 
hereby given to the application of the law of the committing 
state or District in respect to the authority of the chief 
officer of any facility of the Veterans Administration, or of 
any institution operated in this state by any other agency of 
the United States to retain custody, or transfer, parole or 
discharge the committed person.) 

(c) Upon receipt of a certificate of the Veterans .Admin­
istration or such other agency of the United States that fa­
cilities are available for the care or treatment of any person 
heretofore committed to any hospital for the insane or other 
institution for the care or treatment of persons similarly af­
flicted and that such person is eligible for care or treatment, 
the superintendent of the institution may cause the transfer 
of such person to the Veterans Administration or other agency

'of the United States for care or treatment. Upon effecting 
any such transfer, the committing court or proper officer 
thereof shall be notified thereof by the transferring agency.
No person shall be transferred to the Veterans .Administration 
or other agency of the United States if he be confined pursu-
ant to conviction of any felony or misdemeanor or if he has 
been acquitted of the charge solely on the ground of insanity, 
unless prior to transfer the court or other authority original­
ly committing such person shall enter an order for such transfer 
al'ter appropriate motion and hearing. 

Any person transferred as provided in this section shall be 
deemed to be committed to the Veterans Admini~tration or other 
agency of the United States pursuant to the original commitment. -302-



MCDEL PROBATE CCDE 
PART V. ANCILIJillY ADMINISTR..:,TION 

UNIF0R!l PO.TERS OF FOREIGN REPRESENTATIVES ACT 

Sec. 256. Definitions. As used in (this Act:) 
sections 2 c to 260: 

a) "Representative" means an executor, administrator, 
testamentary trustee, 5uardian or other fiduciary 
of the estate of a decedent or a ward, duly 
appointed by a court and qualified. It includes 
any corporation so apoointed, regardless of 
whether the corporation is eligible to act under 
tte law of this state. This Act does not change 
the powers or duties of a testamentary trustee 
under the non-statutory law oJ: under the terms of 
a trust. 

(b) 11Foreign representative" means any representGtive 
who has been appointed by the court of another 
jurisdiction in which the decedent vms domiciled 
at the time of his death, or in dlich the 1°ard is 
dcmiciled, and nho has not been appointed by a 
ccurt of this state. 

(c) "Local representative" means any representative 
ai:,pointed as ancillary representative by a court 
of this state who has not been appointed by the 
domiciliary court. 

(d) 11 local and foreign representative" means any 
representative appointed by both the domiciliary 
court and by a court of this state. 

I Sec. 257. Powers of foreign representatives in general. 
IIDien there is no administration or application therefor 
!pending in this state, a foreign representative may exercise 
lall PO!I.ers which would exist in favor of a local represents­
ltive, and may maintain actions and proceedings in this state 
!subject to the conditions imposed upon non-resident suitors 
' i€(enerally.
!
I 
l 
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Sec:,. 256-260, !\PC, continued. 

Sec. 258. Proof of authority in court proceedings; 
bond. Upon commencing any acticn or proceeding in any 
cmrrt of this state, the foreign representative shall 
file uith the court authenticated copies of his appoint­
ment, and of his official bond if be has civen a bond. 
If the court believes that the security furnished by bim 
in the domiciliary administration is insufficient to 
cover the proceeds of the action or proceeding, it may 
at any time order the action or proceeding stayed until 
sufficient security is furnished in the domiciliary 
administration. 

Sec. 259. Proceedings to bar creditors' claims. 
U,12on application by a foreign representative to the 
LProbat!!'7 court of the county in which property of the 
decedent or of the ward is located, the court shall cause 
notice of tl1e appointment of the foreig,n representative 
to be published once in each of fthre~ consecutive v,ecks 
in some ner;spaper of general circulation in the county. 
The claims of all creditors of the decedent or of the 
ward, unless filed with the court within .,( J after 
date of the first publication are barred as a lien upon 
all property of the decedent or of the nard in this 
state, to the extent that claims are barred by a local 
administration. If before the expiration of such period 
any claims have been filed and rer,,ain unpaid after reason­
able notice thereof to the foreign representative, 
ancillary administration may be had. 

Sec. 26o. Effect of local proceedings. The powers 
granted by this Act shall be exercised only uhen there is no 
administration or application therefor penrlin& in this st te, 
except to the extent that the court granting local letters may 
order otherv.ise, but no person who, before receiving actual 
notice of local administration or application therefor) has 
ohangec. his position by relying on the pooers [;Tented oy this 
Act shall be prejudiced by reason of the application for, or 
grant of, local administration. The local representative or the 
local and foreign representative shall be subject to all burdens 
uhich have accrued by virtue of the exercise of the powers, or 
othemise, under this Act and may be substituted for the foreign
representative in any action or proceeding in this state. 



SUBJECT MATTER rn REVISED LA.WS OF HAWAII 1955 NOT COVERED BY THE l,DDEL PROBATE CODE 

REVISED LAWS OF HAWAII 

PROBATE: JURISDICTION AND PROCEDURE 

Sec. 317-7. Wills of oersons dying while in war 
service. No document offered for probate as a will or codi­
cil shall be denied probate for lack of proof of the signa­
tures of the attesting witnesses, if the signature of the 
testator is proved and it appears by affidavit or otherwise 
to the satisfaction of the judge presiding in probate that 
the testator died while engaged in war service and that all 
persons who signed as attesting witnesses are engaged in 
war service. 

A person si1all be deemed to be engaged in war service 
in any of the following cases: 

(a) If he is a member of the armed forces of the 
United States or of any of its allies; 

(b) If he is in service on any ship of United States 
registry; 

(c) If he is engaged outside of the Territory and of 
the continental limits of the United States, in any work in 
connection with a governmental agency of the United States 
or in connection with the American Red Cross Society or any 
other body with similar objectives; 

(d) If he is interned or otherwise held in custody by 
any nation with which the United States is at war. 



L 

,, . 

I\·• 

REVISED Lll.WS OF HaWAII 

PERSONAL ESTATES OF HANSEN'S DISEASE SUFFEREBS 

Sec. 317-41. Claim~ presented in sixty days, All such 
claims not presented or filed with the board within sixty 
days after the date of publication or posting of notice 
shall be forever barred; provided, the board may, in its 
discretion, waive the requirement of presenting or filing 
claim as to any person whom it has determined upon investi­
gation to be an heir of decedent. 

' 
Sec. 317-42. Claims oaid oro rat~. If the claims 

against such deceased persons exceed in amount such moneys, 
the board shall convert such other personal property into 
cash or so much thereof as may be necessary, and pay such 
claims; or if there still are insufficient funds for such 
purposes, then the board shall divide the same pro rata 
among the creditors of the deceased person. 

Any money or other personal property remaining, if any, 
shall be distributed by the board to the aforesaid heirs of 
decedent who have filed claims therefor or whose failure to 
so file claims has been waived as hereinabove provided, in 
such proportions as are proviaed by the laws relating to 
the distribution of estates of intestates, and the board may 
convert such other personal prooerty into cash, or so much 
thereof as may be necessary to effect such distribution, 

When any such heir is a minor or is under other legal 
disability, and no guardian or special guardian of his 
estate has been appointed, and the value of the money and 
other personal property to be distributed to him does not 
exceed the sum of t,250, the board may pay or turn over such 
money or other personal property to his natural guardian, 
or to some suitable person with whom he resides, for his 
use and benefit, and be thereby relieved, acquitted and dis­
charged from any and further liability therefor. 

Sec. 317-43, Balance deposited in treasury, The bal­
ance of any such personal property or moneys, remaining 

-continued--306-



Sec, 317-43, RLH, continued. 

after the payment of all claims made within the time hereby 
limited and all claims where filing has been waived as here­
inabove provided, shall become a government realization, 
and the board shall convert such personal property, if any, 
into cash and deposit the whole in the treasury of the 
Territory. 

Sec, 317-44, Estates of personalty under five hundred 
dollars, Notwithstanding the foregoing provisions of this 
part, upon the death of any person who is a patient of any 
Hansen I s disease hospital, lea,ring only personal property 
located in its entirety within the institution in which the 
patient was hospitalized, the value of which does not exceed 
~500 in amount, the director, division of Hansen's disease, 
in the absence of any other executor or administrator, shall 
collect or otherwise reduce to possession all such personal 
property, and, if necessary, reduce the same to cash, shall 
give notice to creditors ,1ithin the county of residence of 
the deceased oatient by posting at the entrance to the dis­
trict court of such county, a notification to present their 
claims within fifteen days of the iving of the notice,
shall pay such claims as are established 

00 

to his satisfaction 
or, if the assets are insufficient, prorate the amount among 
the creditors, and if, after the expiration of such period 
and the distribution of assets to creditors who have filed 
established claims, there is personal property remaining, 
the director shall deliver such property to such person or 
persons as have been designated to him in writing by the 
decedent, or, in the event no such person or persons have 
been designated, shall distribute the same to the heirs in 
accordance with the statutes of descent of the Territory, 
and, if no heirs appear, the director shall convert all 
such personal property into cash and forthwith deposit the 
same in the territorial treasury. 

The director shall report monthly to the president of 
the board of health all of his activities hereunder and shall 
include in such report the names of any persons who, during 
the month covered by the report, have filed with him the 
written designation provided hereunder, without disclosing in 
the report the persons named as beneficiaries. -307-



REVISED IAWS OF HA.,.AII 

GUARDIANS AND WARDS 

Sec, 338-15, Lis pendens; spendthrift's contracts, 
when void. After the order of notice has been issued, the 
complainants may cause a copy of the complaint, with the 
order of notice, to be filed in the bureau of conveyances, 
If a guardian is appointed upon such application, all con­
tracts, excepting for necessaries, and all gifts, sales or 
transfers of real or per~onal property, made by the spend­
thrift after the filing of the complaint in the bureau of 
conveyances, and before the termination of the guardian­
ship, shall be null and void. 
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REVISED IAWS OF HA.l'IAII 

GUAfID !ANS AMJ WAilDS 

Sec, 338-21, Conservator for absentee, when. Whenever 
a person, serving in or with the armed forces of the United 
States, or serving as a merchant seaman, or outside the lim­
its of the continental United States and the Territory by 
permission, assignment or direction of any department or of­
ficial of the United States in connection with any activity 
pertaining to or connected uith the prosecution of any war 
in which the United States is then engaged, has been reported 
or listed as missing, or missing in action, or interned in a 
neutral country, or beleaguered, besieged or captured by an 
enemy (which person is hereinafter referred to as an 
absentee), has an interest in any form of property in this 
Territory or is a legal resident of this Territory and has 
not pr-ovided an adequate power of attorney authorizing 
another to act in his behalf in regard to such property or 
interest, then the circuit judge at chambers of the circuit 
of such absentee's legal domicile or of the circuit where 
such property is situated, upon sworn petition alleging the 
foregoing facts and showing the necessity for providing care 
of the property of such absentee made by any person who 
uould he.vs an interest in the property cf the absentee were 
such absentee deceased, after publication of notice of such 
petition in th9 m=er required by section 317-12, and upon 
good cause b3ing shown, ~ay, after finding the facts to bs 
&s aforesaid, appoint a conservator to tats cha.rge of the 
Dbsento2 1s estate, under the supervision of and subject to 
the further orders of the judge. 

Sec. 333-22. Qualifioation. pcr.;3:,,s 0f cc,:,s2r,e.t.0:r:. 

The circuit judge at ch&mbers :,:-iall ho:n, full c'.isc:::-etion::.r·y 
authority to appoint any suitable rsrscn ~s such cor,sGrvator 
rmd □ay require such conservator to post :en o.doquatn r,ur3ty 
bond and to make such reports as the judge rray doe□ neces­
sary. The co;1servator shall have the sa@a po,v:,ro and duties 
as a guar.iian appointed under ths provisic:is of th:cs ch::.p~8:.­
and shall be considerc:d as an officer or 61:'0 of tl~c court. 

-continued-



RLH, continued, 

Sec. 338-23, Termination, At any time upon sworn pe­
tition of the person adjudged an absentee, or of an attorney­
in-fact acting under an adequate power of attorney granted 
by the absentee, the circuit judge at chambers shall, upon 
proof being made of the existence of such person and that he 
is no longer an absentee, or of the existence of such power 
of attorney, direct the termination of the conservatorship 
and the transfer of all property held thereunder to the ab­
sentee or to the designated' attorney-in-fact. Likewise, if, 
at any time subsequent to the appointment of a conservator, 
it appears that the absentee has died and an executor or ad­
ministrator has been appointed for his estate, the circuit 
judge at chambers shall direct the termination of the con­
servatorship and the transfer of all property of the de­
ceased absentee held thereunder to such executor or admin­
istrator, 
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