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FORWARD

The attached comparlaon of the sections of the Model PTobate Code and the Hawaii statutes and case decisions was prepared
in response to the request of the PDlicy and Judiciary Committees of the Hawaii House of Representatives to determine the
extent to which Hawaiian probate law is uncodified and to ascertain the substantive and procedural differences between the two

collections of law.

The Model Probate Code is the joint effort of the Probate Law Division of the Section of Real Property, Probate and Trust
Law of the American Bar Association and the research staff of the University of Michigan Law School. It is the product of
exhaustive research and deliberation directed by leading jurists--R. G. Patton, Lewis Simes, Thomas Atkinson among others--and
was drafted with a view to providing a model to be fitted into the probate law of any given state and adapted to it. The
Model Probate Code was not intended by its drafters to be a uniform act or a pattern for reglmentation. The code committee

stated thereto in its report: s

r"Thls is a model code, not a uniform act. Its objective is not the attainment of uniformity among the several
states, but the improvement of probate procedure wherever revision of probate legislation is sought. Primarily, it
is intended as a reservoir of ideas, and of acceptable legislative formulations of those ideas, from which legisla-
tive committees may draw the framework of new probate codes. Just as a good form book for wills loses none of its
-value because the draftsman of a will adapts the form to his particular problems, likewise it is baelieved that this
Code will prove no less wvaluable though it may be thought advisable to adapt its provisions to the judicial organi-
zation and legal system of the particular state.'!

The depth of the code comnittee's study in praparlng the code is best described in their words as follows.

_ "In presenting this Code as the product of five years of preparation and unremitting toll it is believed that
the viewpoint of no important social group has been overlooked and that the content of every important probate
statute now on the books has been considered, It would be too-much to say that the Code is free from all imperfec-
tion. + Yet in presenting it to the Section in its fipnal form, it is the belief of your Committee that either as a
code complete in itself, or as a fundamental probate law on vhich to build a larger legislative superstructure, it
can be recommended without quallficatlon tc the legislative authorities of any jurisdiction in which probate

reform is sought.®

eyis Simes, Model Probate Code, University of Michigan Press, 1946, p. 10.
2ibid., p. 8. S




"Though a criticael, comparative study was made of existing probate statutes, the task was not limited to a2 selection of
the best type found in the statute books. If no satisfactory legislation ecould be found as to a problem the Code procesds
upon original lines. Extensive litigation on a question was taken as some indication that the rules of law should be clari-
fied, If the subject matter was of a sort which could-be satisfactorily dealt with by statute, legislation was attempted
even though none existed before. But not infrequently the problem was of a -sort which could only be solved by Judlclal
pronouncement and not by statutory rules."3

The Pbdel Probate Code would, if adopted in whole or in part, do three things for Hawaiisn probate law--it, would codlfy and
it would make substantive and procedural changes.

Firstly the code, ag its name suggests, pulls together and places in one chapter the rules of law relatlng to all matters
of which probate courts have jurisdiction and declares by statute what that law is. A good portion of Hawaiian probate law is
ruled by section 1-1, Revised lows of Hawaii 1955, which states:

"The common law of England as ascertained by English and American decisions is declared to be the common law of the
Territory of Hawail in all cases except as otherwise expressly provided by the Constitution or laws of the United States,
or by the laws of the Terrltory, or fixed by Hawaiian judicial precedent or established by Hawaiian usage; . . .

It is not always easy to determine what the above-described common law of England is, in given situations,

In the process of codification, where decisions conflict as to.what the English common law is, the code committee has picked
that view which ir their opinion will be of greater service whether it be, among other ends, to determine an intestate's probable
intent or to promote inexpengive yet creditable administration. To illustrate, there is much confusion as to whether the powers
and duties of co-representatives are joint, several, joint and several, or joint or several. The committee decided that as to
ministerial duties, one may act for all; but that as to 1mportant and dlscretlonary matters, joint action is necessary. (See
page 135, 1nfra.)

In the area of procedural changes, the Model Probate Code would modify Hawaii's common law based probate procedure in the
gsame fashion as the Hawail Rules of Civil and Criminal Procedure have simplified Hawaii's prior cumbersome and technical criminal
and civil procedure. One such simplification is the code's combining the notice initiating administration with notice to
creditors. ' ' - -

The code would further streamline procedure by expanding the probate court's jurisdiction to entertain cases. currently. tried
in Hawaii's courts of general jurisdiction. In the administration of a decedent's estate in Hawaii, probate proceedings must be
initiated in the probate court; that court's decisions on fact issues dealing with the validity of a will or.with the descent of

3ibid., p. 11
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property may be retried before a jury in a trial court of general jurisdiction; creditors' claims if contested must be litigated
in separate proceedings again in the trial court of general jurisdiction with a separate suit for each contested claim; and
title questions must also be adjudicated in proceedings in the trial court of general jurisdiction. Should all the above-listed
steps be involved in administering a decedent's estate, four or more separate proceedings must be initiated and concluded The
Model Probate Code would permit all of the above to be heard by the probate court in one proceeding.

As to substantive law, the Model Probate Code presents a number of significant changes. One such change is the abolishment
of dower and curtesy and the inclusion of surviving spouses within the intestate succession scheme. This change is a part of a
chain of other changes presented by the code and a discussion of the latter best explains the code committee's reasons for
abolishing dower and curtesy. The code treats personslty and realty alike--neither has priority over the other in meeting the
expenses of administration and debts of decedents; title to both rests in heirs or legatees and only possession lies in personal
representatives; sale of both is subject to control by the probate court. Thus the code treats realty and personalty as the
Hawaii statute treats personalty alone. To elaborate, section 3193-1, Reviged Laws of Hawaii 1955, entitles widows "by way of
dower, to an absolute property in the one-third part of all his remaining property Jor personalty/ owned by him at the date of
his death after the payment of all his just debts"; so does the Model Probate Code subject land to debts of a decedent, limit
taking to realty held at his death, and give surviving spouses absolutely all of decedent's interests in realty and not only
life estates therein.

4 second substantive change is the requirement of court review and allowance before claims against the estate are paid.
This is part of the code's pattern of close supervision by the court of the entire probate proceedings. OCurrently in Hawaii
perscnal representatives themselves review claims for payment and resort to the court only when land must be sold to pay claims
of the estate. However, it should be noted that in Hawaii the personal representative's office is subject to audit by court
appointed masters at the close of administration. Under the code use of masters would be lessened but the burden of probate
judges would be increased.

4 pumber of substantive provisions of the code are dependent upon correlative changes in non-probate areas of the law.
For example, the law of creditors' rights which exempts properties, such as the home, up to a certain value and designated
personalties is a non-probate subject. The code would adopt these local exemptions and free them from probate administration,
however, the code does not attempt to recommend changes in these non-probate areas of the law and no study therein is attempted
by the code committee. Hawaii's exemption statute does not free the home from creditors' claims but does free certain desig-
nated personslties. Instead in Hawaii a decedent's dependents are entitled to possession of the home so long as the personal

representative permits.

Among other code substantive changes are: (1) making the determination of the amounts of fees for personal representatives
and their attorneys discretionary with the probate judge in contrast to Hawaii's statutory scale, which is based on the dollar

value of gross estates, and (2) dispensing with administration and summary administration provisions, which in effect would
negate the need for Hawaii's emall estate administration provisions.

wijje



Whether to adopt the myriad details presented by the Model Probate Code is a legisiative decision and as stated by the code
committee in an earlier quote, the code was prepared to be used at state legislatures' pleasure.

References to MPC in the comparative data to follow refer to Lewis Simes, Model Probate Code, University of Michigan
Press, 1946.
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See,. l. Short title. This Act akall be kmown and may

MDEL IF'ROBATE CODE

PART 1.

GENERAL FROVISTONS

be cited as the Frobate Cods.




MIDEL PROBATE CODE

Sec. 2. How Code to take sffect.

(a) Effective date. This Code shell teke effect and
be in force on and after January 1, 19~—~. The procedure
herein prescribed shall govern all proceedings in probate
brought after the effective date of the act and also ell
further procedure in proceedings in probate then pending,
except to the extent that in the opinion of the court their
application in particular proceedings or parts thereof would
not be feasible or would work injustice, in which event the
former procedure shall apply.

(bg Rights not affected. No act dene in any proceeding
commenced before this Code tekes effect and no accrued right
shall be impaired by its provisions. When a right is acquir-
ed, extinguished or barred upon the expiration of a prescribed
period of time which has commenced to run by the provision of
any statute in force before this Cods tekes effect, such
provision shall remain in force and be deemed a part of this
Code with respect to such right.

(c) Severability. If any provision of this Gode or the
application thereof to any person or circumstances is held
invalid, such invalidity shall not affect other provisions
or applicetions of the Code which can be given effsect with-
out the invalid provision or application, and to this end
the provisions of this act are declared to be severable.

GOUMENT
This section could be placed at the very end of the code.



MODEL PROBATE CODE

Sec. 3. Definitions and use of terms. When used in

this Code, unless otherwise apparent from the context:

(a) YChild" includes an adopted child but does not
include a grandchild or other more remote
descendants, nor, except as provided in
section 26, an illegitimate child.

(b) "Claims" include liabilities of the decedent
which survive, whether arising in contract or
in tort or otherwise, funeral expenses, the
expense of a tombstone, expenses of administra-
tion and all estate and inheritance taxes.

(¢) "Devise," when used as a noun, means a testamentary
disposition of real or personal property or both.
(d) "Devise," when used as a verb, means to dispose of

regl or personal property or both by will.

(e} "Devisee" includes legatee.

(f) '"Distributee" denotes those persons who are
entitled to the real and personal property of a

decedent under his will or under the statutes of

intestate succession.

(g) "Estate" denotes the real and personal property
of the decedent or ward, as from time to time
changed in form by sale, reinvestment or other-

wise, and augmented by any accretions and additions
thereto and substitutions therefor and diminished

by any decreases and distributions therefrom.
(h) "Exempt property" refers to that property of a

decedent 's estate which is described in section 43

herecf.

-continued-

HAWATI REPORTS

No comparable statute, but "children" as used in
wills, deeds, etc., limited to immediate offspring,
23 Haw. 213; 27 Haw. 472, includes legally adopted
children, 24 Haw. 396, 399, but see 24 Haw. 643.

Does not include grandchildren, 29 Haw. 278.



Sec. 3, MPC, continued.

(1)

(1)

(k)

(1)

(m)

"Fiduciary® ineludes personal representative,
guardian and testamentary trustee.

UHeirs® denctes those persons, including the
surviving spouse, who are entitled under the
statutes of intestate succession to the real
and personal property of a decedent an hia
death intestate.

"Interested persons™ means heirs, devisees,
spouses, creditors or any others having a
property right in or claim egainst the estate
of a decedent being administered. This mean-
Ing mey vary at different stages snd different
parts of a proceeding and must be determined
according to the particular purpose and matter
involved.

MIssue" of a person, when used to refer to
persons who take by intestate succession, in-
cludes all lewful lineal descendants except
those who are the lineal descendants of living
lineal descendants of the intestate.

"Iease" includes an oll and gas lease or other
mineral lease.

~continued-

REVISED ILA0S OF HAWAIT

UNIFORM FIDUCIARIES ACT

Sec. 189~1. Definition of terms. . . .

PFiduciary® includes a trustee under any trust, express=-
ed, implied, resulting or constructive, executor, administra-
tor, guardian, conservator, curator, receiver, trustee in
bankruptcy, assignee for the benefit of ecreditors, partner,
agent, officer of & corporation, public or private, public
officer, or any other persaon acting in a fiduciary capacity
for any person, trust or estate.

‘ HAWATT_ REPCRTS . _
Remainder to "heirs" means statutory heirs, which would
include his widow where remainderman lef't no children; 1f

he left children widow is not an "heir", 8 Haw. 392, 463;
10 I'Iaw- 687, 695.

REVISED LAWS OF HAWAII

DESCENT OF PROPERTY

Sec. 318-1. Issue includes whom. The word "issue,"
as used in this chapter, includes all the lawful lineal
descendants of the ancestor.

HAWAII REPORTS

Includes adopted child, 26 Haw. 439.

Does not include illegitimate child, 20 Haw. 722.

"Issue by me begotten" does not include grandchildren,
29 Haw. 278.



Sec, 3, MFC, continued

(=)
(o)
(p)
(o)
{r)

()
(v)
{w)

(=)

(v)
(=)

t1lsgacy" means & testamentary disposition of -
personal: property.

"Iegatee" means a person entitled to personal
property under a will.

"Iatters" includes letters testamentary, letters
of administration and letters of guardianship.
"Mortgage" includes deed of trust, vendor's

lien and chattel mortgage.

NNet estate" refers to the reel and persanal
property of a decedent exclusive of homestead
righta, exempt property, the family allowance
and enfarceable claims againat the estate.
"Person” includes natural persons and corporations.
"Personal property" includes interests in goods,
money, choses in action, evidences of debt and
chattels real.

"Personal representative™ includes executor, ad-
ministrator, and special administrator.
"Property" includes both real and personal
property.

"Real property" includes estates and interests in
lend, corporeal or incorporeal, legal or equi-
table, other than chattels real.

P"Ri11" inclndes cedieil; 1t also incliudes a testa-
mentary instrument which merely appolnts an exec-
utor and a testamentary instrument which merely
revokes or revives another will.

The singular number includes the plural; the
plural number ineludes the singular.

The masculine gender includes the feminine and
neuter,

REVISED LAWS OF HAWAII

WILLS

Sec. 322-13., Will jncludes codicil. The term fwill,®
as used in this chapter, shall be so construed as to in-
clude all codiecils as well as wills.

LAWS GENERALLY

Sec. 1-22. Number and gender. Words in the maaculins
gender signify both the masculine and feminine gender,
those in the singular or plural number signify both the
singular and plursl number, and words lmporting adults in-
clude youths or children.




MODEL PROLATE CODE

Sec. 4. wm?a_m-_ No person shall be
eligible to the office of judge/ unless he shall

have been admitted to practice in this state for a period
of at 1eastd2%iv years lmmedliately before assuming his
office and shall have practiced law or held judicial
office In this state for /[fi years.

Sec. 5. The galaries of
judgeg/ shell be $/ ; per annum, which shall

not be decreased during their respective terms of office.

HAWAIT CONSTITUTION

art. V, gec. 3. . . . No person shall be eligible to
such office /justices of the supreme court and the judges of
the circuit courtg/ who shall not have been adnitted to prac-
tice law before the supreme court of this State for at least
ten yoears « o s .

Art. V, Sec. 3. . . . They fjustices of the supreme
court and the judges of the circuit courta?Pahall receive for
their services such compensation as may be prescribed by law,
which ghall not be diminighed during their respective terms of
office, unless by general law applying to all salaried
officers of the State . . .. :

SESSION LAMS OF HAWATI, 1959

Act 215, Sec. 2. The compensation of the cireuit court
judges of the wverious circuit courts of the state of Hawaii

shall be §19,000 per year.

COMMENT = :

In Hawaii the judges of the trial courts of general jurisdiction are also judges in probate matters, thmas MPGC, aecs._h and 5,

should be omitted fron Hawaii'é proposed probﬁte code. The G drafters intended that these sections be adopted by states in which

the requirements for probate judgeship are not "substantially the same as those for judgéa in the trial court of_general

Jurisdiction."
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MDEL PROBATE GQDE

See. 6, Juriediction. The /  _7/ court shall have
plenary jurisdiction of the administration, settloment and
distribution of estates of decedents, whether consisting of
real or personal property or both, the probate of wills, the
granting of letters testamentery, of administration and of
guardianship, the construction of wills, whother incident to
the administration of mn estate or as a separate proceeding,
the determination of heirship, the administration of testa-
mentary trusts, and the administration of guardianships of
minors and other incompstents. It shall have the same
legal and equitable powers to effectuate itus jurisdiction
and to carry out its orders, judgments and decrees, and ths
game presumptions shall exist as to the validity of such
orders, judgments and decrees in probate as in other matters

REVISED LAWS OF HAWAII

Sec. 215-18. Circuit judges at chambers. The judges of
the several cirecuit courts shall have power at chambers with-
in their respective jurisdictions, but subject to appeal to
the circuit and supreme courts, according to law, as follows:

(c) To grant probate of wills, to appoint administra-
tors and guardians, and to compel executors, administrators
and guardians to perform their respective trusts and to
account in all raspects for the discharge of their official
duties; to remove any executor, administrator or guardian;
to determine the heirs at law of deceased persons and to de-
cree the distribution of intestate estates; . « «e

Sec. 215-23. Circuit judges, powers. The several cir-
cuit judges chell have power to administer oaths, to compel
the attendence of parties and witnesses from any part of the
Territory, to compel the production of books, papers and
accounts, to make and award all such judgments, decrees,
orders and mandates, to issue all such executions and other
processes and to take all other steps necessary for the
promotion of justice in matters pending before them in
chembers, and to take all other steps necessary to carry in-
to full effect all the powers which are or may be given them
by law, in like manner as the circuit ecourtes may do in term
time,

COMMENT =

The following compariscn of powers, listed in the MFC on the one hand and in the Hawaii statutes and in the Hawaii Reports on

the other,:illustrates the plenary nature of probate court jurisdiction under the MPFC in contrast with the limited jurisdiction of

Hawaii's circuit court judges sitting in probate.

~gontinned-

Sy .



Sec. 6, COMMENT, continued.
MIDEL, FROBATE GUDE

l. The probate of wills. 1.

2+ The construction of wills, whether incident to the ad- 24
ministration of an estate or as a separate proceeding.

3. The asdministration of testamentary trusts. 3.

4 The granting of letters of guardianship end of the ad=- FAS
ministration of guardisnships of minors and other in~
competents. (MPC, sec. 199, provides that the jurisdic-
tion of the probate court over all matters of guardian-
ship, other than guardians ad litem, shall be exclusive.)

5« The granting of letters testamentary of administretion, S

-continued=

REVISED IAWS OF HAWAII 1955 AND HAWAII REPORTS

The probate of wills subject to retrial before a jury in
the trial court of general jurisdiction on fact questions
as to its validity. See RLH 1955, sec. 317-2.

The probate court has no jurisdiction to construe a will
where the claims of the mrties are of a strictly legal
character and no trust is involved except to such inci-
dental extent as may be necessary in the exercise of ‘
their general jurisdiction over the ordinary administra=
tion of estates. The legislature has not menifested an
intention to confer the jurisdiction to construe a will
in all its parts on circuit judges sitting in probate,
2, Haw. 148, 150-1.

Circuit judges sitting at chambers in probate sre with-
out jurisdiction to appoint a testamentary trustee,

33 Haw. 799, 806. In a case iavolving a testamentary
trust the court held that there is a clear line of de=
marcation between probate and equity jurisdictions, and
it must be regarded as definitely settled that a circuit
Judge sitting in a proceeding essentially "probate™ in
character has no authority to appoint a trustee or to
compel a trustee, as distinguished from an executor or
administrator, to account, 23 Haw. 32, 35.

The appointing and removing of guardians and compelling
performance of their trust, but a probate sourt cannot

determine title to land in guardianship proceedings,
13 Hew. 575, 581.

Same,

-8~




Sec. 6, COMENT, continued.

6. The administration, settlement and distribution of 6. To compel executora and administrators to perform their
estates of decedents, whether consisting of real or per- respective trusts and to account in all respects for the
sonal property or both. Extent of this jurisdiction discharge of their official duties. Extent of this
illustrated es follows: jurisdiction illustrated as follows:

(a) MPG, sec. 143, provides that probate courts shall (a} Sec. 317-25, RLH 1955, provides that creditors must
aedjudicate creditors' elaims. initiate separate action against the executor as

administrator.

(b) MPG, sec. 130, provides that personal representa- (b) Seec. 317-14, RIH 1955, provides that heirs or de-~
tive may petition for disclosure and determination visees may themselves, or jointly with the personal
of title to personal and real preparty and adjudi-~ representaetion maintain an action or sult for the
cate rights therein in Probate Court. possession of real estate or for quieting title

thereto.

In arguing for probate jurisdiction over testamentary trusts, the Code Committee comments at pp. 46-47:

! "The ohief reason for giving a probate court jurisdiction over testamentary trust is that the judge!s familisrity with the
decedent's estate from which the trust is set up emables him to decide questions about the trust with a fuller appreciation of

{ the factual problems involved than would another judge. Sometimes, however, an inter vives trust has been set up by a testator

prior to his death which has a very close relation to a trust set up by his will. Indeed, the provisions in the will may be

. such that it is difficult to determine whether there is a separate testamemtary trust or whether the testator has merely in-

g creagsed the corpus of the inter vivos trust. To take care of these and similer situations, it would be desirable to have a

7 statute in the general procedural or court organization sections of the statutes of a state which would permit the transfer of

a testamentary trust to a judge or court handling a related inter vivos trust or vice versa. No such provision is included
in this Code because its scope would be somewhat broasder than probate matters."

On the powers of the probate court the Code Committee further states at p. 47 in its comments that MPG, sec. 60, opecifically

provides for declaratory judgmentsin the construction of a will.




MIDEL PROBATE CUDE

Sec. 7. Distribution of business. In all counties in
which the court is composed of two or more judges, such
court shall provide by local rule for the distribution of the
business of the court between the judges and also for the
order of business.

REVISED LasS OF HAWAII

Sec. 213-1.5. Aﬂminj_.gtra.tion. e 0 =

He Zghe chief Justicg/ shall possess the following

powers, subject to such rules as may be adopted by the
supreme court:

"(b) In a circuit court with more than one judge, (1)
to make assignments of calendars among the circuit judges
for oach term of court and, as deemed advisable from time
to time, to change asaignments of calendars or portlons
thereof (but not individual cases) from one judge to
another, and (2) to appoint one of the judges, for sach
term of court, as the administrative judge to manage the
business of such court, subject to the rules of the supreme
court and the direction of the chief justice; « « "

Sec. 214-13. Rules. The supreme court may, from time
to time, make rules for regulating the practice and canduct~
ing the business of such court, and also rules consistent ‘
with existing laws governing the administration of other
courts, and thereafter revise such rules at its discretion.

COMMENT »

RIH 1955, sec. 213-1.5,%hich was enacted in 1959 places calendar assignment powers in the supreme court chief justice.

~10~



MDEL FROBATE G(DE

Sec. 8. QCourt open et reasonable hours. The court
phall be open for the transastion of probate business at

all reasonable hours.

REVISED IAWS OF BAWATT

Sec. 215-8, [Terms; held when. The terms of the eircuit
courts shell be as follows: In the first circuit, at
Honolulu, on the second Monday of January; in the secord
circuit, at Wailuku, on the second Monday of January; in the

~third circuit, at Hilo, on the second Wednesday of January;

—continued~

in the fifth circuit, at Lihue, on the second Wednesday of
January. '

Sec. 215-9. Special. Any circuit judge may, with the
written approval of the chief Justice, appoint special terms
of his court, at other times, whenever he deems it essential
to the promotion of justice.

Sec, 215-10. Ienpgth of term and whalt cases may be tried
ghen. The terms of the circuit courts may continue and be
held, subject to adjournment from time to time, until thse
times fixed by law for the commencement of thelr next terms
respectively; provided that Sundays and legal holidays shall
be excepted; . . . provided, further, that the circuit court
of the second ecircuit shall hold sessions on the island of
Molokai and the circuit court of the third circuit shall hold
sessions at Kona and Kohala at least twice in each year, and,
shall hold additional sessions at such places or other places
within their respective circuits as often as the respective
circuit judges deem such sessions to be essential to the
promotion of justice, for the trial of such cases as do not

require & jury, and, that no grand jury shall be summoned
for such sessions,

Sec. 215-11. At chambers, summer trial, when. Except
for reasons which may be deemed sufficient by the circuit
Judge in chambers, the trial of a contested cause or pro-
ceeding before any circuit judge in chambers shall not be
commenced during the monthe of July and August unless upan
consent of all parties.

-11-



Sec. B, continued.

COMMENT :
The sbove quoted RIH provisicns Indicate that terms of circult courts in Hawali may run till the commencement of their

next ennusl terms. Thua as is cwrrently the practice in Hawaii, the circuit courts are open for business all year
round.
The necessity for prompt attention by probate courts is well stated by the Code Committee at p. 47:
"Due to the nature of dits buéimaa, the court should not be subject to the strictures of terms of court, but should be

open at all reasonable hours for the comduct of probate business. Fiduciaries must be appointed pramptly in order to preserve
the estates; and emergencies In sdmlnistration may arise at any time which require a prampt decision,®

=-12-




MODEL FROBATE COIE

Sec. 9. Disqualification of judge.

(a) When apd how judge disqualified. When any judge
or his spouse shall be related within the third degree of
consanguinity according to the civil law to any of the
parties or their attorneys, shall have drawn the will of
the decedent, or shall be interested or have been counsel in
any probate proceeding or any matter therein, the same shall
be grounds for disqualifying such judge from acting in such
proceeding or the particular matier with respect to which
his disqualification exists. When grounds for disqualifi-
cation exist, the judge may refuse to act as judge therein;
or, upon the filing of a petition to disqualify such judge,
stating the grounds therefor, by any person interegted in
the estate or the particular matter with respect to which
his disqualification exists, the judge must not act therein.

REVISED IAWS OF HAWAII

Sec, 213-3. Disqualificstion of judge; relationship,
ecuni interaest, previous judgment, bias or prejudics.

iag No person shall sit as a judge in any case in
which his relative by affinity or consanguinity within the
third degree is counsel, or interested either as a plain-
tiff or defendant, or in the issue of which the aaid judge
has, either directly or through such relative, any
pecuniary interest; nor shall any person sit as a judge in
any case in which he has been of counsel or on an appeal
from any decision or judgment rendered by him.

(bg Whenever a party to any suit, action or proceed-
ing, whether at law, in equity, criminal or special
proceeding, makes and files an affidavit that the judge
before whom the action or proceeding is to bs tried or

heerd has a personal bias or prejudice either against him

or in favor of any opposite party to the suit, such judge
shall be disquelified from proceeding therein. Every such
affidavit shall state the facts and the reasons for the
belief that bias or prejudice exists and shall be filed
before the trial or hearing of the action or proceeding,
or good cause shall be shown for the failure to file it
within such time. No perty shall be entitled in any case
to file more then one affidavit; and no affidavit shall
be filed unless accompanied by a certificate of counsel
of record that the affidavit is made in good faith. Any
judge may disqualify himgelf by filing with the clerk of
the court of which he is a judpe a certificate that he
deems himself unable for any reason to preside with
absolute impartielity in the pending suit or action.

COMMENT «

RIH 1955, sec. 213-3, is a general disqualification statute whereas MEG, sec. 9, deals with disqualifications arlsing in

probate proceedings. However, each disqualification listed in MPC, sec. 9, falls under one category or another of RLH 1935,

8sc. 213.3,

-13-




MODEL PHROBATE COIE

Sec. 9. Digqualification of judge. _
(b) How another judge obtajped; validity of his acts.
When any judge shall be disqualified, or unable to act as
judge due to illness or absence from the county, or when in
his opinion the interest of the public or of any person
interested in any matter requires that another judge act in
his stead, such judge or the presiding judge, if any, may
request another judge of a court of record of the same or
another district to act in his place; but in either case,

if 211 persong or their attorneys interested in the proceed-
ing or matter shall agree by written stipulation, a member
of the bar having the same qualifications as are required
for judge may be requested and appeinted to act as judge
therein. All orders, judgments and decrees made by such
acting judge shall bave the sams force and effect as if mads

by the regular judge.

HAWALT CONSTITUTION

Art. V, Sec. 3.
appoint . . . the judges of the circuit courts.

Art. V; Sec. 5. The chief justice of the suprems

court shall be the administrative head of the courts. Hs

may assign judges from one circuit eourt to another for
temporary service,

FEVISED LAWS OF HAWATI

Sec. 213-1.5. Adminigtration. . . .

He /the chief justicg/ shall possess the following
powers, subject to such rules as may be adopted by the
gupreme court:

"(a) To assign circuit judges from one circuit to
another;

“(b) In a circuit court with more than one judge,
(1) to make assignments of calendars among the circuit
Judges for each term of court and, as deemed advisable
from time to time, to change assipgnments of calendars
or portions thersof (but not individual cases) from one
judge to another, and (2) to appoint one of the judges,
for each term of court, as the administrative judge to
manage the business of such court, subject to the rules
of the supreme court and the direction of the chief
justice; . . .."

COMMENT =

MPC, sec. 9(b), should be omitted from the proposed Hawaii probate code. It is contra to the Hawaii Constitution provision

Placing decisions relating to temporary assignment from one circuit to another in the supreme court chief justice.

The govermor shall nomingte and, . . .

ks



MOTEL PROBATE COLE

Sec. 10. Pover of courts to make rules. The Z;upreme
cgprﬁ? may, on. the recommendation of the majority of the
/ judgeg/, or on its own wotion, promulgate rules and
forms of procedure for probate proceedi , ot incongistent
with the provisions of this Code. Each court may
promilgate Tules and forms of procedure for probate proceed-
ings, not inconsistent with the provlsions of this Code nor
with guch Tules and forms as are promulgated by the /supreme
couriﬁ? If in any probate proceeding a situation arises
which is not provided for by any statute or rule of proce-
dure, the court may formilate aund declare a rule of
procedure for that particular case.

HEVISED LAWS OF HAWATI

Sec. 214-13. Rulgg. The surreme court may, from
time to time, make rules for regulating the practice and
conducting the business of such court, and also rules
consistent with existing laws'QOVGrning_the adninistration .
of other courts, and thereafter revise such rules at its
discretion. . . .

Sec. 215-29. Power to make and reviee rules. The
judges of the several circuit courts, with the approval
of the supreme court, shall have power to make, promilgate
and from time to time revise and amend rules for regulating
the practice and conducting the business of the circuit
courts and circuit judges at chambers of and in the several
Judicial eircuits, in all matters not otherwise expressly
provided; provided that in no case shall such rules purport
to impose costs not expressly authorized by statute.

HAWAII REPCRTS

The circuit court of the firat ecircuit, in the abseence
of the exerciss of the statutory power, has inherent power
to make rules for the conduct of its oun business,

19 Haw. 319, 320,

COMMENT: .
From MPC, p. 49:

.M, . Much of the proceedings in matters of probate is administrative in character and not adversary.
therefore that rulee of civil procedure designed primarlly for adversary proceedings should not be applied.”

-] 5=
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MODEL PROBATE CODE

Sec, 11, Powers of clerk.

(a) Ministerial matters. The clerk shall have power
to take acknowledgments, administer caths, and to certify
and authenticate copies of instruments, documents amnl
records of the court, and to perform the usual functions of
his offlce,

(b) Notices of hearing. Subject to control of the
Jjudge, the clerk shall have power to issue notices and to
make all necessary orders for the hearing of any petition
or other matter to be heard in the court,

~contimied-

REVISED LAWS OF HAWATIT

Sec, 218-8. Powers of clerks, The clerks of the courts
of record shall have power to lssue process, administer
caths, teke depositions and perform all other duties per-
taining to their office; they shall also be ex officio
masters in chancery, A clerk shell attend and record thse
proceedings at gll sittings of courts of record, amd in
proceedings btefore a circult judge in chambers shall, if
there is no official reporter in attendance, record the
cral evidence adduced when so required by the judge.

Sec, 317-12. Time of hearing and notice of petitions
for probgte of wills or for letters of adminigtration. Up-
on filing of a petition for the probate of a will or for
letters of administratlion, the clerk of court shall fix the
time of hearing thereon, which shall be not lesg than
twenty nor more than thirty days after the date of the
filing of the petition., Notice of the time and place of
hearing on the petition shall be given by publication once
in each of three successive weeks in such newspaper as the
clerk may determine, the first publication to be not less
than twenty days prior to the dete of hearing; provided,
that when in the opinion of the judge the value of the
estate does not exceed $1,000 and no injustice will re-
sult to any ome, he may by order direct the clerk to
shorten the time of the notice, or he may by order
direct that the notlce be given by posting as provided in
the order instead of by publication, ., . .

Sec. 317-31, Time of hearing and notice of petitiong
for_approval of final accounts, distribution of estates
and discharpe of executors am sdministrators. Upon the
filing of a petitlon for approval of final accounts, dis-
tribution of estate and discharge of an executor or admin-
istrator, the judge or clerk shsll fix the time of hearing




Sec. 11, MFC, continued Sec. 317-31, RIH, contlnued.

thereon, Notice of the time and plece of hearlng on such
petition shall be glven by publication at least once in
each of four successive weeks in such newspaper as the
judge or clerk may determine . . ..

RULES F THE CIRCUIT COURT (F THE FIRST CLRCUIT

(¢c) Judicial powers., If a matter is not contested, Rule 9,
the clerk may hear and determine 1t and mske &1l orders, . s
judgments and decraes 1n connection therewith which the (b)

Judge could make, subject to be set aside or modified by the matters, ex perte motions and other ex perte matters, will
Judee st any time within thirty days thereafter; but if not be heard upon having the same pleced on the judge'!s docket
so set agide or modified sueh orders, judgments and decrees by the attorney. .

shall have the same effect gs if made by the court or judge,

Setting of motions, ex parte matters, etec.

Naoncontested divorece sultis, noncontesgted probate

COMMENT 4
Fram MPC, p. 50:

"In most states clerks of probate courts have been given some judicial powers; or are authorized to exercise judicial
powers under special circumstances, as in the absence of the judge, or in noncontentious matters. This is believed justi-

fied in ths interests of the efficient conduct of the business of the court, provided that general supervision or revision
of the eets of the clerk is adequately provided for . . ..M

=17-



MODFL FROPATE CODE B REVISED LAWS OF HAWAIT

Sec, 12, Application to court by verified petition. Sec. 317-10.
Every application to the court, unless otherwise provided,
shall be by petition signed and verified by or on behalf
of the petitioner. No defect of form or subsiance in any
pstition, nor the absence of a petition, shall invalidate
any proceedings.,

Sworn petition, 411 applications for
probate of wills, or for lstters of administraticn, shall
be by sworn petitien, in which the party shall set forth
all the facts upen which his appllication rests,

COMMENT ¢
Tn Hawaii the only applications presented to the probate court which must be verified are the appllcations for probate of

wills or for letters of administration whereas the MPC requires that all applications be verified. The Code Committee rational-
izes their position as follows at p. 51:

"Tn civil procedural rules there has bsen a modern tendency to do away with a requirement of verification of pleadings,
See, for example, Fed, Rules Civ, Proc,, Rule 11, However, in probate matters the situation is believed to call for veri-
fication, Often the proceeding is ex parte or is not contested and little or no evidence is introduced other than the
verified petition. Moreover, in such a case, if the petitioner is present in court, the verified petition not only may be
accepted in lieu of his testimony, but may be substituted for a written record of such testimony.

%, . « It should be noted that it fthe last 1line of this aectiqé? merely states that such a defective petition or the

absence of a petition does not make the proceeding void. It does not prevent an opposing litigant from insisting upon the
filing of an amended petition, nor does it dispense with proof of the necessary facts,”

=18-




MODEL PROBATE COO&

Ses. 13, Filing objections to petition. Any interest-
ed person, on or before the day set for hearing, may file
written objections to a petition previously filed, and,
upeon special order or general rule of the court, objections
to guch petition must be filed 1in writing as a prerequisite
of belng heard by the court,

e
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MDDEL PROBATE COIE

Sec. 14. Notice.

(a) When notice to be given. No notice to interested
persons need be given except as gpecifically provided for
in this Code or as ordered by the court. When no notice is
required by this Code, the court may require such notice as
it deems desirable by a general rule or by an order in a
particular case.

(b) Kinds of notice reguired. Unless waived and
except as otherwise provided by law, all notices required
by this Code to be served upon any person shall he served
as the court shall direct, by rule or in a particular case,
either

(1) By delivering a copy of the same at least
gseven days before the hearing to such person
personally; or

(2) By publishing once in each week for three

REVISED LAWS OF HAWAIT

Sec, 213-10, Publication of noticeg and process. All
notices or process required or permitted by law, by the rules
of any court or by judicial order to be published or -adver-
tised in judicial proceedings in the Territory shall be
published or advertised in a newspaper or newspapers having
a general circulation within the county in which such
judicial proceedings are commenced or had. '

When such notices or process are required to be pub-
lished or advertised once or more in a given interval for
or in a successive number of such intervals, the use of the
word, "successive," ghall not be construed to requirs publi-
cation in more than the stated number of intervals; for
example, a requirement of publication "once a week for (or
in) three successive weeks," shall require but three
publications.

weeks congecutively in some newspeper printed
and circulating in the county where said court
is held, the first day of publication to be at
least thirty days prior to the date set for
hearing; or in case there be no newspaper
printed in said county, then in some news-
paper published in this state and designated
by the judge or clerk, circulating in the
county where the proceeding is pending; or
(3) By registered mail, requesting a return
receipt signed by addressees only, addressed
i to such person located in the United States
i at his address stated in the petition for
' the hearing, to be posted by depositing in
any United States post office in this state
at least fourteen days prior to the date set
for hearing in said notice; or
(4) By sny combination of two or more of the
above,
In all cases where gervice by publication is ordered, but
personal service or service by registered mail is not
ordered, all persons whose nameg and addresses are given

-continued- w20




S5ec. 14, MPG, continusd,

in the petiiion shall be served by ordinary mail in the
game manner and with the same requirements as provided
herein for service by registered mail except that no
registration shall bs required.

(c) By whom service made., Service by publication
and by registered and ordinary mail shall te made by the
elsrk at ths instance of the party who requires such
pervice to be made. Personal service may be made in any
part of this state by any compatent peraon.

(d) Sservice on sttorney. If an attorney shall RULES OF THE CIRCUTI COURT OF THE FIRST CIRCUIT
have entered his appesarance in writing for any party in
any probete proceeding or matter pending in the court, Rule 6. Service af Papers and Proof Thereof:
all notiess requlred teo bes servad on the party in such s s
proceeding or matter ahall be served on the attorney (b) Manmer of Service. If a party is represented by
and such service shaell be in lieu of servace upon the an attorney the gervice shall be made upon tha attorney
party for whom the attorney mppears. _ _ unless service upon the party is ordered by the court.
COMMENT :

The varicus statutes governing probate procsedings in Hewaii provide the following variety of motices:

(1} See. 317-31, RIH 1955 - notice by publication at least once in each of four successive wecks in a newspepsr
gelected by the judge or clerk.

E2) Sec. 317-31, RLH 15955 — notice Ly posting of said notice.

3) Sec.4338—46, RLH 1955 - notice by such other method, if any, as the judge may, in his discretion, prescribe,
a.g., rogistered mail.

(4} 8ec. 317-15, RIH 1955 - notice by personnl servica.

V¥hen other sectinns of ths MPC marely stats that notice muat be given, without specification, Code Sec. 143

", . . provides the different kinds of notices from whieh the court meskes a selection. This selection may be made in
sach particular case or by & rule of court., Moreover, in any case where the Code reguires no notice, the court may in its
discretion order uotice or may make a general rule as to notice in any class of cases. The kind of nntice s0 ordered is to
be determined by the court. For example, a court order could m=ie express provision for service by ordinary mail, or for
services in any other reasonable mamner whether expressly provided for in subsection (b) hereof or not. Under see. 11(b)

;gg clerk may, subject to the control of the court and any standing rules of court, direct the mamner of service." From
; p- 53%

21




MDEL -PROBATE CCDE

Sec. 15, Proof of gservice. Proof of service in all
cases requiring notice, whether by publication, mailing or
otherwise, shall be filed before the hearing. Service
made by & private perscn shall be proved by the affidavit
of the person; service made by the clerk or cther official
shall be proved by certificate or return of sarviece. In
the case of service by registered mail, the return receipt
shall bs attached to the proof of service if a receipt has
baen received; if no receipit has been received the court
may, in its discretion, order further service on the party.

RULES OF THE CIRCLIT COUnT OF THE FIRST CIRCUIT

Rule 12, Proof of Publication: Whenever the publica-
tion in a newapaper of any summons, process, notice or order
ghall be required, evidence of such publication shall be

‘given by the afiidavit of the editor, publisher, manager,

foreman, clerk or printer of such newspaper, not intesrested
in the suit, action, matter or proceeding to whiech such
publication relates, to which arfidavit shall be attached a
copy of such summons, process, notice or order, and which
affidavit shall also specify the dates and times when acd
the ngwspaper in which the publication was made. The pub-
lisher shall fils sald affidavit with the clerk befora the
time fixed for hearing.

Rule 6, Service of Papers end Proof Thersof:

(¢) Proof of service. Proof of service may be by
written aclnowledgment of service on tha fly leef of the
original, by a certificate signed by the party serving
appearing also on the fly leaf of the orlginal, by affida-
vit of the person making service, or by any other proof
satisfactory to the court, unless otherwise provided by
law or by the Hawail Rules of Civil Procedure. A party
who has been prejudieed by failure to receive due notiece
or to be served, or who has been prejudiced by reascn that
service was made by mail, may apply to ths court for
appropriate relief,

- e



MIDEL FROBATE CODE

Sec. 16. Waiver of notice. Any person legally compe-
tent who is interested in any hearing in a probate procesd-
ing may in person or by attorney waive in writing notice of
such hearing. A guardian of the estate or a guardian ed
litem may make such a waiver on behalf of his ward, and a
trustes may make such a waiver on behalf of the beneficiary
of his trust. A consul or other represantative of a
forelgn governmeni, whose appearance has been entered as
provided by law on behalf of eny person residing in a
foreign country, may make such waiver of notlce on behalf
of such person. Any person who submits to the jurisdiction
of the court in any hearing shall be deemed %o have waived
notice thereof.
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MODEL PROBATE CODE

Sec. 17. OStenogravhic record. The judze may of his
own'mbtion, or on the request of an interested person,
direct the stenographer of his court to attend any hearing
in a probate proceeding and make & stenographic record of
the same.

REVISED TAWS OF HAWAII

Sec. 218-12. Duties of reporters, first circuit. The
duties of each reporter shall be to attend upon the court
and write down all the testimony of witnesses in shorthand,
together with the proceedings and objections and exceptions
of counsel, exclusive of argument, the rulings of the court
charge to the jury and any other matter which the court may
require him to report. . . . In any hearing of probate of
will or administration matter the judge may, in his discre-
tion,; order the reperter to supply and file, without charge
and within a reasonable time, a certified statement of such

testimony as relates to the names, ages and genealogies of
heirs. . . .




MDEL FROBATE C(DE

Sec, 18. Jury trial.
(a) BRight to jury trial; waiver. Whenever the right

to trial by jury ie guarantoed by the consiitution of this
state, any person entitled thereto may file & written de-
mand for trial by Jury prior to the hsaring of the issues
of feet. The right to trial by jury is waived if a demand
is not so filed, or if the person claiming the right fails
to appear at the hesring or fails to object to trial by
the court before evidence is commenced,

(b} When not of right. When, under subsaction (a)
herecf, there is no right to trial by jury or if the right
is waived, the court in its discretion may ocall a jury to
decide any issues of fact, but ths verdict in such case
ghall bs advisory only.

-~continued~

HAWAII CONSTITUTION

Art. 1, Sec., 10, In sults at common law whers the
velus in controversy shall exeesed one hurdred dollars, the
right of trial by jury shall be preserved, The legislature
may provide for a verdict by not leas than three-fourths of
the members of the jury.

HEVISED LasS OF HARATI

Sec. 317-1. HNo_jury in firat instsnce. Matters of
probate snd of administration shall be heard and determined

by the Judge having jurisdiciion thesreof, without the inter~
ventlon of a jury.

Seec. 317-2. Jury on appeal, when. Whenever the value
of the estate of any decezsed person exceeds 500, any per-~
pon claiming, before any judge sitting as a court of
prebate, such estate, or any paert thersof, or any interest
therein, by virtus of any will or testamentary devise, or
by wirtue of the stztutes of descent of property in the
Territory, who may deem himself aggriaved, by the decision
of such probate judgze st chambers, may, upon teking his
appeal to the eircuit court, if any matter of fact is in
iasue, move the eppellats court that the issus of fact may
be tried by a jury, and his motion shal?l not be denied.

HARATT REFPORTS

& motion for a jury trial must be made, not in the
probate osourt, but in the circult court after en appeal is
teken to that court, 43 Haw. 304.
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Sec. 18, continued. REVISED IAWS OF HAWAIR

Sec. 317-3. Sagme. When an appeal is taken by the
party against whom judgment has been rendered by the judge
of probate at chambers, the appellee may likewise move the
court that any lssue of fact may be tried by a jury, and
his motion shall not be denied. ' ‘

COMMENT ¢
In comparing the Hawaii probate statutes and the MPC provisions regarding jury trials, fact questlons should be divided into

the following three categories:
1. Fact questions arising in common lsw actions,

2. Fact questions touching validity of wills or descant of property, end

3. Other fact questlona.
Common law fact questions are adjudicated in probate proceedings with right to jury trial therein under the Code, to illustrat;

the adjudication of creditors' claims end the determinstion of title in disclosure proceedings. In Hawaii these common law causes -

of action are adjudicated, not in probete proceedings, but by initiating separate suite in the court of gemeral jurisdiction.
| By Hawaiian legislation passed in 1864, probate court decisions touching upon the validity of wills and of descent of propert
could be appealed to the ecircuit court sitting as a court of general jurisdiction for a jury trial. (See 3 Haw. 614, 9 Haw. 253.)
Tt ghould be noted in this regard that by an appellant so requesting a jury trial, an appellee may likewise move the court
that any issue of fact may be tried by a jury, and his motion shall not be denied.
In Hawaii fact questions uunder catsgory 3 are not tried by jury. However, while the MPC does not give a right to jury trial

in categories 2 or 3 above, the court in its discretion may call a jury whose decision would be purely advisory.

~continmed- -26~




Sec. 18, COMMENT, .continued.

The Gode Committes explains its view as follows, at p. 54=55:

"Most of the questions of fact likely to arise in connection with probate matters can be decided more satisfactorily by the
judge than by the Jury and at less expense. Therefore, if it were not for the posaibility of violating constitutional pro-
visions which preserve the right to jury trial, it would be desirable to provide that thers shall be no trial by jury except
under the eircumstances stated in subsection (b) hereof. It is clear that there was no right of trial by jury in England in
chancery or in the ecclesiastical courts, which were the predecessors of probate courts. But certain steps in a modern pro-
ceeding for the administration of the estate of a decedent may be regarded as merely proceedin;s at law which, for convenienca,
have been transferred to the court having jurisdiction of probate matters. Most lmportant emong these are the adjudication of
creditors! claims and the detsrmination of title in disclosure proceedings, Tnis section sesks to insure that the constitution-
al right to trial by jury is not viclated and at the same time to minimize as far as possible the use of the jury.

"By the great weight of authority there 1is no constitutional right to jury trial of a will contest. « . . Many jurisdic-
tions, however, grant jury trial of right by statute. . . . This 18 not recommended; but if it were thought to be desirabls,
& subsectlon to this effect could be added to section 18, and appropriate changes made in subsection (&) and (b) « + «af

~27-




-MCDEL PRCGBATE CCUDE

Sec. 19, Vacation and medification of J enfs. For
good cause, at any time within the period allowed for appeal
after the final termination of the adminiatration of the
egtate of a decedent or ward, the court may vacate or modify
its orders, judgments and decrees, or grant a rehearing
therein, except that no such power shall exlst as to any
orders, judgments or decrees from which an appesl has been taken
teken, prior to a finel disposition thereof on such appeal
or to set aside the probate of a will after the time allow-
ed for contest thereof. No vacation or modification under
this section shall effect any act done or any right acquired
in reliance on any such order, judgment or decree.

COMMENT s

The Code Commlittee states at p. 562

"One of the reasons for the inferior position of probate courts in our system of Judicial organization has been their lack
of power over their own orders and judgments such as exists in courts of general jurisdiction. It is true that over a long
period of years some small amount of control has been grented with respect to particular orders and usually for short periods
of time; but it has been wholly inadequate for the needs. OCbviously some effective contreol is necessary in the interests of
efficient administration. The very fact of the ex parte nature of much of probate procedure makes this highly desirable,

"If the need for such control is granted, the time element is alsc important. A few statutes have restricted this control
to a time corresponding to the period allowed for filing a motion for a new trial; others to a period corresponding to the time
for taking an appsal. In view of the fact that an administration proceeding is onme proceeding consisting of many steps or
stages which are inextricably connected and releted, it seems advisable to extend this control throughout the entire proceeding
and also for a time thereafter correspomding to the time for taking an appeal.

"It is not intended that this power be arbitrary, but must depend for its exercise upon the existence of facts constitut-
ing 'good cause.? Furthermore, the exercise of such power may not affect acts done or rights ascquired in reliance on any order
Judgment or decree prior to its vacation or modification.

"In additicn to statutory provisions such ag this for relief against a judgment or decree, there are rules of equity givin
relief from the judgment of a court of general jurisdiction in certain cases of fraud, duress and error.

« » o A8 will be seen from sec. 6 of this Code, the court having jurisdiction in probate matters is a court of general juris-
diction. Hence, the rellef provided for in sec., 19 hereof is supplementary to the relief given in equity against judgments in
the absence of statute,m
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Sec. 19, COMMENT, continued.

In Hawail equity relief as mentioned in the last sentence above is the only relief possible from judgments of probatse courtas.
If the relief sought is the revocation of the probate of & will, however, petitions should be presented to the circuit court sitting
in probate, not as an equity court or more properly & court of general jurisdiction. In 13 Haw. 216 the court held that the general
rule is that equity may relieve against every species of fraud and so may set aside or annul decrees or judgmenta obtained through
fraud, but thet it cannot set aside or annul for fraud decrees or judgzents admitting wills to probate is an exception established
almost as firmly as the rule itself, such jurisdiction is to be exercised by the clrcult judge sitting in procete. Then in 25 Haw.
70 the court further discussed equity relief and held that a decrce admitting & will to probate can be set aside by the probate
court only upon sufficient cause shown, which iluvolves both cause why the will should not be sustained and cause why the petitioner
did not make & contest at the original hearing; that the pcwer of a probate court to set aside a decree admitting a will to probate
is equel to that of a court of equity on & bill filed for relief egainst a judgment or decree for fraud or mistake; that the sole

grounds of relief in equity against & judgment of a court of law are for accident, fraud, mistake or surprise, and where on account

of ona or more of these ceusss it would be against conscience to execute the judgment.
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MDEL PROBATE CODE

Sec., 20. Appeals.
(=) Appeal to eme_court/ permitted. Except as
provided in subsection (b) hersof, oerson_aggrieved by

a
an order, judgment or decree of the ZB court, in
proceedinge under the provisions of this Code, may obtain
& review of the same by the /supreme cou:§7a

(b) Orders which are not appealabls. There shall be
no appeal from any order removing any fiduciary for fail~
ure to give a new bond or to render an account as required
by the court, nor from en order appointing a special admin-
istrator, nor from an order grenting a rehsaring, nor, by
any person exgspt the widow or children affected thereby,
from an order granting an allowance to the widow or
children of a decedent pending settlement of the estate or
setting apart exempt personal property to them.

(c) Waen eppeal heard with appeal from decree of
final distribution. When an appeal is taken with respect
to any appealeble order, judgment or decree in the admin-
istration of a decedent's estate, made prior to the decres
of fina) distribution, other than an order admitting or
denying the probate of a will or appointing or_refusing to
eppoint a personal representative, the court may,
in its discretion, order that the appeal be stayed until
the decree of final distribution is made and that the
appeal be heard only &8 a part of any appeal which may be
taken from the decree of final distribution. This sub-
gection shall not apply to guardianships and testamentery
trusts.

(@) When_eppeal from decree of final distribution
ineludes appeal from prior orders. When an appeal is
teken from the decree of final distribution in the edmin-
istration of & decedent's estate, all prior eppealable
orders, judzments and decreea to which the appellant has
filed objections in writing within five deys after the
order, judgment or decres was rendered and from which an

—-continned=-

REVISED L4#S OF HAWATT

Sec. 208-3. From gircuit judges in chambers. Appeals
shall be allowed from all decisions, judgments, orders or
decrees of circuit judges in chambers, to the supreme court, .
except in cases in which the appellant is entitled to appeal
to a jury, whenever the party appealing shall file notice of
his appeal, and pay the costs accrued within ten days after |
the filing of the decision, judgment, order or decree appeals
od from; provided, however, that in any case in which the layw
allovs an appeal from the decision, judement, order- or-decroe
of a judge in chambers to be tried before a jury, the judge
whose decision, judgment, order or decree is appealed from
shall not preside at the trial of such appeal before a Jury.

Appeals may be allowed upon like terms as to payment
and deposit of cosus, by the circuit judge in his discretion
from decrees overruling demurrers or from interlocutory
Judgments, orders or decrees whenever the circuit judge may
think the same advisable for the more speedy termination of
litigation. The refusal of the circuit judge to allow an
appeal from an interlocutory judgment, order or decree shall
not be reviewable by any other court.

HAWATT REPORTS

Order appointing special administrator is interlocutory|
and not appealable, 22 Haw., 712, 714. :

Ordera concerning annual or intormediate accounting §
given ex parte are not final and may be modified or annulled}
before final distribution, 18 Haw. 542, 546; but are appeal-§
able as to an interested narty who appears end objects,
18 Haw. 542, 546.

Cn an appeal from an order approving the accounts of anf

executor matters thersin not objscted to before the circuit
judge may be questioned in the supreme court, 18 Haw. 542.
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8ec. 20, MPC, continued.

appeal heas not theretofore been taken, except ordsrs admitting
or denying the probate of a will or appointing a personal
representative shall, at the election of the appellant, be
reviewsd. The appellant shall indicate such election by
clearly stating in the appeal the orders, judgements and decrees
which hs desires to have reviewed.

(e) Stgy. An appesl shall stay other proceedings in the
court from which the appeal is taken unless, or to the extent
that, such court finds thet neither the interested persons nor

the court will be prejudiced and by order permits other proceed- -

ings to be had.

(f) When fiduciary not required to give appeal bond. No
appeal bond shall be required of a fiduciary when he appeals on
behglf of the estate.

(g) Applicability of general appellate rules. Except as
provided in this section, the provisions as to time, manner,
notice, appeal bonds, stays, scope of review and all other
matters relating to appellate review shall be dete ed by
the rules applicable to appeals to the /mipreme co in
equity cases except that in cases where jury trisl has been

had of right, the rules applicable to the scope of review in
" jury cases shall apply. ; - '

RULES OF THE SUPREME COURT OF .THE TERRITORY OF HAWATI .

- Rule 1. Procedurse. Entry of Cases on Docket.
(a) The Hawsii Ruleg of Civil Procedurs, The Hawaii
Rules of Civil Procedure, whenever applicable, are hereby
adopted as a part of the rules of this court with respect

'~ to appeals in actions of a civil nature. Except when a

rule by the provisions thersof is inapplicable, wherever
the word "appeal" is used herein, it shall be applicable to

every proceeding in this court other than an original
action. . . . ‘ -

REVISED IAWS OF HAWAII

Sec. 317-4. Evidence gn appeel tn jury. On all
apreals from a decision of a probate judge at chambers,
vhether the same is tried before a jury or before the court,
without the intervention of a jury, the record of the court
below may be read as testimony, end either party shall be
at liberty to introduce such further testimony as he may be
enabled, and also to re-examine orslly before such court or
Jury on such appeal, any witnesses whom he may have produced
and examined on the original hearing at chambers.

~continued- =31~




Sec., 20, continued.

COMMENT ¢

The following shows that in Haweli the &

ppellate rules applicable to probate proceedings and to civil actions differ and that

the MPC and the Hawaii oivil actions rules are similar:

(1)

(2)

(3)

EL PROBATE CODE

Appeals ellowed from order denying or
admitting a will to probate, orders
appointing or refusing to appoint a
personal representative; and court
given discretion as to other orders,
Judgments or decrees as to whether
appeal stayed until decree of final
distribution made.

Scope of review and all other appel-
late matters determined by rules
applicable to appeals to the supreme
court in equity cases which in Hawail
is governed by H.R.C.P. Rule 52(a).

Upon appeal only orders, judgments
and decrees to which objection filed
in probate court reviewed.

The above comparison shows that MPC, sec. 20, discards the notion of an appeel from the probate court as a trial de novos.

HAWATT RULES OF CIVIL PROCEDURE

(1) Appeals taken from "judgments,™

H.R.C.P. Rule 54(a).

(2) Fact findings not set aside up~-
on appeal unless they are

"eclearly erroneous,™ H.R.G.P.
Rule 52(a).

(3) Actions of the circuit court as
to which no objections are
interposed are not subject to
appellate review, H.H.C.P.

Rule 46, 43 Haw. 299.

In discussing this section the Code Committee states at p. 58:

-continued- -32-

(1)

(=)

(3)

HANATT FPROBATE PROC

Appeals allowed from all "judgments,
arders or decrees,"™ RIH 1955,
SEeCe 208-3 -

In all appeals the eppellate court
shall hear additionsl testimony and
shall permit oral re-gxamination of
witnesses examined in the original
probate hearing, RLH 1955, sec. 317~4,

Under our practice no exceptions need
be noted to the ruling of a circuit
judge sitting at chambers; further-
more, on appeal from & circuit judge
gitting in probate, objections not
made befors the circuit judge may be
mede in the Supreme Gourt, and the
latter court may itself raise ob=-
jections not made by the parties,

26 Haw, 774, 779.




Sec. 20, COMMENT, continued.

"he provisions of cubsections (¢) and (d) for postponing appesls as to particul&r ordara are deaigned to mitigate the evils
involved in permitting numercus appeals to the supreme'court in the same probate procasding "

. The Code Committea further atates in Uippendix A Statutory Notes on Various Ssctions of the Mndal_Prdhaté dee“ at p. 251:

. Ona appeal to bring up all errors. ' The normsl procedure in decedents' estste proceedings requires &n appeal from each
1final! order made, with the result thai there may be many appeals during the settlement of a single estate. There may, for
instance, be an sppeal from the probate of the will, the sppointment of the persanal representative, decigions on claims,
acoountings, the degree of final distribution, and psrhaps othaer mattera. The Model Probete fode formulates s method anslogoums
to appesls in civil actions, so that errors saved by proper cbjectionz may bs brought up togather on appsal from the decres of
final distribution. Although there are obvlous differsnces between & probate proceeding and a ¢ivil action, they are mot ao
easentially different thet the same methods of appeal cannot be used in hoth typea of proceeding. There are, however, certain
decisions in the course of administration of an estste which are so fundamentsl to ths whols proceeding that’ it is necessary to
permit an appeal from them before continuing with the administration. Ths decislen of the probate of the will and the appoint-
ment of the personal representative clearly foric the basis upon which all other stepa In the administration may depend, and
thersfore appeels on these matters should not be delsyed. Other matters, however, will not so materially affect succeeding
steps in the administration that a review of them is essentiel bafore the estate is fully adminiaterad.

Insofar as equity and law appeals are the same in Hawaii, subsection (g) should be modified t6 remd ms follows: ‘
(g) Applienbility of genersl appellste rules. Except as provided in this section, the provisions as to time, manner,
notice, appeal bonds, stays, scope of review aad ell other mattars rel&tiﬁg to appellste review shall be determined by tha

rules applicable to appeals to the pupreme court,
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MDEL FROBATE CODE REVISED LA{S OF HA#AII

Sec. 21. Records. The court shall keep the following Sec, 218-4. Custody; disposition of exhibits. The
records: clerks of the supreme and circuit courts shall have the
(e} An index in which files pertaining to estates of custody of a&ll records, books, papers, moneys, exhibits amd
deceased persons shall be indexed under the name other things perteining to their respective courts,
of the decedent, and those pertaining to guardian- - s .

ships under the name of the ward; after the name
of each file shall be shown the file number and
the book and page of the register.

(b) A register, in which shall be listed in chrono=-
logical order under the name of the decedent or
ward, a1l documents filed or issued and all
orders, judgments and decrees made pertaining to
the estate, the date thereof, and a reference to
the volume and page of any other book in which
any record shall have been made of such document.

(c) 4 record of wills, properly indexed, in which shall
be recorded a&ll wills admitted to probate with the
certificate of probate thereof;

(@) £ record of bonds, properly indexed, in which shall
be recorded sll bonds filed;

(a) A record of letters, properly indexed, in which
shall be entered e&ll letters issued;

(f) A record of probate proceedings, which shall con-
tain the minutes of the proceedings, and ell
orders, judgments and decrees of the court.

Sec, 317-11. (Certain records, copies to supreme
court. The chief clerks of the circult courts of the
second, third and fifth circuits shall file with the su-~
preme court certified copies of all petitions for probate
of wills and for the lssuance of letters of administration,
and also, certified copies of all orders of distribution.

—continued~ -3




Sec. 21, continued.

COMMENT: : o o ‘ I
The probate records kept by the clerks of the various circunit courts in'Hawaii differ frdﬁ'fﬁose listed in MPC, sec. 21 only

in that (1) a letters issued record and (2) a separate court orders, Judgments and decrses register are. not kept.

Current Hawaii record keeping practices are adequate and insofar as (1) letters issued and (2) orders, judgements and decrees
are kept in the files of each respesctive proceeding, making copies thereof and putting the origlnals in separate records seem
unneceaaary Important papers as wills and bonds are kept by the circuit court clerks in vaults and this accords with the view

of the Coda Committee at p. ?52:

" . . In general, it may be said that the purpose of making records is the preservation of documents and information.
The filing of the various papers is sufficient preservation in some cases, but the danger of loas or intenticnal removal
of such important documents as wills and bonds warrants their duplication by cnpying them into the court records.“




MODEL PROEATE CODZ

PART II., INTESTATE SUCCESSION AND WILLS

INTESTATE SUCCESSION

Sec. 22. General rules of descent. The net estate of
a person dying intestate shall descend and be distributed
as follows:

(a) Share of surviving gpougs. The surviving spouse

(b)

ghall receive the following share.

(1) One-half of the net estate if the intestate
is survived by issue; or

(2) The first five thousand dollars and one-half
of the remainder of the net estate, if there
is no surviving issue, but the intestate is
survived by one or more of his parents, or of
his brothers, sigters or their issue; or

(3} 411 of the net estate, if there is no surviving
issue nor parent nor issue of a parent.

Shares of others than surviving svouse. The share
of the net estate not distributable to the surviving

spouse, or the entire net estate if there iz no
surviving spouse, shall descend and be distributed

as follows:

(1} To the issue of the intestate; if they are all
in the same degree of kinship to the intestate
they shall take equally, or if of unequal
degree, then those of more remote degrees
shall take by representation.

(2) 1If there is no surviving issue of the intes-
tate, then to the surviving parents, brothers
and sgisters and the isgue of deceased brothers
and sisters of the intestate. Each living
parent of the intestate shall be treated as of
the same degree as a brother or sister, aend
shall be entitled to the same share as a
brother or sister. Issue of deceased brothers
and sisters shall take by representation.

=continued- 36

REVISED LAWS OF HAWATI

DOWER AND CURTESY

Sec. 319-1. Dower. Every woman shall be endowed of
one-third part of all the lands owned by her husband at any
time during marriage, in fee simple, or in freeshold, unless
she is lawfully barred thereof. She shall also be entitled,
by way of dower, to an absolute property in the one-third
part of all his remaining property owned by him at the date
of his death, after the payment of all his just debts. The
interests to which the wife is entitled in accordance with
this section in the husband's real and personal property
shall not apply te, and nothing in this section shall be
deemed to give to the wife any interest in, the husband's
interest in community property, real or personal.

HAWAIT HEPORTS

Life estate only, 26 Haw. 417, 421,

REVISED LAWS OF HAWAIL

Sec. 319-16. Curtesy; elsction between curtesy and
yill. In case the wife dies first and intestate, then
except as in this section provided, her property shall
immediately descend to her heirs, but shall be in all
cases, whether she die testate or intestate, subject to a
life interest in the husband in one-third of the wife's
lands owned by her in fee simple or in freehold at the
date of her death. The husband shall also, whether the
wife die testate or intestate, be entitled, by way of
curtesy to an absolute property in the one-third part of
gl1 the wife's remaining property owned by her at the
date of her death, after the payment of all her just

~continmied-




Sec. 22, MPC, continued.

(c)

(3) - If there is mo surviving perent or brother
or sister of the intestate, then to the issue
of brothers and sisters. If such distributees
are all in the same degree of kinghip to the
intestate they ghall take equally, or if of
unequal degree, then those of more remote
degrees shall take by representation.

(4) If there is mo surviving issue, or parent of

' the intestate, or issue of a parent, then to
the surviving grandparents of the intestate
equally. '

(5) If there is np surviving issue, or parent,
or issue of a parent, or grandparent of the
intestate, then to the issue of deceased
grandparents in the nearest degree of kin-
ship to the intestate per capita without
representation. The degree of kinship shall
be computed according to the rules of the
civil law; that is, by counting upward from
the intestate to the nearest common ancestor
and then downward to the relative, the
degree of lkinship being the sum of these two
counts.

(6) If there is no person mentioned in the
preceding five parts of_this subsection, then
to the State of 7.

Moaning of repregentation. "Representation"

refers to a method of determining distribution in

which the tekers are in unequal degrees of kin-
gship with respect to the intestate, and is
accomplished as follows: after first determining
who are in the nearest degree of kinghip of those
entitled to share in the estate, the estate is
divided into equal shares, the nuiber of sherea
being the sum of the number of living persons who
are in the nearest degree of kinship and the

~continued-
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S5ec. 319~16, RLH, continued.

debts. During the life of the wife the husband shall have
no curtesy right inchoate or otherwise in the wife's
property. If any provisions are made for the widower in
the will of his wife, he shall be subject to the same re-
quirements with respect to election betwsen his curtegy
and the provisions of the will, or taking under both, as
is a widow in similar circumstances umder the provisions
of sections 319-1/ and 319-15.

Ho husband who has, for one year or upwards, previous
to the death of his wife, wilfully and utterly deserted
his wife, or wilfully neglected or refused to provide
suitable maintenance for his wife, shall be entitled to
any right or interest in his wife's property by way of
curtesy.

The interests to which the husband is entitled in
accordance with this saction in the wife's real and per-
songl property shall not apply to, and nothing in this
section shell be deemed to glve the husband any interest
in, the wife's interest in community propsrty, real or
personal.

DESCENT OF PROPERTY

Sec. 3184. General rules of descent. (a) Issue,
lineal descendants. The property shall be divided equally
among the intestate's children, and the issue of any
deceased child by right of representation, and if there is
no child of the intestate living at his death, his eatate
shall descend to &1l his other lineal descendants; and if
rl]l such descendants are in the same depgres of kindred to
the intestate, they shall share the estate per capita,
that is, equelly; otherwise they shall inherit per
gtirpes, that is, by sach of the children taking a share,
and the grandchildren, the children of a deceased child
taking a share, to be afterwards divided among themselves,

~continued-



Sec. 22, MEC, continued.

pumber of persons in the same degree of kinship
who died befors the intestate, but who left issue
purviving; each share of a deceased person in the
nearest degree shall in twm be divided in the
game manner among his surviving children and the
igsue of his children who have died leaving issue
who survive the intestate; this division shall
continue until each portion falls to a living
person. All distributees except those in the
nearest degree are said to take by representation.

Sec. 318-4, RLH, continued.

(b) Widow; father and mother; brothers and sisters.
If the intestate leaves no issue, his estate shall descend
one-half to his widow, and the other half to his father and
mother as tenants in common; and if he leaves no widow, nor
issue, the whole shall descend to his father and mother, or
to either of them if only one is alive.

If he leaves mo issue, nor father, nor mother, his
estate shall descend one-half to his widow, and the other
half to his brothers and sisters, and to the children of
any deceased brother or sister by right of representation.
If he legves mo issue, nor father, nor mother, nor widow,
his estate shell descend to his brothers and slsters, and
to the children of any deceased brother or sister by right
of representation.

(c) Husband; father end mother; brothers and sisters.
If the intestate is a woman and leaves no issue, her
estate shall descend one-half to her husband, and the other
half to her father and mother as tenants in common, and 1f
she leaves no husband, nor issue, the whole shall descend
to her father and mother, or to either of them if only one
is alive; if ghe leaves no issue, nor father, nor mother,
her estate shall descend one-half to her husband and the
other half to her brothers and sisters, and to the children
of any deceased brother or sister by right of representa-
tion. If she leaves no issue, nor father, nor mother, nor
husband, her estate shall descend to her brothers and
sisters, and to the children of any deceased brother or
sister by right of representation.

{d) Widow or husband. If the intestate leaves mo
issue nor father, mother, brother or sister, nor descend-
ants of any decemsed brother or sister, the estate shall
descend to the intestate's widow, if any; or in case the
intestate is a woman, to her husband, if any.

{e) Otherwise, next of kin. If the intestate leaves
none of such relatives surviving, nor widow, nor husband,
the estate shall descend in equal shares to the next of
kin in equal degrese, but no person shall be entitled, by

-contiquad—




Sec. 22, continned. Sec. 318-4, RLH, continued.

tight of representation to the shares of such next of kin
who have died; provided, that if the estate comes through
either parent of the deceased intestate, the brothers and

sisters of that parent and their respective heirs shall be
preferred to those of the other parent.

Sec. 318-5. From uumarried minor child. If the
integtate dies leaving several children, or leaving one
child, and the issue of one or more others, and any sur-
viving child dies under age not having been married, all
the estate that came to the deceased child by inheritance
from the deceased parent, shall descend in equal shares
to the other children of the same parent, and to the issue
of any other deceased children, who have died, by right of
representation.

If at the death of such child who dies under age, not
heving been married, all the other children of his parent
are also dead, and any of them has left issue, the estate
that came to the child by inheritance from his parent,
shall descend to all the issue of the other children of
the same parent; and if all the issue are in the same
degree of kindred to the child, they shaell share the estate
equally; otherwise they shall take according to the right
of representation.

Sec. 318-14. Escheat o Territory. If the intestate
leaves no kindred, his estate shall sscheat to the Territory.

Sec. 318-15. Escheat to owvner of ahvpusg, ete. Upon
the decease of any person owning, possessed of, or entitled
to any estate of inheritance or kulesna in any land or lands
in the Territory, leaving no kindred surviving, all such land

¢ s mperneaes BTN and lands shall thereupon escheat and revert to the owner of
e et the shupuaa, ili or other denomimation of lend, of which such
- 1031 : ' escheated kuleana had originally formed a part.
Ll td I
ST O A

—continued- -39




Sec. 22, continued

GOMMENT :
MPC, sec. 22, differs from the corresponding provisions of the HIH as follows:

(1} MPC, sec. 22(a), is a substitute for sec. 318-4(b), (c) and (d), RLH 1955, whereby a widow or widower takes half of an
intestate's net estate if no issue of the intestate survives or all if issue and other relatives do not survive and is also a
subgtitute for the dower and curtesy provisions of secs. 315~1 and 316-16, RLH 1955. In instances where issue does survive,
surviving spouses in Hawail would only have dower or curtesy interests and generally where estates are sclvent, these life
interests would be substantially smaller than the shares of the surviving spouse under the MPC. The latter shares would, however,
be subject to decedent’s debts.

(2} Whereas RLH, sec. 318-4(e), permits ell persons of the blood of the intestate, however remote, to take as heirs, MFC,
gec. 22(b), cuts off remote kin beyond grandparents and their issue. The Code Committee states at p. 62:

n . . This is believed to accord with the wishes of the average person who dies intestate. Relatives may be so
distant that the decedent might well prefer that his property go to the state rather than to such relatives. The present
English statute of descent and distribution recognizes this primciple. . . . Some American states also cut off the lines of
inheritance short of the most remote relative of the blood of the intestate.

(3) RIH, sec. 318-4(e), appllies the "ancestral estate" doctrine or the favoring of the branch of the intestate's family
from whom the property was inherited to persons inheriting as next of kin. They can inherit only if they can show a relation-
ship to the original purchaser. The MFC msakes no distinction between ancestral and non-ancestral property. The Code Committee
observed that most states have repealed their statutory adaptation of the common law "ancestral estate" doctrine and states
thereto at p. 62:

WTt ig believed that such a distinection only complicatea land titles and does mot serve to carry out any wish of
the intestate."

~continued- o=




Sec. 22, COMMENT, continued.

(4) Under RLH, sec. 31&-4(b), parents take in preference to brothers and sisters; however, MPC, sec. 22(b), provides that
parents take equally with brothers and sisters.
Any revision of Hawaii's intestate succession pattern should be undertaken with the following Code Committee observation
expressed at p. 63 in mind:
"It is, of course, recognized that any scheme of intestate succession is, to some extent, arbitrary. It should in

the main express what the typical intestate would have wished had he expressed his desires in the form of a will or
otherwise. This is a highly speculative metter, and legislators may deem it desirable to modify the scheme herein set out.”




MODEL PROBATE COLE

Sec. 23. Partial intestacy. If part but not all of
the estate of a decedent is validly disposed of by will,
the part not disposed of by will shell be distributed as
provided herein for intestete estates.

HAWAIT HEFPORTS

Where will is limited in operation to a part only of
testator's estats, general administration will be granted of
remainder as of an intestate estate, 4 Haw. 513.




MOIEL FROBATE CODE BEVISED LAWS OF HAWAIT

- Sec. 24. Kindred of the half blood. Kindred of the Sec. 31¢-8. Kindred of half blood. The kindred of
balf blood shall inherit the same share which they would the half blood shall inherit equally with those of the

have inherited if they had been of the whole blood. whole blood in the same degree; provided, that where the

inheritance came to the intestate by descent, devise or
gift, of some one of his ancestors, all thoee who are not
of the blood of such ancestor, shall be excluded from
guch inheritance.

HAWATI REPORTS

Definitions: "Ancestor" means any one from whom
estate was immediately inherited by deceased, including
son or wife of deceased, 9 Haw. 393; 20 Haw. 567.

GOMMENT =
The MPC does not include the ancestral doctrine in the intestate succession scheme of MPEC, sec. 22, and in the half blood

rule of MPC, sec. 24.
In Hewaii the ancestral estate doctrine is applied to inheritance by kindred of the half blood and to inheritance

by mext of kin other than swrviving spouse, issue, parents or brothers and sisters and their children (seg Hawail comparison
to MPC, sec. 22),
The ancestral estate clause of the half blood statute hag operated to completely exclude half blood relatives of an

inteatata ao long ag any remote relative of the ancestor ex1sts, 13 Haw. 716; 15 Haw. 648. This result prompted the

Code Committee to observe at p. 64: "This proviso for ancestral estate does not logically fit in with-the half blood

statute ®



MODEL PROBATE COLDE REVISED LawS OF HAWATT

Sec. 25. Afterborn heirs; time of determining Sec. 318-9, Posthumous children. Posthumous children
relstionships. Deacendants and other relatives of the shall, in all cases, inherit the same as if they had been
intestate, begotten before his death but born thereafter, born during their father's lifetime.

shall inherit ss if they had been born in the lifetime of
the intestate and had survived him. With this exception,
the descent and distribution of intestate estates shall
be determined by the relationships existing at the time
of the death of the intestate.

COM:/ENT 2
While section 318-9, RLH 1955, limits taking to posthumous childrem, MFG, sec. 25, expands taking to posthumous collaterals

who ere in embryo at the time of the intestate's death.



MODEL FROBATE CODE

See. 26. Dllegitimate children. For the purpose of
jpheritance to, through and from an illegitimate child,

such child shall be treated the same.as if he were the
legitimate child of his mother, so that he and his issue
shell inherit from his mother end from his maternal
Irindred, both descendants and collaterals, in all degrees,
and they may inherit from him. Such child shall also be '
treated the same as if he were a legitimate child of his
mother for the purpose of determining homestead rights,
the distribution of exempt property and the meking of
family allowances. When the parents of an 11legitimate
child shall marry subsequent to his birth, such child
shall be deemed to have been made the legitimate child of
both of the parent for purposes of intestate suoccession.

REVISED LAWS OF HAWATII

Sec. 318-6. To illegitimate child. Every illegitimate
child shall be considered as en heir to his mother, and

shall inherit her estate, in whole or in part, as the case

may be, in like manner as if he had been born in lawful
wedlock.

HLWAIT REPORTS

Not heir of mother's parents, 20 Haw. 722.

HEVISED LAWS OF HAWATT

Sec. 316-7. From illegitimete pergons. If eny

- iDlegitimate person dies intestate, without leaving lawful

issue, or a widow, his estate shall descend to his mother;
but if he leaves a widow, she shall take one-half, and his
mother the other half, and if his mother is not living,
but his widow is, then the widow shall take one-half, and
the remaining hslf ghall go to his brothers and sisters

in equal parts, the children of any deceased brother or
sister taking by right of representation. In default of
gurviving brothers or sisters, or their issue, such one-
half shall go to the brothers and sisters of his mother
in equal shares, the issue of any such brother or sister
who is deceased, taking by right of representation.: In
default of any relstives as are in this section mentionbd,
the half, and the whole in the event that he leaves no
widow, shall po to his next of kin, HNo action at law or
other process shall hereafter be commenced or prosecuted
on behalf of the Territory to recover or hold any property
which but for this section, might have been held to have
escheated to the Territery.

—-continued-



Sec. 26, continued. RLH, continued.

REVISED LAWS OF HAWAII

Sec. 57-24. Legitimation.

(a) 411 children born out of wedlock, irrespective of
the marriage of either parent to another, become legitimate
on the marriage of the parents with each other and are
entitled to the same rights as those born in wedlock and
shall take their father's name as a family name, and a
Christian name suitable to their gsex. . . .

COMMENT ¢
At common law illegitimate persons inherit from spouses and descendants and they likewise inherit from him,

The MPGC and the RLH expand the above inheritance scheme relating to illegitimate persons as follows:

MOIEL PROBATE CODG REVISED IAWS OF HAWAII
Inheritance hy illegitimate From mothers and maternal kindred, From mothers.
persons. both descendants and collateral.
Inheritance from illegitimate By mother and maternal kindred, By mother, brother and aisters or
persons, . both descendants and collateral. their issue by representation,

brothers and sisters of mother or
their issue by representation,
next of kin.

Inheritance through illegitimate Mother and maternal kindred, both ———
persons. descendants and collateral.

I% is not clear whether the clause "his brothers and sisters" of sec. 318-7, RLH 1955, includes descendants of intestate's

father. MPC, sec. 26, clearly excludes such kindred.




MDEL PROBATE- GODE

Sec. 27. MAdopted children. For the purposs of in-
heritance to, through and from a legally edopted child,
such child shsll be treated the seme as if he were the
natural child of his adopting parents, and he shall ceamse
to be treated as the child of his natural paronts for
purposad of intestate succession.

REVISED IAWS OF. HAWAIT

Sec. 331~16. Effect of mdgpticn. A legally adopted
ohild shall be considered to be a natural child of the whole
blood of the adopting parent or parents under the provisions
of chapter 318, relating to the descent of property, aod tha
former legal pa.rant ar parents of an sdopted ohild end any
other formsr legal relatives or next of kin shall not be con-
sidered to be related to such child under such provisionss
and for all other purposes an adopted child and his adopting
parent or parents shell sustaln towards each other the legal
relationship of parents and child and shall have all the
rights and be subject o all the duties of that relatiomship,
the spme as if the child yere the natural child of such sdeopt~
ing parent or parents, and all such duties end rights as
hatwesn suck child and 1ts former legal parent or parsnts
shall cesse from the time of the adcpticn; provided, that if
the chjld is adopted by a person married toc a lesgel parant of
the child, the full reciprocal rights and duties which there-
tofors exlated between such legal parant amd the child, and
the rights of inheritence &s botwyean ths cthild end such legal
pareat and the legal relatives of such parent, shall continus,
notwithstanding tke sdoption, subject only to the rights
gequired by and the duties imposed upon the adoptive paren® by
reasan of the msdoption. A child legally sdopted under ths
laws of any state or territory of the United Statss or uwnd-m
the laws of eny nation shall be accorded ths sams rights and
bensfits in &ll respects as a child edopted under ths pro-

vislaops of this chapter.

cmmm*

}Ichata Cods.,

T

Bncﬂane Hawail*a adontlnn atatuto ocovers the subject mattsr of MEC, sec. 27, the latter should be cmitted from the prgposaﬂ Hﬂ“a_i



WMEL PROBATE .CGDE

Sec. 28, Persons releted tc intestats through two
lines. A person who is related to the intestate through
two lines of rslationship, though under elther one alane
he might claim as next of kin, shall, nevertheless, be
entitled to only cne shere which shall be the shere based
on the relaiionship which would entitls him to the larger
ghare,

COMIVENT ¢ .
This MG saoticn is an applicatiaon of the merger dectrine whereby rights of lesser dignity or importance cease to have an

independent existance.



MODEL FROBATE CODE

Sec. 29. Advancenmentg, .

() In_general. If a person dies intestate as to all
his estate, property which he gave in his lifetime a8 an
advancement to any person who, if the intestate had died at
the time of making the advancement, would be entitled to
inherit a part of his estate, shall be counted toward the
advancee's intestate share, and to the extent that it does
not exceed such intestate share shall be taken into account
in computing the estate to be distributed. Every gratuitous
inter vivos transfer is deemed to be an absolute gift and
not an advancement unless shown to be an advancement.

(b) Veluation. The advancement shall be considered
as of its value at the time when the advancee camse into
possession or enjoyment or at the time of the death of the
intestate, whichever first occurs.

(¢) Death of advancee beforas intestate. If the
advances dies before the intestate, leaving a lineal heir
who takes from the intestate, the advancement shall be taken
into account in the same mamner as if it had been mads
directly to such heir. If such heir is entitled to a legser
ghare in the estate than the adwvancee would have been
entitled had he survived the intestate, then the heir shall
only be charged with such proportion of the advancement as
the amount he would have inherited, bad there been no
advancement, bears to the amount which the advancee would
have inherited, had there been no advancement.

REVISED LAWS OF HAWAIT

Sec. 318-10. Advancementg; effect of. If an advancement
has been made by an intestate to any of his children by settle-
ment or portion of reel or personsl estate, or both, the value
thereof ghall be reckoned- for the purposes of this section
only, as part of the real and personal estate of the intee-

- tate, descendible to his heirs, and to be distributed to his

next of kin, according to law.

If the advancement is equal or superior to the amount
or share which the child would be entitled to receive, of
the real and personal estate of the deceased, as above
reckoned, then the child and his descendants shall be excluded
from any share in the real and personal estate of the
intestate. .

If the advancement is not equal to such share, the child
and his descendants shall be entitled to receive so much only
of the personal egtate, and to inherit so much only of the
real estate of the intestate, as shall be sufficient to make

"gll the shares of the children, in the reel and personal
estate and advancement, equal as nearly as can be estimated.

Sec. 318-11. Advancement:; valuation of. The walue of
any real or personal estate so advanced, shall be deemed to
be that, if any, which was acknowlsdged by the child by an
instrument in writing; otherwise, the value shall be
egtimated according to the worth of the property when given.

Sec, 318-12. % ot g t.g. The maintaining
or sducating, or the giving money to a child, without a
view to a portion or settlement in life, shell not be deemed
an advancement.

COMMENT 5

MPC, sec. 29, eypands the scope of the advancement rule to advancements to all heirs from the advancements to any of hig

ghildren provision of sec. 318-10, RIH 1955, Further, the Cods Comnitiee states at p. 65 that: ". . . in accordance with

secs. 3(j) and 22 hercof e surviving spouse is an heir and therefore cen be zn advancee,"

~continuad- =49~



Sec. 29, COMMENT, contimued.

Tt is not clear whether parapraphs two and thres of sec. 318-10, RLH 1955, which charges "the child and his descendants” for
advoncements, excludss degcendants enly if they talre by representation or elsc when they take per capita.

There are cases holding that advancements to children should be charged to grandchildren only when the latter take by repre-
sentation since in per capita taking the theory is taking in cne's own right and not in place of another., The Code Goﬁmittea
takes & contrary view and by subsection (c) charges grandchildren with advancements to their parents when they take por capita.
The Code Committes states at p. 67: . . . But thers would seem to be nmo sound reason why Z; grandchi1g7 should not ba charpged
with the mdvancement hers as wall as in the case whers he tock by representation.”

Ap to determining the value of adwvancements, the general rule is stated by sec. 318-11, RIH 1955—-if the wvalue is stated
in the writing sccompanying the gift, then that value 1s contralling; but if not so stated, then the value at the tims of the
gift governs. However, if possession by the sdwancee is to be delayed, there are decisions holding that the advencement should
then be vzlued as of the date the dones obtains pogsessicn and enjoyment. Likewise if the advancer retanins e life estats and
remains in possession, the value should be taken as of the time of his death. MPC, geec. 29(b), adopts this view,

The Code Committes concluded at p. 67: ", . . An advancement is only to be recognized when the decedent dies intestate

as to all his proparty."”



MDEL FROBATE CODE

Sec, 30. Aliensege. In making title by descent, it
ghall be no bar to a person that he, or any person through

whom he traces his descent, is, or has been an alien.

COMMENT =
At common law en alien could not pass or take realty by will or intestacy, whereas personalty could be so passed or taken. Thie

rule may be changed by statute or federal treaty. Thomas Atkinson, member of the Code GCommittee end a noted wills authority, states

at p. 93 of his text titled Atkingon on Wills:

fHowover, all state limitations upcn trancmission of property by or to aliens must fall when the Federal government has
recognized broader inheritance provisions by treaties. The treatymaking power is superior to the rights of ths various
states to fix the property and inheritance rights of aliens by statute or court decision. . . o

MPC, sec. 30, removes the common law disability of eliens to pass or take realty.
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MDEL PROBATE CODE

Sec, 31, Dower and curtesy abolished. The estates of
dower and curtesy are hereby abolished.

COMMENT :
From MEC, sec. 31, p. 68:

"Estates of curtesy and dower tend to clog land titles and mske alienation more difficult. Horeover, at the present tims,
when so much of the wealth of a decedent is likely to be in the form of bonds and shares, these estates do not make adequate
provision for a surviving spouse. For this reason, this section, which is in accordance with modern statutory trends,
gbolishes dower and curtesy. « « »

"The substitutes for dower and curtesy provided in the Model Code are sec. 22(a), the share of the surviving spouse in
case of intestacy, and sec. 32, the spouse's ghare in case of election against the will. #hile these shares are ordinarily
mich more liberal than dower in case of a solvent estate, they are both subject to the decedent's debta.

®, . , It should be noted that accrued rights are excepted by sec. 2(bi hereof. Hence, to the extent that existing
dower or curtesy interests are deemed accrued rights, they are excepted from the operation of this Code."
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MDEL PROBATE CODE

TAKING.AGAINST WILL

REVISED IAWS OF HAWATY

Sec. 319-14. Election between dower and will. If any
provision is made for & widow in the will of her husband,
she shall . . . make her election . . . to take under the
will, or be endowed of the eatate as provided in section

Sec. 32, Hhen surviging spouse_may elect to tgga
againgt the will. When e married person dies testate as to
any part of his estate, a right of election is given to the
purviving husband or wife solely under the limitaetions and

conditlons hereinafter stated.

319—1 but she shall not be entitled to both, unless it

(a) Extent of election. The surviving spouse may __plainly appears by the will to have been ths " intention of
elect to receive the share in the estate that the testator that she should have such provision in addition
would have passed to him had the testator died to her dower.
intestate, until ths velue of such share shall
_amount to f$5,000/, and of the residus of the
‘estate above the part from which the full inte- HAVAII REPCRTS

- 8tate share amounts to 255,000 » one-half the
estate that would have passed to him had the Election to take under will doss not bar right of
testator died intestate. dower in lands aliened during coverture, 4 Haw. 113, 115.

(b) Effect of election. When a surviving spouse elects : : S I
to take against the will, he shall be deemed to
take by descent, as & modified sharse, such part of REVISED LA?S DF HAWAII
‘the- net estate ms comes to him under the pro-
vigions of this Eection. Sec. 319-16, Gurtesg; election between qurtesy and

will. + « . If any provisions are msde for ths widower
in the will of his wife, he pghall be subject to the same
requirements with respect to elsction between his eurtesy
and the provisions of the will, or taking under both, as
R S is a widow in similar c1rcumstances under the provisions
i of sections 319-14 &nd 319-15.
CONMENT »

The Gode Committeo explains the operatlon of MPG, sece. 32(&), as follows at pp. 69-72-
' ".'u_ ..

"In determining how much the swrviving spouse 18 to receive under this cection, :eferance mist first be made to section 22.
illuﬂtrations will show how this application is madc. BSuppese the net estate is 12,000 and the decedent is survived by a

~continued- -53~-



Sece. 32, COMMENT, cantinued.

wife and one or more children. Under section 22(s) (I}, if there were no will, the wife would receive one-helf the net estate,

ar $6,000. In electing to take against the will she receives that amount up to $5,000, and half of the remasinder of her intes-
tate share under section 22(a) (I)s This remainder would be $1,000 {the difference between $5,000 and $6,000), half of which
would amount to $500. Therefore, the total share which she mey elect to take against the will is $5,500. Or suppose the
decedent's net estate is of the velue of §8,000, and he is survived by a widow and & brother. Under section 22{a) (2) the widow
would receive as an intestate share the first $5,000 of the estete and half the residue, or $1,500, a total of $6,500, Under
section 32, in electing to take against the will she receives the first $5,000 of the amount she otherwise would take as &n
intestate share, and half of the remainder of such amount. Half of this remainder is $750, making her total share upon election
against the will $5,750.

l'. L -

"In view of the fact that there is no single accepted theory on which statutory provisions for the election of a surviving
spouse are based and that a satisfactory statute could be drawn based on entirely different theories from those involved in the
above section, it seems desirable to present, as an alternative, the following provisions, which can be substituted for section
32 hereof:

"Sec, 32. HWhen surviving spouse may elect to take against the will, When a married person dies testate as to any part of
his estate, & right of election is given to the surviving husband or wife solely under the limitations and conditions herein-
efter stated.

T(a) Net estate not over /$20,000/. If the value of the net estate does not exceed /520,0007 and the value of all
legacies and devises given absolutely to the surviving spouse plus the value of any portion of the net estate undig=-
posed of by the will which passes to the surviving spouse as an intestate share is less than half the value of the
net estate, then the surviving spouse may elect to receive that amount which, when added to the value of such items,
will equal one~half the value of the net estate. In so electing, the surviving spouse is deemed to renocunce any

legacies and devises not_given absolutely. _
'(b) Net estate over /$20,000/, If the value of the net estate exceeds /$20,000/, the surviving spouse may act under the

provisions of one or the other, but not both, of the following subdivisionss:

1(1) EBlection to receive one-half with life income from a trust credited at value of principal. If the valuse
of the net estate exceeds /$20,000/ and if the total value of the legacies and devises given to the sur-
viving spouse, when valued in the manner hereinafter stated, plus the portion of the net estate undis-
posed of by the will which passes to the surviving spouse as an intestate share, is less than half the
value of the net estate, then the surviving spouse may elect to receive, in addition to all legacies and
devises given to him by the will and the intestate share in any portion of the net estate undisposed of
by the will, the difference between the value of such items and the value of half the net estate, When,
by the terms of the will, property of the met estate is left in trust with the income to be paid to the
surviving spouse for life, the value of such gift, for purposes of determining the amount the surviving

~continued~ =5t




~ Sze. 32, COMMENT, ooatinued.

spouse is entitled to receive under the will, shell be the value of the principal from which such income

is to be paid. All other legecies and devises given to the surviving spouse from the net estate shall be

-wvalued at the actual ue of the interests glven to the surviving spouse. : T

t(2) ect t v 0 in valua ebsol ., If the value of the net estate exceeds /320 0Q§7 the

surviving spouse may nevertheless treat the net estate as if it were of the value of not over z¢go,oqg7
and make an electicn in accordance with the provisions of subdivision (a) hereof, provided, however, that
the totel value of all items which the surviving spouse may receive from the net estate when this election
is made shall be /$10,000/ end no more.

1(c) Bffect of electjon. When a surviving spouse elects to take against the will, he shall be deemed to take by descent,

' as a modified share, such part of the net estate as does not coms to him by the terms of the will.! : -

| 9The alternative provisions just stated proceed on the theory that, except in larger estates, a surviving spouss should receive
" ane-half of the estate of a descemsed spouse. However, they alsc follew a modern trend to limit the surviving spouse to a life interest
in & trust of half of the estate which the surviving spouse may elect to receive., It is believed that in the case of a smaller estate
one spouse probably coantributed about as much to its accumilation as the other, Moreover, such a share is in recognition of the strong
moral obligation to provide support for a surviving wife. However, it is likely that larger estates were acquired by the testator from
some ancestor; and it is deemed fair to permit him to pass them on pretty much as he wishes after he has made adequate provision far
the maintenance of the surviving spouse. The plan of limiting the spouse to life interests in the case of larger estates follows
legislation in New York and Massachusetts. See Mass. ainn. laws (1932) e. 191, sec. 15, and M. Y, Dec. Est. Law, sec. 18.

9The general scheme of this proposed substitution is as follows: If the value of the net estate does not exceed $20,000, the
surviving spouse is entitled to teke absolutely one-half the net estate. This amount is first satisfied by crediting to the surviving
spouse any part of the net estate which is undisposed of by the will and which comes to him or her by intestate succession. The sur-
viving spouse is also credited with all legacies and devises given absolutely. These are regarded as being received under the will.
If this does not make up cne-half, the surviving spouse can elect to take ageinst the will a sufficient additional szmount to equal
one~half. In so doing the surviving spouse rencunces all legacies and devises not given absolutely, such as leases, legal life
estates, determinable fees, and future interests. If the value of the net estate exceeds $20,000, the surviving spouse may elect
ageinst the will in either of two ways. He may elect to take $10,000 sbsolutely in the same manmer as if the estate were valued at
$20,000. In that case, he receives no more, regardless of how large the estate is, The other election against the will gives the sur-
Viving spouse one-half of the net estate; but he must take all interests given under the will even though they are not absolute
interests, Furthermore, if the will gives the surviving spouse a beneficial interest for life in a trust, that gift is credited to the
share of the surviving spouse at the value of the principal from which the life income is payable, and not at the value of the life
.Sitata. Thus, it i@ possible for a tesiuter in an ostate in excess of $20,000 in value, however large it mey be, to set up & trust
: th half his estate, giving his wife only the incoms fcr life from that half. The wife must then either accept the beneficial inlar-
‘5% under the trust or be limited to taking $10,000 absolutely.
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Sec. 32, COMMENT, continued.

NTt should be observed that, although the proposed substitution is quite liberal in permitting a surviving spouse to demand
a large share in the estate, it goes mich farther than most statutes in compelllng a surviving spouse to take what is given

under the will. Thus, the tendency to upset a testamentary scheme by an election is minimized as far as is consistent with an
adequate provision for the surviving spouse.

"By way of comparison, it may be noted that section 32 represents an older but simpler solution of the problem. The pro-
posed substitution is more complicated but goes much farther in leaving a testator’s will intact. In both sections, the amounts
stated are necessarily somewhat arbitrary and may be varied to suit local needs."

. = L

!

Subsection (b) of MPG, sec. 32, was inserted by the Code Committee "to eliminate a prolific source of litigation," MPC, p. 69.
For in Hawail curtesy and dower interests are not estates by descent. In 10 Haw. 687, the Hewail supreme court held that surviving
spouses take by descent only when no children survive and that dower and curtesy rights are not estates by descent. Thus when one
elects in Hawaii to teke against the will and to take his dower or curtesy share, the taking is not by descent. The Code eliminates

dower by MPC, sec. 31, and by MPC, sec. 32(b), provides that the election to take ageinst the will results in taking by descent.
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MDEL FROBATE CODE

Sec. 33. Gifts in froud of marital rights.
* (a) Election to treat ag devise. Any gift made by

a person, whether dying testate or intestate, in fraud of
the marital rights of his surviving spouse to share in
his estate, shall, at the election of the surviving spouse,
be treated as a testamentery disposition and may be re-
covered from the donee and persons taking from him without
adequate consideration and applied to the payment of the
spousets shere, as in case of his election to take aegainst
thﬁ Willo

. (b) Fhen gift deemed fraudulent. Any gift made by a
married person within two years of the time of his death
is deemed to be in fraud of the marital rights of his sur- -
viving spouse, unless shown to the contrary. '

FPHME&;E’ ssc. 33, prﬁvides that decedénts cannot do by inter viﬁos transfers what tﬁey'cannot do by will — cuf éff surviving :
deﬁséa. Protgcting‘SPQﬂées againsﬁ such gratuitous inter vivos transfera'hga'bean‘accompliéhédfin many jurisdictions by ccurf
declsions; howaver; the basis and extent of this pfotectian is nnt.cléar.- Atkinson.staiéa'at PPe. 116;7 of his téxtl

titled Atkinson on Willa:

"There are several conceiveble solutions for this mooted problem. On the one hand any transfer by a married person
might be subject to his spouse's forced share interest, except transfers that are made for fair consideration. This position
might interfere with the practice of public and private charity. It would be unthinkable to extend the full dower principle
to personal property. At the other extreme it would be possible to take the position that any inter vivos transfer should be
effective so0 as to deprive the spouse and that restrictions should be solely upon testamentary disposition. In the majority
of cases self interest of the owner spouse will probably be sufficient protection for the surviving spouse, but death-bed
dispositions, revocahle transfers, and varicus types of connivence occur often enough to present a real preoblem. . « « It
has been suggested that the provisions of the Federal Estate Tax law, wherein certain interests held by the decedent in his
lifetime but which do not pass from him by succession are deemed part of his gross estate for tax purposes, provide an
analogy for the solution of the present problem. Thus, it could be provided by statute that the swrviving apouse should be
antitled to his share in all property in which the deceased spouse once held an absolute interest but had transferred so as
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Sec. 33, CGMMENT, continued.

to retain a power of revocation, a joint interest, or even an ordinary life estate. More complete protection would result if to
these categorigs were added a1l transfers e to defeat the spouse, though some persons would object teo this upon the grounds
stated above [Ef difficulty of determinatiﬂi%. The solution of this important problem deserves, and ultimately mist receive,
more attention thgn has been given to it in the past.”

MFG, sec. 33, is an attempt to solve the aforementioned problem; however, it does not define "gifta in fraud of marital rights.®
The Committes rationalizes the omission as follows at p. 733

; IThis section makes no attempt to define the expression 'in fraud of marital rights.! It is believed that only by judicial
e decision cen that be done. Among the situations which courts would have to classify in this connection is that where & married
person sets up an inter vivos trust reserving to himself a life estate and a power to revoke the trust. It hes sometimes been
held that such a transfer could be set aside at the instance of the surviving spouse, particularly where it deprived the settlar
D of most of his estate. It is sometimes sald that the transfer is set aside because it is illusory. . . « But it is belisved to
LS be more satisfactory to seay that it is fraudulent as to the share of the surviving spouse. 4 similar problem arises where a '
1 merried person sets up a so-called savings bank trust., It is believed that no statute could adequately indicate all cases which
' might properly be regarded as actually or constructively fraudulent as to the share of the surviving spouse.

YSubsection {b) lays down en aid in determining whether a gift is fraudulent where the proof is slight. Under this section
it is possible to show: that & gift mede within two years of the death of a married person is not fraudulent, but the burden of
proof is upon the person asserting the absence of fraud,"
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MDEL FROBATE CIDE

Sec. 34. Notice of right to elect. It shall be the

duty of the clerk of the court, within one month after

the will of a married person is admitted to probate, to

mail a written notice, directed to the teatator's sur-

viving spouse at his last known residence eddress, inform-
ing him of the date before which a written election must
be filed by or on behalf of such surviving spouse in order
to take against the will.

Sec. 35. Tims limitation for filing election. The
“e@lection by a surviving spouse to teke the shere herein-
- before provided may be made at any time within one month
"aftar the expiration of the time limited for the filing of
claims; provided that if, at the expiration of such period
for meling the election, litigation is ponding to test the
validity ar to determine the effect or comstruction of the
will, or to determine the existence of issue surviving the
deceased, or to determine any other matter of law or fact
which would affect the amount of the share to be received
by the surviving spouse, the right of such surviving
spouse to make an election shall not be barred until the
xpiration of cne month after the final determination of

- Sec. 36. TForm of election; f£iling. The elsction to
take the share hereinbefore provided shall be in writing,
igned and acknowledged by the surviving spouse or by the
guardian of his estate and shall be filed in the office

£ the clerk of the court.. It may be in the following .
ns R e be 1n the Io -RE

~caontinued~- .

REVISED IAWS OF HAWATI

~ Sec. 319-15. Effect of failure to elect. If the widow
fails to meke her election within the time hereinabove speci~
fied, the éxecutor of the:will shall immediately apply to the
probate court.for an prder citing the widow to appear ‘and make
her election within a time. £ixed by the court, . If the widow, .
having been so cited, fails to meke her election in writing
filed in the court within the time fixed by the court, or if,
whether she has been so cited or not, she fails.to mdke her
election in writing filed in the court before the administra:-
tion of the estate has been closed and the executor discharged,
she shall be conclusively presumed to have reserved her dower.

Sec. 319-14. Election betweon dower ard will, . « . she
shall, within six months after probate of the will, make her
election, in writing filed in the probate court having juris-
diction of her deceased husband's estate to take under the
will, or be endowed of the estate & . ..

Sec. 319-16. Curtesy; election between curtegy and will.
« « « If any provisions are made for the widower in the will
of his wife, he shall be subject to the same raquirements
with respect to election between his curtesy and the pro-
visions of the will, . . . as is a widow in similar circum-

" gstances under the provisions of sections 319-14 and 319-15.



Secs. 34-36, MEC, continued.

I, A. R., surviving wife /or husband/ of C. D., late of
the county of and state of do
hereby elect to take my legal share in the estete of the
sgid C. D., and I do hereby renounce all provisions in the
will of the said C. D. inconsistent herewith.

Sign
éﬁbknowledgmen§7 zg;gnatura7

COMVENT ¢
As to the form of election provided for by MPC, sec. 36, the Code Committes states at p. 74:
"If the alternative form proposed in the comment to section 32 is used, the following sentence should be added to the
form of election, immediately before the signature:

'If it is determined that the net estate axcaeds 1#20 OCL7 in value, I elect to take against the will under the terms
of section 32(b) (I} for section 32(b) (R)/.tw




MIEL FROBATE GUDE

See, 37. Right of election pergonal bto gurviying
ppousg. The right of electlon of ths gurviving spousa 1s

personal to him., It is not transferable and caonot be
exsrcised subsequent to his death; but if the surviving
spouse is incompetent, the oourt may order the guardian
of his estate to elect for him.

"In general the right to elect is personsl to the surviving spouse. Homever, if he is A mimer or le mentally inoomps=
tent! an election may be made by the court having jurisdiction over his estate in accordance with the best interests of the
Burvivor. The election cannot be made by his gauardian, unless legislaticn so provides. If the surviving spouse dias with-
out making an elesction the right to elect 1s gons -and cannot be exercised by his peraenal representative, . « of



MIDEL PROBATE C(DB

Sec. 38. Election not gpubject to_changes. An
election by or on behalf of & surviving spouse to take the
share provided in section 32 hereof once made shall be
binding and shall not be subject to change except for such
causes as would Justify an equitable decres for the re-
aclasion of a deed.
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MDEL FRODBATE CODE

Sec. 39. Haiver of a right to elect. The right of
election of a surviving spouse hereinbefore given may be
waived before or after marriage by a written contract,
agreement or waiver signed by the party wailving the right
of election, after full disclosure of the nature and
axtent of such right, provided the thing or the promise
given to such waiving party is a fair consideration under
all the circumstances. This written contract, agreement
or waiver may be filed in the same msnner as hereinbefore
provided for the filing of an election.

G

OMMENT : ' ' - : ‘ '
' u¢}5g} 930.739, states the common law rule as to walver of the right to elect againgt the will., The Code Committse explainﬁ

tpa 7 D o R o

... "It is clear that at common law the right of a swrviving spouss to take an intestaie share against the will may be waived
nder certain circumstances. But the rules applied to determine the validity of the waiver are unique and involve something
quite distinét from the requirements for the execution of a simpls contract. This section is designed to express the common-

1112% doctrine, " s . , | | - -

L
RS
o
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MDEL PRGBATE CODE

Sec. 40. Election by surviving spouse to take under

gill, When & surviving spouse makes no election to take
against the will, he shall receive the benefit of all pro-
visions in his favor in the will, if any, end shall share

as heir, in accordance with the provisions of sections 22

and 23 hereof, in any estate undisposed of by the will.

By taking under the will or consenting thereto, he shall
not thereby waive the rights of homestesd, to exempt
property or to a family sllowance, unless it clearly
appears from the will that the provision therein made for
him was intended to be in lieu of such rights.

COMMENT =z

of unfair case decisions. On pp. 122-3, Atkinson on Wills, he stated:

The Cods Committee states at p., 76 that:

"he first sentence of this ascetion is in accord with the general rule that mere expressions in a will of intent to disin-
herit an heir do not exclude him from the inheritance; there must be an effective devise of the entire estate to someone
elses . . "

On the surviving spouse's share in intestate property in partial intestacy situations, Atkinson observed that there are a mumber

", . o Curious results have been reached in case of election where part of the decedent's property does not pass under the
will. There is little express legislation as to the spouse's share in the intestate property in this event though.statutes
under which a testamentary provision is deemed in lieu of dower have been thought to have a bearing upon the matter and of
course the provisions of particular wills may be of vital consideration. Some cases take the position thaet the spouse who
elects to take under the will is not permitted to share in the intestate property, while if he elects to defeat the will he
gets his full intestate share of the intestate property. Both of these positions are unjust and the situation should be just
reversed. Holding that the spouse who supports the will is deprived of his intestate share is often based upon a too literal
interpretation of the election statutes and is directly in the face of the statutes of descent and distribution which cover all
cases of intestacy — partial as well as entire. If the spouse elects to teke ageinst the will he should take only his dower

or forced share of the intestate property because that is the interest which the law gives him if he elects to take against the
wille"

MPC, sec. 40, states the law to be as Atkinson suggests above.
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MIDEL FROBATE CUDE REVISED IARS OF HAWAIT

. Sec. 41. FPretermitted children. e Sec. 322-10. By marrisge and birth or by adoption of
~(a) Children born or adopted after will made. - When child. If, after the making of a will, the testator marries
g testator fails to provide in his will for any of hia : : and has a chlld born teo him or marries and legally adopts a
children born or adopted after the making of his last wili, . child, snd no pr0v151on is made in the will for such con-~
- such child, whether born before or after the testator's ' : tingency, guch marriage: end birth, or such marrjage ard

~ death, shall receive a share in the estate of the testator . adoption, ghall operate as a revocation of the will.
equal in value to that which he would have received 1f the : SO 5
testator had died intestete, unless it appears from the
will that such omission was intentional, or unless when the
will was executed the testator had one or more children
known to him to be living and devised substentizlly all his
eatate to his surviving spouse. ,
(b)  Children believed to be dead when will . If,
&t the time of the making of his will, the tsstator be-
lieves any of his children to be dead, and fails to provide
for such child im his will, the child shall receive a share
in the estete of the testator equal in value to that which
he would have received if the testator had died intestate,
unless it appears from the will or from other evidence that
the testator would not have devised anything to such child
hed he known that the child was alive.

COMMENT »
See. 322-10, RIH 1955, ccdifies the common law revocation by operation of law rule of which Atkinson states at p. 428 of

Atlcinson on Wills:

"This doctrine has been said to rest upon a presumed chenge of testamentary intent, but a more tenable ground is that
there is such a radical change in the testator?s situation that the law should regard tbe will as revoked regardless of the
wishes of the individusl testator. Accordingly, his intenticn is immaterial and parol evidence is inadmissible to show
that testator did not intend that his will should be revoked by his marriage followed by birth of issue."

MG, sec, 41, rests upcn presumed changes of testamentary intent, thus the will is not revoked but the omitted child takes

- &n intestate share. The Committee stetea at pp. 76-7:

~continusd- w5



Sea. 41, MFC, COMMENT, continued.

"Most pretermitted heir statutes are designed, not to force a moral obligation upon a parent, but to carry out a testator's
probable intent. If this is their purpose, then subsection (b) should be limited to the one fact situstion therein stated, for
it is very unlikely that a testator would, by accident or mistake, omit to provide for a living child in his will, ezcept in the.
case covered by that subsectlan., In subsection (b}, since extrinsic evidence is necessary to show that the testator believed
his child to be dead, it is only reasonable to allow extrinsic evidence as to his intent to exclude the child. 1In subsection
(a), however, an intent to exclude the child will rarely exist; if it is to be proved, it must be shown from the will.

"The last clause in subsection (a) is designed to epply to the following situation. Suppose A has a small estate and feels:
that he should devise substantially all of it to his wife. He, therefore, so states in his will giving his two children, B and
C, one dollar each, and the residue to his wife. Before his death a third child, D, is born. If it were not for the last
clause in subsection (a), D would take as a pretermitted heir, but B and C would not. To avoid this obviously unfair result,
the last clause was inserted; « « <.

nTt should be noted that subsection (a} covers only cases whers the last will is made before the child is born ar adopted.
Thus, if a testator mekes a will and afterward has children born or adopted and still later executes a second will or a codieil |

. to his will, the facts do not come within subsection (a).
ol "This section makes no provision for omitted grandchildren or more remote issue. 8ee section 3(a).®
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MODEL PROBATE CODE
HOMESTEAD, EXEMPT PROPERTY AND FAMILY ATLOWANGE

Sec. A2. Homestead. At any time after the return of
the inventory the court, of its own motion or upon applica-
tion, shall set apart the homestead to the persons entitled
thereto. The homestead so set apart shall not be subject
 to administration and shall be exempt from all claims
against the estate excepting any lien thereon at the time
of the decedent's death. The title to the land set apart
for the homestead property shall pass, subject to the right
of homestead, the same as other property of the decedent
and shall be included in the decree of final distribution.

Sec. 43. Distribution of exempt property. The sur-
viving spouse or minor children of a decedent shall be
entitled absolutely to such personal property of the
estate as may be exempt from execution or forced sale under
the constitution and laws of this state or such other
personal property as_s be selected, of the total
appraised valus of [%20 , whichever is greater, any por-
tion or 211 of which may be taken in money. Such property
shell belong to the surviving spouse, if any, otherwise to
the minor children in equal shares. The selection shall
be made by the surviving spouse, if living; otherwise by
the guardian of the estate of each minor child for such
child, or by the court. At any time after the return of
the inventory the court, of its own motion or upon
application, shall set apart the exempt property to the
Persons entitled thereto. Such property shall not be
-8ubject to administration and shall be exempt from all
claims gpainst the estate except any lien thereon at the
‘time of the docedent's death.

: Sec. 44. Family ellowange. In addition to the
Tight to homestead and exempt property the surviving

Bpouse and minor children of a decedent shall be
ntitled to a reasonable allowancs in money cub of the

~corntinuad-
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REVISED LAWS OF HAWAII

Sec. 317-21. Allowance for family, dependents. Pending
the administration of the estate of a deceased person,
provision may be made for the maintenance and support of the
family of the deceased person as follows:

: () When a person dies, leaving a widow or widower or
other members of his or her family living in his or her
home, who were being maintained and supported by the dece-

.dent at the time of his or her death, such person or persons

shall be entitled to have possession of the home and of all
the wearing apparel and other personal effects and household
furniture and effects of the decedent, until such time as
the executor or administrator in his discretion terminates
such possession.

(b) The court or judge shall make such reasonable
allowance out of the estate as is necessary, for the
persons enumerated in subsection (a) of this section, and
for other members of the decedent‘’s family, maintained
and supported by him or her, according to their circum-
stances and the relationship which they bear to the
decedent, during the progress of the administration of the
estate, which allowance, in case of an insolvent estate,
shall not be longer than one year after granting letters
tegtementary or of administration.

(¢) Any allowance made by the court or judge in
accordance with the provisions of this section shall be
paid in preference to all other charges, except funeral
charges and expenses of administration, and any such
allowance whenever made, may, in the discretion of the
court or judgas, teke effect from the death of the decedent.




Sec, 44, m, continued.

egtate for their maintenance during the pericd of administra-
tion according to their previous standard of living, which
allowance must not continue for longer than one year in the
case of an insolvent estate. Such sllowance may be made upon
petition et any time after the filing of the inventory, but a
temporary allowance may be made prior theroto in case of great
noed., The allowence so ordared may bs made paysble ln one
payment or in periodic installments, and shall be payable to
ths surviving spouae, 1f living, for the use of such surviving
gpouse and the minor children; otherwise ta the guardiens or
other persons having the care and custody of any minor children;
but in case any minor child shall not be living with the sur-
viving spouse, the court may make guch division of the allowance
for maintenance as it deems just and equltsble. L

COMMENT : '
Hawnii does mot exempt the home from creditors' clajms and entitles e person'’s surviving spouse and family only to possession

of the home until the perscnsl representative terminates such use.

Thus before Hawali enacts MFC, sec. 42, 1t will be necessary for the legislature to enact a homeastead éxemption gtatute. The

Code Committes states thereto at p, 79: MBut such = tagk is obvlously far beyond that undertaken in this Code.” This would necssei-
tate the legislaturs's (1) defining homestead — is it to be a fee interest or only a possessory estate? =— and (2) placing a meximum

value limitation to the homestead exemption. MFC, sec. 42, does mot define homestesd nor state the operational limitations of this

exemption.

Hawaii does have, however, a statute exempting certain specified personal property from creditors' claims. It is sec. 233-65,
RIH 1955, but Hawaii's probate statutes do mot give surviving spouses and minor children legal title to such property; decedents’
families would be entitled to use only at tha personal representatives' discretion. Furt.hér ’ the personalty subject to families®
use upon the owners' death asre only "wearing apparel and othor personal effects and houaaht;nld furpiture and effects." Sec. 233-65,

~continusd- ~63-



‘550, 44, COMMENT, continued.
RLH 1955's specific list of personsl property exémbt from creditors' claims includes among othera "two oxen" and "one half of the
uagaa due every laborer". The Code would exempt the list in sec. 233-65.
" The Code Committee Btates thereto at p. 80z
n_ . Many of these exemption statutes are now archaic and in view of the tendency to permit a selection of other
property or money in lieu of the property so exempt, such a provision is incorperated here. It permits the greatest degree

of flexibility in accordance with the needs and desires of the individual members of the family. It alsc permits the
selection of articles of sentimental family value and of an automobile for family use."

MPC, mec. 44, providing for a family allowance applies under the MIC only to "the surviving spouse and minor children of

deceased” whereas sec. 317-21(b), RLH 1955, applies to the surviving spouse, "other members of /dsceased'g/ family living in

ﬁis or her home, who were being maintained and supported by the decedent" and "other members of the decedent's family maintained
and supported by him or her,"
| On the peyment priorities of the interests protected by MPC, secs. 42 through 44, the Code Committee states at p. 8l:

'... See gec. 142, providing that administration and funeral expenses have priority over the family allowances;

but the homestead and exempt property are not liable for these expenses, and do not constitute assets for any purpose
except to benefit the family."
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MDEL PROBATE CODE REVISED IARS OF HAWAII

EXECUTION AND REVOCATION OF WILLS

Sec., 45. Who _may make, Any person of sound mind Sec. 322-1. Age:; sound mind. Every person of the age
eighteen years of age or older may make a will. of twenty years and of sound mind may dispose of hils estate
both real and personal by will.
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. MDEL FROBATE, CODE

‘Sae. 46, Fho may witness. -

"(a) -Any persaon competent to be a witness ganerally in
thia state may act as attesting witness to a will. :

_.(b) No will is invalidated because attested by an in-

terested witness; but any interested witness shall, unless
the will is also attested by two disinterested witnesses,
forfeit so much of the provisians therein mede for him as
in the aggregate exceeds in value, as of the date of the
testator's death, what he would have received had the testa-~
ter died intestate.

(e} No attesting witness is interested unless the will
glves to bim some perscnel and beneficlal jnterest.

BEVISED JawW3 OF HAWATT

Sec, 322--5. Gifts to witpess. .All beneficial devises,
legacies and gifts whatever, made or given in any will to a
subscribing witness thereto, shall be void, unless there are
two other competent subscribing witnesses to the same; but e
mere charge on.ths estate of the testatar for the payment of
debts, shall not prevent his creditors from being competent
witnesses to his will.

Sec. 322-6, To heirs who.are witnesasss. If any wit-
ness, to whom any beneficial devise, legacy or gift, is made
or given, would have been .entitled to any share of the
estate of the testator, in-case the will had not been esuab--
lished, then so mich of the shaere as would have descended ar
been distributed to the witness, as will not excaed the da-
vise or bequest made to him in the will, shall be saved to
him, and he may recover the same of the devisees or lsgatees
nemed in the will, in proportion to and out of all tas pasts
devised or bequsathed to them.

HAaWAIT REPORIS

An interested attesting witness is qualified to prove
execution of a will, though his legacy thersunder is void.
26 Haw. 186, 195.




MDEL PROBATE CODE REVISED IA:s OF HAWAIT

Sec. 47. BExecution. The execution of & will, other Sec. 322-3.
than a holographic or nuncupative will, must be by the

signature of the testator and of at least two witnesses

as follows: express direction, and attested by two or more competent
(a) Testator. The testator shall zignify to the witnesses subsceribing their names to the will, in the
abtesting witnesses that the instrument is his praesence of the teatator.
®ill and either
(1) Himself sign, or
(2} hcknowledge his signatwre alrsedy made, or
(3) At his direction and in his presence have
someone else sign his neme for him, and
{4) In any of the above casea the act must be
doae in the presence of two or more attest-
& ing witnesses,
{b) Witnesses. The attesting witnesses must sign
{1} In the presence of the testator, and
(25 In the presence of each other.

Ariting; asimature: witness, Ho will |
phall be wvalid, unless it is in writing and signed bty the j
testator, or by some person in his presence and by his ‘
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MDEL PROBATE C(DE

HAWATI REPCRTS

Seo0. 48. Holographic will. No witnesa to a holographic Will with no witnesses refused. probate, 1 Haw. 297; but
will is necessary, but the asignature and all its material holographic will.valid by laws of place of testatar's domi-
provisions .mist be in the handwriting of the testator and his

cile at time of death, admitted to ancillary’probate,
handwriting must be proved by two witnesses. . 10 Haw. 80,.34 Haw. 559. ‘




MODEL PROBATE CODE HAWAIT REPORTS

Sec. 49. Nuncupative will. Verbal or nuncupative wills, since in accordance with
(a) A nuncupative will may be made only by a person custom of early days, held to be valid to convey both
in imminent peril of death, whether from illness or reelty and personalty, 2 Haw. 82. Prior to the enactment
otherwise, shall be valid only if the tegtator died as a of the organic laws of 1846, & verbal will might be made
result of the impending peril, and must be 4 Haw. 571, 576. ?

(1) Declared to be his will by the testator
before two disinterested witnesses;

(2) Reduced to writing by or under the
direction of one of the witnesses within
thirty days after such declaration; and

(3) Submitted for probate within six months
after the death of the testator.

{b) The nuncupative will may dispose of personal
property only gnd an aggregate value not exceeding
one thousand /$1000/ dollars, except that in the case |
of persons in active military, air or naval service in
time of war the aggregate amount may be ten thousand
/$10,000/ dollars.

(e} 4 nuncupative will neither revokes nor changes
an existing written will.

COMMENT :
Verbal wills cannot bhe currently executed in Hawaii,

~Th—




MDEL FROBATE CODE REVISED IAWS OF HAWATY

-Sec. 50. Foreien execution.. & will executed outside Sec. 322-7.- Foreimm executed wills. A last will and

' this state in & manner prescribed by this zﬁod , OT & testament, executed without this Territory in the mode
written will exeouted outside ‘this state in & manner pre- prescribed by law, either of the place where executed or of
seribed by the law of the place of its execution or by the - the testator's domicile, shall be deemed to be 1egally axe-
law of the testator's domicile at the time of its execu~ ‘ cuted, notwithstanding the provisions of eectlons 322-3 to
tion, shall have the same force and effect in this state 322-6 and shall be of the same force and effect as if exo-

asif executed in_thig state in compliance with the pro- - cuted in the mode prescribed by the laws of this Territory,

visiona of this /Gode/s provided, ‘the last will and testement is in writing and

eubecribed by the teetator.

Seo. 322-7, RLH 1955, refers merely to "the testator's domicile" without specifjing‘whether it is to be domicile at'tne:timef6£_
execution or of death‘ “MPG,. Bec. 50, epecifies it to be at the time of execdtion. The Hewaii statute in queetion was enacted”in:}

1929 and it wes baeed on the Unifprm Willﬂ Aot ‘Foreign Executed That Act. was declared obaolete in 1940 by +the Gonference of ‘
Ommiﬁeionere on Uniform - State Iaws' and in 1942 the Model Execution of Wills Act was promulgated, sec. 7 of which is MPC, sec. 50.

The Code Commities states at p. 81:

"Sactions 45 to 50 inclusive are sections 2 to 7 inclusive of the Model Execution of #ills Act.



WODEL FRODATE GDE

Se¢. 51. Hevocation by written will or by act on
document, A will, or any psrt thereof, can be revoked

a) By a written will; or

(b) By being burnt, torn, csnceled, obliterated or
destroyed, with the intent snd for the purposs
of revoking the same, by the testator himself ar
by ancther person in his presence and by his
direction. If such act is done by any person
other than the testator, the direction of the
tastater and the facts of such injury or de-
struecticn mist be proved by two witnesses,

Sec. 52, Revocation of nuncupative will. A nuncupa=-
tive will or any part thereof can be revoked by another
nuncupative will,

Sec., 53. Change in circumstances; divorce, If after
making & will the testator is divorced, sll provisions in
the will in fayor of the testator's spouse so divorced are
thereby revoked. With this exeeption, no written will,
nor any part thereof, can be revoked by eny changs in the
circumstances or condition of the testator,

Sec. 54. Specific provisions for revocation sxclusive.
No wili, nor any part thereof, can be rovoked except as
specifieslly provided in sections 51 to 53 hereof.

~contimued-~

REVISZD 1&WS OF HAWATT

Sec. 322-8. Hevocation, mode of. No will shall be
revoked, unleas by burning, tearing, canceling or cbliter-
ating the game, with the intention of revoking i1t, by the
testator or by some person in his presence, and by his di-
raction, or by some other will in writing, executed as
preseribed in this chapter; but nothing contained in thig
section shall prevent the revocation implied by law, from

subsequent changes in the condition or ciroumstences of
the testator., !

Sec, 322-10. By marriage and birth or by sdoption of
child. If, after the making of a will, the testatar
marries and has a c¢hild born to him, or marries and legally
adopts a child, amd no provision is wade in the will for
such contingency, such marriags and birth, or such marriege
and adoption, shall aperate as a revocation of the will.

1
Sec. 322-11. By marriage of woman., A will executed b
any woman shall be deemed revoked uwpon her thereafter ente

ing into merriage, and shall not bs revived by the death of
her husbend.

HAWAIT REPORIS

A will executed by a woman who, at the time of ita e
tion, wes married and undivorced is not, under sec. 322-11,
RLH 1955, to be deemed revoked on her subsequent divorce
marriege to another man, 32 Haw, 826,
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Secs. 51-54, continued.

GOHHENI=' : o _ : ' o
MG, secs. 53 and 54, restrict revocation by circumstances only to subsequent divorce. Under current Hawaii law, divorce is not

& change of circumstance calling for revocation by operation of law, see 32 Haw. 826 above. The last clause of sec. 322-8,7RIH 1955, -
providing for "revocation implied by law from subsequent changes in the condition or circumstances" is objectionable to ths Code

Gﬁﬁ@ittee since it is all inclusive and indefinite. They state at p. B3:

", o o Such a doctrine introduces an undesirable element of uncertainty into the question of the validity of a duly exe-
outed will. No revocation by circumstances should be permitted except on such grounds as are specifically named in ths statute
and these grounds should be as few as possible. Section 54 of this Gode makes the grounds for revocation named in the statute

exclusive."
Then arguing for the elimination of secs. 322-10 and 322-11, RLH 1955, the Committee states at p. Bl

"Tn a number of jurisdictions, marriage of the testator, or marriage and birth of issue, revoke a will. Such a provision
is believed to be unnecessary in this Code. Section 32 allows & surviving spouse to elect to take & share of the estate
egainst the will. And sec. 41 provides for afterborn children taking an intestate share against the will, These sections are
believed to bs edequate to protect a surviving spouse or afterborn children, The only extrinsic circumstance which revokes a
will, under the provisions of this Code, is a divorce. ILegislation to the effect that divorce revokes a will is not common,
but does exist in & few states.”

=T




MDEL PROBATE CDE

Sec. 55. Revival of revoked or invalid will. No will,
nor any part thereof, which shall be in any manner revoked,
or which shall be or become invalid, can be revived other-
wise than by a re-execution therseof, or by the execution of
another will in which the revoked or ilnvelid will or part
thereof is lncorporated by reference.

REVISED IAWS OF BAWAITL

Sec. 322-9. Effect on prior will. If, after the makiq
of any will, the testator duly makes and executes & secomd
will, the deetruction, canceling or revocation of the second:
will shall not revive the first will, unless after such de~
atruction, canceling or revocation, the first will is duly
republished.

Sec., 322«3.5. JIncorporation by refersnce. An existing
document, book, record or memorandum mey be incorporated in -
a will by reference, if referred to as being in existence at
the time the will is executed,
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MISCELIANEOUS PROVISIONRS

Seo. 56. NWill to operaste on after~acquired property.
Any estate, right or interest in lend or other things
acquired by the testator after the making of his will may
pass thereby and in like manner as if title thereto was
vested in him at the time of making the will, unless the
contrary manifestly appears by the will to have been the
intention of the testator.

REVISED IAWS OF HAWAII

Sec. 322-12, Presumption againgt integtacy. Every
devise, purporting to be a devise of all the real or per-
sonal estate of the testator, shall be construed to convey
all the real or personal estate belonging to him at the

time of his decease, unless it clearly appears by the will
that he Intended otherwise. :

- COMMENT':

1y prior to his death.!

A8 regards wills operating on after-acquired property, in 31 Hew. 259 the Hawaii Supreme Court said at p. 263:
"ha contention set forth in the bill that land acquired by Akshi between the date of the executicn of her will end the dats

of her death did not pasa under the will is, it need hardly be stated, unfounded. It is well settled in Hawaii that & will takes
effect as of the death of the testator and, in the absence of provisions to the contrary, affects property owned by him immediate-

The court concluded its point by guoting sec. 322-12, RIH 1955, sbove.




MDDEL FROBAT: CODE

Sec, 57. Failure of tegtamentary provisions by lapse

%as Geﬁe;g; rule. If a devise of real or personsl
property, not included in the residuary clause of the

will, is void, is revoked, or lapses, it shall become a
part of the residue, and shall pase to the residuary
devisee, unless a contrary intent is indicated by the
terms of the will.

(b) Avoidance of failure of devise when devisee dieg
hefore testator. Unless a contrary intent is indicated by
the will, when any adopted child of the testator or blood
relative within the fourth degree
El; Is designated as a devisee, or
2) #ould have been a devisee under the terms of a

class gift, had he survived the testator,

and such adopted child or blood relative dies after the
making of the will end before the testator leaving issus
surviving the testator, or is dead at the making of the
will leaving issue surviving the testator and the fact of
his death is unknown to the testator, then such issue as
represent the deceased devisee shall be deemed substituted
for him so as to take the interest under the will which
their deceased ancestor would have taken had he survived.

HAWAIT REPORTS3

4 general residuary clause in e will is a gift of all
that 13 left after the gifts specified or designated have
been paid or satisfied, its function being to embrace
everything not otherwise effectually given, including
lapsed legacies and devises, 22 Haw. 510, 515.

COMMENT 2

MPC, sec. 57(b), is an anti-lapse statute which like the intestacy provisions of MPC, sec. 22, attempts to determine the

probable intent of the everage testator if he considered the possibility of his surviving the legatee or devisee. BHawaii bhas no

such statute.

The Code Committee observed that most lapse statutes are silent as to its application to cless gifts. There are courts
holding for and against such application. The Code Committee states thereto at p. 86:

", . . Most courts, however, do apply lapse statutes to class gifts where a potential member of the class dies
before the testator but after the will is executed. The reason would seem to be that to do so helps to effectuate

the tegtator's deaires.

=contimied- «80—~




Sec. 57, COMMENT, continued.

"The mogt serious difficulty in applying lapse statutes arises whore a potential member of the class dies before the

will is executed. In the case of a devise to & named person who dies before the will is made, such as a testamentary gift

of a plece of land or a sum of money to A, it is evident that *he testator supposed A was alive when he made his will or A
would not have been named as a devisee. Therefore, in a yproper cace, it would effectuste the testator's intention to apply
the lapse statute to the devise to A. But suppose the testrtor deavises a portion of his estate 'to the children of A,! and

at the time the will is executed A has four children, an? has bhad two others who died more than ten years before the execution
of the will, leaving issue. It would seem highly unlikely thut the testator would intend to include the children alveady dead
within the phrase 'children of A.' Indeed, practically the only case in which he would intend to include potential members

of the class dead when the will is executed is a case where ha does not know they are dead. This section of the Code limits

the application of the lapse statute to such cases, and is believed to avoid most of the litipgation concerning class gifts
which commonly arises in comnection with such statutes.

"As to what issue 'represent the deceased devisse,' see the definition of 'representation' in sec. 22(c) hereof."
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Sec. 58. Renunciation by heir or devigee. An heir or

devisee may renounce the succession to the real and person-
sl property of a decedent, but the renuncistion shall be
subject to the rights of creditors of the heir or devises
and of the taxing authorities., 1In case of an effective
renunciation by the heir, the property shall descend as if
he had died before the decedent,

COMMENT 3
Hawall does not have a rsnuncistion statute and therefore the common law rule applies. The Code Committee discusses the common

law and its relation to seo. 58 as follows at pp. 86-87:

"At common law & devisee could renocunce but an heir could not as to land. The rule as to the devisee is here stated
principally because it might otherwlse be implied that a statute as to renuncistion by the heir repeals the common law rule
permitting a devisee to renounce. No good reason is perceived why the heir as well as the devisee should not be permitted to
Tenounce.

"However, neither the heir nor the devisee should be permitted to prejudice his creditors or the taxing suthorities by a
renunciation. The common law ia not clear as to whether the devisee is able to defeat the rights of creditoras and taxing
authorities. Hence, this section makes express provision on that point.

"The effect of the renunciation by a devisee on other distributees of the decedent's estate is a matter of common law and
is too complex a matter to be dealt with satisfactorily in a statute. Thus, if the interest rencunced is a life estate, the
whole question of the accelsration of future interests is involved. . . . Moreover, if the interest rencunced is an interest
in joint tenancy in fee simple, it would commonly devolve upon other joint tenants. If the interest renounced is given in
severalty in fee simple or absolutely, it would ordinarily fall into the residuary estate unless it were a part of the
residuary estate or there were no residusry clause in the will. In the latter case, the renounced interest would commonly
devolve upon the heir,.m




MOIEL PROBATE COLE

Sec. 59. Deposgit of will with court_in testator's
time.
: a Qgpgglg_gf_ulll A will may be deposited by the
f”.P son g it, or by some person for him, with any

[FI court, to be safely kept until delivered or
disposed of as hereinafter provided. The ¢ erk of the
court, on being paid the fee of Jone do therefor,
ghall receive and keep such will, and give a cortificate
deposit for it.

. (b) How encloged. Every will intended to be deposited
as aforesaid shell be enclosed in a sealed wrapper, which
shall have indorsed thereon "Will of," followed by the name
of the testator. The clerk of the court shall indorse
thereon the day when, and ths person by whom, it was
delivered. The wrapper may also be indorsed with the nams
of the person to whom the will is to be delivered after the
ath of the testator. It shall not be opened or read

ntil delivered to a person entitled teo receive it, or
otherwiae disposed of as hereinafter provided.

“{c) To whom delivered. During the lifetime of the
atator, such will shall be delivered only to him, or
8ome person authorized by him by an order in writing
1y proved by the oath of a subscribing witness. After
B death, the clerk shall notify the person named in the
rgsement on the wrapper of the will, if there be a
BOn so named, and deliver it to him.

(2) Hhen will to bo opened. If the will is not
Lvered to a person named in the indorsement on the
Pper, it shall be publicly opened in the court

hin thirty days after notice of the testator's death,
retained by the court until offered for probate.
e shall be given to the executor named therein and
ch other persons as the court may desipgnate. If
foper venue is in another court, the will shall be
mitted to such court; but before such transmission
¢ Copy thereof shall be made and retained in the
An which the will was deposited.

—continued-
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Sec. 59, continued.

COMMENT =
From MPC, p. 883

"3tatutes of this kind sppeared early in American statute books. . . . Many states stlll have such legislation. The
principal object of enacting such a statute 1s to protect a testator who fears that his will may be lost or wrongfully
destroyed before it can be probated. . . ..

"Tt is possible that a provision might be added to the effsct that the eourt should keep an index of a1l wills
deposited under the provisions of this section. . . . Howsver, in msny localities littls nge will be mads of this section,
and if the wills deposited under it are filed alphabetically, that would seem teo be sufficient. If something more 1s
thonght desiratle, this can be taken care of by rule of court." (emphasis supplied)




MOTEL PROBATE CODE HAWAIT REPORTS

B Sec. 6). Construction of will. The court in which a Probate court has jurisdiection to construe uillfonly
“will is probated shall have jurisdiction to construs it at to the Incidental extent necessary in the exercise of

. any time during the administration. Such construction may their general jurisdiction over the ordinary administration
. be made on the petition of the personal representative or of estates, 24 Haw. 148.

‘of any othér person interested in the will; or, if a
constmiction of the will is necesgary to the determination
of an igsue properly before the court, the court may
‘eonstrus the will In connection with the determination of
~guch igsue. When a petition for the construction of a
will is filed, motice of the hearing thereon shall be given
to interested persons.




MDDEL PROBATE GODE
PART III. ADMINISTRATION OF DECEDENTS ' ESTATES

PROBATE AND GRANT OF ADMINISTRATION

Sec. 61. YVepus.
(a) Proper county. The venue for the probate of a will
and for administration shall be

(1) In the county in this stete where the decedent
had his domicile at the time of his death.

(2) If the decedent had no domicile in this state,
then in any county wherein he left any
property or into which any proparty belonging
to his estate may have come.

(b) Proceedines in more than one county. If proceedings

are commenced in more than one county; they shall be stayed

REVISED LAWS OF HAWATI

Sec. 25-21. Limitations. The power and jurisdiction
of circuit courts and circuit judges in chambers relating
to causes of a civil nature as defined in ssctions Z215-17
and 215-18, shall be limited as follows:

(d) Proceedings for the probate of wills, for the
appointment of administrators and trustees of the estates
of deceased persons, for the admeasurement of dower and
for all matters relating to the administration and settle-
ment of estates of deceased persons, shall be brought only
in the eircuit where the deceased had his last domiecile;
provided, that if the deceased was last domiciled without
the Territory, the proceedings may be brought in any cir-
cult in which there is estate to be administered; . . ..

except in the county where first commenced until final determi-

netion of verue in the county where first commenced, If the

proper venue is finally determined to be in another county, the

court, after meking and retaining a true copy of the entire
file, shall transmit the original to the proper county. The

proceeding shall be deemed commenced by the filing of a petition;
and the proceeding first legally commenced shall extend to all

of the property of the estate in this state.
(c? Tranpfer of proceeding. If it appears to the court

at

any time before the decree of final distribution in any proceed-

ing that the proceeding was commenced in the wrong county or
thet it would be for the best interests of the estate, the
court, in its discretion, may order the proceeding with all

papers, files and a_certified copy of all orders therein trans-
ferred to another / court which other court shall there-

upon proceed to complete the administration proceeding as if
originally commenced therein.

~contimied- -86-



Sec. 61, continued.

COMMENT &
The Code Committee discusses MPC, sec. 61(b) and (c), at pp. 90-91 as follows:

WSubsection (b) is designed to resolve conflicts between prcbate courts of different counties in the same state . . ..

WAs between concurrent proceedings, it is a comron provisicon of statutes to provide for priority in fsvor of the one
1first commenced' or some similar phrase. But all too cften there is no stateuwent as to what conslitutes the commencement
of & proceeding. This has resulted in two views, dimmetrically opposed, one holding that the proceeding is ccommenced by
the filing of a petition, the other that the proceeding is not commenced until the court acts on the petition by appointing
e personal representative. A few statutes explicitly provide that the filing of tke petition operates as a commencement of
the proceeding. Others resolve priority upon the filing of a petition in cases whewre there is an alternative venue. The .
lagt sentence of subsection (b} is intended to define the manner in which and the point of time when a proceeding is ’
commenced. In addition it provides that one administretion extends to all property of the estate throughout the state, in
order to preclude the practice of having an administration in every county in which dny property of the decedent is
located. : :
' - "Subsection (c¢) providing for transfer of venue is intended to make possible the transfer at any time of a proceeding
" to another county when it is in the bsst interests of the estate or when it appears that the proceeding was commenced in .
the wrong county. Thus convenience, the prime purpose of venue, is made possibla. during the entire period of
"administration." ' ' . ' ‘
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MDEL FRGBATE CODE HARATT REPCRIS

Sec. 62, Character of yroceeding. The administration The jurisdiction of the probate court ceeses when an
of the estate of a decedent from the filing of the petition executor has made his final settlement, 31 Haw. 163, 175.

for probate and administration ar for administration until
the decree of finel distribution end the discharge of the
last personal representative shall be considered as one
proceeding for purposes of Jjurisdiction. Such entire pro-
ceeding is a proceeding in rem. No notice shall be juris-
dictional except as provided in sections 69 and 70.

COMMENT
From MFC, pp. 91-92:

M« « It has ¢ » « frequently been held that the entire course of edministration is one proceeding, thus eliminating any
jurisdictional requirements as to subsequent notice. . . . the scheme contemplated in this Gode Jand under sec. 317-14,
RIH 1955/ sssumes that the court takes jurisdiction of the land of the decedent as well as his personalty from the stert. It
is true, special provisions are hereafter mede for notice of proceedings to sell land, But it would seem that they should be
comparable to an execution sale pursuant to a money judgment in a civil action at law, in that they constitute one step in a
judicial proceeding alreedy initiated. Thus in the example of the execution sale no notice is necessary far jurisdiction to
complete the sale, The proceeding is still a unit though a will of the same decedent is later discovered amd probated or
though a successor personal representative is appointed and qualifies, However, this section does not epply where adverse in=-
terests of third parties in the estate are being litigated. See secs. 130 and 162 hereof. ;
"Throughout this Code the term !proceeding,! when used in connsction with probate or administration matters, indicates the °
entire course of probate and edministration of an estate. However, the term 'proceedings! is often used to iIndicete various .
steps which are only parts of such proceeding.m
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Sec. 63. Duty of custodian o 11y liasbility. After
the death of a testator the person having custody of his
will shall deliver it to the court which has jurisdiction
of the estate. Every person who wilfully refuses or fails
to deliver a will after being duly ordered by the court to
do so shell be guilty of contempt of court., He shall also
be liable to any party aggrieved for the damages which may
be sustained by such refusal or failure.

Sec, 64. Petition for probate and eppointment of
pergonal representative; who may vebition. Any interested
person may petition the court of a propsr county

(a) To have the will admitted to probate, whether the
same is written or unwritten, in his posression
or not, is lost, is destroyed or is without the
state;

(b) For the appointment of an executor if one is
designated in ths will;

(¢} For the appointment of an administrator, if no
executor is designated in the will, or if the per-
son so named is disgualified or unsuitable, or
refuses to serve, or if there is no will.

petition for probate may be combined with & petition for
the appointment of an executor or administrator; and a per-
- 8on interested in either the probate of the will or in the

Pigintmant of s personal representative may petitien for
Olit,

REVISED IAWS OF HAWAII

Sec. 317-6. Probate of will., In all cases in which
any person, whether a citizen of the Territery or otherwise,
dies, in any part of the Territory, leaving & will in the
Territory of his property within its jurisdiction or abroad,
or has died abroad and there left a will bequeathing or dis=~
posing of his property in the Territory, the person nemed as
executor of such will, or the person to be benefited thsreby,
or the person in whose charge the same was deposited or some
person in behalf of those interested, shall apply to a
circuit judge for probate of such will, and for ecitatica of
the witnesses thereto, amd of the next of kin of the decoased.

Sec. 317-8. Isotters of administration. In like manner,
the person entitled and desirous to administer, according to
the priority of right hereinafter prescribed, upon the estate
of any person dying intestate in the Territory, and leaving
property therein, or dying abroad and leaving property in the
Territory shell apply by pstltion to a ecireuit judge for
power to administer thereon. :

ONMENT ¢
thereto,

-

Sec. 317-6, RIH 1955, provides that the custodian of a will "ghall apply" to the eircuit court for probate of such will. MFG,

sec, 63, provides that such custodian "shall deliver™ the will to the court and further provides legal senctions to enforce obedience

Insofer as creditors ere listed in sece 27713, RIH 1955, emong those entitled to petition for administration, they are included
hin the phrase "some porazcn in behsld of those interested® of sec. 317-6, RLH 1955, listing those who ghall petition for probote of




MOLEL PROBATE GOIE REVISED L4WS OF HAWAII

Sec. 65. Contents of petition for probate and Sec. 317-10. Sworn petition. All applications for
appointment of personal revregentative. A petition for probate of wills, or for letters of administration, shall
probate of a will or for the original appointment of a be by sworn petition, in which the party shall Bet’forth
general personel representative or for both shall state: a1l the facts upon which his application rests.

(a) The name, age, domicile and date of death of
the decedent;

(b) The names, ages and residence addresses of the
heirs and devisees, if any, so far as known
or can with reasonable diligence be ascertained;

(¢) The probable value of the real and of the
personal property;

(d) If the decedent was not domiciled in the state
at the time of his death, what property is
within the county in which the petition is
filed;

(e} If the decedent died testate and the will has
not been delivered to the court, the contents
of the will, either by attaching a copy of it
to the petition, or, if the will is unwritten,
lost, destroyed or suppressed, by including a
gtatement of the provisions of the will so
far as known;

(f) The names and residence addresses of the persons,
if any, named as exscutors; and

(g} If the appointment of a personal representative
is sought, the name and residence address of the
person for whom letters are prayed; and his
relationship to the decedent or other facts, if
any, which entitle such person to appointment.

COMENT:
From MPC, pp. 93-4:

"It may be deemed desirable for the Judges heving probate jurisdiction to promulgate standard forms for petitions
for probate and for the appointment of a personml representative. This can be done under the powers glven in sec. 10
of this Cods."




MODEL PROBATE COIE

Sec. 66, Demand for notice of procsedinms for probats
or_appointment of personal representative. If any intereated

person desires to he notified before a will is admitted to
probats or before a general personal reprosentative is
sppointed, he may file a demand for notice with the court.
No demand for notice ig effective unless it conteins a
gstatement of the interest of the persom filing it, and his
address or that of hils attornsy. After filing the same, no
vill ghall te admitted to probate and no personal repre-
gentative ghall be appeinted, other than a special adminis-
trator, until the motice provided for in section 69 hereof
bas baen given.

Sec. 67. Hegquest for gpecial mptice of hearings.

At any time after the issuance of letters, =ny person

interasted in ths estate may, in person or by attorney, serve

upon the personsl representative, or upon his attorney, and

fils with the clerk of the court where the proceedings are
- pending, with a written admission or proof of such service,
- & written request, stating that he desires written notice by
ordinsry mail of the time mnd place of all hearings on the
ettlement of accounts, on final distribution, and on any
‘other matters for which any notice is required by law, by
rule of ecourt or by an order in the particular cess. The
-applicant for such notiece must include in his written
‘Tequegt hig poat office address or that of his attormey.
‘Unless the court otherwise directs, upon filing such request
fuch psrson shall be entitled to notice of all hearings for
~which any notica is required as aforesaid, or of such of
those hearinga es he designates in his request.

OMMENT ¢
In Haweii notice by publication is required before haarings for probate of wills or for the eppointment of pergonal

®Prosentetives. Under MFG, sec. 68, such notice is not necessary; however, MPC, sec. 66, gives thoss desiring such notice
%? OPrortunity to file a demand for same. T.o Code Committee states at p. 94 thersto:

~continuade . P



Sec. 66~67, COMMENT, continued.

"This section has been developed from the devise used in the English ecclesliagtical and probate courts, known as a
caveat. The caveat is also provided for in a number of jurisdictions in this country. Where, as in this Code, provision
is made for probate and grant of administration without notice, the caveat, or something comparable to it, is a desirable
safeguard for the protection of interested persons who otherwise may not have notice of the hearing. There is no reason,
however, why the caveat should not be applied to the appointment of the personal representative aa well as to the probate
of the will. Provision for this has accordingly been made in this section of the Code.®

Should any interested person wish notice to other probate proceedings, MPC, sec, 67, provides for filing such requests

with the court.
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'MDEL PROBATE CODE

Sec. 68. tition hout _notice. Upon
filing the petition for probate or for the appointment of a

general personal representative, if no demand for notice has

been filed as provided in section 66, and if such petition
is not opposed by any interested person, the court may, in
its discretion, hear it forthwith or at such time and place
as it may direet, without requiring notice.

REVISED IARS OF HAWATY

Sec. 317-12. Time of hearing snd notice of petitions
for probate of wills or for letters of sadminigtration. Up~-
on filing of a petition for the probate of a will or for
letters of administration, the clerk of court shall fix the
time of hearing thereon, which shall be not less then
twenty nor more than thirty days after the date of the fil-
ing of the petition. Notice of the time and place of hear-
ing on the petition shall be given by publication once in
each of three successive weeks in such newspaper as the
clerk may determine, the first publication to be not less
then twenty days prior to the date of hearing; provided,
that when in the opinion of the judge the value of the
estate does not exceed $1,000 and no injustice will result
to any one, he may by order direct the clerk to shorten
the time of the notice, or he may by order direct that the
notice be given by posting as provided in the order in-
stead of by publication., This secticn shall not apply te
petitions for the appointment of temporary administrators.

From MPG, pp. 95-6:

bate system.
spacial administration,
death occurs,
often a cumbersome and expensive procedure.

tive as soon as letters are issued.

"This and the sections which immediately follow it are drawn oﬁ the thecry that it is desirable to permit a summary hearing
on an application for probate or administration, and that such hearing is permissible without any notice whatever.
English probate in common form and has been followed in a considerable number of states.

This was tha
It is still a part of the English pro-

On the other hand, a large number of states require notice before any hearing can be had other than for a grant of
A hearing without notice permits an immediate supervision of the estate of the decedent as soon as his
In jurisdictions requiring notice that result may be obtained only when a special administrator is appointed ,—

On the other hand, it may be said that in the summary proceeding without notice,
there is danger that unscrupulous persons get control of the estate.

the judge may always, in his discretion, require notice before the hearing.
likely to continue long in view of the provision of section 70 reguiring notice of the appointment of the personal representa-

However, this danger is largely obviated by the fact that
Moreover, control by an improper person is not

"If a court should deem it advisable, a general rule requiring notice in all ceses unless otherwise ordered could be pro-
milgated under the provisions of sections 10 and 14 hereof.m




MODEL PROBuTE CODE

REVISED LAWS OF HAWAIT

Sec., 69. HNotice of hearing on.petition. Sec. 317-23. Creditors' claims:; advertisement: barred

(a) When and to whom notice given. If the petition for when. Immediately after the appointment of any executor or
probate or for the appOintment of a general personzl representa- administrator of eny estate, he shall advertise in such
tive is opposed, or if a demand for notice has been filed, under newpaper or newspapers as the court directs, once in each
the provisions of sectlon 66 hereof, the court must, and in all of four successive weeks, a notice directed to all creditors
other cases the court may, fix a time and place for a hearing on of the deceased, . . « to present their claim with proper
such petition, and direct vouchers or duly authenticated copies thereof, . . . within

(1) That notice be given by publication and

(2) That a copy of such notice be served personally or
by registered mail on each heir and devisee whose
name and address is known and on each person who
has filed such demand for notice.

(b) MNotice to alleged decedent., If it appears by the petition
or otherwise that the fact of the death of the person whose estate
is to be administered may be in doubt, or on the written demand of
any interested person, a copy of the notice of the hearing on said
petition shall be sent by registered mail to the last known residence
address of the alleged decedent.

(¢) Form of notice. The publication of notice required by
this section shall include a notice to creditors of the decedent to
file their clzima in the court or be forever barred; and shall
be substantizlly in the following form:

In the / _/ court, county,
State of .
Egtate of , deceased
To all persons interested in the Estate of y
and to the said , if he be not deceased:
Yoy are hereby notified that a petition has been filed in sald
court fto admit to probate the will of ’
for the appointment of a personal representative for said estate;
that saild petition will be heard at on the
day of , 19__, or at such subsequent time or other

place to which said hearing may be adjourned or transferred.

All persons having claims against said estote are hereby
notified to file the same in said court within four months from the
date of the first publication of this notice or be forever barred.
Date

Clerk of the / _/ Court for
County, =Gl

four months from the first day of publication,




- 8ec. 69, continued.

. COMMENT:
From MPC, p. 97:

"Thig section makes provision for notice when there is a ccntest or when a demand for notice has been filed, or when
the court determines that it would be desirable. If notice is ordered, then this notice accomplishes two thlngs. it
notifies interested parties of the beginning of the proceeding; it also notifies creditors to come in and present their
claims. In this way the expense of a separate publication of notice to creditors is eliminsted. The part of the notice
which is bracketed is to be omitted if there is no will.

UThis section is designed to give the court jurisdiction over the property even if the person whose estate is to
be administered be not deceased. Subsection (b) provides for notice to him; and the form set out in subsection (c)
provides that he be made a party. It should be pointed out that, under the provisions of sec. 8l, infra, even if the
court has jurisdiction over the presumed decedent when he is not, in fact, dead, he has a very good chance of recovering
back his property. However, his attack on the probate proceedlng mst be direct he cannot meke a collateral attack.
Thus, the personal representative who hes acted in gocd faith is protected.™ :



MDEL FROBATE CODE

Sec. 70, Notice o
repregeptative, In &ll cases where notice by publication
of the hearing on the petition for probate or for the
appointment of a general personal representative has not
been given, the clerk shall, as soan as general letteras
are issued, cause to be published a notice of the appoint-
ment of the personal representative, in which shall be
included & notice to creditors of the decedent to file
their cleims in the court or be forever barred. A copy
of such notice shall also be served persocnally or by
registered mail on each heir and devisee whose name and
address is known. Such notice shall be in substantially
the following form:

In the /  _7 court of county,
State of .
Estate of 5 deceased
To all persons interested in the Estate of 2
ard to the said ,.1f he be not deceased:
e hereby notified that on the day of »
1, ? o last will of was admitted to probate
{that, . wes appointed the
Zfﬁ cutor/ administrator of the estats of s
eceased.

411 persons having claims against said estate are hereby
notified to file the same in said court within four months from

the date of the first publication of this notice or be forever
barred.

Date

Clerk of the / _/ Court far
CGounty,

-continued=



Sec. 70, continued.

COMMENT':
¥rom MFC, p. 98:

"This ig the notlce which 18 to be given if the first hearing is without notice by publication. Thus notice is given to

intersoted persons in all cases very early in the progseding, and in time to make good any objections they may have to the
probate or to ths appointment of the parsonal representative.m



MIDEL FROBATE CODE

Sec. 71. Search for alleged decedent., Whenever there
is any doubt that the person whose estate is to be adminis-
tered is dead, the court, upon application of any interested
person, Eey direct the personal representative to make
search for the alleged decedent in any mamner which the
ecourt may deem advisable, including any or all of the follow-
ing methoda:

(a) By inserting in one or more suitable periodicals

a notice requesting information from any person
having knowledge of the whereabouts of the
alleged decedent;

(v} By notifying officers of justice and public
welfare agencies in appropriate locations of the
disappearance of the alleged decedent;

(o) By engeging the services of an investigation
2gency.

COMVENT &
From MEG, p. 99:

"This section is inserted becsuse the proceeding makes the alleged decedent a party and is intended to bind him. TIf the
court exercises a sound diseretion in ordering notice as provided in this section, it is clear that due process requirements are
complied with in so far as the alleged decedent's property is concerned. Indeed, the inclusion of the decedent as a party to
the notice by publication would seem to amount to a compliance with due process requirements. See the comment to sec. 8l.

BThis section is modeled after sec. 5 of the Uniform Absence as Evidence of Death and Absentees! Property Act as promul~-
gated by the Conference of Commissioners on Uniform State laws. It does not, however, teke the place of the uniform act. This

section would be used only where the alleged decedent is believed to be dead and where it is desirable to have the whole matter
determined in one probate proceeding.”

~98-



MODEL PROBATE COIB

Sec., 72. How will is contested. fny interested
person may contest the probate of a will by stating in
writing the grounds of his objection thereto and filing
the same in the court.

COMMENT :
From MPC, p. 99:

"No attempt is made to enumerate the grounds of contest. OSee, however, sec. 80. This section, of course,
implieg the well-recognized proposition that o part of a will can te contested.”




MDEL PROBATE CADE HAHAII.HEPQRTS

Seo, 73. Iimg within whjch contest must be filed. Diota at 5 Haw. 150, 151: Cirocuit judge in probate may
No will can be contested unless the grounds of objecticn revoke probate of will even after the time for eppesl hasm
are filed within the periods hereinafter provided,. elapsed upon & showing of good grounds, e.g. the existence
(a) If the ground of objection is that another will of an after-discovered will.

of the decedent has been discovered, the ground

of objection must be filed before final distri-

bution of the estate 1ls decreed and within the

period steted in section 83.

(b) If the contest is on any other ground, and

(1) If notice of the hearing of the petition
for probate has been given as provided in
section 69, the grounds of objection must
be filed at or before the time of the hsar-
ing on the petition for probate.

(2) 1If notice of the hearing of the petition for
probate has not been given as provided in
section 69, the grounds of objection must be
filed within four months after the first
publication of the notice of appointment aof
the personal representative.

COMMENT s _
MPG, sec. 73, classifies grounds for contesting wills into two classes: (1) after-discovered wills and (2) other grounds. The

latter would include, among others, improper execution, lack of testamsntary capacity, undue influence or revocation.
On the former category, see comment to MPG, sec. 75. | '
As to the second category, insofar as the Hawali supreme court referred to probate proceedings as in rem proceedings binding

upon all in 25 Haw. 70, the rule in MPG, sec. 73{(b) (1), may be said to also prevail in ths islands.
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Sec. 74. Notice of contegt.
(a) Contest before probate. If a statement of grounds

of objection to admitting the will to probate is filed before
it has been admitted, and the court has already ordered the
notice provided for in section 69, no further notice is
necessary unless ordered by the court. If the court has not
- already ordered the notice provided for in section 69, the
‘notice therein provided for shall be given, and the notice
.ghall further state that the will is being contested.

(b) Contest sfter probste. If a statement of objection
to adnitting the will to probate is filed after the will has
been admitted and within the time limitations stated in
section 73, the court shall fix a time and place for hearing
he game and shall diraect that notice be given to each heir
and devisee whose place of residence is kmown, and, if the
grounds for contest include the pregentation of another will,
10 each deviasee in such other will, whose place of residence
is kmown, and to such other persons as the court may direct.

See comment to MPC, sec. 75.
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MODEL FROBATE CODE

Sec. 75. Will subsequently presented for prcbate.

(a) Where original petition not yet heard. If, after
a potition for the probate of a will or for the appoint-
ment of a general personal representative has been filed,
and before such petition has been heard, a petition for
the probate of & will of the decedent, not theretofore
presented for probate, is filed, the court shall hear both
petitions together and determine whaet insiruments, if any,
should be admitted to probate or whether the decedent died
intestate.

(b) Where one will already admitted or administration
granted. If, after a will has been admitted to probate or
after letters of administration have been granted, a peti-
tion for the probate of a will of the decedent, not there-
tofore presented for probate is filed, the court shall
determine whether the former probate or the former grant of
letters should be revoked and whether such other will
should be admitted to probate or whether the decedent died
intestats.

(c) Time limitation on probate under this section.

No will shall be edmitted to probate under the provisions
of this section unless it is presented for probate before
the court decrees final distribution of the estate.

(@} GCheracter of proceedings under this section
potice. When a will is presented for probate under the
provisions of thls section, the proceedings shall be deem-
ed a part of the proceedings for probate or for adminis=-
tration already initiated. If notice by publication has
been ordered as provided in section 69 or in section 70,
no further notice by publication is necessary unless ordered
by the court; but the court shall direct that notice of the
hearing be given to each heir and to each devisee in this
or in any other will offered for or admitted to probats,
whose place of residence is known, and to such other per-
sons 88 the court may direct.

HATATII REPORTS

CGircuit judge in probate may revoke probate of will
even after the time for appeal has elapsed upon a show=-
ing of good grounds, e.g. the existence of an after-
discovered will, 5 Haw. 150.

=continued- =102~



. 8e0. 75, continued.

From MFC, pp. 101-102:

PThia section and sections 73 and 7/ on contest overlap somewhat, but all are necessary. A subsequently presented will may
have a double function; it may revcke a prior will, and thus be the basis of a contest of that prior will, and it may also con=-
. tain dispositive provisicns which the proponent wishes to have recognized by securing its probate. Sectionu 73, 74 and 75 all
take the position that the contest of the.old will and the prcbate of the nsw are both determined at the same hearing.

NHowever, the attempted probate of enother will may not necessarily constitute a contest of the first. Thus, if the
testator mekes one will disposing of all his real estate and another will disposing of all his personal estate, these wills are
obviously not inconsistent. Nevertheless, since the order admitting the first of these wills to probate would be a determina-
tion thet such will was the testator's last and only will and that as to ell property not covered by it he died Intestate, it
would be necessery to reopen the order or judgment made at the first heariag, but it would not be neccssary to revoke the
probate of the first will. .

UMich confusion exists in the statutes and cases as to the matter of introducing a subsequent will, Some jurisdictions bar
it by the ordinary pericd of contest; others allow it to be introduced after the period for contest has expired; some allow 1t
to be probated at any time. ILogically, it would seem that it doas not differ from any other newly discovered evidenca, and that
time limitations on contest should apply to it. On the other hand, if a later will is discovered before the order of distriiu-
. tion, it seems reasonatle that it should be admitted. This Code takes the latter position."

In Hawaii the only time limitation on petitioning for probate of wills is the five years after death statute discussed in

*ﬁ sec. 83, infra, Thus, an after-discovered will is ample ground for revocation of the probate of pricr wills within such periocd.
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Sec. 76. Testimony of subscribing witnesses. If the
probate of a written, attested will is contested, at least
two of the subseribing witnesses shall be examined if they
are within the state end competent and able to testify.

If the will is not contested, at least one of the subacrib-
ing witnesses shall be examined if such witness is within
the state and competent and able to testify.

REVISED IAWS OF HAWAII

Sec. 322-4. Comnetency of witnesses. If the subsorib-
ing witnesses to a will are competent at the time of attest-
ing its execution, their subsequent incompetency, from
whatever cause it may erise, shall not prevent the probate
and allowance of the will, if it is otherwise satisfactorily
proved.

See. 317-6. Probate of will. . . « executar of such
will, or the person to be benefited thereby, or the perscn
in whose charge the same was deposited or some person in
behalf of those interested, shall apply to a circuit judee
for probate of such will, and for citation of the witness
thereto, anrd of the next of kin of the deceased. Zemphaais
supplied)
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MDEL PROBATE CODE

Sec. 77. Proof of written attested will by other
avidence, The provisions of section 76 as to the testi-
mony of subscribing witnesses shall not exclude the pro-
duction of other evidence at the hearing on the petition
for probate; and the dus execution of the will may be
proved by such other evidence.

COMMENT ;
From MFC, pp. 102-103:

) "Common-law rules as to the proof of the execution of wills are essumed to be in force without the necessity of any
atatuts. Thus, if altesting wiftnesses are not aveilable, it is possible to prove the genuineness of their signatures and

FO iuise 8 presumption that the will was duly executed. « . « This section is designed to indicate that such rules are
in force.M
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MDEL FRCGBATE CCDE

Sec. 78, Commission to take testimony of subscribing
witnesses. When it is inconvenient for one or more of the

subseribing witnesses to a written, attested wili to be
present at a hearing with respect to the probate of such
will, or where such witness or witnesses are without the
state, the court may, if there be no contest, issue a
comnission to take the testimony of such witness or wit-
nesses, either without notice or upon such notice as the
court shall direct, If there is a contest with respect to
the probate of the will, a commission may be issued in
sccordance with the practice in civil aections.

HAWATI RULES OF CIVIL PROCEDURE

Rule 81(g). Depositions and Discovery. GChapter V of
these rules, relating to depositions and discovery, shall
epply to proceedings listed in subdivision {a) of this
Rule 81 /fwhich includes probate proceedings/, except that
in any such proceeding: (1) the court may by order direct
that said Chapter V shall not be applicable to the proceed
ing if the court for good cause finds that the application
thereof would not be feasible or would work an injustice;

and (2) if the proceeding be ex parte any deposition there~

in upon oral examination or upon written interrogatories
shall be pursuant to motion and order of court, rathar than
pursuant to notice as set forth in subdivision (a) of

Rule 30 or subdivision (a) of Rule 31, and in any such case
the order of court shall, for all purposes relating to said
Chapter V, take the place of said notice.

GOMMENT 2

In Hawali the deposition provisions of the Hawaii Rules of Civil Procedure apply to probate proceedings.

Givil Procedure Rule 8l(g) and MPC, sec, 78, is that in ex parte proceedings, the latter gives the court the option to require

notice, whereas the former regbires .onlyis:mehfon in court,
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the requirements of sections 48 and 49 of this Code.

,GQWENT; . . :
on MPQ, p. 103:

. "This provision is inserted because of the t;afms‘ of."the Model Execution of Wills Aoi:, which appears as Bec8a. 45 to 50 of
hiB Gde.u * . . - . M . o N 7 - 7 - s '.: R - -

- Hawsii does not recognize holographic and nuncupative wills.



MIDEL PROBATE CCDE

Sec,. 80. FProof required for probate snd for grant of
adminigtration.

() On petition for probate. On a petition for the
probate of a will, if the court finds that the testator is
dead and that the will was executed in all respaects accord-
ing to law when the testator was competent to do so and was
not acting under undue influence, fraud or restraint, and
does not find that the will was revoked the will shall be
admitted to probate as the lagt will of the testator.

(b) On petition for appointment of personal
representative. On a petition for the appointment of an
executor or general mdministrator the court shall determine
whether the deceased dled testazte or intestate and shall
grant letters accordingly or, on proper grounds, may deny
the petition,

COMMENT:
WMPC, sec. 80, codifies the unwritten law in Hawaii. However, Hawaii probably requires more conclusive proof of death than that

intended by the Code, (for hy the provisions of MEC, -secy 8L, decedents srie made parties to probate proceedings end they are
consequently bound by-prohate or grent of administration. In Hewaii if mlleged decedents éré alive, then probate o grants

of administration are void.
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Sec, 81.

MODEL FROBATE CODE

Effect of probate or graut of adminigtration.

If the court determines the facts as provided in section EQ,
such order shall, if uncontested or unappealed from, be
final, subject to the following exceptions:

(a)

(b)
(c)

It may be reopensd ot any time prior to the decree
of final distribution for the purpose of admitting
a will to probale not theretofore presented to the
courts

It may be vaczted or modified for good cause as
provided in section 19;

The finding of the fact of death shall be con-
clugive as to the alleged decedent only if (l) the
notice of the hearing on the petition for probate
or for the appointment of a personal representa-
tive is sent by registered mail addresscd to the
alleged decedent at his last Mmown residence ad-
dress and (2), when search is ordered for the
alleged decedent as prcvided in saction 71, the
court finds that the search was made. If such
notice is sent and search mzde, and the alleged
decedent 1s not dead, he may neveriheless ai any
time recover the estate from the personal repre-
sentative if it be in his hands, or he may recover
the estate or its proceeds from the distributees,
if either be in their hands,

~-109-~

HAWATI REFORTS

". . . the probaie of a2 will after notice as required
by law is in the nature of a judgment in rem, binding on
all persons like other judgments, and can be set aside only
upon sufricient cause shown, which involves both cause why
the will sheould not be sustained and czuse why the petitioner
did not make a contest at the original hearing. . . » Thera
is no peried of limitstion prescribed in our statute for
barring suchk actions, . . . neither does the fact that there
is no period of limitation for barring such action excuse

~gontinued=-



Sec. €1, continued. Hawaii Reports, continued.

the petitioner from bringing his case within the rules
applicable to actions in equity for setting aside ordinary
judgments. The power of a probate court to set aaside a
decree admitting a will to probate is equal to that of a
court of equity on a bill filed for relief against a judg-
ment or decree for fraud or mistake." 25 Haw. 70, 75.

COMMENT =
In Hawaii after a will has been probated or letters granted to a personesl representative, all fact questions stated in MPG, sec.

80, except death may be questioned only in direct proceedings to set aside the probate of the will. As gtated in 25 Haw. 70 above,
the direct proceedings to set aside the probate of a will is actually an equity suit to relieve against judgments or decreses procured
by fraud or mistake. The Code does not preclude such equity relief (see comments to WPG, sec. 19).

However, in addition to equity relief the Code provides by MFG, sec. 8l(a) and (b), that orders of probate and appointments of
personal representatives may be reopened prior to decrees of final distribution or they maybe:vacsted .or modifiediﬁitﬁiﬁi%hélf&ph
period allowed for appeal.

As to the fact of death of persons whose estates are being administered, Americen courts generally hold in presumed death
cases that if those presumed to have died should appear after letters testamentary or of administration are granted, then the

letters and the entire administration proceedings are void. The situation is described as follows in Atkinson on Wills, Pp.

599-600:

", . . The owner can recover his property from the heirs or others who have possession thereof, his debts though the
debtors have paid the personal representative, or sven the value of the property from the administrator who has completely
administered it and has been discharged. The leading case upon this doctrine is Scott v. McNeal, /154 U, S. 347, which de-
cided that since there was no notice to the alleged deceased in the proceedings to grant administration, his property was

-continued- wl]10=



Sec, 81, COMVENT, continued,

taken without due process of law. It is undoubtedly true that the ordinery statutory procedure aasumes that the property owner
is dead and the notice contemplated is merely for the benefit of those interested in his estate, but if the statutes provide for
adequate notice to him and for other reascnable safeguards of his interests, and there is compliance with these provisions, the
gourt should have power to determine the jurisdictional fact of decath as well as that of domicile and this determination should
not be subject to collateral attack, However, the courts generally have contented themselves with declaring that the letters
are absolutely void if the owner of the estate is not dead. For this reason, they have been rather strict in requiring clear
proof of death before grenting letters of administration, and have even refused to require the alleged decedent's debtor to pay
an edministrator when there is substantial doubt as to the fact of death."

MPC, sec. 81, makes the decedent a party to the proceedings in accordance with the due process requirements stated by the U, S.

Supreme Court in Scott v, McNeal.

Tha Code Committes discusses MPC, sec. 8l, as follows at pp. 104-5:

"The effect of the first part of this section is to say that the order admitting a will to probate determines that it is the
last and only effective will of the testator and that the order granting administration to a personal representative, when no
will is admitted to probste, determines that the decedent died intestate. Hence, any presentation of a will at a later time cen
be made only by reopening the order admitting the first will to probate or the order granting administratiocn., However, the later
will mey be admitted by reopening the order at any time before the decres of final distribution is made.

"The third exception to the conclusiveness of these orders is with respect to ths fact of death. According to the decision
in the case of Scott v, McNeal, 154 U. S. 34, 14 S. Ct. 1108 {1294), an ordinary probate proceeding in which the alleged decedent
is not made a. party and is not given notice does not bind him, and he may attack the whole proceeding collaterally., This is be-
cause due process requirements have not been complied with. But if remsonable notice is givon to the alleged decedeat, and he is
made a party to the proceeding, he is bound. The form of notice provided for in this Code makes the alleged decedent a party; and
if the steps referred to in exception (c) hereof are taken, he would receive reasonable notice. This simply meens that he is
bound by the proceeding and cannot attack it collaterally. But, according to the provisions of this section, he can recover his
property back to the extent that it is in the hands of the personal representative or distributees. He cannot recover it back
from creditors, and the personal representative is protected to the extent that he acted in good faith."
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Sec, 82, Certificate of probate. When proved as
herein provided, every written will, if in the custody of
the court, shall have emdorsed thereon or annexed thereto
a certificate by the court of such order of probate. If
for any reason & writtenr will is not in the custody of
the court, or if the will is oral, the court shall find
the contents thereof, and the order admitting the will to
probate shall state the contents and & certificate shall
be annexed as above provided. Every will certified as
berein provided, or the record thereof, or & duly csrti-
fied transcript of the record, may be read in evidence in
all the courts within this state without further proof.

REVISLD IAWS OF HAWAII

Sec. 224-22, Probate of will. The probate of a will
or codieil, or letters of administration with the will or
codicil annexed, shall be prima facie evidence of the
original will or codicil, in like manner as if the origimal
were produced and proved in due course of law.




MDEL PROBATE CODE REVISED IA4S OF HAWAIL

: Sec. 83. Time limit for probate and administration. Sec. 317-5. Five years limitation, unless minor

Tn eddition to the limitations of time provided in section interested. No will shall be allowed to be proved after the
73 hereof, no written will shall be admitted to probate expiration of five years from the death of the testator;

gnd no.administration shall be granted unless application provided, that where any minor is interested in the estate,
is made to the court for the same within five years from one year shall be allowed after his arrival at legal age,
the death of the decedent; and no oral will shall be ad- to cause the will to be proved and allowed.

mitted to probate except in accordance with the provisions
of section 49 hereof.
HAWAIT REPORTS

Aneillary probate allowed after five years from death
of testator, since seec., 317-5, RLR 1955, “"was intended only
to limit the time within which original proof might be
mede, and that it does not apply to cases of ancillary
proof." 10 Haw. 80.

COMMENT :
From MPG, p. 106:

"The five~year limitation laid down in this section is designed to teke care of situations where there has been no probate
or grant of administration during the periocd of five years. It is not intended to modify the restrictions laid down in
secs, 73 to 75, except to the extent that it sets an outside limit of five years. This section is intended to prohibit and to
render ineffective any grant of letters if the petition is filed after five years. Section 135(d) and this section both have
legal effect after the five~year periocd. By the operation of these sections the heirs may deal with the property as owners
after the five-year period.t



M(DEL FROBATE CDE

Sec. 84. Devolution of estate at death. When a person
dies, his resl and perscnal property, except exempt property
and homestead interests, passes to the persons to whom-it ..
is devised by his last will, or, in the absence of such dis-
position, to the persons who succeed to his estate as his
heirs; but it shall be subject to the possession of the per=-
sonal representative and to the election of the surviving
spouse and shall be chargeable with the expenses of
administering the estate, the payment of other claims end
allowances to the family, except as otherwise provided in
this Ccde.

REVISID LaWS OF HAWAII

Sec. 317-14. Posgession snd control of real eatate
pending administration; distribution; determinstion of heirs,

The executor or administrator is entitled to the possessien
and control of the resl estate of the decedent . « . until
such possession and control is terminated by order of

court. . « « The helrs or devisees may themselves, or jointe
ly with the executor or administrator, maintain an action

or suit, for the possession of the real estate or for quiet-
ing the title thereto, or for the registration of the title
thereof against anyone except the executor or administrator,
but shell not be required to do so.

Sec. 317-27. Real estate; sele. The real property
of a decedent shall be subject to sale by the administra=~
tor, or by the executor unless powsr to sell is given by
the will, only when authorized by the court. The court may
authorize such sale for payment of expenses of administra=-
tion, family sllowance, estate and inheritance taxes or
debts, or whenever such sale appsars to the court to be for
the best interests of the estate and not inconsistent with
the will, whether or not the persconal property of the estate
has been exhausted.

COMMENT:

At common law title and possession to personalty vests in personal representatives to pay lawful claims against the estate and to

distribute the balance to the legatees or distributees. This is the law in Hawaii as to personalty.

Title to realty locally vests in heirs as devisees but by sec. 317-14, RLH 1955 possession passes to personal representatives.




MDEL FROBATE CODE

Sec., 85. No will effectuasl until probated. Except as
provided in sections 86 and 87 hereof, no will shall be
offectual for the purpose of proving title to, or the right
to the possession of, any real or personal property, disposed
of by the will, until it has been admitted to probate.

COMMENT :
At common law probate of a will is necessary for beneficiaries of personalty bequests to mcguire title — the theory belng that

title to personalty is vested in the personal representative until distribution to the beneficiariss.

A3 to realty, the cases are in confliet. 411 states hold that title to realty vests immediately upcn the death of the testator
.in the devisees; however, states differ on the necessity of probate to prove that title. Most states hold that #ills may be protated
only inlprobate courts and that in the absence of probate, the heirs at law are the owners of the land. Devisees under unprobated

i}‘illﬂ, therefore, cannot put into evidence such wills in ejectddnt. actions, .partition proceedings, or in éults to quiets

A fow states, however, do permit devisees to introcduce into evidence unprobated wills and to test their vaiidity in sjectment
or other title pfoéeedings. | :

| Hawaii's position on the proof of title question is unclear.

Where title or possession is not involyed but tort or comstructive trust is in question, MPC, sec. 85, would

N0t apply, Atkinson on Wills discusses this point at pp. 504~5 as follows:

"e o « in most jurisdictions a trust would be imposed in favor of a devises under a suppressed will which could not be
pProbated. The lezates under an unprobated will mey also recover damages from one who suppressed the instrument erd prevented
1ts probate. Iikewisa, a beneficiary undsr a prior unprobated will may contest a later will, Perhaps these exceptional
Cases are not contrziy to the generel rule annouiiced, for in neither situation is the plaintiff relying on title to any
Bpecific property under the unprobated will, and in both cases there is sufficieut reascn why the will has no’ beon prcbated, ™
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Sec. 85, COMMENT, continued.

The Code Committee discusses the intent of MPG, sec. 85, as follows:

nStatutes of this general character are common., Some even go so far as to say that no will shall be effectual to passe
real or personsl egtate until it has been edmitted to probate. But it is uniformly held that this is a matter of the production
of evidence and des not prevent the passing of title at the time of tegtator's death.

"It is not the purpose of this section to preclude the use of an unprobated will to prove a tort or to esteblish a con-
structive trust in a proper case. Thus an unprobated will might be introduced in evidence to secure a remedy for actual fraud
or duress. But the mere fact that a will was not presented for probate within the statutory time for contest or for probate,
or that its existence wes not known within that time, would furnish no basis for imposing a constructive trust in favor of
beneficiaries of the unprobated will.

"It would seem morecwer, that such indirect remedies as an action for tort or a constructive trust would rarely be needed
under this Code, for an after discovered will may be introduced at any time until final distribution. BSee sec. 75. Likewise,
sec. 19 is very liberal in permitting the reopening of an order or decree for cause."
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DISPENSING ViITH ADMINISTRATION

COMUMENT & _
The dispensing with administration provisions of WPC, secs. 86 and 87 and MFG, secs. 88 through 91 do not bind ereditors, de-~

visees and heirs of decedents., They merely release decedents! debtors and others holding property belonging to such decedents from

liability to the above-mentioned three catagories of interested parties. Hawaii does not have statutes dispensing with administration.
Secs. 317-50 through 58, RLH 1955, and sec. 317-59, RLH 1955, provide instead for summary administration of small estates by

circuit court clerks. MPC, soc. 92, also provides for summary administration, however, by court appointed personal represantatives.

In Hawaii the gross value of the estate determines whether the summary procedures are applicable, whereas under the MPC the summary

Procedure is applicable only if the gross estate does not exceed total claims against the estate.

Stu, 86, Collection of small estates by distributees
Zpon affidavit., The distributees of an estate shall be
entitled theroto without awaiting the appointment of a per-
Sonal representative or the probate of a will when

(a) Mo petition for the appointment of a personal

representative is pending or has been granted, and

(b) Thirty days have elapsed since the death of the

decedent, end

(c) The value of the entire assets of the estate, not

ineluding homestead and exempt property, does not
exceed ($1,000), and

{(d) There is furnished to any person owing any money,

having custody of ery property, or aecting as reg-
istrar or transfer agent of any evidence of inter-
est, indebtedness, property or right, an affidavit
showing the existence of the feores: g conditions
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Sees. B6~02, MPC, continued,

and the right of the distributees to receive such
money or property or to have such evidencess
transferred. i

Sec. 87. Same; effect of affidavit; release; suit. The
person maling peyment, delivery, transfer or issuance pur-
suant to the affidavit desecribed in section 86 shall be re-
leased to the sameo extent as if made to a personal repre-
sentative of the decedent and he shall not be required to
see to the application thereof or to inquire into the truth
of any statement in the affidavit, but the distributees to
whom payment, delivery, transfer or issuance is made shall
be answerable thersfor to any person having a prior right
and be accountable to any personal representative thers-
after appointed. If the perscn to whom such affidavit is
delivered refuses to pay, deliver, transfer, or issue the
property as above provided, it may be recovered or compelled ;
in an action brought for such purpose by or on behalf of ' S ;
the distributees entitled thereto, upon proof of the facts :
required to be stated in the affidavit.

COMMENT :
From MPC, p. 107:

n

"Seotions 86 and 87 are intended to cover the small estate in which administration 1s neither had nor contemplated. It
is intended merely to enable the surviving faemily of a decedent to collect assets of the estate without the necessity of re-
sorting to administration. . . . Being limited to estates not exceeding §1,000, they will for the most part be utilized to
collect bank deposita, wage olaims, insurance proceeds and the like, and to transfer registered securities anl automobiles. .
They are not intended, however, to preclude the subsequent granting of an administration if the same be desired. Where there
is a surviving spouse or minor child, they will ordinarily be entitled to such assets absclutely as exempt property irrespec-
tive of the existence of creditors. On the other hand, if the surviving heirs are not so closely related to the decedent,
such assets may be subject to administration, and the distributees to whom such assets are paid or delivered will be account-
able to a personal representative, if one should be appointed subsequently. 4 lapse of thirty days is required before this
section may be employed, in order to afford creditors an opportunity to demand administration. Of course, the distributees
may prevent the initiation of administration by paylng creditors who otherwise might insist upon administration.®

-
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Secs. 86-92, MPG, continued.

Sec. 88. Petition for order of no edministration. If
the velue of the entire assets of an estate, not including
homestead and exempt property, does not exceed ($2,500) and
does not exceed the amount to which the surviving spouse
and minor children of the decedent are entitled as a family
allowance, there mey be filed by or on behalf of the sur-
viving spouse or minor children a petition in any court of
proper venue for administration, or if a petition for the
appointment of a personal representative has been filed but
not yet granted, then in the court where such petition has
been filed, praying the court to make a family allowance and
to make an order that no administration shall be necessary.
The petition shall state the names of the heirs or devisees,
8 list of creditors of the estate together with the amounts
of the claims so far as the same are kmown, and a descrip-
tien of all real and personal property belonging to the
estate, together with the estimated value thersof according
to the best knowledge and information of the petitioner,
and the liens and encumbrances thereon, with a prayer that
the court make a family allowance and that, if the entire
assets of the estate are thereby exhsusted, the same be set
aside to the surviving spouse, if there be one, otherwise
to the minor children.

Sec, 89. Same; hearing and order. Upon the filing of

& petition for no administration the court msy hear the
fame forthwith without notice, or at such time and upon such
Notice as the court may require, Upon the hearing of the
Petition, if the court finds that the facts contained there-
fre true and that the expenses of the last illness,

ral charges and expenses of the proceeding have been

or secured, the court shall make a family allowance
&, if the entire assets of the estate are thereby ex-
- estor2d, shall order that no administration be hed in the
- te and shall assign to the surviving spouse or, if there
M??o surviving spouse, then to the minor children the whole

he estate, subject to the liens and encu-trances therson.
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Secs, 86-92, MFG, continued.

Sec. 90. Same; effect of order. The order that no
administration be had on the estate shall, until revoked,
constitute gufficient legal suthority to all persons owing
any money, having custody of any property, or ascting as
registrar or transfer agent of any svidence of interest,
indebtedness, property or right belonging to the estate
and to persons purchasing or otherwise dealing with the
estate, for payment or transfer to the persons described
in the order as entitled to receive the estate without
edministration.

Sec, 91. Same; proceedings to reyvoke order. At any
time within one year after the making of an order of no
administration, any person interested in the estate mey
file a petition to revoke the same alleging that other
property has been discovered, or that property belonging
to the estate was not included in the petition for no ad-
ministration, or that the property described in the peti-
tion was improperly valued, and that if said property were
edded, included or properly velued, as the case may be, the
total velue of the property would exceed that necessary to
justify the court in ordering no administration. Upon
proof of any of such grounds, the court shall revoke the
order of no administration; but the order of no adminis-
tration shell not be revoked on these grounds after the
expiration of one year from the date of the order. In
case of any contest as to the value of any property, the
court may appoint two appraisers to eppraise the same in
accordance with section 120 of this Ceode.

COMMENT =
From MFG, pp. 107-8:

n

"Sections 88-91 provide a method for the summary distribution of & small estate to the surviving spouse or minor children
where the same, exclusive of homestead and exempt property, would otherwise be entirely consumed in the payment of a family
allowance. The upper limit of $2,500 is suggested as a maxismum value of an estate to which these sections should apply. In
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Secs. 86-92, COMMENT, continued.

these estates, also, ordinary creditors would not share and consequently there is no reason why distribution cannot be mede

~ immediately. These provisions are not a required, but only an optional, course of procedure. ~They have the advantage of
-providing a judicial method of accomplishing their purpose, whereas the procedure contemplated by secs. 86 and 87 is entire-
ly without judicial supervision." :

From MFC, pp. 109-10:

BETR /[sec, 88/ 1s intended to be applicable if there is real as well as personal property, and whether the decedent died
testate or intestate. If there is a will, its probate will not affect the right to pursue the procedure provided in this sec-
" tion. o » « The procedure for meking a family sllowance is provided by sec. 44"

From MPC, p. 11l:

My o zgec. 917 contemplates a direct attack upon the order of no administration in the probate court., It is in esddition
to the remedy by appeal. But it embodies reasons some of which would not be avaeilable by appeal; and, becsuse the petition may
have been granted without notice, a longer time is allowed.

NIf an order of no administration is revoked, the court may then grant administration upon the filing of a petition therefor.®

+

REVISED LaYS OF HAWALL
PART III. UN4DMINISTERED SMaLl ESTATES;
ESTATEES IN CORCONER'S CHARGE

Sec. 92, Summary proceedings for small estates after Seec. 317-50., Clerk of cireuit court to mdminister.

Personal representative appointed. Whenever, after the in- Whenever by reason of the death of any person domiciled or
ventory and appraisement has been filed by a personal repre- residing in the Territory, testate or intestate, there are
Bentative, it is established that the estate of a decedent, moneys or funds due and paysble to the estate of such per-
8Xclusive of the homestead and exempt property and family son or other property belonging to such estate of a total
‘allowances to the surviving spouse and minor children, does value not exceeding $1,500, and an executor or administra=-
fnot exceed an amount sufficient to pay the claims of classes tor of such estate has not been appointed, the clerk of the
lto 6 inclusive, the personal representative upon order of circuit court of the circuit in which such person was re-
tha court shall pay the same in the order provided and siding or domiciled at the time of his death may, upon the
‘thereafter present his account with an application for-the verified petition of such clerk or of any person interested,
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Secs, 86-92, MPC, continued.

settlement and allowance thersof. Thereupcn the court, with
or without notice, may adjust, correct, settle, allow or
disallow such account and, if the account is settled and al-
lowed, decree final distribution, discharge the person rep-
resentative and close the administration.

~122-

Seec. 317-50, RLH, continued.

obtain an order authorizing him to administer such estate,
and as such administrator he shall collect and receive such
money, funds or other property of such estate and adminis-
ter the same. Such order may be made without notice or
hearing if it appears from the verified petition or any ef-
fidavit in support thereof, that sufficient grounds exist
therefor; provided, that proof of such grounds shall,
nevertheless, be made at the hearing for the determination
of the perscns entitled to distribution provided for by
section 317-55, or at any other hearing., Except as other-
wise specifically required or authorized by law or where he
may be interested as an heir, legatee or devisee, no clerk
of any circuit court shall act as administrator of any
estate where the value of the same, wheresoever situate, is
in excess of $1,500; but this prohibition shall not pro-
hibit the clerk from proceeding with the edministration of
any estate velued in excess of $1,500 where such excess
first becomes lnown subsequent to his appointment as admin-
istrator, provided such excess does not exceed §500.

No fees shall be allowed the clerk, save and excepl as
set forth in section 317-57.

Sec. 317-52, Publication by clerk of appointment as
administrator; notice to creditors, heirs, etc. Upon such
appointment the clerk shall publish such fact by posting a
notice thereof at the front entrance of the cirecuit court
house of the circuit and by advertising such notice in the
English language at least once in a newspaper of general
circulation in such e¢ircuit, such notice to state briefly
that all creditors of the deceased must file with the
clerk duly verified claims within sixty days from the date
of such publication, and that all persons claiming to be
heirs of the estate are requested to file with the clerk
notice of such claims within the peried. The judge of the
court may direct that the advertising of the notice in a
newspaper need not be made if he deems the same unnesces-

sary,
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Secs. B86-92, MFC, continued.
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RLH, continued.

Sec. 317-53. Presentation of claims of creditors. 4ll
creditors of such deceased persons shall preseant their

claims, duly verified under oath, to the clerk within sixty
days from the date of publication.

Sec, 317-54., Claims barred when, All claims of
ereditors not filed within the period of sixty days from the
date of such publication shall be forever barred.

Sec. 317-55. Duties of clerk and distribution. The
clerk shall make diligent effort to ascertain the names and
whereabouts of the heirs-at-law, or the whereabouts of the
devisees or legatees, as the case may be, of the deceased
person and present evidence relating thereto to the court
having jurisdiction of the proceedings. After the expd-
ration of sixty days after such publication the clerk shall
pay or distribute the money, funds or property of the es-
tate, or any balance thersof, after the payment of credi-
tors! claims presented within the time limited in sectlon
317-54, either as an allowance for the support and main-
tenance of the widow or the dependents of the deceased or
both, as authorized by the court or to or among such per-
sons as may be found by the judge of the court sitting at
chambers in probate, to be the persons entitled thereto
as legatees, devisees or distributees, the share of any
hospitelized mentally ill or mentally deficient or epi-
leptic to be paid to the institution of which he is a
patient as a ward of the Territory for his maintenance
and care and in case of a minor heir, if his share 1is
less than $500, to his natural guardian or to some suit-
able person having the maintenance and care of such minor
as trustee for such minor to be used for the care anmid
benefit of such minor and upon filing a proper receipt
for such payment shall be thereby relieved, acquitted and
discharged from any and further liability therefor.
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Secs. 86-92, MPC, continued,

-12/~

RLH, continued.

Sec. 317~56., Undistributed proceeds or balaences,
disposition. When any balance remains in the hands of the
clerk, after payment of all creditors' claims presented
within the time limited in section 317-54, and no heirg-at-
law, or devisees or legatees of the decedent, entitled to
such balance, can be located after reasonable search and in-
quiry, the clerk, after the expiration of one year after
such publication, shall report such fact to the court, which
shall forthwith enter an order escheating such property to
the treasurer of the Territory, and the clerk thereupon
shall immediately deposit the money or funds, or any bal-
ance, with the treasurer of the Territory. The treasurer
of the Territory, at any time within five years after ths
entry of such order of escheat, may authorize the payment
out. of the general funds of the Territory of any amount so
escheated to any person who establishes to the satisfaction
of the treasurer of the Territory that he is morally
entitled thereto as an heir, devisee or legatee of such de~
cedent, and such person shall be entitled to receive the
amount thereof out of any moneys in the treasury not other-
wise appropriated, upon warrant drawa by the auditor of the
Territory.

Sec. 317-57. Exemption from costs., All proceedings
had under and by virtue of this part, shall be free from
all costs of court and administrator's fees, except that
the clerk may charge the actual expense for advertising the
notice specified in section 317-52, the advertising, post-
ing or service fees required in carrying out any order of
the court, including orders relating to the sale of real or
personal property, and any expenses reasonably necessary
for the preservation, disposal, distribution and adminis-
tration of the assets of the estate, together with a fee of
five per cent, on the inventoried gross assets of the es-
tate when the assets reach the inventoried value of §1,000
or more, the fee to be paid to the treasurer of the Terri-
tory as a povernment realization from any available assets
of the eatate,
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ens, 86-92, MPC, contimed. RLH, continued.

Sec. 317-59. Estates less than $30Q0. Upon the death
of any person dying intestate and leaving only personal
property in the Territory and whose estate wheresocever situ-
ate does not exceed $300 and where an administrator has not
been appointed, a clerk of the circuit court of the circuit
wherein such person was domiciled or if not domiciled in the
Territory, the circuit wherein he was residing or had per-
sonal property at the time of his death, may, upon the fil-
ing with the clerk by any interested person of an affidavit
setting forth the above facts, the names of the heirs if
known and other pertinent facts as required by the clerk,
collect or otherwise reduce to possession or turn into cash
all assets of the estate. If after payment of funeral ex-~
penses a8 a preferred claim ageinst the estate there are
assets remaining, the clerk shall give notice to creditors
and heirs as provided by section 317-52 by posting, or if
there are sufficient funds, by posting and advertising, and
if after the period end distribution of assets to creditors
of deceased persons who have filed proper claims there are
assets remaining, then the clerk upon the facts contained
in the affidavit es to heirship, shall deliver the assets
to the heirs in accordance with the statutes of descent of
the Territory. If no creditorz or heirs appear or are
found within sixty days of the rotice, the clerk shall
convert all personzl property into cash and forthwith de-
posit the same with the treasurer of the Territory.

MSection 92 differs from the preceding sections in that it applies to estates in which administration has been commenced

_but which are so small in size that general creditors will not share in their distribution. A summary and early distribution
18 thus provided.n
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Secs. 86-92, COVMENT, continued.

From MFG, p. 112:
"The above section . . . contemplates z minimum of administration. It differs from the preceding sections which actually

Gispense with administration, in that it contemplates some administration by a personal representative under the supervision
of the court until it eppears that further administration is unnecessary. See sec. 142 for the classification of claims."
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MIEL PROBATE CODE

ADJUDICATED COMPROMISE OF CONTROVERSIES

Sec. 93. Agreement to_compromise gontroverslesg
horized. The compromise of any contest or cantroversy

(a) Admission to probate of any instrument propounded
i as the last will of any decedent,
(b) The canstruction, validity or effect of any such
- instrument,
{e¢) The rights or interests in the estate of the
- decedent of any person, whether claiming under a
will or as heir,
The rights or interests of any beneficiary of any
testamentary trust, or
) The administration of the estate of any decedent
- or of any testamentary trust,
or not there is or may be any person interested who
minor or otherwise without legel capacity to act in
or whose present existence or whereabouts cannot be
gined, or whether or not there is any inalienable
or future contingent interest which may be affected
h compromise, shall, if mada in sccordznce with the
ons of this Code, be lawful and binding upon all the
8 thereto, whether born or unborn, ascertained or un-
ned, including such as ere represented by trustees,
8 of estates and guardians ad litem; but no such
Onise shall in any way impair the rights of oreditors
taxing authorities.

+ 9. Compromise agreement to be exscuted and

24 10 the court: appointment of pusrdian sd litem.
Execution of compromise asgreement by competent

The terms of such compromise shall be set forth in
ment in writing which shall be executed by all com-
T8ons having interests or claims which will or may
6ted by such compromise, except those who may be liv-
whoge present existence or whereabouts is unlmown

Ot after diligent search be ascertained.
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Secs. 93-95, MPC, continued.

{(b) Submission to court for execution by fiduciaries.
Any interested person may then submit the agreement to the
court for its approval and for the purpcse of directing the
execution thereof by the personal representative of the
estate, by the trustees of every testamentary trust which
will be affected by the compromise, and by the guardians of
the estates of minors and other incompetents and of unborn
and unascertained persons and of persocns whose present ex-
istence or whereabouts is unlmown and cannot after diligent
search be ascertained, who might be affected by the compro-
mise.

(¢) Appointment of gusrdien ad litem. If there shall
be any person who, i1f living, has an interest which may be
effected by such compromise but whose present existence or
whereabouts cannot after diligent search be ascertained, or
who is a minor or otherwise incompetent and has no guardian
of his estate, or if there is any future contingent interest
which might be taken by any person not then in being and
which might be affected by the compromise, the court shall
appoint a guardian ad litem to represent such person.

Sec. 95. Order approving agreement and directing
execution by fiducieries. Upon due notice, in the manner
directed by ths court, to all interested persons in being,
or to their guardians, and to the guardians of all unmborn
persons who may take contingent interests by the compromise,
and to the perscnal representative of the estate and teo all
trustees of testamentary trusts which would be affected by
the compromise, the court shall, if it finds that the con-
test or controversy is in good faith and that the effect of
the agreement upon the interests of persons represented by
fiduciaries is just and reasonsble, make an order approving
the agreesment and directing the fiduciaries and guardians ad
litem to execute such agreement. Upon the meking of such
order and the execution of the apreement, &ll further dispe-
8ition of the estate shall be in accordance with the terms
of the agreement.

-continued—-
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IBB . 93-95, continued,

QIENT:
. Insofar as thare are jurisdictions holdlng that probate courts owe a duty to testators to see that their wills if velid are

:ﬁitted to probate, e.g., In re Dardis! Will, 135 Wis. 457, 115 N.W. 332, legislation on compromise agreements dealing with the
ﬁlidity or effects of wills end other controverted mattera with respect to estates is desirable.
'”Further there are jurisdictions holding that after infants become of mge they may attack judgments entered upon court approved
romises made by their next friends or puardians ad litem. The foolichness of this holding is discussed in 27 American
urisprudence, p. 852 as follows:

", . . It would seem to be clear that if the court hes effective power to authorize a coﬁpromise of an infant's rights,
. it should have power to bind the infant equally with the adult, and to limit his right to object to the same legal causes mnd
+-to the same time as those to which the adult is limited, bearing in mind, of course, that the infent necessarily has s grester
..-Tange of attack for fraud or collusion. If an Infant is to have an oppertunity after he becomes of age, perhaps fifteen or -
twenty years later, to attack for mere error a decree entered with the sanction of the court upon a compromise, it would seem

that it is idle to talk about the power of the court to authorize compromise in such cases.™

The Hawaiian statutes do not completely blarify the sbove situations.
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Sec, 96.

MDEL FROBATE GCDE

PERSONAL REFRESENTATIVES

Persons entitled to domigilisry letters.

(a) Order of persons entitled.

Domiciliary letters

teatamentary or domiciliary letters of general administra=
tlon may be granted to one or more of the persons herein-
after mentioned, natural or corporate, who are not dis-
qualified, in the following order:

(1)
(2)

(3)

(b)

Who ere disqualified,

To the executor or executors designated in
the will;

To the surviving spouse or next of kin, or
both, or to aome parson or persuns nominated
by them or any of them, aa the court may, in
its discretion, determins;

If there are no executors nor a surviving
gpouse nor any next of ldn, or if none of such
persons files a patition for letters within
thirty days after the death of tho decedent,
then to any other qualified person.

No person is qualified to

serve as a domiciliery personal representative who is

)
(2)

(4)

(5)
(6)

Under twenty-one yoars of age;

Of unsound mind;

& convieted felon, either under the laws of
the United States or of any staete or terri-
tory of the United Stetes;

A non-resident of this state who has not ap-
pointed s resident agent to accept service of
process in all actions or proceedings with
respect to the estate and caused such appoint-
ment to be filed with the courts

A corporstion not autharized to act =z o
fiduclary in this state;

4 person whom the court finds unsuitable.

REVISED L&WS OF HAWAIT

Sec. 317-13., Appointment of administratora, prierity.
In the appointment of administrators upon the property of
deceased persons, the following order of priority shall be
observeds:
a} The husband of a deceased wife;
(b} The wife of a deceased husband;
{cg The children being major;
d} The father of a deceassd child, whether major or

minor;

(e) The mother of a deceased child, whether major or
minor;

(f) The brothers and sisters of the deceased;

(g} The cousins germane of the deceased;

(b) Any bopa fide creditor applying for administration;

Provided, the Judge may for satisfactory cause disregard
the order of priority. If neither the surviving spouse nor
any child being major wish to accept appointment ap adminig«
trator, such gurviving spouse or child may nominete another
to act as administrator, and the parscn nominsted may be
appointed by the judge without regard to the order of priocri-
ty set forth herein,

Sec. 317-9. Rasgidence qualifications, exmcutors,
adminjstrators, gusrdisns. Every axscutor and asdministrataor
appointed by any court of the Territory, whether or not ap~
pointed pursnant tec the expresa provisions of a will and
every guardien appolnted by any court of ths Territory, in-
cluding any co-executor or co-sdministrator or co-guardian,
in order to be qumlified for such fidueciery office, shall be
either an individual residing in the Territory or & trust
company organized under the laws of the Territory.

~continued~



Sec. 96, continued. Sec. 317-9, RLE, continued.

The provisions hereof shall not apply to any executer,
administrator or guardian who has been duly appoinfted,
whether by court or otherwise, or who mey be acting under a
will admitted to probate, prior to Mzy 12, 1943, or who may
ba appointed by court or who may be acting under a will ad-
mitted to probate subsequent to that date pursuent to the
express provisions of the will of a decedent who has died
prior to that dete.

In case, subsequent to that date, any executor, admin-
istrator or guardian to whom the provicions hereof are
applicable becomes disaqualified under the prcvisions hereof,
by reason of giving up residence within the Territory or
otherwise, then his office as such fiduciary shall become
vacant, and in such case, unless the order or instrument
under which he has been acting otherwise makes lawful pro-
vision applicable in the case of a vacancy in such office,
or unless any circuit judge sitting at chambers and having
jurisdiction ovser the estate or ward expressly authorize
any such executor, administrator or guardian to continue to
hold such office under such conditions as the judge may see
fit to impose, such vacancy may be filled by any circuit
judge sitting at chambers and having jurisdiction over the
estate or ward.

COMMENT -
The above MPC and RLH provisions differ in the following particulars:

l. The former does not mandate observance of a preference list in the appointment of personal representatives, rather it per-

Wits such obsorvance.

2. The RIH places creditors on the preference list, whereas under the KPC creditors would fall in the "other qualified person®

Category,

3. The MPC permits the appointment of non~residents as personal representatives under restricted circumstances, RLH prohibits

8ueh aprointmant.
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Sec. 96, COMMENT, continued.

The Code Committee comments on points (1) and (3) as follows at pp. 116-7:

"No fixed order of preference seems very satisfactory and for that reason the section has been made as flexible ag possible,
giving the court a wide discretion,

"The above section permits non-resident personal representatives. In some jurisdictions the personal representative must
always be a resident. In others there is no requirement that the personal representative be a resident. Still others, like the
gsection presented herewith, teke a middle ground, ard permit a non-resident personal representative subject to restrictions., It
would seem that it is occasionally desirable to have a non-resident act as personal representative. Numerocus situations could
be suggested where that would be true. For example, the decedent may have resided near the state line and the bulk of his
estate may be in the adjoining state. Or his relatives, or those who knew him best and on whom he relied in business matters,
may reside just over the state line. It would be unfortunate to preclude them from qualifying as personal representatives,"
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MODEL FROSATE CODE

Sec. 97. When letters to be issued. When a duly ap-
pointed personal represcentative has given such bond as may
be required and the bond has been approved by the court,

letters under the seal of the court shall be issued to him.

Sac. 98. When personel representative iay be removed.
Fhen the personal representative becomes mentally incompe-
tent, disqualified, ursultable or incapable of discharging
his trust, has mismanaged the estate, failed to perform any
duty imposed by law or by any lawful order of the court, or
hes eceased te be a resident of the state without filing the
suthorization of an agent to accept service as provided by
section 96(b) hereof, then the court mey remcve him. The
gcourt on its own motion may, or on the petition of any pesr-
san interested in the estate shall, order t@s representative
Lo appear and show cause why he should not be removed. The
removal of a personal representative after letters are duly
issued to him does not invalidate his official acts performed
prior to removal.

Sez. 99, Apnointment of s.ccessor personal
Iapresentative, When a personal representative dies, 1s re-
Joved by the court, or resigns and such resignation is
ccepted by the court, the court may, and if he was the sole
or last surviving personal representative and administration
15 not completed, the court shall, appoint another personal
Tepresentative in his place.

Sec. 100. gucegessor personal repregentative and
Bminigtrator with will anrexeds: vights snd poners. Wien a
Succesgor personal reprecsentative or an administrator with
the will annexed is appointed, he shall have all the rights
fnd powers of his predecsssor or of the executor designated
%n the will, except thet he shall not exercise powers given
11 the will which by its terms are parsonal to the executor

°T'sin designated.

SOmNT .
m T 3 - LI . Ly
ihese sections codily Hawaiian practice.
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MIDEL PRUBATE CODE

Sec. 101, Powers of surviving personal representetive.
Every power exercisable by joint personal representatives
may be exercised by the survivor of them when one is dead
or by the other when one sppointment is terminated by order
of the court, unless the power is given in the will and its
terms otherwise provide as to the exercise of such power.

COMMENT ¢
This section reflects the general rule.
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M®DEL FROBATE CODE

Sec. 102. What powers of pergonal representatives
joint and what several. Where there are two or more per-
sonal representatives, the following powers can be exer-
cised only by all of them:

(a) To institute suit on behalf of the estate;

%b; To employ an attorney;

To carry on the business of the deceased;

(@) To vote corporate shares of the estate;

(e) To exercise those powers given by the will which,
by the terms of the will, are to be exercised
only by all of the personal representatives, or

: by all the survivors of them. - :
All other powsrs can be exercised by any one of the person-
gl representatives, unless the will otherwise provides.

COMMENT =
: Hawaii does not have a statute dealing with powers of joint personal representatives. The rationale of MFC, sec. 102, is

stated at pp. 852-4 of Atkinson on Wills:

"There has been much dispute and confusion as- tco whether the interests, powers and duties of corepresentatives are joint,
several, joint and several, or joint or several; the matter is best approached by considering the various specific problems,
without attempting to lay down an a priori concept of the relationsiip. + + «

"One corepresentative may act for all with regasrd to matters which ere ministerial or do not involve discretion., Thus,
one may sell or assign a note payable to the decedent, or release a debt due to the estate, or mske a sale of personalty
belonging to the estate., He may not, however, by borrowing money for the estate bind his corepresentatives, . . .

"Tn the case of certain important and discretionary matters, however, one corepresentative may not act alone. Such acts
as the selling of realty, the carrying on of:the deceased's business, the selection of counsel for the state, and the

voting of stock owned by the deceased, are examples of powers which must be exercised by all. . ., ."
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MCDEL FRCOBATE CODE

Sec. 103. Compensstion. If a testator by will makes
provision for the compensation of his executor or adminis-
trator, that shall be taken es his full compensation un-
less he files in the court a written instrument rencuncing
all claim for the compensation provided by the will before
qualifying as personal representative. The personal rep-
resentative, when no compensation is provided in the will,
or when he renocunces all claim to the compensation provided
in the will, shall be allowed such compensation for his
services ag the court shall deem just and reasonabls, Ad-
ditional compensation may bs allowed for his services as
attorney and for other services not required of a personal
representative., An attorney performing services for the
estate at the instance of the personal representative shall
have such compensation therefor out of the estate as the
court shall deem just and reasonable. Such compensation
mey be allowed at the final settlement; but at any time dur-
ing administration a personal representative or his attorney
may apply to the court for an allowance upon the compensa-
tion of the personal representative and upon attorney's
fees, If the court finds that the personal representative
has fajled to discharge his duties as such in any respect,
it may deny him any compensation whatsocever or may reduce
the compensation which would otherwise be allowed.

~]136=

REVISED LAWS OF HAWAII

Sec, 219-17. Fees and expenses of executors,
administrators, trustees and guardisns, Upon all moneys
and other property received in the namture of revenue or in-
come of the estate, such as rents, interest, dividends ang
general profits, executors, administrators, trustees and
guardians, except trustees of a charitable trust, shall be
allowed as commissions payable out of the income receaived
during each year, seven per cent for the first $5,000 and
five per cent for all over $5,000 such commissions to be pay.
able as and when such income is received, but not oftener
than once a year.

Upon the principal of the sstate, executors and adminig.
trators shall be allowed as commissions payble out of the
principal at the close of administration, five per cent of
the first £1,000, four per cent for the next §9,000, three
per cent for the next $10,000, and two per cent for all over
$20,000, the amount of such principal for this purpose to be
the appraised value of the estate as of the death of the de-
cedent. For the purpose of computing such commissions on
such principal there shall be deducted from the appraised
value of eny real property included in the estate the amount
of any existing indebtedness secured by lien upon such real
property duly recorded prior to the death of the decedent amd
which shall have been foreclosed and the real property
covered by the same sold at any time during the administra-
tion of the estate; and in ecase the estate includes real
property subject to an agreement of sale duly recorded
prior to the death of the decedent such commissions shall
be calculated on the appraised value of the balance due
from the vendee on account of the purchase price thereof.

Such further allowances may be made as the court deems
just and reasonable for services performed in comnection
with sales or leases of real estate, contested or litigated
claims against the estate, the adjustment and payment of
extensive or complicated estate or inheritance taxes, the
preparation of estate and income tax returns, the carrying
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| Sec. 103, continuod.

~continued-

Sec. 219-17, RLH, continued.

on of the decedent’s business pursuant to en order of court
or under the provisions of any will, litigation in regard
to the property of the estate or such other apecial servicesz
as may be necessary for the executor, administrator, trustee
or guardien to perform, prosecute, or defend. All contracts
between an executor, administrator, trustee or guardian and
an heir, devisee, legatee, ward, or a beneficiary other than
the creator of the trust, for higher compensation than is
allowed in this section shall be void. -

These provisions shall apply as wzll to future account-
ing in existing estates as to new estates.

Sec. 219-18, Attorneys' fees for ordin roceedings;
extraordinary services. Attorneys for executors and admin-
istrators, shall be allowed out of the estate, as fees for
conducting the ordinary probate proceedings, the sams
amounts as are allowed by section 219-17 as commiasions up-~
on the principal of the estate to executors and administra-
tors, and such further amounts as the court may deem just
and reasonable for extracrdinary services.

HAWAIT REPORTS

Statutory commissions are provided for the proper and
faithful execution of trusts and when an administrator
does not perform the duties devolved upon him by his ap-—
pointment he is not entitled to commissions, 26 Haw. 243.

Likewise an sllowance of counsel fees may be re-
fused where the services for which the allowance was
claimed were unnecessary in connection with the perform-
ance of the duties of the representative, 26 Haw. 243.
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Sec, 103, continued.

COMMENT:
Bec., 219~17, HLH 1955, sets the amounta personal representatives and attorneys conducting the ordinary probate proceedings re-

ceive for their services., However, MPC, sec. 103, leasves the fixing of fees to the discretion of the court. The Code Committes
discusses the various provisions of MPC, sec. 103, as follows at pp. 119-20:

M"e » » In view of the wide variety of situations which mey determine the amount of fees, a hard and fest rule expressed in
the statute seems undesirable. ILf it be thought helpful to have some sort of standard percentags basis to guide the court in
ordinary cases, the local court may establish this by a rule of its own.

#The idea of the executor renouncing his fee and sccepting the fee fixed by the court is erhodied in a pumber of statutes
in variocus states. « . » While at first blush it may appear to go too far in overriding testamentary intent, it la believed
that it is justified. Primarily, this is besed upon the propositions that the court, for the benefit of all persons interssted
in the sstate, exercises & sound discretion te appoint a suitable personal represemntative, and thalt the estate will be adminia-
torsd 1in a more competent mannsr if an adequate fee is paid. Itf' we were to say that the testator should be abls to set = low
foe and compel his executor to accept that amount or resnounce the offiee, then unsatisfactory results might follow. This
executor might be the most highly quelified to administer the estate, and an inferior administrator would be appointed who
would receive a larger fee than the person named in the will. While this might not often happen, it is entirely possible that
the testator might name & series of executors to be appointed according te a given order of preference, hone of them to re-
ceive mora than the low fee nemed in the will., By this means he could name all the competent persons in the commnity and thus
preclude adequate payment for the services of administering his estate by any well qualified person. Yet it is clesr that the
law should not allow o teatator to deny to the administrator all compensation beyond the amount ho should name. If he could dc
thet he could provide in hia will that no fee whatever should be paid to any person for administering his estate. And it would
be but ons step further for him to provide thet his estate should not be administered at all, It is believed that the only
place to draw the 1ine is at the point where this section draws it."
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MDEL PROBATE CCDE

Sec. 104. Allowance for defending will. When any
person designated as executor in a will, or the adminis-

trator with the will annexed, defends it or prosecutes

any proceedings in good faith and with just cause for the
purpose of having it admitted to probate, whether suc-
gegsful or not, he shall be allowed out of the estate

his necessary expenses and disbursements including reason=-
able attorney's fees in such proceedings.

HAWAII REPCRTS

"The rule . . . that any reasonable costs and expenses
incurred by executors in probating a will, even if contest-
ed, is the one which should be followed in this Territory.
But these expenses should be reasonable. There jia no
question but that the executors in this instance acted in
good faith." 16 Haw. 575, 579 (1905). |

. Circuit judge in probate has incidental authority to
allow out of an estate attorney!s fecz incurred in liti~
gation involving contests over probate of wills, 25 Haw.

337, 341.

. COMMENT:
From MG, p. 120:

"If a perscnal representative prosscutes or defends in proceedings to construe a will, he can recover expenses and
attorney!s fees without a statute such as this, This section is necessary only because, if probate is denied, it might
be claimed that a personal representative nemed in it or defending it is not entitled to expenses and attornsy!s fees."
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MIDEL PROBATE CODE

Sec. 105. Specisl administrators. For good cause
shown a special administrator may be appointed pending
the appointment of an executor or a general administra-
tor or after the appointment of an executor or a general
administrator without removing the exsecutor or general
administrator. A special administrator may be appointed
without notice or upon such notice ss the court may
direct, The appointment may be for a specified time, to
perform duties respecting specific property, or to per-
form particular acts, as stated in the order of appoint-
ment, The specisl esdministrator shall meke such reports
as the court shall direct, and shall account to the court
upon the termination of his authority. Otherwise, and
except &s the provisions of this Code by terms apply to
genersl personal representatives, and except as ordered
by the court, the law and procedure relating to personal
representatives in this Code shall apply to special admin-
istrators., The order appointing a specisl administrator
ghall not be appealabls.

REVISED LAWS OF HAWAIT

Sec. 317-19. Temporary sdministrator may pay cleims,
family sllowance. Probate courts are authorized to order
temporary administrators where the interest of other
creditors would not be adversely affected, to pay lawful
claims against the estate and a family sllowance in all 1
cases where an appointment of an administrator or an ex- |
ecutor is held up by reason of contest. ]

|

Sec. 317-17. Continuance of the business of a decedent,
(e} The judge having jurisdiction of the estate may, . « |
authorize the personal representative, or appoint & trustee,
to continue any business of the decedent, for such period |
and with such powers as the judge may deem advisable. « . .

(b) The judge having jurisdiction of the estate may, 1
« + o authorize the personal representative, or appoint a |
trustes, to orgaenize, or join with others in the organize- |
tion of a corporation to carry on the business of the de=- |
cedent on such terms as the court may deem advisable, and |
to contribute =211 or part of tie property of the estate
which was invested in the business at the time of the death
of the decedent as the capital to such corporation and |
accept stock in the corporation in lieu thereof, such stock
to be held upon the same terms as the property of the
astate.
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MOLEL PROBATE CODE
BOND OF PERSOHAL REFPRESENTATIVE

Sec. 106. Personsl] representative to give bond.
Except 28 provided in section 107, every personal
representative shall, before entering upon the duties
of his office and within such time as the court directs,
execute and file a bond, procured at the expense of the
estate, with sufficient surety or sureties in such
amount as the court finds necessary for the protection
of interested parties, conditioned upon the faithful
discharge of all duties of his trust according to law,
including his duty to account as provided in section 172.
In the absence of special circumstances, the court shall
fix the bond in the amount of the value of any part of
the estate which it can determine from examination that
the persongl representative might easily convert during
the period of administration plus the value of the
gross annual income of the estate.

REVISED LAWS OF HAWAIT

Sec. 219-20. Expenge of bond. Any . . . executor,
administrator, . . . or other fiduciary required by law
or the order of any court or judge to give a bond or
other obligation as such, may include as a part of the
lawful and chargeable expense of executing his trust
such reasonable sum, paid & company authorized under the
laws of the Territory to become surety on such bond or
obligation, for becoming his surety thereon, as may be
allowsd by the court in which, or a judge before whom.
he is regquired to account, not exceeding one per cent
per annum on the amount of such bond.

COMMENT ¢

The common law in Hawaii and MPC, sec. 106, require administrators and executors not exempted by will to file bonds before

qualifying for office. At common law the amount of these bonds is determined by the estimated value of the personal estate of

decedents. MPC, sec. 106, modifies the above personal estate value rule by stating that in the absence of special circumstances

the amount of the bond should be equal to that part of the estate which can be easily converted plus the value of the gross

annual income of the estate.

PP- 121—-2 H

In discussing the special circumstances to be considered in determining the amount of bonds, the Code Committee states at
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Sec. 106, COMMENT, continued.

n, ., . it is believed to be impossible to determine fairly in all cases the amount of the bond by a fixed rule. The
character of the assets, the fact that the personal representative is the principal diastributee and that there are no
debts, the fact that other assets may soon be received, and many other factors may well enter into the discretion of the
court in determining the amount of the bond. However, the determination of the amount should not be capricious; and in
the absence of special cirecumstances, the rule laid down in the last sentence of this section should be followed. Since,
under sec. 115 the amount of the bond may be increased if a sale takes place, it may be desirabls to take the probability
of such sale into consideration in fixing the original bond if it is reasonably certain that the sale will take place and
its approximate terms can be anticipated.

"This and the succesding sectlons on bonds of personal representatives apply to special administrators, as well as
general administrators and executors. See sec. 3(u§? Under this section, the bond of a special administrator may be
fixed at a nominal amount, since the very circumstances calling for the appointment of a special administrator may also
constitute the 'special circumstances' referred to in this section.



MODEL PROBATE CODE RUVISED LALS OF HAVWAII

See. 107. When bond not rsguired.

(a) Provisions of will. when, by the terms of the
will, the testator expresses a wish that no bond shall be
required of the executor, no bond shall be required uniess
the court., for good cause, finds it proper to require it;
but the court, for good cause, may at any subsequent time
require a bond to be given.

(b) Depzeit of collateral by personal representative.
A personal representative may at any time turn over to and
deposit with the clerk of the court ecash or collateral in
an amount and nature satisfactory to tha court in lieu of
8ll or a part of the amount of his bond. The clerk shall be
liable for the safekeeping thereof and shzll pay out or
deliver the szme only on order of the court.

(c) Deposit of versonal assets of estate. Personal
agssets of the esbate maoy bo deposited with a domestic banle-
ing or trust company upon such terms as may be prescribed
by ordar of the court. The amount of the bond of the per-
sonal representstive may be reduced in uroportion te the
valus of the assets so daposited; or the court may, if the
assets o desposited be deemed sufficient, accept the deprsit
in liev of regniring a bond of the personal representative.

{d) Corporate fiduciary as personal representative.

If the personal representative is a trust company or bank
exigting or doing businecs under the laws of this state, the
deposit of cash or collateral with the state treasurer re-
Quired by such laws may, if satisfactory to the court, be
accepted in lieu of requiring a bond.

Sec. 317-29. Bond; confirration. Evary executor or
administrator so authorized to sell rcal property shall
give bond to the judge, . . . provided, that no such
tond shall be required from an executor appointed without
bond by a will . . ..

COr2 T
) Eider the MEC, although the will provides executors need not give bonds, the court is empowered to require it for good
Cause, Hawaii's statutz on the other hand does not give the court such discretion. The reason for the discretion given by
the Cods is for the protection of creditors.
Ineofar es Hawali deves not have provisions requiring ths depcsit of cash or collatersl with the state treasurer, MFS,
Sec, 107(d), should be omitted. Hawaiizn probate practice also does not provide for diminutior of the amoumts of bonds as

Provided by MPC, see. 107(2) and {e}. 143




MODEL YROBATE CODE

Sec, 108. Agreement between personal repregentative
and surety as to deposit of assets. It shall be lawful for
the personal representative to agree with his surety for
the deposit of any or all moneys and other assets of the
estate with a bank, safe deposit or trust company,
suthorized by law to do business as such, or other deposi-
tory approved by the court, if such deposit is otherwise
proper, in such manner as to prevent the withdrawal of
such moneys or other assets without the written congent of
the surety, or on order of the court made on such notice to
the surety as the court may direct.

COMMENT ¢
There is authority for the contention that deposits subject to the joint control of personal representatives and their

bondsmen are not authorized and consequently the representatives are subject to losses from bank failures. See
Jones v. O'Brien, 58 S. D. 213, 235 N. W. 654 (1931).
In the light of the above, the Code Committee states at p. 123:
%, . « While some courts have held that such an agreement as to withdrawals is valid without any statute,
there is authority to the contrary; and it is believed that this statute should be included in order to remove any
doubt about the matter.®

Hawaii has no such statute.



MODEL FROBATE COIE

Sec. 109, Obligees of bond; joint and geveral
“jﬁgjgit;. The bond of the personsl representative shall
run to /the State of to the use of/ all persons
interested in the estate and shall be for the security and
benefit of such persons. The sureties shall be jointly
and severally lisble with the personal representative and
with each other.

COMMENT :
In Hawaii the practice is to have the bonds run to the judge of the probate court.
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MODEL PROBATE GODE

Sec. 110. Bonds of joint personsl representatives.
When two or more persons are appointed personal representa-
tives of the same estate and are required by the provisions
of this Code to give a bond, the court may require either a
separate bond from each or one bond from all of them. No
personal repregentative shall be deemed a surety for another
personal representative unless the terms of the bond so
provide.

_Mé-



MODEL PROBATE CODR '

Sec. 111. Affidavit of personal suretieg. Eaeh
‘personal surety shall execute and file with the court an

affidavit that he owns property subject to execution, of a
vyalue over and above his liabilities, equal to the amount
of the bond, and shall include in such effidavit the total
amount of his obligations as surety on other official or
.gtatutory bonds. 1If the amount of his bond exceeds
'$1,000, the affidavit shall also state

(a) 4n adequate description of the real property
within this stete offered by him as security,
which identifies it sufficiently to establigh
the lien of the bond thereon as hereinafter
provided;

(b) The total amount of the liens, unpaid taxes and
other encumbrances against each property
offered;

(c) The assessed value of such property offered,
its market value and the value of the eauity
over and above all encumbrances, liens and
unpaid taxes;

(d) That the equity of such real property offered is
equal to the amount of the bond.

REVISED LAWS OF HAWATIT

Sec. 7-21. Jusgtification of sureties. Whenaver by
any law, regulation, . . . order of court, . . . any
person shall be required to give any written bond or
undertaking . . . for the indemnity or security of any
person, party or any officer . . . there shall be
attached to such bond or undertaking an affidavit of
sach of the sureties thereon, duly verified by oath, from
which it shall appear that the sureties hove property
situate within the Territory subject to execution and
that the sureties teken together are worth in such prop-
erty the amount of the pensity specified in the bond or
undertaking, over and above all of their debts and
liabilities. In default of such justifieation no such
bond or undertaking shall be accepted. . . .
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MOIEL PROBATL CODE

Sec. 112. Approval of bond by judge. MNo bond of a
personal representative shall be deemed sufficient unless
it shall have been examined and approved by the judge, or
in his absence by the clerk, and the approval endorsed
thereon in writing. Before giving approval the judge or
clerk may require evidence as to the value and character
of the assets of personal sureties, including an abstract,
certificate of other satisfactory evidence of title of
every tract of real property which is offered as security.
In the event that the bond is not approved, the personal
representative shall, within such time as the judge or in
his absence the clerk may direct, secure a bond with
satisfactory surety or sureties.

REVISED LAWS OF HAWAIT

Sec. 7-21. Justification of sureties. . . . such
corporation may be accepted as surety on such bonds in
lieu of the personal sureties hereinbefors required, when-
ever, in the opinion of the officer or officers whose duty
it is to approve such bond, the rights of all parties in
interest will be fully protected. . ..

COMIENT &

In Hawaii the court clerk may not act in the probate judge's stead to examine nor to approve the bonds.
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MDEL FROBATE CDE

Sec. 113. Bond as liepn on real property of personal
gurety; recording of lien. Upon the approval and recording

+ of the bond of a personal surety, when the amount of such

- bond exceeds $1,000, a lien on the real property of the
~gurety in this state, offered in the affidavit of the sure-
ty, shall arise as security for the performance of the
obligation of the bond. The clerk of the court shall, be~
- fore letters are issued to the personal representative,
_cause_to bé recorded in the office of the /register of
deed§7 of each county in which may be located any real
property as set forth in the affidavit of the surety, a
statoment signed by the clerk, giving a sufficient descrip-
tion of the land, the name of the prineipal and sureties,
the amount of the bond, and the name of the estate and th
court in which the bond is given. The /register of deedg
shall record such statement, either in the book of liens or
in a suitable book provided for liens on real property of
sursties. All such recorded statements shall be duly in-
dexed in such manner that the existence and character of
the liens may conveniently be determined.

COMMENT 2
Haweii has no like section and the Code Committee states re MFG, sec. 113, at pp. 125-6:

Mhs effect of this section, together with provisions in secs. 111, 112, 116 and 117, is to reguire each personal surety,
on bonds fixed in an smount in excess of $l,000, to give a lien on one or mors tracts of his own real estate within the atate
a8 security for the performance of the oblipation of the bond. The advantages of such a statute are obvicus. If the title of
the prospective bondsman to real estate is investigated, and if the bond becomes & lien on such real estate when it is approved
by the court, the danger of loss from financial irresponsibility of the bondsman is largely eliminated. Certeinly in large
metropolitan arems where 'straw' bondsmen are common, strong arguments can be made for the adoption of such legislation. On
the other hand, the probable result of such a statute is that corporate bondsmen would be secured in mosi cases, and the per-
sonal bondsman who acts as such without charging a fee would be relatively uncommon, In rural areas ths use of personal
bondemen is likely to be more satisfactory, and in states having no cities of any considersble size it may be thought unde-
8lrable to adopt this feature of the Code. o « &
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Sec. 113, COMMENT, continued.

NIf it is deemed best not to require a specific lien on the real estate of the personal bondsman, the Code can be snacted
with the following changes: Omit all except the first sentence of sec. 111, In sec, 1312, omit the following phrase at the
end of the second sentence, !including an abstract, certificate or other satisfactory evidence of title of every tract of real
property which is offered as security.! Omit all of sec. 113. In sec. 116 omit subsection (b). Omit all of sec. 117."
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MODEL PROBATE COIE

Sec., 11/4. letters deemed rewoked on feilure to give

. If at any time a personal representative fails to
give a bond as required by the court, within the time
fixed by the court, some other person shall be appointed
in his stead. If letters have been issued, they shall be
revoked.

Sec. 115. Court may increage or decreage bond.
The court may at any time increase or decrease the amount

the court shall incresse the bond on a sale of real
property, or of personal property which could not easily
be converted.

of the bond of the personal representative when good cause
therefor appears. In the absence of special circumstances,

REVISED LAWS OF HAWAIT

Sec. 317-29. Bond; confirmetion. Every executor
or administrator so authorized to sell real property
shall give bond to the judge, with sufficient sursties,
conditioned to sell the same and dispose of the proceeds
in the manner provided by law; provided, that no such
bond shall be required . . . from an executor or
admﬁniatrator who has already given a sufficient
bond. . . .

COMMENT =

Thess sections apply during the administration of the estate and do not relate to qualification bonds.
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MDEL FROBATE C(DE

Sec. 116, Release of sureties befors estats fully
adminlaterad.

(a) BRelease for cause. For good cause, the court may,
befora the estate iz fully administered, order the relemse
of the sureties of the poraoral representative, and require
the personal representative to furnish a new bond.

(b) BRelsase of personal surety who has given lien om
renl property. If a personal surety who has given a lien
on specific real property es security applies to the court
to have the lien rslemsed, the court shall order the re~
lensa requested, if sufficient other real property of the
surety is substituted on the same terms and conditions as.
required for the lien to be dlscharged. If such perscnal
surety who requests the releass of the lien dees not offer
a lien on othar real property, the court shall order the
personal representative to offer other security within a
reasonable time to be fiwed in the order, and upon the
approval of such new sscurity, the court shall order the re—
leasa of such personal surety.

(¢) Extent of liability of original and new gsureties.
The original sureties shall be lisblse for all breachas cof
the obligation of the bond up to the time of filing of the
new bond and epproval thereof by the court, but not for the
acts and comissions of the peraonml representative there-
after., The new bond shall bind the sureties therecn with
respect to acts andt omissions of tha personal representative
from the time when the sureties on the originsl bond are no
longer lieble therefor or from euch pricr tims as the court
dirocts.

GOMMENT =
Hawali's stetutes are silent re release of suretiss. Ths Code Committee discusses MPG, sec. 116, st pa. 127:
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 Sec. 116, COMMENT, continued.

NIn some states a surety may be releassed at any time on his request, without a showing of cause. . . . 43 far as the
corporate surety is concerned, it is felt that it should not be allowed to resign at the very moment when it is needed.
Therefore under the provisions of this section such a surety may be released only when there is good cause. The same reason=
ing applies to the personal surety, with one exception. If the personal surety who has given a lien on land wishes to dias-
pose of the land it may be desirable to discharge the lien. Subsection (b) provides for this situation, requiring the
discharge of the lien upon the request of the surety."

The exception mentioned in the quotation above does not apply in Hawaii under its current statutes for the bonds of personal

+

‘gureties do not give rise to liens on their realty. (See MPG, sec. 113.)
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MODEL PROBATS CODA

Sec. 117. Recording of release of lien. The lien
on the real property of a personal gurety shall be cancelled
of record by the /[register of deedg/ upon filing with him a
certified copy of the order duly discharging the surety or
releasing the lien.
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MDEL PROBATE C(DE

(a) Execution of bond deemed an appearance. The
execution of the bond of a personal representative shall be

deemed an appearance by the surety in the proceeding for
the administration of the estate including all hearings
with respect to the bond.

(b) Summary enforcement roceeding for
administration. Subject to the provisions of subsection
() hereof, the court may, on breach of the obligation of
‘the band of the personal representative, after notice to
‘the obligors in the bond and to such other persons as the
ecourt directs, summarily determine the damages as a part of
the proceeding for the administration of the estate, and by
appropriate process enforce the collsction thereof from
those liable on the bond. Such determination and enforce-
ment mey be made by the court upon its own motion or upon
pplication of a successor personal representative, or of
any other personal representative, or of any other inter-
ested person. The court may hear the application at the
ime of settling the accounts of the defsulting personal

amapes shall be assessed on behalf of all interested per-
ons and may be peid over to the successor or other non-de~
anlting persoral representative and distributed as other
Bots held by the personel representative in his official
apacity.

(c) Enforeement by separate guit. If the estate is
alreedy distributed, or if, for any reesson, the procedure to
ecover on the bond provided in subsection (b) hereof is in-
adequate, any interested person mey bring a separate suit in
-eourt of compstent jurisdiction on his own behalf for
Amsges suffered by him by reason of the default of the per-
onal representative.

orsonal representative shall not be void upon the first re-

10le penalty is exhausted.

~continped-

pregantative or at such other time as the court may direct.,

(d) Bond not void upon first recovery. The bond of the

Overy, but may be proceeded upon from tims to time until the

. HAWATT REPORTS -

The sursty of the bond of the executrix, by signing the
bond and by not stipulating for an opportunity to object to
any proceedings, intrusted the representation of their
principal!a rights and interests to the principal himself,
22 Haw. 403,



Sec. 118, MPC, continued.

(e) Denial of 1iability by surety; intervention. If
the court has already determined the liability of the per-
sonal representative, the sureties shall not be permitted
thereafter to deny such 1liebility in any action or hearing
to determine their 1isbility; but the surety may intervene
in any hearing to determine the 1iability of the personal
representative.

GOMMENT:
Hawail does not have the summary enforcement procedure provided by FC, sec. llB(b), which procedure the Gode Committee states -

at pe 129 to have been suggested by the provision on bonds in the Federal Bankruptey Act. As to the separate sult provisions of
subdivision (c¢), the Code Committee states on the sams page:

"e « o« As there is a provision for seperate suit, under the Federal Act, & simllar provision is made in this section of
the Probate Code. It is believed that separate suits would rarely be brought, but that occasionally it would be impracti-
cable to bring & summary action as & part of the probate proceeding."

In Hawaiil, suits on the bonds of personsl representatives are started by the probate judge to whom the bond runs in the court

of genersl jurisdiction.
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MODEL PROBATE CODE REVISED LAWs OF HAWAIZX

Sec. 119. Limitation of action on bond. Proceedings Sec. 241-1. Six years. -The following actions
shall be commenced within six years next after the cause

upon the bond of a personal representative shall not be
prought subsequent to two years after his discharge. of such action acerued, and not-aftex:

(2) Actions for the recovery of any debt founded
upon any contract, obligation or liability, excepting
such as are brought upon the judgement or decree of

some court of record; . . ..

COMMENT =
It seems that in Hawaii the general statute of limitations oa contract causes of action of six years applies to actions

baged on the bonds of personal representatives.
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MIDEL PROBATE CODE
INVENTORY

Sec, 120. Inventory and appreisement.
(a) Reguirements ss to_inventory. Within two months

after his appointment, unless a longer time shall be grant-
ed by the court, every personasl representative shall make
and return a verified inventory and appraisement in one
written instrument, of all the property of the decedent
which shall come to his possession or knowledge, including
a statement of all encumbrances, liens end other charges

on any item. Such property shall be classified therein as
follows:

(1) Real property, with plat or survey description,
and if a homestead, designated as such;

(2) Furniture, household goods, and wearing apparel;

(3) Corporation stocks deseribed by certificate
numbers;

(4) Mortgages, bonds, notes and other written evi-
dences of debt, described by name of debtor,
recording data, and other identification;

(5) Bank accounts, insurance policies and money;

(6) All other personal property accurately identi-
fied, including the decedent's proportionate
share in any partnership, but no inventory of
the partnership property shall be required.

(b) BReguirements e&s to apopraisement. At the time
administration is granted, the court shall appoint two
sultsble, disinterested persons, as appralsers, to whom
the perscnal representative shall exhibit the inventory.
The appraisers shall determine and state in figures oppo-

site sach item contained in the Inventory the fair net value
thereof, as of the date of decedent's death, after deducting

the encombrances, liens and charges thereon, and forthwith
deliver such inventory end appraisement, certified by them

under oath, to the personal representative who shall file it

with the court. The appraisers shall be allowed such

reasonable fees, necessary disbursements and expenses as may

=pontinued-
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HARAII REPORTS

Inventories are not required in our courts until aftep
probate, and then they are required to be made under osath,
They are supposed to contain a full and true exhibit of the
entire assets of the testator, whether they may have
actually come to the possession of the executor or not. 4n
inventory under our practice is regarded not as coanclu-
sive, but as prima facie evidence of the property that has
come to the possession, or under the control of the execu-
tor, 2 Haw, 683, 688,




Sec. 120-123, MPC, contlnued.

be fixed by the court, which shall be paid by the personal’

representative as expenses of administration. I

: {c) Dispensing with appraisers in certain cages. If . . 7
‘the inventory shows that the estate consists solely of 7 S
personal assets of definitely liquidated values, or of prop- -

erty of negligible value, the court may in its discretion

accspt the verified appraisel of the personal representative

in lieu of appraisel by appraisers; and in such case the

court need not appoint appraisers, or may revoke their

appointment if ‘already madse. ‘

COMMENT:
¥rom MFG, pp. 130-2:

"The purpose of en inventory and appraisement is to make a record of the property belonging to tha estate, to indicate ita.
presumptive velue and to furnish the basls upon which the personal representative makes his accounts and for which he is '
chargzable. It also indicates to creditors end other persons interested in the estate the nature and extent of the property.

"The above section is taken largely from Minn. Stat. (1941) secs. 525.33 and 525.331 and Kan. Gen. Stat. (Supp. 1943)
secs. 59-1201, 59-1202. The idea of the inventory and appraisement being one instrument 1s implicit in the WMinnssota and
Kansas statutes. + + IR - '

"Provisions for the time of filing the inventory and appraisement vary from one to three months. The earlier filing scems
preferable. However, most of the states providing for the shorter period are those in waich a notice (up to one month) pre-
cedes the probate of the will and grant of letters. This ordinarily affords additional time to the interested persons to
agcertain the nature and extent of the property belonging to the estate. Under this Ccde, edministration mny bs granted with-
out eny notice. Hence, a two-month period was thought to be necessary but ample to make and return the inventory and appraise-
meﬂt . ’ -

"A few statutes provide for a complete inventory of any pertnership property tc be included in the inventory of the indi-
vidual decedent's estate. In view of the special nature of partnership property and of its primary liability for the payment
of partnership debts, it was thought better not to require such an inventory. Hence, an appraisement of the decedent's pro=-
portionate interest only is provided in the above section. . . . ' oo

NThe Kansas stalute mentioned above provides for a separate listing of homestead and ezempt property. Whether such prop-
erty is homestead or exempt property would seem to require judicial determination necessitating some action by the court,
rather than such & classification by appraisers or the personal representative, . .

"A long statement as to the qualifications of appraisers is deemed unnecessery. They are merely required to be suitable
and disinterested. Alsc, an oath by the appraisers befors entering upon their duties is belisved unnecessary, Their certif-
lcate of the appraisement under cath seems sufficient. As in the case of compensation for personal representatives, a
rsasonable compensation for the appraisers is to be determined by the court.- *

=continued~ ~continuad- =159~



Sec.

120-123, CCMMENT, continued.

"Where the property belonging to the estate is located in counties other than where administration is taken but some
statutes provide that the court, or the judge of the probate court of such other county, may appoint residents of such other
county as appraiser for the property located therein. . . . Other stetutes contemplate the appraisal of all property
vherever loceted by the same appraisers, and such is the effect of sec. 120(b) hereof.

"A few statutes provide for a listing of claims against the estate along with the inventory. This serves to indicate
the net worth of the estate, but it cannot be more than guess work by the personal representatives in many cases, since g
much longer time is given to creditors to establish their clajms. No such provision is included in the above section.

n

"Statutes in a few states, notably those having the community property system, provide for a separete statement of a1l
property held by husband and wife together. In view of the tendency to subject property held by the entirety or in joint
tensncy to inheritance taxes, a provision requiring a seperate statement of any property held in joint tenancy, by the
entirety or by the commmnity might be added in certain states.”

Sec. 121. OBupplementary inventory and appraisement.

Whenever any property not mentioned in the inventory comes
to the knowledge of a personal representative, he shall
either make a2 supplemental inventory thereof and cause
such property to be appraised, such supplemental inventory
and appraisement to be returned within thirty days after
the discovery thereof, or include the same in his next
accounting, unless the court shall order a particular
manner of return.

Sec. 122. Debt of executor. The neming of any per-

son executor in a will shellnot operate as a discharge

or bequest of any right of action which the testator had
against such executor, but such right of action, if it sur-
vives, shall be included among the assets of the decedent
in the inventory. If the personal representative.is or be-
comes Insolvent, debts owed to the decedent shall not be
deemed assets in his hands in determining the liability on
his bond.

Sec. 123. Inventory and appraisement as evidence. In-

ventories and appreisements may be given in evidence in all
proceedings, but shall not be cénclusive, and other evidence
may be introduced to vary the effect thereof.
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MXDEL FROBATE CODE | REVISED LAWS OF HAWAIZL
COLLECTION AND MANAGEMENT OF ASSEIS

Ses, 12/. Possession. Every personal representative Sec. 317-14. Possession and control of real estate
shall have a right to, and shall take, possession of all pending administration; distribution; determination of
the real and personal property of the decedent except the heirs. The executor or administrator is entitled to the
homestead and exempt property of the surviving spouse and possession and control of the real estete of the decedent
minor children. He shall pay the taxes and coliect the and to receive. the rents,. issues and profits thereof until
rents and earnings thereon until the estate is settled or such possession and control is terminated by order of
until delivered by order of the court to the distributees. court. He may make all necessery or proper expenditures
He shall keep in tenantable repair the buildings and fix- for the care and protection thereof, including taxes and
tures under his control and may protect the same by insur- repairs on the buildings and other improvements thereon
ance, He may maintain an action for the possession of the while under his control, for which purpose he may use such
real property or to determine the title to the same. rents, issues and profits so far as necessary and avail-

able, the net balance thereof to be paid by him to the re-
spective heirs or devisees entitled to such real estate,
on the final distribution of the estate or on the prior
order of the judge. The heirs or devisees may themselvzs,
or jointly with the executor or administrator, maintain an
action or suit, for the possession of the real estate or
for quieting the title thereto, cr for the registration cf
the title thereof against anyone except the executor or
administrator, but shall not be required to do so.

HAWAIT REPORIS

"One of the first duties of an executor of an estate
is to reduce the property of the deceased to possession,
Where such property includes debts due the decedent his
duty is to collect such debts and in so doing he is bound
to use that diligence which an ordinsrily prudent man would
exercise in the mansgement of nis own affairs. « « o
27 Haw. 655, 661,

COMMENT =

In the absence of statute as to personalty in Hawaii the common law rule prevails - the view that title and right to possesion
°f personal property pass to the personal representative.

MG, see. 124, would change Hawiian law only in that personal representatives will not have title to personalty but it would
Pass to devisees abd helroe. ~161-




MDEL FPRCBATE CCDE

Sec. 125, Agsets for payment of creditors! elaimg.
The real and perscnal property liable for the payment of
debts of a decedent shall include all property transferred
by him with intent to defraud his creditors or any of them,
or transferred by any other means which is in law void as
against his ereditors or any of them; and the right to re-
cover such property, so far as necessary for the payment
of the debts of the decedent, shall be exclusively in the
perscnal representative, who shall take such steps as may
be necessary to recover the same. Such property shall con-
stitute general assets for the payment of all creditors;
but no property so transferred shall be taken from anyone
who purchased it for a valuable consideration, in gocd
faith and without knowledge of the fraud.

COMMENT =
Atkinson on Wills describes the problem of transfers by decedents in fraud of creditors as follows at p. 639:

"When the deceesed conveyed property in his lifetime in order to defraud his creditors, the transfer may be set aside for
the benefit of the latter, provided that there are not sufficient other assets to satisfy their claims. However, the con-
veyance can only be set aside to the extent that it is necessary to pay the debts, and the deceased's legatees, distributees,
heirs or devisees are not allowed to shere in the amount so recovered, as the deceased himself would not be permitted to do so.
Most jurisdictions allow the personal representative to prosecute the suit for the benefit of ereditors, though in some the
ection must be brought by the creditors themselves. Assets of this nature may be used only for the satisfaction of creditors’
claims and the surplus, if any, must be returned to the defendant, rather than distributed to the beneficiaries of the estate,"

MFG, sec. 125, names the personal representative as the party to bring suit in behalf of creditors.
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MDEL FROBATE CODE

Sec. 126, Compromise. When it appears for the best
interest of the estate, the personal representative may on
order of the court effect a fair and reasonable compromise
with any debtor or other obligor, or extend, renew or in
any meanner modify the terms of any obligation owing to the
. estate. If the personal representative holds a mortgage,
© pledge or other lien upon property of another person, he
may, in lieu of foreclosure, accept a conveyance or trans-
fer of such encumbered assets from the owner thereof in
satisfaction of the indebtedness secured by such lien, if
© 1t appears for the best interest of the estate and if the
- court shall so order. In the absence of prior authorization
or subsequent approvel of the court, no compromise shall
bind the estate, '

-~

COMMENT :
From Atkinson on Wills, pp. 645-6:

"In absence of statute, an executor or administrator may compromise a debt without previous court sanction, provided this
is advantegeous to the estate, The latter question is not ordinarily passed upon until the presentation of the representative's
accounts, Due to this fact the representative runs the risk that he may be charged with making an unwiss sctilement. Accord-
Ingly, it is advisable to secure court approvel in advence before effecting a compromise, and slaiulzs often provide for tis

procedure, This court sanction will ordinarily protect the executor or esdministrator against subssquent claims that the settle-
ment was not a prudent one." _

From MPC, p. 135:

" « « The second sentence [Sf MFG, sec. l2§7 is a counterpart of sec. 147 and that part of sec. 149 which provides for
conveyances by the personal representative of property belonging to the estate to the holder of an encumbrance, in satisfac=-
tion thereof, in whole or in part.,"
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MODEL PROBLTE GODE

Sec, 127, GConvergion.

(a) When reslty treated sg personalty. Unless fore-
closure shall havs been completed and the redemption period
shall have expired prior to the death of a decedent, resl
property mortgages, the interest in the mortgaped premisos
conveyed thereby and the debt secursd thereby or any resl
property acquired by the peraonal representative in settle-
ment of a debt or liability shall be deemed parscnal
assets in the hands of his personal representative and be
distributed and accounted for as such, but any sale,
mortgage, lease or axchange of any such real property shall
bs made pursuant to sections 150 to 171 inclusive unless
otherwisa provided im the will.

(b) When persopalty treated as reslty. In all cases
of a sale of rsal property by a personal representative
upon order of the court the surplus of the proeceeds of
such sale remsining on the final settliement of the account
phall be coneidered as real property and disposed of among
the pereons and in the same proportions as the real
property would have beon if it hsd not been sold.

7

HEVISED LAWS OF HAWATT

See. 317-27. Heal sgtate; -sple. . . . In every Buch
case of a sale of real property and payment of part of all

of the proceeds for any of the aforapaid purposes ths
repidue of the proceeds, if any, shall be considerad ag
real property and, together with any available psrsonal
property of the egtate, agqual, 80 far as ths same is suf.
fieient, in inventoried walue to the amount of the pro-
ceeds so exponded in said payment, shall be distributed
among the same persons and in the same proportions as tha
real property would have been if it had not been sold, g
that ths values of the portions of the estate received by
the pergons entitled to share therain shall, aam nearly as
possible, amount to the same as if personal instead of
real property had besen scld., In every such case of sale
of real property without payment of any part of the pro-
coeds for any of the aforesaid purposes, the proceeds
shall be considsred as resl proparty and shall be dis-
tributed among the seme psrsons and in the same propor-
tions ae the real property would have been if it had not
been sold., . ., .

COMMENT «

The common law view that ag between realty and pergonalty ths latter ashould be first used to psy expenses and claims againat

decedents! estates is recognized by sec. 317-27, RLH 1955. The Gade on the other hand treatz both reslty and persomslty aliks.

See MPC, gec. 150, and comment thereto.

The Code Committes discusees MPC, gec. 127, at p. 136:

M, . . A3 reel end personal property are treated elike in this Code, this section ia unnecegsary for most purposes and
will be infraequently applied. Dut it may neverthelass be desirable in cases where a will distinguishing between real and
personal property must be construsd in connection with the administration of an egtate. . . .7



MDDEL PROBATE COLIE :

Sec. 128. Abandonment of property. When any
property is valueless, or is so encumbered, or is in
guch condition that it is of no benelit to the estate,
the court may order the personal representative to
abandon it.
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HODEL PROUATE CODE

Sec, 129. Property embezzled or converted. If any person
embezzles or converts to his own use any of the personal
property of a decedeut before the appointuent of & personal
representative, such person shall be liable to the estate for
the value of the property so embezzled or converted. No
person shall be charged as executor de son tort.

GO FriTs
On executor de son tort, Atkinson on jlills states at pp. 570-1:
I'd

"yt common law a creditor could recover from the heir wuo interieddled with decedent's personalty, or indeed from any person
guilty of such conduct. This recovery was based on the doctrine of e:ecutor de son tort, or that the law wculd consider that the
intermeddler had assumed the liabilities of executor to tne extent of value of the property taken. The doctrine and the name
applied regardless of whether the decedent died testate or intestate, but it had no application to takiug possession of land, nor
to intermeddlin; with personalty after the appointment of the nersonal representative.

"Of course the personal representative mey recover from the intermeddler, regardless’ of whether the act took placée before or
after the plaintiff's appointment. Today in msny states thie doctrine of executor de son tort is expressly abolished by statute,
and in others recovery by the creditor is deemed out of line with the stetutory eourt supervisio.. over presentient, allowance and
paynent of claims. iere the creditor's course will be to secure the appointnent of a personal representative whose duty will be to
collect the purloined assets and pay claims in the regular course. . « "

On »PC, sec. 129 the Committee states at p., 137:

"The term 'any perso.,' as used in this section, includes the personal representative. . ."
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wODEL PROSATE CODE

Sec. 130. Digglogpure and determingiion of title to pro-
erty. Upon the filing of a petition by the personal represen-
tetive or any other person interested in the estate, alleging
that -any person has, or is suaspected to have, concealed, embez-
sled, converted or disposed of any real or personal property
belonging to the estate of a decedeut, or has possession or
lmowledge of any such property or of any instruments in writing
relating to such property, the ( ) court, upon such
notice as it nay direct, may order such person to appear
before it for disclesure, and may finally adjudicate the rights
of the parties before the court with respect to such property.
In eo far as concerns parties claiming an interest adverse to
the estate, such procedure for diaclosure or to determine title
is an independent proceeding and not within section 62 hereof.

REVISED LaHS OF haWAII

317-20. Banks, fiducisries to disclose property of de-
edents, when; pgnalty. Every banking house, fiduciary

company, agent or trustee, as soon as practicable after the
receipt of a written staterent, verified by the oath of the
person making the same, showing: the death of a person for
whom sveh fiduciary holds prorerty, that the person making
such staterent is a kinsuan of sueh deceased, together with
the relatioushi» wuich existed, and that such person claims
to be an Leir of such deceased, suall disclose to the person
takin, steh statement the natire and kind of property so ’
ield.

any fiduciary corpany, agent or trustee, refusing so
to disclose the nstrre and kiud of property so held, shall
be fined not Lore tian 500,

GOMMENT :

In the absence of nawalian statutes, personal representatives in iawail nroceed in either law or equity to recover property

belonging to decedents' estates. HPC, sec. 130, pernits prosate court to try claius in favor of thie estates as it dosa claims

against them by wPC, sec. 143,

\

The Code Committee discusses WlPC, sec. 130 as follows at Hp. 137-8:

fThe term 'any person,' as used in this sectioi, inclides tlie perso.al representative. . . . Legal or equitable
remedies are elways available to recover proverty oeloi, il to tie es ate. ..ost estates, hovever, nrovide some summary
proceedings in the prooate court for makine discovery. Scme make such proceedings plenary, ewnowering the court, after
&4 hearing, to deternine title and compel ihe surrender of such property. Somxe statutes are very elaborate in describing
the procedure to he followsd. In line with the more recent codes, the detalls of sich srocedure are not incorporated
in this ssction, but left to the general sections on procedure. It is conteuplated, however, that the proceeding be had
in the eourt exercising probate jurisdiction and adequate rotice be given and full c-.ortunity be afforded to present
evidence both in support of and in oppoaitici to the petition. If the persou menticned in the petiticn bas lmowledge

wcontinued= 167




COLMENT, aontinved.

only, but not possession, of the property, the rights of ti.ird persons cainot be affected witl.out making them parties,
"This section does not allow recovery on & chose in action owed to the decedent. o good reason is perceived why
the personal representative should not proceed in the usual way by indeperndent action to recover against the obligor,
"Tt should be noted that, wherever this section is applied to determine the title to real or personal property as
between the parties, it resembles an action at law in ejectment or renlevin. For that reasoa it may well be that the
person proceeded against could insist on a constitutional right to a jiry trial. . . . If it is desired to make sure
that a jury triel could be secured in the matter involved in tlis sectic:, the following language could be added at
the end of sec. 130: 'iny interested person is entitled to a jury trial of thke issues of fact in accordance with thse
provisions of sectiou 18." It should be noted that, evei tioLg. tiis addition is not made, a jury trial coild be secured
on an issue of fact within this section under the nrovisions of sec. 18, provided the coirt deterwines that it is within
the protection of the constitutional provision as to jury trial.”

Hamaii's disclosure statute calls for non-judicial disclosure and {irther is li.ited oinly to oanks and fiduciaries,
sPC, sec. 130 applies not to banks and fidveiaries but to ti.ose sispected of having concealed, enbezzled, converted or dig-

posed decedents' property and to those having knowledge o: or instrurents dealing mith such pronerty; consequently petitions

calling for disclosure wust be filed in the probate courts.
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MODEL PROBATE CODE

Sec, 131. Continuation of business. Upon a showing

.of advantage to the estate, the court may authorize the

personal representative to continue any business of the
decedent for the benefit of the estate; but if the
decedent died testate and his estate is solvent, the order
of the court shall be subject to the provisions of the
will. The order may be with or without notice. If notice
is not given to all interested persons before the order
is made, notice of the order shall be given within five
days after the order, and any such person not previously
notified by publication or otherwise may show cause why
the order should be revoked or modified. The order may
provide:

(a) For the conduct of the business solely by the
personal representative or jointly with one or
more of the decedent's surviving partners, or
as a corporation to be formed by the personal
repregentative;

(b} The extent of the liability of the estate, or
any psrt thereof, or of the personal repre-
sentative, for obligations incurred in the
continuation of the buginess;

(c) 4s to whether liabilities incurred in the
conduct of the buginess are to be chargeable
golely to the pArt of the estate set aside for
use in the business or to the estate as a
whole; and

(d) A4s to the period of time for which the
business may be conducted, and such other-
conditions, restrictions, regulations and
requirements as the court may order.

~169-

REVISED IAWS OF HAWAII

Sec. 317-16. Continuance of partnership. When at
the time of his death the decedent wms a member of a
partnership, and under the terms of the will of the dece-
dent the executor is authorized to continue the business of
the partnership, or under the terms of the articles or
agreement of partnership provision is made for the con-
tinuance of the partnership after the death of any partner,
or if it appears to be to the best interests of the estate,
the executor or administrator may, by order of the probate
court made either ex parte or upon such notice as the
court may direct, under such terms, conditions and agree-
ments as may be approved by the court, and with the
epproval of the remaining partner or partners, be
authorized to become or continue to be a limited partner
in the partnership upon compliance with the provisions
of chapter 186 relating to limited partnerships.

Sec. 317-17. Continuance of the busginess of a
decedent. (a) The judge having jurisdiction of the
estate may, upon the application of the personal
representative, or of any creditor of the decedent or
of any heir, legatee or devisee, authorize the personal
representative, or appoint a trustee, to continue any
business of the decedsnt, for such period and with
such powers as the judge may deem advisable. The term
"buginess" as used herein includes any business or
occupation, mercantile, manufecturing, agricultural or
otherwise, except a profession, in which the decedent
was engaged at the time of his death, either alone or
in partnership with others.

(b) The judge having jurisdiction of the estate
may, upon the application of the personal representa-
tive, or of any creditor of the decedent, or of any
heir, legatee or devisee, authorize the personal
representative, or appoint & trustee, to organize, or
join with others in the organization of a corporation
t0 carry on the business of the decedent on such terms

-~continued-



Sec. 131, continued.
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Sec. 317-17, RIH, continued.

as the court may deem advisable, and to contribute all or
part of the property of the estate which was invested in
the busineass at the time of the death of the decedent ag
the capital to such corporation and accept stock in the
corporation in lieu thereof, such stock to be held upon
the same terms as the property of the estate.

(c) No order shall be entered pursuant to
paragraphs (a) and (b} of this section if the provisions
of the will of the testator expressly provide to the
contrary, except upon the application of the personal
representative or of a creditor and unless the judge
believes that the carrying on of a business of the
decedent is advisable for the protection of the interests
of the creditors. f

(d) Upon application by the personal representative
or by any creditor or any heir, legatee or devisee, the
judge having jurisdiction of the estate may order the
personal representative or trustee to discontinue and
wind up the business, and make such orders as to the
business or the conduct thereof as the court may deem
advisable.

(e) Any order pursuant to this section may be made
on an ex parte hearing or upon such notice as the judge
may determine.

(f) Claims arising from the continuance of a
business of the decedent under authority pursuant to
this section shall be considered expenses of adminis-
tration, but shall be satisfied only out of the assets
of the business.




1ODEL PROoATE GODE

Sec. 132. Contract to convey or lease land.

(a) Procedure applicable to cases generally. ihen any
person legally bound to nake a conveyance or lease dies before

' meking the same, the court, with or without notice, may direct
the personal represeantative to make the conveyance or lease to
_the person entitled thereto. & petiticn for this purpose iay

. be mrade by any person claiming to be entitled to such couvejaice
or lease, or by the personal representative, or by any otuer
person interested in the estate or clsiuing an interest in

the real property or contraect, and shall show the description

of the land and the facts upon which such claim for conveyance
or lease is based. Upon satisfactory proofs the court may order
the perasonal representative to execute and deliver an instruwent
of conveysnce or lease to the person entitled thereto upon
performence of the contract.

{b) Warrunties and recording. If the contract for a
conveyance requires the giving of waerranties, the deed to bhe
given oy the personal representative shall contain the war-
ranties required. OSuch warranties shall pe binding on the
e8late as though pade by the decedent but shall not bind the
Personal representative personelly. 4 certified cony of the
order .ay be recorded with the deed of conveyance in the of-
fice of thy {register of deeds) of the county where the land
lies, and shall be prima facie evidence of the due appoint-
ment and qualification of the personal representative, ithe
eorrectness of ths proceedings and the authority of the
Personal representative to make the conveyance.

(¢) Conveyance or lease under tastamentary power. If a
Personal representative has been given power by will to make
tinveyance or lease, he mgy, in lieu of the foregoing
Gcedure, and without order of the court, execute a. conveyance
lease to the person entitled thereto upon performance

f the contract.
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REVISCD La'iS OF radAll

Sec. 317-18. avtiority of execvtors and administrators
to convey real estate. When auy person who is bound by a
contraet in writins to couvey esny real estate dies before
nakine the conveyance, the execitor of his will or the ad-
ministrator oy Lis estate shall have power and authority
uoon receiving the consideration for the real estate, or
the balance of tie consicderatiou if a part thereof has been
paid to the decedent during kis lifetine, or without receiv-
ing any consideration if the entire consideration has been
paid to the decedent dirin, is lifetime, to convey the real
estate in like unanner as tle decedent if living ought to
have conveyed it, and every conveyance so made by the exec-
utor or adeuisistrator suzll Le eflfectual to pass title to
the real estate as fully as if wade by the decedent himself,




COWMENT =

Sec. 317-18 is in itself sufficient authority for personal representatives to convey real estate. .IC, sec. 132, requires addi-

tional authority--either by courts or by decedents' wills.

The Code Committee discusses LPC, sec, 132, as follows at p. 140:

NIf the inventory describes i .e contract binding the decedent to iake such a conveyance or lezse, this may be sufficient
to justify the court in ordering the conveyance without notice under subsection {(a}.

HThe last sentence of subsection {b) is highly significant as a netiod of sierplifying land title problers by making the deed
and order of court, in and of thenselves, adeguate and sufticient evidence to be recorded and shown on an avbstract of title for
the purpose of snowing a marketable title. This is intended to eliwinate tre necessit; of snowin: the anocoiatrent of the persona]
representative, his qualifications, end the numerous other orders in an aci inistretion proceedin, ustally regarded as necessary
to meet the reguireuents of s marketavle title.

", . . [Ihis section'sy primary purpose is to provide for a simple and expeditious nethod for couvejing tihe leyal title to
iand under a contract wade by the decedent as veudor during nis lifetime but wiica remsined uncospleted st the tine of his death.
The power to do tliis is essentially equitaule and is one wuich tha +“rovate court would not be aosle to exercise in the zbaence of
statute. It involves the completion of a contract wu.ich tue cecevent uiiself woild have beew rnder obligaticn to cemplete had

he been &live. .The kind and manner of notice to ve _iveu is to ve nrovided for by the order of court in setting the petition
for hearing."
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MODEL, PROBATE CODE&

Sec. 133, Investment of fundg. Subject to his primary
duty to preserve the estate for prompt distribution, and to
the terms of the will, if any, the personal representative
shall, whenever it is reasonable to do so, invest the funds
of the estate and make them productive. OSuch investments
ghall be restricted to the kinds of investments permitted
to trustees by the laws of this state,

COMMENT =
The common law authorizes invegtments according to the general rule of prudence; MPG, sec. 133, on the other hand,

restricts investments to designated types of securities.
'
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MODEL PROBATE COLE

Sge. 134, Bank depogits. Whenever it is consistent
with a proper administration of the estate, the personal
representative mey deposit, ms a fiduciary, the funds of
the estate in s bank in thic state as a general depasit,
either in & checking account or in a eavings account.

COMMENT =
In place of the common law requirement of deposits in "gafa banks", the Code requires deposits in "a ‘bank in this

state", Otherwise MEC, sec. 134, refleacts the common law.

N



" MODEL. PROBATE.CCDE

CLalud

Sec., 135. Liwitationg on filing of glaius.
(s) statute of nonclaim. Except as provided in sec-

136, all clains against & decedent's estate, other then
seg of adwinistration and claims of the United States,
¢luding claims of the state and any subdivision thereof,
her due or to become due, absolute or contingent, 1i-
dated or unliquidated, founded on contract or otherwise,
; be forever barred against the estate, the personal
resentative, the heirs, devisees and legatees of the
ant8 unless filed with the court within four months
the date of the first published notice to creditors.
(b) Statute of linmitations. Mo claim shall be al-
which wes barred by any statute of linitations at

ime of decedent's death.

(¢) ghen gtatute of nonclaim not affected by stat-
of liritation. iio clain ghall be barred by the stat-
f li.itationa whicn was unot barred thereby at the

of the decedent's death, if the claim shall be filed

o four mo ths after the date of the first published

e to creditors.

{d) Clairs barred when no sduinistration commenced.
laing barrable under the brovisions of sub-section
iereof shall, in any event, be barrec if administra-
of the estate is not commenced within five years :

the death of the decedent.

(3) Liens not affected. Whotning in this section

L offeot or prevent any action or proceeding to en-
 8ny wortgage, pledge or other lien upcn proberty

2 estate.

=continued -

BEFISED Lulo OF dhlik]I

Sec, 317-23. Creditorg' clains; advertisenent, barred
when, Immediately after the aprnointient of any executor or
administrator of any estste, e sisll advertise . « .. a notice di-
rected to all creditors of the deceased, . -« » to present their elsin
with pro.er votciers or dily autienticated copies thereof, even
if" the clein is secired by mortLaLe on real estate, to hin,
eitler at ..is residence or at :.is place of business or at such
oti.er nlace as ne way designate, within four months from the first
day or publication. If sueh & claim is not presented within four
months fron the first day of ouvlication of the notice, it shall
be forever barred and tie executor or gdministrator shall not
be autliorized to -ay it. 4any claim otherwise proper suall be
allowed, as & claiv a.aiust the deceased or the community of which
the deceased was a member or poth, in accordance with law, not-
withstandin;: that the clain nay fail to designate or may improp-
erly desizuate the obli, or or oblizors on the claim, A creditor,
even tunough he has not filed iis clain, holding as security
therefor either real or persoual vromerty, way foreclose unon
tie security so neld.

Sec. 317=24+ Claiis barred noi to be paid. It shall mot
be lawfil to allow any claim t.at is barred by the statute of
liritations ot the Territory.

dasall RERORIS
Claius oy covermient not barred by the statute limiting
the time within wiich claiws may be presented against estates

of deceased persons, 4 haw. 366.

iwortgagee nay foreclose although he did not present his
claim within the ti.e required, 3 EHaw. 477; 14 Haw. 527; 17
l:lB.W- 49 -
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COMMENT:
MPC, sec., 135 {a) includes contingent and unliguidated clai.s among tie clains to be cut' off by the non-claim statute. In the
gbsence of statutory law, the cases are i1 conflict; Atklison on iills describes the situation as follows at p. 700z |

NLegislation which merely provides that 'all clains' shall be presented does not isually require that contingent claims
shall be presented. However, some statutes specifically reguire contingent, as well as other, clains to be presented. In mogt
jurisdictions having statutes of the latter type the claim wust be presented altnough it is not liquidated in amount. Some
courts however hold that even under legislation of the latter sort, an unliquidated sii which way never beco.e due ismt even
a contingent claim within the meaning of the statute. A few statutes provide that claiums ra; ve Jresented within a certain .
period after beco: ing due. These do not require the presentrent or filing of clains while tuey are in tlie coitingent stage,

. n
LI R

£PC, sec. 135(c) could clarify another area of conflict - tiie case =nere t.e statute of limitations exnites after the date of the
decedent's death but before the statute of nonclair. To grote frow atkinson on liills again at p. 6S0:

", . . Some courts have held that a clair. nay oe Larred aiter deatls by the general statute although the nonclaim period
has not expired, although others hold that the claiisant nas tie fill nonclaim period within which to present his clain regard-
less of whether the general statute would have coastituted a var if the debtor had not died.™

The Code Committee discusses wPC, sec. 135, as follows at pp. 142-3:

"Phis section covers the usual statute of nonclain, statutes of lizitatio:..s, and cases wiere a conflict may result if both
are applied. The language of subsection (a) is traditional except thiat it includes cleius ol the state or any subdivision
thereof. . . . GCompare subsection (d) with sec. 83, which prohibits tle appointuent of a nerso.al representative and the probate
of a wili after five years.

"The older view was that the purpose of anonclaim stctute is to protect tue perso.zl resresentative, and that it does not
prevent a crecditor from asserting :is clain agaiust au heir, devisee or legatee who nas received assets. Tuis view, however,
is avaidoned today, at least to the extent thst rost clains, otlher than contingeut claics, are barred as to distributees
as to the personal representative oy the operaticn of tle nenclaim statute. In the case of the contingent cleim, however, the
position has been taken that it is unfair to the creditor to ccinel nim to file before ke is certain either of the amount or of
the existence of his claim. 4nd since the distributee is & donee and not m bona fide purchaser, it is thought that he should
be liable whenever tLe contingent claim becomes absolite, . ... On the otrer hand, the tendency of modern legislation is defi=-
nitely to bar contingent claims along with other clains by the overation of the nonclaim statute. . . .If contingent claims
are not barrad, the distributee cananever spend his legacy or his inheritance safely; for he woild never know when such claim
would be asserted against hiw. aoreover, such provisions are in accordance with thke policy oif the Federal dankruptcy Act and
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ec 135, COMMENT, continued

with modern legislation for the liquidation of cornoratic..s. ILeath of a debtor is a hazard wuich all creditors should assume,
and if the creditor seeks to avoid it, he can do so by taking security for iis e¢laim. The provisions of t.ls section are in
accordance with this view, and bar the contingent creditor who does not file. It is true, the court may then make an order
to the effect that the claim, if the contingency happens, will constltute a liabllity of the distributees; and on a distribu-
tion under such circumstances, distributees would be reluctant to srend their legacies, but at least they know the character
of the claim, Under the oclder view they have no way of knowin; what claims may pe asserted against them at some future time.

"Subsection (e) includes judgment: liens which arose before the death of the decedent. The lien would be treated as a
gecured claim under sec. 139. But compare sec. 145 as to Jjudgment’ where there is no lien.®
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MODEL PROBATE COIER

Sec. 136. Commencement of separate action or revivor
equivalent to filing of claim. The provisions of section 135

shall not preclude the commencement or continuance of sepa-
rate actions against the personal representative as such for
the debts and other 1iabilities of the decedent, if commenced
or revived within the periods gtated in section 135. Any
action pending against any person at the time of his death,
which survives against the personal representative, shall be
considered a claim duly filed against the estate from the
time such action is revived., Any action commenced against

a personal representative as such after the death of the
decedent shall be considered a claim duly filed against the
estate from the time such action is commenced. Nothing in
this section shall impair the individual liability of the i
personal representative for his own acts and contracts in

the administration of the estate.

COMMENT ¢
In the absence of statute, causes of action which survive either party to a suit require the initiation of new action

against or by the personal representative. WMPC, sec. 136, provides that suits against a person which survives his death
may be revived without starting a new actlon.
The Hawaii Rules of Civil Procedure provides for suck substitution of parties by Rule 25(a). A like procedural

rule for probate may be adopted by the Hawaii Supreme Court.
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MODEL PROBATE CODE

Sec. 137. Form and verification of claims.

(a) General reguirements. No claim shall be
gllowed against an estate on application of the claimant
unless it shall be in writing, describe the nature and
the amount thereof, if ascertainable, and be accompanied
by the affidavit of the claimant or someone for him that
the amount is justly due, or if not yet due, when it
will or may become due, that no payments have been made
thereon which are not credited, and that there are no
offgsets to the same, to the kmowledge of the affiant,
except as therein stated. If the claim is contingent,
the nature of the contingency shall algso be stated.

(b) Bequirements when claim founded on written
instrument. If a claim is founded on a written
instrument, the original or a copy thereof with all
indorsements must be attached to the claim. The
original instrument must be exhibited to the personal
representative or court, upon demand, unless it is
lost or destroyed, in which case its loss or destruec~
tion must be stated in the claim.

REVISED IAWS OF dAWAIT

Sec. 317-23. Creditors' claims; . . ..
+ + « to present their claim with proper vouchers or
duly suthenticated copies thereof, . . ..

HAWAIT REPORTS

No statutory requirement as to form. Claims need
only show existing indebtedness together with nature
and amount of debt, 26 Haw. 615, 617,

COMMENT =
From MPC, p. 144:

"Thig section prgvides the form to be followed in filing every kind of claim. . . . For the meaning of 'offscts,’

‘saa gec. 144 hereof and comment thereto."
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HODEL PROSATE CUDE

Sec. 138, Claiig not dus. Upon proof of a claim which
will become due at soxe future time, the court shall allow
it at the present value thereof, and payment may be made as
in tne case of an absolute claim which has been allowed;
provided, if the obligaticn upon wiich such claim was founded
was entered into vefore the effective date of this Code,
payuent way be rade as aoove, if the creditor agrees thereto;
otherwise the court may order the personal representative to
retain in Lis hands sufficient funds to satiafy the claiw
upon meturity, or if the distributees shall give a bond to
be auproved by the court for the payment of the creditor's
claim in accordance with the terms thereof, the court may s
order such bond to be given in satisfacticn of such claiuw
and the estate nay be closed.

COxuilniiTs

From ..FG, p. 145:

n, . . The first sentence of this statute expresses the general policy to be achieved by it. 1t is restricted by its terms
to claims which are certain to become dve in the future, but does not iiclude contin;ent claims. »3 to the contracts entered
into beflore the effective date of this statute, however, it woild be vnconstituticnal, Tne secend seutence is adced to provide
an slternative methed for the peyient of such unmatired clains and Las tue effect of wmaxing the section comply with consti-
tutional requirements. Coumpare sec. 2(b)."
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WODEL PROSATL GUDE REVISED Lawd UF iwmlAll

Sec. 139, : Secured eclsims., Then a creditor holds any Sec. 317-23. (reditors' clains. . « .to present their
gsecurity for his claim the security shall be described claim witi: nroner vouchers or duly authenticated coples therseof,
in the c¢lain. If the c¢laim is secured by & moritgage, even if the claim is secured by mortgage on real estate, « o+ «
pledge or other lien wiich has been recorded, it shall A creditor, even thougn he has not filed hils cleim, holding as
be sufficient to descrive the lien by date, and refer security t.erefor either real or personal property, may fore-
to the veolume, page and place of recording. The claim close upon the securivy so held.

ghall be allowed in the anount remaining unpaid at

the time o its allowance, and the judgment allowing

it shall describe the security. Payment of the claiw

sliall be upon the basis of the full anount thereof

if the creditor shall surrender his security; other-

wise payrent shall be upon the basis of one of the

followin; ¢

(&) If the creditor shall exhaust his security
before receiving payment, then upon the full
arount of the claim allowed less the amount
realized upon exhausting the security; or
(b} If the creditor shall not have exhausted or

shall not have the right to erhaust his secu-
rity, then upon the full amount of the clainm
allowed less the value of the security de-
teri.ined by converting the same into money
according to the ferms of the agreement
pursuant to which the security was deliver-
ed to the creditor, or u; the creditor and
personal representative by agreement, arbi-
tration, compromise or litipation, as the
court may direct.
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Sec. 139, continued.

COMMENT's
Insofar as the Hawaii statute does not make a choice, both of the rules discussed immediately below in atkinson on Wills on pp. 7123

apply:

NThe manner of computing rights of & secured creditor of an insolvent estate has given rise to much difference of opinion. Ip
absence of particuler statutory provision there is no reason why the rule should not be the same as in the case of insolvency of a
living:person. .There are two principal positions taken by the courts. The first:'is the so-called.chancery:rule, under which ths
gecured creditor is entitled to the full benefit of the security and also may prove the full amount of the cleim and obtain his pro
rate share thereof along with unsecured creditors. Of course he is not permitted to recover more than the amount of his olaim frog
these two sources. The second is the bankruptcy rule which allows the secured creditor to take advantage of his security and also ba
entitled to a pro rata share from the general assets on the difference between the amount of the debt and the sum realized from ths
security. The chancery rule is upon the wane and is generally thought to operate unduly to the advantpge of secured creditors. A ge.
cured creditor may waivg his 986uTitY and proceed for a pro rata share of the genersl assets even though this works to the detriment

of other creditors." [/ In re Estate of Butterfield, 196 Iowa 633, 195 N.7. 188, 1923, the security was homestead property and hence
not available to genersl creditors./

MPG, sec. 139 would follow the bankruptoy rule as stated in the Code Committee's comments at p. 146:
". « . The alternative metheds for payment follow the principle laid down in the Bankruptcy Act, sec. 57(h), and the Uniform

Act Governing Secured Creditors' Dividends in Liquidation Proceedings. any state desiring to adopt or having already adopted the

Uniform 4ct should simply provide at this place in its probate code that the allowasnce and payment of secured claims shall be made
pursuant to the provisions of that act.m
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MDEL PROBATE CUDE

Secs 140, Qontingent claims, Contingent claims
which cannct be allowed as absolute debts shall, never~
theless, be filed in the court and proved, If allowed
as a contingent elaim, the order of allowance shall
atate the nature of the contingency. If such claim
shall becoma absclute before distribution of the
estate, it shall be paid in the same manner as abso-
lute cleims of the same clasa. In all other cages
the court mey provide for the payment of contizgent
¢laims in any one of the followlng methods:

(a) The ereditor and personal representative may
determine, by agreement, arblitration or compro-
mise, the valus thereaf, according to its prob-
ahla present worth, and upon approval therecof
by the court, it may be allowed and paid in ths
same manner as an abgolute claim,

(b) The court may order the perscnal representative
to mske distribution of the estate but to retain
in his hands sufficient fumds to pay the claim
if and when the seme becomes absolute; but for
this purpose the estate shall not be kept open
longer than two years after distribution of the

- remainder of the estate has been made; and 1if
such claim has notybecome absolute within that
 time, distribution shall be made to the diz-
*  tributees of the funds so retained, after

ing any ocosts and expenses acoriing during such

period end such distributees shall be 1liable

to the creditor to the extent of the estats

recelved by them, if such contingent claim there-

after becomes absolute. When distribution is so
made to dlstributees, the court may require

such distributees to give bond for the satias-

faction of their 1iability to the contingent
creditor.

~continued-
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Sec. 140, MPC, continued.

(c) The court may order éistribution of the estate
as though such contingent claim did not exist,
but the distributees shall be liable to the
creditor to the extent of the estate received
by them, if the contingent cleim thereafter
becomes absolute; and the court may require
guch distributees to give bond for the perfor-
mance of their liability to the contingent cre~
ditor,

COMMENT:

As state in the comments to MFC, sec., 135, the wordas Mall claims" does not include contingent claims. Atkinson on Wills

describes the problem as follows at pp. 701-2:

"It is reascnable that a court should ccnstrue its statutes if possible so as not to regquire the presentment of
purely contingent claims. Usually the devices to secure the payment of unmatured claims are unfitted for contingent
claims. It is unreasonable to postpone the final settlement of the estate until the contingency has occurred, for this may
not happen until many years after decedent's death, or indeed may never tske place. Moreover even a careful holder of a con=
tingent claim might fajil to present or file it in case it arises upon a warranty or bond, the breach of which has not yet
occurred. Finelly, if such claims are filed their number and tentative nature might cause perplexities in the administra=-
tion without corresponding advantage. A much better practice is to omit the requirement of presenting or filing contingent
claims but to permit suit upon the obligation egainst the heirs in case the contingency occurs after sdministration is
completed. This remedy is often allowed either by statute or upon equitable principles.”

MFC, sec. 140 does not follow Atkinson's suggestion - of omitting the requirement of presenting or filing contingent claims
and permitting subsequent suit against heirs. Insteasd the Code requires filing but gives the court alternatives in providing for

payment thereof.
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MODEL PROBATE COIE

Sec. 141. Payment of contingent claims by
digtributees; contribution. If a contingent claims shall

have been filed gnd allowed against an estate and all the
gaets of the estate including the fund, if any, set apert
or the payment thereof, shall have been distributed, and
he claim shall thereafter become absolute, the gredito
ghall have the right to recover therson in the _?
court against those distributees whose distributive

shares have been increased by reason of the fact that the
amount of said claim as finally determined was not paid
ub prior to final distribution, provided an action
therefor shall be commenced within six months after the
claim becomes absolute. Such distributees shall be
jointly and severally liable, but no distributee shall be
1iable for an amount exceeding the amount of the estate

or fund so distributed to him. If more than one distributee
is liable to the creditor, he shall make all distributees
who can be reached by process parties to the action. By
its judgment the court shall determine the amount of the
1iebility of each of the defendants as between themselves,
but if any be insolvent or unable to pay his proportion,
or beyond the reach of process, the others, to the extent
of their respective lisbilities, shall nevertheless be
liable to the creditor for the whole amount of his debt.
If any person liable for “the debt fails to pay his just
proportion to the creditor, he shall be liable to indemnify
all who, by reason of such failure on his part, have paid
Tre than their just proportion of the debt, the indemmity
1o be recovered in the same action or in separate actions.

COMMENT :
MPG, sec. 141, provides the procedurs of collection under MPG, sec. 140(b) end {c), when estate assets have been

étributed before contingent claims have become absolute.
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MIDEL PROBATE CCDE

Sec, 142. Classification of elaims and allowances.

At the time of their allowance, all claims and allowances shall
be classified in one of ths following classes. If the appli-
cable :zssets of the estate are insufficient to pay 21l claims
and allowances in full, the perscnal representative shall -
make payment in the following order:

1. Costs and expenses of administration,

2. Reasonable funeral expenses.

3. Allowance made to the surviving spouse and children
of the decedent.

4. All debts and taxes having preference under the laws
of the United States.

5. Heasonable and necesasary medical expenses of the
last sickness of the decedent, including compensa=-
tion of persons attending him.

6. All debts and taxes having preference under the
laws of this state; but no personal representative
shall be required to pay any taxes on any property
of the decedent unless such taxes are due and payable
before possession thereof 1s delivered by the per=-
sonal representative pursuant to the provisions
of the Gode.

7. 411 other claims allowed.

No preference shall be given in the payment of any claim
over any other clalm of the same class, nor shall a claim

due and payable be entitled to a preference over cleims not
due.

REVISED LadS OF HAWAII

Sec. 317-21. Allowance for family, devendents. . . .
(¢} any sllowance made by the court or judge in accor-
dance with theprovisions of this section shall be paid in

preferesnce to all other charges, except funeral charges and
expenses of administratiocn, . . .. ‘

HAWAIT REPORTS

Expenses of last illness not entitled to preference over
ordinary debts, 19 Haw. 144. Glaim of Territory for texes gliven
preference over other claims, 26 Haw. 679, 690.
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Sec, 142, continued,

20MMENT:
MFC, p. 149:

"The statutes on classification of claims very somewhat in their method of classification. The above section (1) provides
that each claim shall be classified upon its allowance and (2) specifies the order of priority in the payment of expenses of
administration, claims and allowances in camse the estate is insolvent. , . . It should be noted that the allowanes under 3 is
that referred to in sec. 44 herecf; but it does not include the homestead and exempt property referred to in sees. 42 and 43,
since the latter are not liable for the expenses of administration nor for funeral expenses, and do not constitute assets for
any purpose except to benefit the famlly.

9Tt should he pointed out that the first three classes of claims end sllowances designated in this section are not debts
of the decedent. Under federal statutes as interpreted by the courta, debts due to the United States must be satisfied befors

other debts due from the deceased. . . . For this reason, debts owed to the United States are placed in the fourth class,
ahead of all other debts owed by the decedent."
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MIDEL FROBATE CADE

Sec. 143. Allowence of claims.

(2) In general. Except as provided in subsection
(b) hereof, no claimant shall be entitled to payment
unless his claim shall have been duly filed and allowed
by the court. Each court may provide by rule for the
hearing and disposition of claims filed therein, or may
sot any individual claim or claims for hearing irrespec-~
tive of rule. Upcan the adjudication of any clsim the
court shell allow it in whole or in part, or disallow
it. The order ellowing the claim shall have the effect
of a judgment and bear interest at the legal rate, unless
the claim provides for a higher rate in which case the
judgment shall be rendered accordingly. Except in case
of the persanal representative's own claim, any claim
which is approved by him in writing and which has been
duly filed, may be allowed by the court at any time
without formal hsaring.

(b) Expenses of administration. Claims for
expenses of administration may be ellowed upcn applica=~
tion of the claimant or of the personal representative,
or may be ellowed at any accounting, regardless of whether
or not they have been paid by the persanal representative.

REVISED IAWS OF HAWAII

Sec- 317"23. Cred_i_torsl CJ.B.i[ﬂB: Y P If ﬂuch
a claim is not presented within four months from the firg
day of publication of the notice, it shall be forever
and the executor or administrator shall not be authorizeq
to pay it.

L] - L

Sec. 317-25. Suits on rejected claims, commenced
If any claim is rejected by the executor or administrator hg
shall give written notice of such rejection to the oreditor,
and action mist be brought upon it against the executor op
administrator within two months after such notice is glven,
or within two months after thessame beccmes dus, or it wilj
be forever barred.

HAWAII REPORTS

An administrator is not authorized to pay a claim which
is not presented according to law, 17 Haw, 514.

COMMENT:

Frém ¥FG, ps 150z

". « « In a number of jurisdictions, the statutes guarantee a jury trisl in a litigation to determine a claim, Indeed, it
is entirely possible that it might be held that actions on claims are within constitutional pueranties of trial by jury. See
comment to sec. 18 hereof, If it is desired to insure & jury trial of issues of fact concerning claims, the following sentencse
should be addad to sec. 143(a): 'Either the creditor or the personal representative is entitled to a jury triel of comman lew

issues of fact in accordance with the provisions of sec. 18.f

Of course, a jury trial can be secured under the provisions of

sec, 18 without this sentence, if the court is convinced that the situation is within existing constitutional guaranties.
"As to olaims of the personal representative, see sec. 146 hersof. 43 to the individual iisbility of the personal

representative for expenses of administration, see gsec, 136."




LT,

MDEL FROBATE CDE

8ec. 144. Offsets to claims. On or befors the hear-
on any cleim, the personal representative shall fille &
atement of all offsets claimed against the creditor.

on the hearing of claims and of'¥sets. the court shall
termine the amount due by and against the estate and
hell render judgment in favor of or ageinst the estate

or the net amount., If a judgment is rendered against a
glaimant for any net amount, execution may issue in the
ame manner as on judgments in civil cases. An offset

or mey not diminish or defeat the recovery sought by

e oppeaing party. It may claim relief exceeding in

ount or different in kind from that sought in the olaim
the creditor.

In Hawaii creditors must bring separate actions in the eircuit courts sitting as courts of general jurisdietion when their
.“ B8 have been rejected b;‘pereonal representatives. Accordingly the Hawaii Rules of Civil Procedurs will apply, specifically
;=:13 and 14 on counterclaims, cross-claims and third-party practice.
The Gode Cammittee discuspes MFG, sec. 144 as follows at p. 151:

"The last sentence of sec. 144 1s substantially the same as Federal Rules of (Givil Procedurs, Rule 13 (c). The word

!esffeat! hes been used here and in sec. 137 instead of 'countercleim' which appears in the Federsl Rules. . . .
As indicated in the sbove section it includes unliquidated claims and claims for specific property."
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Sec. 145. Execution and levies prohibited. No
execution shall issue upon nor snall any levy be made
against any property of the estats under any judgment
ageinst a decedent or a personal representative, but
the provisions of this section shall not be construed
to prevent the enforcement of mortgages, pledges or

liens upon resl or personal property in an appropriate

proceeding.

HAWAIT REPORTS

A judgment creditor is not entitled to a priority
of payment, over creditors by simple contract, out of thg
estate of a party deceased insolvent, 1 Haw. 143.

COMMENT =

MPG, Pe 151:

"This section withdraws the estate of a decedent from ordinary execution by creditors and subjects it solely to the order-
ly process of adminigtration. This may be implied from the other provisions of the Code but is included here to remove all
doubts as to the matter and also to specifically authorize such executions as are necesgary for the enforcement of liens upon

the property of the estate. . . "

=190=



MODEL PRCBATE CODE

Seec, 146, (Claims of perscpnal representative., If ths
personal representative is a creditor of the decedent, he
ghall file his claim as other perscns and the court may
appoint any suitable peracrn, whether interested in the
egstate or not, to represent the estate on the hearing thereof.
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See, 147. Compromise of clajms. When a claim against
the estate has been filed or suit thereon is pending, the
creditor and personal representative may, if it appears for
the best interests of the estate, compromise the claim, whether
due or not due, absolute or contingent, liquidated or unliqui-
dated, In the absence of prior authorization or subsequent
approval by the court, no compromise shall bind the estcte.

COMIMENT:

Atkinson on Wills, p. 704:

s + + At common law the representative has power to compromise claims against the estate, but s ire court sane-
- ] cme statute
tion for such settlements. Of course if the compromise is in bad faith, or is not for the bes% interest of the :siZ%: thgoret °

, -

presentative will be denied eredit in his account for th i i o a1 i
there is m valid defense." ount for the expenditure, and the same is true in cace of payment of a claim to which
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Sec. 148, Payment of claims. Upon the expiration of
four months after the date of the first published notice to
ecreditors and the final adjudication of all claims filed
against the estate, the rersonal representative shall proceed
to pay the claims allowed against the estate in accordance
with the provisions of this Code. 1If it appears at any time
that the est-te is or may be insolvent, that there are in-
sufficient funds on hand, or that there is other good and
sufficient cause, the personal represent=tive -ay report Sec. 317-26, Qther suita,
that fact to the court and apply for any order that he deems

See. 317-23. Creditors! claims; advertisement; barred when.
. . « Any claim otherwise preoper shall be allowed, as a claim
against the deceased or the community of which the deceased
was a memter or both, in accordance with lav,. . ..

commenced when, FExecutors and ad-
ministrators shall in no cage be liable to suilt until the exp.ra-
necessary in co nection therewith. Prior to the expiration tion of four calendar months after prob:te, or the grenting of

of such period of four months, the personal representative letters of administration, except in cases of rejected claims as
shall pay such of said claims as the court shall order, and provided in section 317-25.

the court may require bond or security to be given by the

creditor t~ refund such part of such payment as may be neces-

8ary to make payment in accordance with the rovisions of

this Code, but all payments made by the personal representative

without order of court shall be at his own peril.
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COMMENT :

Atkinson on Wills, pp. 714-5:

"As already pointed out, the executor or administrator at common law -'as faced with the twin hazards:
(1) of exhausting the estate in payment of claims of an inferior class and therefore having to pay late
claims of a superior cless from his oun pocket, and (2) be‘ng caught in the technicalities of pleading
Insufficiency of assets and thus be held liable to a creditor by way of a procedural penslly. Even if he
submitted to administration in equity, the estate might not arrive in that court in time to avoid these
pitfalls - -

“Today, however, the perscnal representative who follows the course outlined by law recelves ample
protection, Inmmy jurisdictions he pays the debts only upon court order which will not be made until
the time for proving claims has expired, . . In jurisdictions where claims must be allowed by the court,
the representative receives greater protection as the court will not order payment until the nonclaim ér
special priority statute has run, and at any rote the ader to pay claims protects the personsl representative.m
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Sec. 149. cpcumbered asgehs. When any assets of the
estote are encumbered by mortgage, pledge or other lien, the
personal representative may pay such encumbrance or any part
thereof, renew or extend any oblig.tion secured by the encum-
brence or may convey or transfer such assets to the creditor
in satisfaction of his lien, in whole or in part, whether or
not the holder of the encumbrionce has filed a claim, if it
anpears to be for the best interest of the est.te and if the
court shall so order. The making o such payment shall not
increage the share of the distributee 2ntitled to such encum—
bered assets.

COLrwENT ¢
MPC, p. 153:

", . . The following related sections of this Code should be noted: sec. 126, as to & compromise in
lieu of foreclosure of 8 lien; sec.135, as to the inapplicability of the nonclaim statute to liens; sec.

139, as to marshalling assets in satisfaction of secured claims; sec.l43,as to a hearing on claims; )
sec. 161, as to a sale of mortgaged real property subject to the lien, and sec. 1&G, as to the oxoner=tion

of encumbered property."
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SALES, MOKTG:Ga., Liusss, LAJnalGeS
In General

Sec. 150, No priority between regl and personal property.
In determining what property of the estste shall be sold, mort-
gaged, leased or exchanged for my purpose provided in section
152, there shell be 10 priority as between recl and personal
property, except as provided by the will, if any, or by order
of the court or by the provisions of section 184.

COpwutlT 2

MPC, p. 153:

"Since the historieal distinetion between real and personmal property is becoming less important,
and because of the widespread tendency to subject real property to the possession and control of the
personal representative during the period of administration to the seme extent as personal property,
as is done in seca. B4 and 124 of this Code, it is desirable to express this assimilation in connectlon

with saleg and similar trsisactions . . . ."
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HiWwATT REPORTS

Debts are to be paid primarily out of cash and personalty in
widow has no dower, 18 Haw. 582, 590.

If the personalty of an estote is insufficient to pay expense g
administration the real property of the decedent shall be subjeet
sale by the executor or administrator when authorized by the myn
For that purpose, 31 Haw. 163, 177.



MDEL PROBATE- CODF

Sec. 151. Uhen power given in will. When power to sell,
mortgage, lease or exchange property of the estote has been
. given to any personal representative under the terms of any
“ will, the personal representative may proceed undsr such
~ power, or may proceed under the provisions of this Code,
- 88 he may determins.

COMENT @

MEFC, p. 154:

=197~

REVISED LAVS OF HA™AII

See. 317-29.5. Sales under direction of will. When property
is directed by a will to be sold, or authority is given in
the will to sell property, ths executor may sell the scme either
at public auction or private sale, and with or without notice,
as he may determine; but he must make a return of sales and
obtain confirmationthereof as in other cases. In either case no
title passes unless the sale is confirmed by the court; but
the necesaity of the sale, or its advisability and benefit o
the estate, need not be shown. If directions are givea in the
will as to the mode of selling, or the particular property to
be sold, or the persom: eligible to so purchase, or any other
specific directions, such directions must be observed.

"The purposefof this section is to recognize as valid testamentary provisions to sell, mortgage,
‘leace or exchange’ property, and also to provide that the personal representative may nevertheless
proceed under the terms of this Code. The latter course may be deemed by him to be for the best
interest of the estate, orthe power given to him may be doubtful or inadequate. . . .

1



Sec. 152.

M@EL PROBATE CODE

Transfer under gourt order; ourposes. sAny real

or personal property belonging to an estate may be sold, mort-
geged, leased or exchanged under court order when necessary

£
oA
(b)

(e)

(a)

(a)

(£)

(g)

of the following purposes:
For the payment of claim3 allowed ag .inst the est.te;
For the payment of any allowaaze made to the surviving
spouse and minor children of the decedent;
For the payment of any legacy ziven by the will of
the decedent;
Tor the payment of expenses of administration;
For the payment of any gift, estate, inheritance or
transfer texes asseased upon the transfer of the
estate or due from the decedent or his estate;
For making distribution of the estate or any part
thereof;
For any other purpose in the best interests of the
estate.
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REVISED LAVS OF HAWAIT

Sec. 317-27. peal egtate; gsala. The real property of a
decedent shall be subject to sale by the administrator, or by
the executor unless mower © sell is <iven by the will, only
when authorized by the court. The court may authorize such ggig
for payment of expenses of administration, faomily allownace,
est.te and inheritance taxes or debts, or whenever such sale
appears to the court to be for the best interests of the estatg
and not inconsistent with the will, whether or not the persons]l
property of the estite has beesn exhausted. . . . For the PUrposeg
of this section, real property ingludes a leasshold interest in
real property with an unexpired term of ten years or longer or
a leasehold interest in real property together with an option tq
purchase the ¥msed premises or some part thereof.

HaWAIT REPORTS

Realty may be sold to pay expenses of administration, 31 Haw, )




COIIiENT &

At common law personal representatives had title to decedents' persomalty and they did not need court authority te sell mortgage or
pledge same. However, personal represent.tives only had possession of realty and could not sell same unless wills gave them power of sale
or unless personalty was insufficient to pay debts of the decedent. Statutes consequently g ve courts power to authorize sale of realty
by the personal representatives. This is the law in hawali.

The MPC gives personal represgent. tives only possession to personalty and treats realty and personalty alike, therefore the provisions
suthorizing sale,mortgage, pledge and exchange cover both.

The Cods Comnittee discusses this and other aspects of HPS, sec. 152 as follows at op. 154=5:

"In the absence of provisions in thz will, a st_tute was necessary to
authorize a sale in all cases where the decedent had not teken afirmative
steps to make the land liable for his debts. Gradually these purroses
h:ve been broadened, many of the statutory purposes appearing in current
statutes being that expressed in (g}, viz., for any purpose beneficial to
the egtate. Thus if a small tract of land were to be divided among
many heirs or devisees, some of whom were under disabilities,a serious
problem of marketability would be presented if it were distributed to
them in Xind. Under this section it could be sold by the personal
representutive and the proceeds distributed, thus eliminating a difficult
and otherwise expensive problem for ths interested persons. . . .

"It should be noted that a sale cannot be ordered solely on ths
ground thct there is any rule of law to the effect that it is necessary
to make distribution in cash. See sec. 190 hereof."
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MODEL PROBaTS CODE

Sec. 153. QOrder to sell, mortzaze or lease io be
refused 1f bond siven. An order autihorizing a personal
representative to sell, mortgage or lease real or perso-
nal property for the payment of obligations of the
estate shall not be granted if any of the persons
interested in the estate shall executs and file in
the court a bond in such sum and with such suresties
85 the court may approve, conditioned to pay all
oblirations of .hs estate to the extent that the other
property of the est:te is insufficient there’or,
within such time as the court shall direct. An
action muy bz maintained on such bond by the personal
re resentativs oa buholf of any porson interested
in the estat. who is prejudiced by breuch ol any
obliretion of the bond.
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Sec. 154. Terms of ggle. In all sales of real
or personal property, the court may cuthorize credit +to
be given by the personal representative for a period
not exceeding one year from the date of his qualification
and for an amount not exceeding fifty per cent of the pur-
chase price, the payment of which shall be secured by
notes or bonds with apgroved suretles or by a purchase
money mortrage. If credit is authorized, the order shall
specify the time of payment, the minimum rate of interest
on deferrad sayments «ad the menner in which such payments
shell be secured. If ihe estate is solvent, cradit may
he extendsd by the personal repregentative for a time longer
than one ye.r with the written conscent of the distribatess.

=201~



MODEL PROBATE CODE

Sec. 155. When personal representative may purchase.
Any personal representative may purchase, take a mortgage on,

lease or take by exchangs, real or personel property belonging
to the estate, but such tranmsaction shall always be reported
to the court and be subject to confirmation.

GOMMENRT :

The common law re sales to personal representatives is stated in Atkinson qp Willsg on p. 666:

"Following the general principle applicable to fiduciaries, an executor or administrator may not gell property to himself
even at public sale. Nor may he sell the property to his spouse, or to a straw man who retransfers to the personal repressentat:
Sales to the representative are merely voidable, however, and they may be either awwided or ratified by the persons interested
in the estate. PFurthermore, the representative may purchase the property with the congent of these parties. . . .%

MPC, sec. 155 changes the above and the Code Committee states thereto at p. 156:

"Thig section modifies the common lew rule as to the fiduciary guty owed by a trustee or personal representative. However
in the interests of benefit to the estate, a2 few statutes have relaxed the common law rule by provisions of this knd. . . «
Since such transactions are to be reported to the court and confirmed, this section is helieved to be desirable. Of course,
report and confirmetion would be required without this section in the case of real property (see sec. 166), but in the case of
personel property it is not generally required. See sec. 158."
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Sec. 156, Purchase by holder of lien. &t any
sale of real or personal property upon which there is a
mortgage, pledge or other llen, the holder thereof may
become the purchaser and may apply the amount of his lien
on the purchase price in the following manner. If no claim
thereon has been filed or sllowed, the court, at the hear-
ing on the report of ssle and for confirmation of the sale,
may exemine into the validity end enforceability of the lien
or cherge and the amount due thereunder and secured thereby
and may euthorize the personal representstive to accept
the receipt of such purchager for the amount due thereunder
and secured inereby as payment pro tanto, If such mortgage,
Pledge or other 1len is a walid claim against the estste
and has been alloved, the receipt of the purcheger for the
amount due him from the proceeds of the ssle is a payment
pro tanto, If the smount for which the property is purchased,
whether or not such cleim was filed or sallowed, is insufficient
to defray the expenses end Aischerge his mortgage, pledge
or other llen, the purcheser must pay an amount sufficient
to pay the balance of such expenses, Nothing pernmitted un-
der the terms of this section shall be deemed to be an allowance
of a claim based upon such mortgege, pledge or other lien,

1

CORLTINT 3
M?C, p. 157:

... Z_This section_/ includes liens on property owned by the estate for the payment of which the estate was not liable,
. 88 where the decedent purchased property subjlect to a mortgage but did not assume its payment, or where a mortgagee coutd
bhave filed a claim but did not do so." '
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Sec. 157, Validity of proceedings. No procesd-
ings for sale, mortgage, leamse, exchange or canvey-
ance by a personal representative of property belong-
ing to the estate shall be subject to collateral
attack on account of any irregularity in the proceed-
ings if the court which ordered the same had .
jurisdiction of theo estate.

S PR

COMMENT:

MFC, p. 157:

NThis sectlion is the modern version of a statute intended to be a substitute for the Massachusetts statute of 1836 based
upon the philosophy of that time that probate courts were courts of limited and inferior jurisdietion, but that their saless should
be upheld unless defective in certain particulars. The above section . . . is predicated upon the assumption that probate courts
now heve the same superior status within their sphere as do courts of general jurisdiction. It should be noted that, according
to sec. 62 hereof, failure to give the required notice is not jurisdictional and therefore under sec. 157 would not invalidate

the transfer,?
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Personal Property

Sec. 158, Sale, mortgage or lease of personal property.
A personal representative may file a petition to sell, mort~

gage or lease any personel property belonging to the estate.
The petition shall set forth the reasons for the application
and deseribe the property involved. The petition may be heard
with or without notice as the court may direct. DNotice of

the hearing, if required, shall state briefly the nature of
the application and shall be given as prowided in section 14
hereof. At the hearing and upon proof of the petition the
court may order the sale, mortgage or lease of the property
deseribed or any part thereof, at such price and upon such
terms and conditions as the court shall require. No report

or confirmation of such trangaction shall be necessary except
as required by section 155 or as required by the court; but

no sale, mortgage or lease, except as provided in section 159,
shall be valid unless prior authorization or subsequent
approval of the court is secured.

COMHENT ¢
MPC, p. 158:

PIf report and confirmation are ordered the procedure in sec. 166 would be follcwed.™
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Sec. 159. Sales of perishable or depreciable property.
Perishable property and other personal property which will

depreciate in value if not disposed of promptly, or which

will incur loss or expense by being kept, and so much other
personal property &s may be Recessary to provide allowance

to the surviving spouse and children pending the receipt of
other sufficient funds, may be sold without notice, and title
shall pass without confirmation; but the personal representative
ghall be responsible for the actual value of the property
unleas, after making a report of such sale, and on a proper
showing, the court shell approve the sale.

Sec. 160. Sale, mortgage or lezse of real and
property as a unit. Whenever it is for the best interests of

the estafe, real and personal property of the estate may be
sold, mortgaged or leased a3 a unit, but the provisions of
this Code with respect to the sale, mortgage or lsase of real
property shall apply so far as may be.
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Reel Property

Sec. 161, Petition to gell, morigage or lease real
property; notiges hearing. A personal representative may
file a petition to sell, mortgage or lease any real property
belonging to the estate, The petition shall set forth the
reasons for the application and describe the property
involved. It may apply for different authority as to separate
parts of the property; or it may apply in the alternative for
guthority to sell, mortgage or lease. Upen the filing of the
petitiony . the court shall fix the time and place for the
hearing tnereof, provided, however, that as to any real
property which was last appraised at not more than $500,
the court may, in its discretion, hear the petition with-
out notice. MNotice of the hearing shall state briefly
the nature of the application and shall be given as
provided in section 14 hereof. At the hearing and upon
satisfactory proofs, the court may order the sale, mort-
gége - or lease of the property described or any part
thereof, When a claim secured by a mortgage on real
property is, under the provisions of this Code, payable
at- the time of distribution of the estate or prior
thereto, the court with the consent of the mortgagee may,
nevertheless, order the sale of the real property subject
to the mortgage, but such consent shall release the estate
ehould a deficiency later appear.

REVISED LAWS OF HAWALL

Sec., 317-28, Petition. The sxecutor or administrator shall
present to the judge having jurisdiction of the estate a petitlon
getting forth the condition of the estate, and the facts and cir-
cumstances tending to show the necessity or expediency of the sale.
If it appears to the judge either that it is necessary or that it
would be advisable end for the benefit of the estate that the real
property or any part thereof be sold, and that sufficient notice
of the proposed sale has been given to the persons interested in
the estate, the judge may authorize the exscutor or administrator
to sell the resl property either at private sale or at public
auction on such terms as the judge shall order.

Sec. 317-29. DBond; confirmation. Every executor or administra-
tor so suthorized to sell real property shall give bond to the judy ,
with sufficiemt sureties, conditioned fo sell the same and dispose
of the proceeds in the manner provided by law; provided, that no
such bond shall be required from an executor appointed without
bond by a will or from an executor or administrator who has already
given a sufficient bond. BHe shall use his utmost endeavors to dis-
pose of the real property in such manner zs will be most for the

advantage of the estate. .« » -

COMENT «

MPG, p. 159:

that notice is not jurisdictional, see sec. 62 hereof."

", . . is to the matter of increasing the bond of the personal representative on a sale, see sec. 115 hereof. To the effect



MCDEL PROBATE CODE

Sec, 162, Guieting adverse claims. Upon any petition
to sell or mortgege real property the court shall have
power to investigpate and determine all questions of conflict-
ing and controverted title, remove clouds from any title or
interest involvec, end invest purchasers or mortgagees with
a good and indefeasible title to the property sold or
mortgaged, hen the petition to sell or mortgage seeks
such relief notice shall be given as in civil actions of
like nsture and the court is authorized to issue appropri-
ate process and notices in order to obtain jurisdiction
to so proceed ageinst adverse parties,

Sec, 163, {rder for sale, mortgage or lease of real
property. The order shall describe the property to be
sold, mortgaeged or leased and may designate the sequence
in which the several parcels shall be sold, mortgaged
or leased. An order for sale shall direct whether the
property shell be sold at private ssle or public suction,
and, if the latter, the place or places of sals. If real
property is to bec so0ld it shall direct that the same shall
mob be sold -for less than.the appraised -wvalue; or if
real property is to be leased, it:shall:direct that
the same shall not be<ldased for less then the apprai.ed
rental value. uan order of sale shall direct whether
the sele shall be foi’ cash or ‘for-cash end deferred pay-
ments, and the terms on-whieh such deferred payments
are to be made. -If real property is to be mortgaged,
it shall fix the meximum amdurt of -priricipal, the ma-
xirmum Tate of interest, “the earliest end latest date
of maturity, and shall direct the purpose for which
the proceeds shall be used. 4&n order for -sgle, mort-
gage or lease shall remain in force until terminated
by ‘the court, but no sale-or lease-shall be made after
one ‘year from the date of the order unless the real
property or rental value thereof shall have been re-
appraised under order of the court within three months

preceding the sale or lease.

REVISED LA¥®S COF HATAII

Sec, 317-14. Possegsion and control of real estate Dendiy
administration; distribution; determination of heirs, . :—:“3

The heirs or devisees may themselves, or jointly with the
executor or administrator, maintain an action or suit, far iy,
possession of the real estate or for quieting the title
thereto, or for the registration of the title thereof against

anyone except the executor or administrator, but shall not b
required to do so,

Sec, 317-28. Petition., . . . the judge may authorizs
the executor or administrator to sell the resl property
either at private sale or at public auction on such terms ag
the judge shall order. ’




MDEL PROBATE C(DE

Sec., 164. Appraisement of real property. Before
any personal representative shall sell or lease any resl
property he shsll, unless the court directs that he be
pernitted to use the appraisal filed with the inventory,
have it sppraised by two disinterested persons appointed
by the court, who are rosidents of the county in which
gt least part of it lies., The appraisers shall apprailse
such real property or its rental vamlue, as the case may
be, at its full and fair value, and forthwith deliver the
eppraisement certified by them under cath to the personal
representative.

COMMENT =
MFG, p. 161: /

#0orresponding to sec, 120 providing for the making of an inventory and appraisement, two appraisers only are provided
for' [ ] L] I“

By practice in Hawasii, probate judges do require appraisals.

=209~



MDEL FROBATE C(DE

Sec. 165. Sales st public auction. In all sales
of reel property at public anction the personsl repre~
sentative shall give notice thereof particularly des-~
ceribing the property to be sold, and stating the
time, terms, end place of sale. The notice shell be
published once & week for three consecutive weeks in
some newgpaper, authorized to publish legal notices,
of the county in which the real property is situated,
but if no newspaper is published in the county or the
real property is appraised at not more than $500, the
perscnal representative may, in lieu of publicaticn,
post a copy of the notice in three public places in
the county where the real property or some part there-
of lies, at least two weeks before the sale 13 made.
If the notice is published, the date set for the sale
shall not be earlier than one day nor later than seven
days after the date of the third publication of notice.
Proof of publication or posting shall be filed before
confirmation of the sale., If the tracts to be sold
are contiguous end lie in more than one county, notice
may be given and the sale made in either county. The
personal representative may adjourn the sale from time
to time, if for the best interests of the estate, but
not for lenger than three months in all. Every adjourn~
ment shall be announced publicly at the time and place
fixed for the sale.
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Sec., 317-29. Bond confirmation. . «

If a sale being presented to the judge for confirmg.
tion is & private sale, the judge shall require a noticg
of such sale to be posted in an appropriate place in thy
courthouse of the circuit wherein the matter 1s
and also of the circuit wherein the property is located,
if they be different, at least fifteen days prior to
considering such confirmation, such notice to set forth
& description of the property, including the tax key
number, the proposed sale price including the terms of
payment, a description of any encumbrances thereon, the
date of the confirmation hearing and a solicitation for
sealed bids thereon or any o¥her information required
by the judge. The judge may also require that such noties
be published at least twice in a newspaper in the circuit
where the property is located, the last publicetion to
be at least fifteen days prior to considering such con-
firmetion. If a written offer in an amount at least
ten per cent more on the first $10,000 of the selling
price and five per cent more on the amount of the sell-
ing priee in excess of {10,000 is mede to the judge by a
responsible peraon, who may be the original offerer,
prior to the hearing of confirmation, the judge, upon
the hearing of confirmation, shall permit the original
offerer to make a further offer, and if such new offer
shall be in an amount at least five per cent more taan the
highest written offer mads to the judge, then the judge
shall, in such menner as he shall determine, pormit the
original offer and the person making such highest written
offer to make additional higher offers and shell) ccufirm
the sale to the cne of such persons malkding the highest offer
finally received; but if the original offerer shall not
make a further offer as herein provided, then the judge
may accept such highest written offer and confirm the
sale to tne perscn maxing such offer,




MDEL FROBATE CDE

: Sec. 166, Report and confirmation. Within ten
 days after making any sale, mortgage or lease of real
~ property, the personal representative shall meske a
verified report of his proceedings to the court, with
the certificate of appraisement in case spscial appraise-
 pent is required, and with proof of publication or posting
in case the sale is made at public auection, which
report shall state that he did not directly or indirectly
acquire any beneficial interest in the real property,
~ or the lease thersof, except as stated in his report.
© Any person interested in the estate desiring to
object to confirmation may file objections in writing,
getting forth the reessons therefor. The court shall
examine said report and if satisfied that the sale,
 mortgage or lease has been at the price and terma
- most advantageous to the estate and in all respects
| @ede in conformity with law and ought to be confirmed,
- 8hall confirm the same and order the personal repre-
Sentative to make a deed, mortgage, lease or other
froper instruments to the person entitled thereto; but
- 0o report shall be confirmed within five deys after
~ the £iling thereof unless all persons interested in
~ the estate shall in person, or by attorney or guardian,
- tonsent in writing to such irmation, or unless, in
- the opinion of the court, such delay would not be for
f'&m best interests of the estate. Such instrument shall
L Tefer to the order of sale, mortgage or lease by its date,
fnd the court by which it was made, and shall tranafer to
bhe grantee, mortgagee or lsmsse all the right, title and
interest of thes decedent granted by the instrument,
Uacharged from liebility for all debts and obligations
acident to the sdministration of the estate, excepb
“doumbrances assumed. If not satisfied that the sale,
mmtgage or lease has been made in conformity with law
?’th&t it is for the best interests of the estate, the
ammt may reject the sele, mortgage or lease or require
ti’-‘a"execution of the order upon such torus and condi-
003 ag it pay direct.

REVISED LawS (F HAWAII

Sec. 317~29. Bond; confirmation. . . « The executor or
administrutor snall obtain from the judge an order of con-
firmation of the sale before making conveyance of the real
property sold. Ths order confirming the sale shall be
given upon affirmative proof that the executor or adminis=-
trator has fully complied with the order of the judge authoriz-
ing the sale and that the selling price was a fair and just
price for the property sold.




MODEL PROBATE CODE

Sec. 167. Execution of conveyance or other instrument
by personal representative; recording. Upon the confirmation
of any sale, mortgage or lease in accordance with section 166,
the personal representative shall execute a conveyance to the
grantee or mertgagee or a lease with the lessee according to
the order of confirmation. A certified copy of the order may
be recorded with the deed_or other inatrument in the office
of the /register of deedg/ of the county where the land iies,
and shall be prima facie evidence of the due appointment and
qualification of the personel representative, the correctness
of the proceedings and the authority of the personal
representative to execute the instrument.

GOMMENT s
MPC, p. 163:

"This section corresponds to sec. 132 providing for a conveyance by the personal representative under a land contract
executed by the decedent. The purpose of both of these sections is to simplify land title problems by making the desd of the
personal representative and the order of the court confirming the iransaction adequate and sufficient evidence to be recorded
and shown on the abstract of title for the purpose of showing a marketable title, thus eliminating the necessity of showing
all the antecedent steps at the probate proceedings.

"o attempt is made to set out in this Code the rules with respact to the rights of purchasers where the title of the

decedent totally fails. Common law doctrines deal with that situation adequetely; and it would be unsatisfactory to state
them in statutory form. i
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_ Sec. 168, Taxes not to be liens in hands of tranaferee.

. The lien of the state for inheritance or estate taxes shell
rot extend to any interest scquired by s purchaser, mortgagee,

er lessee through any transfer made by a personal representa-

~ tive under a power contained in a will or under order of the
. court,

{OMHENT ¢
MPC, p. 164:

"The purpose of this section is to make it clear that the disposition of property for the payment of taxes shall pass
t:j_tle to such property free from such cleims. Otherwige purchasers would not buy end the purpose of authorizing the disposi~
tion of property would be thusrted."
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Sec, 169, Brojkers' fees snd title documents., 1In
connection with the sele, mortgage, lease or exchange of pro-
perty, the court may suthorize the personal representative
to pey, out of the proceeds reallzed therefror or out of
the estste, the customary snd reasonable auctioneers' and
trokers! fees and any necessary expenses for sbstracting,
title insurance, survey, revenue stanps and other necezzery
costs and expenses in connection therewith,
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Sec, 170, FPleiting, Vhen it 1s for the best interests
of the estate in crder to dispose of real property, the
court, upon applicstion by the personal representative or
any other interested person, may authorize the personal
reprecentative, elther alone or together with other owners,
to plat any land belonging to the estate in accordance
with the statutes in regard to platting.

Sec, 171, Exchange of property. %hensver 1t shall appesar
upon the petitlon of the personal representative or of any
terson interested in the estste to be to the best interests
of the estste to exchange any real or personal property of
the estste for other property, the court may authorize the
exchange upon such terms and conditlons as it mey prescribe,
vhich may include the payment or receipt of part cesh by
the personal representative. If personal prroperty of the
tstate is to be exchanged, the proceedings required for
the sale of such property shsll epply so far as may be; if
teal property of the estate is to be exchanged, the proce-

furebfor the sale of such property shall apply so far as
ney be,
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ACCOUNTING

Sec. 172, Lisbility of personal revnresentative,

{a) Property of estate. Every personal representative
she11 be lisble for end chaergesble in his accounts with all
of the estete of the decedent ~hich comes into his possession
et any time, including ell the income therefrom; but he shall
not. be sccounteble for eny debts due toc the decedent or other
aspets of the estste which remein uncollected without his
fault. He shall not be entitled to eny profit by the Iincrease,
nor be chargeable with loss by the decresse in value or destruc-
tion without his fault, of any pert of the estate.

{(b) Property not a pert of estate, Every personal re-
vregentative shsll be chergesble in his accounts with property
aot a part of the estate which comes Into his hands at any time
end shall be 1iable to the persons entitled thereto, if

(1) The property was received, under a duty imposed
on him by law in the capacity of personal repre-
gentative; ar

(2) He has commingled such property with the assets
of the estate,

(¢) Bresch of duty. Every personal representative shall
be liable and chargeable in his accounte for neglect or unrea-
sonable delsy in collecting the credits or other sssets of
the estate ar In selling, mortgeging or leasing the property
cf the estate; for neglect in paying over money or deliver-
ing property of the estate he shsll hsve 1n his hands; for
failure to account for or to close the estate within the
{ira orovided Hy this Coce; for . zny loss to the ests ite.
erising from hiz embezzlement or commlngling of the =zasets
of the estate with other property; for loss to the estate
through self-dealing; for any loss to the estate asrising from
wrongful acts or omlssions of his co-representatives which

-

~continued-

HAWAIT REPORTS

Txecutrix who withholds, without just excuse
for an unreascnable time, money which she should
have paid over to the legstees 1s chargeable with
interest, 9 Haw, 342. :
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PC, Sec, 172, continued

he could have prevented by the exercise of ordinary care;
end for eny other negligent or wilful act or nonfeassance

in his administration of the estate by which loss to the
pgtate arises.

CA™ENT ¢
MPC, p. 166

"Section 172(b)(1) covers ceses of damages
zes recelved under wr
decedent was the donee of & general power ofiappointment and was 2§§£§iegi?th stetutes, or appointed property where the

USection 172(b)(2) includes & situetion where
a personsl representstiv nm i 1 -
policy with assets of the estate, although the estate 1s not thspbenefici;r; ggmiiggggiizie proceids of a life insurance
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Sec. 173. Duty to close estate. FEvery personal re-
presentative shall close the estate e&s promptly as possible,
The time for closing the estate shell not exceed nine months
from the filing of the petition of the sappointment of s
personal representative unless for csuse the time is extend-
ed by the court.

Sec. 174. Yhen personal representative must account,
Every personsl representative must file in the court a
verified account of his administration

a) Upon filing a petition for final settlement;

b} Upon the revocation of his letters;

¢} Upon his application to resign and before his
resignetion is accepted by the court;

(d) Annvally during the period of administration un-—

less the court otherwise directs;

(e) 4t eny other time when directed by the court

elther of its own motion or on the applicetion of
eny interested person.,

Sec. 175, ¥What accounts to contain. Accounts render-
ed to the court by a personal representative shall be for
a period distinctly stated and shall consist of three
schedules, of which the first shall show the amount of the
property according to the inventory, or, if there be a
Prior sccounting, the amount of the balance of the next
prior account, and all income and other property received,
and gains from the ssle of ény property or otherwise; the
second shall show payments, cherges, losses and distri-
butions; the third shall show the property on hand consti-
tuting the bslance of such account, if any, by reference to
the inventory or ctherwise. ihen an account 1s filed, the
personal representative shall also file receipts for dis-
bursements of assets made during the period covered by the

account, The court may provide for an inspection of the
bslance of assets on hand,

=continued=

HAWATT REPCRTS

Unless exceptional circumstances prevent it, an estate
should be closed in about eight months, 18 Haw. 546.

REVISED LATS OF HATATI

Sec, 317-30, Accounts of executors or administrators,
Every executor or administrator shall file his final accounts
within one year after the issuance to him of letters tes-
tementary or of administration, as the csse may be, un-
less, upon written applicetion by him maede, further time
is allowed by the court or judge having jurisdiction.

Every executor and administretor shall file such other
accounts at such times as the court or judge may, in its
or his discretion, require,
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MPC, Secs. 173-5, continued,

COMMENT :

The practice in Hawaii in probate metters is to require periodical accounts from an executor or an administrator if ad-

ministratden 'is not completed within about eight months. Final accounts are required when the estate is ready to be wound up and the
property distributed to those entitled thereto. .

On MPC, sec. 175, the Code Committee adds at p. 167:

", . . See sec. 143(b) as to administration expenses to be ellowed at accounting before payment.”
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Sec. 176. Account to include petition for settlement end
digtribution. A&t the time of filing of an account the personal

representative shall petition the court to gettle and allow his account;

and if the estate is in a proper condition to be closed, he sghall
also petition the court for an order authorizing him to distribute

the egtate, and shall specify in the petition the persons to whom distri-

bution is to be made and the proportions or parts of the estate to
which each is entitled.

Sec., 177. He on gettlement of account; notice. Upon
the filing of any account, the matter shall be set for hearing and
notice thereof shall be given. If there is also a petition for dis-
tribution, it shall be heard at the same time as the account, and
the notice of hearing on the account shall so state.

Jee. 178. Objectiong to account. at any time prior to the hear-
ing on an account of a personal representative, any interested
person may file written objections to any item or omission in
the account. All such objections shall be specifio and shall indi-
cate the modification desired.

Sec. 175. Conulugivenegg of order getiling sccount. Upon

the approval of the account of a personal representative, the per-
gsonal representative and his sureties shall, subject to the right

of appeal and to the power of the court to vacate its final orders,
"be relieved from liability for the administration of his trust during
the accounting period, including the investment of the assets of the
estate. The court may disapprove the account in whole or in part
and surcherge the personal representative for any loss caused by any
breach of duty.
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Sec. 317-31, Time of hearing and notice of petitions
for approval of final accounts, distribution of eatates ang
discharge of executors and adminigtrators. Upon the filin,
of a petition for approvael of final accounts, distribution
of estate and discharge of an executor or administrator,
the judge or clerk shall fix the time of hsaring therecn,
Notice of the time mnd place of hsaring on suoh petition
shall be given by publication at least once in each of
four successive weeks in such newspaper as the judge or oclepy
may determine, the last publication to be not less than tep
days previous to the time fixed for the hearing; provided,
that when in the opinion of the judge the value of the
estate to be distributed does notyexceed 1,000 and no in-
justice will result to anyone, he may by order shorten the
time of such notice or he may by order direct that such
notice be given by posting as provided in such order in-
stead of by publication. This section shall not apply
to petitions by temporary administrators. The notice re-
quired to be given in accordznce with the provisions of
section 317-14 may be combined with the notice required to
be given under the vprovisions hereof.

HAWAII REPORTS

18 Haw. 546: "There is a clear distinction between the
annual or periodical and the final accounts. The approval
of the one is ex narte and without notice while in the
case of the other it can only be made after notice to all
concerned. TIhe one is made annually or oftener at the
discretion of the judge, the other only when the estate
is fully administered. The one is for the information
of the judge and the convenience of the administrator or
executor in the management of the estate, the other is a
final adjudication of the rights and obligations of all con-
cerned, The one is only prima facie correct and is sub-
ject to correction for errors or mistekes in it thereafter

-continued -



#PG, Secs. 176-9, continued.
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Hi.aII REFCRTS, 18 Haw 546, continued.

discovered without an apneal or any direct proceeding, to
review it or seb it zside, . . s . the other is conclusive -
final unless set aside on an ap e€al or a direct proceeding
therefor or impreached for fraud., Tae approval of an annual
account, being made without notice to any of the parties
interested, ia not conclusive as against one who does not
appear, and in that sense it is not a final ordsr, but,

if a party interested does appear and objects and has a
hearing on his objections and then appeals, the order is
final as to such party, at least in the sense of iits being
arnealable,.”
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Sec., 180, Statement of receipts and disbursements
after final account and before final distribution. Any
receipts and disbursements of the personal representative
subsequent to the filing of his final account must be
reported to the court before making final distribution.

A settlement thereof, together with an estimate of the
expenses of closing the estate, must be made by the court
and included in the order of distribution, or the court
may treat such statement as a supnlementary account and
order notice to be glven as in other cases of the settle-
ment of mecounts.

Sec. 181. Account, of deceased or incompetent per-
sonal representative. If the personal reoresentative dies
or becomes incompetent, his account may be presented by
his personal representative or the guardian of his eatate
to, and settled by, the court in which the estate of which
he was personal representative is being administered,
and, upon petition of the successor of the deceased or in-
competent personal representative, the court shall com-

pel the personal representative or guardian of the deceased
or incompetent personal representative to render an account

of the administration of the sstate of the decedent and
the court shall settle the account as in other cases.
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Sec. 182. Partial distribution.

(a) Delivery of specific property to distributee
before final decree. Upon application of the personal re-
presentative or of any distributee, with or without notice
as the court may direct, the court may order the personal
representative to deliver to any distributee who consents
to it, possession of any spescific real or personasl pro-
perty to which he is entitled under the terms of the will
or by intestacy, provided that other distributees and
claimants are not prejudiced thereby. The court may at
any time prior to the decree of final distribution order
him to return such property to the personsl representative,
if it is for the best interests of the estate, The court
may require the distributee to give security for such
return,

(b) Distribution of part of estate. After the ex-
piration of the time limited for the filing of claims
and before final settlement of the accounts of the per-
sanal representative, a partial distribution may be decreed,
with notice to interested persons, as the court may direct.
Such distribution shall be as conclusive as a decree of
final distribution with respect to the estate distributed
except to the extent that other distributees and claimants
are deprived of the fair sggre or amount which they would
otherwise receive on final“distribution. Before & partial
distribution is so decreed, the court may require that se-
curity be given for the return of the property so distri-
buted to the extent necessary to satisfy any distributees
and claimants who may be prejudiced as aforesaid by the
distribution.
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Sec. 317-14. Possession and control of real estate
pending administration; distribution: determination of heirs.
The judge having jurisdiction of the estate may,
upon the aw:lication of the executor or administrator or
of any person claim:ing as heir or devisee, at any time,
by order of court, terminate the possession and control
of the executor or administrator as to the whole or any
part of the real estate and, in that connection, shall
determine the heirs or devisees entitled thereto, and their
respective estates or interests. No such order or determi-
nation shall be made except after a hearing, of which
notice has been given by publication in such newspaper
as the judge may order at least once a week for four successive
weeks (four insertions), the last rublication to be not
less than ten days previous to the time appointed for
the hearing, and by such additionasl method, if any, as
the judge may, in his diseretion, prescribe., Such order
shall be conclusive as to the rights of heirs and devisees,
subject only to be reversed, set aside, or modified on appeal.
A certified copy of such order shall be recorded in the
bureau of conveyances, and if the land affected has been
registéred in the land court, a like copy shall be filed
in the office of the assistant registrar of such court.

HaAIT HEFCRYS

t, . . in proceedings in rem parties interested in
the res are entitled to notice -- to an opportunity to be
heard, and without such opnortunity cannot be deprived
of legitimate nroperty rights. TWie lnow of no exception
to this rule other than that applying to instruments of
crime and articles the possession and use of which are pro-
hibited by law, and which may, under statuvtory provisions,
be seized and destroyed in a summary manner, Under well
established rules in this jurisdiction it is immaterial
whether the proceeding is called one in rem, or one in
pergsonsm. A&n snnuael or intermediate accounting, such

as the one here, had ex parte and without notice, is for



MFC, Sec. 182, continued. He a1l KEPORTS, continued.

the convenience of the administrator, is not final, but
is subject to modification or annulment by the circuit
judge sitting in probate, at any time before final dis-
tribution. . . o
", . . If an executor or administrator desires to be
relieved of the responsibility of holding funds at any time
orior to final accounting, on an ex narte proceeding, he
must be certain to correctly inform the court es to the
nersons entitled to participate ln the fund., . . "
22 Haw. 436. '

S

COMHENT:
MPC, p. 170:

"The two subsections of sec. 182 ere designed to accomplish quite different things. The purpose of subsectlon (a) is to
take care of & cese where there is a specific thing which can much more conveniently remain in the possession of an heir
or devisee than of the personal representative. Thus, a musical instrument, a painting or a valuasble piece of furniture
would have to be stored by the perscnal representative at the expense of the estate unless some such provision as this exists,
This subsection also applies to real estate so that a specific tract of land may under its terms be turned over to a parti-
cular distributee. '
“Subsection (b), unlike the preceding subsection, provides for & more or less final distribution of a part of the estate,
The partial distribution may consist either in a cash payment or in the distribution of specific real or perscnal property.
Subsection (a), on the other hand, merely involves the handing over of the possession of specific things for all or a part
of the period of distribution, and may be employed merely for the convenience of the perscnal representative.”
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Sec. 183. Decree of final distribution.

(a) Petition for decree. after the expiration of the
time limit for the filing of claims, and after all claims
against the estate, including state and federal inheritance
and estate taxes, have been finally determined and paid,
except contingent and unmatured claims which cannot then
be paid, the perscnal representative shall, if the estate
is in a condition to be olosed, render his final account and
at the same time petition the court to decree the final
distribution of the estate. Notice of the hearing of the
petition shall be given to all interested persons.

(b) What decree to include. In its decree of final
distribution, the court shsll designate the persons to whom
distribution is to be made, and the proportions or varts
cf the estate, or the amounts, to which each is entitled un-
der the will and the provisions of this Code, including
the provisions regarding advancements, electlon by the sur-
viving spouse, lapse, renunciation, adjudicated compromise
of controversies and retainer. Every tract of real property
80 distributed shaell be specifically described therein.

The decreé shall find that all state and federal inheritance
and estate taxes are paid; and if all claims have been paid,
1t shall so state; otherwise the decree shall state that all
cleims except those therdin specified are paid and shall
describe the claims for the payment of which a special fund
is set aside, and the amount of such fund; if any contingent
¢laims which have been duly allowed are still unpaid and
heve not become absolute, such claims shall be described

in the decree, which shall state whether the distributees
take subject to them. If a fund is set aside for the pay-
ment of contingent claims, the decree shajl provide for tie
distribution of such fund in the event that all or a part of
it 18 not needed to satisfy such contingent claims, If

8 decree of partial distribution has been previously made,
the decree of final distribution shall expressly confirm

it, or, for good cause, shall modify said decree and state
8pecifically what modifications are made.

~continued-
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Sec. 317-31. Time of hearing and notice of petitions
for approval of fingl eccounts, distribution of estates and

discharse of executors and adminigstrators. Upon the filing

of a petition for aporoval of final accounts, distribution
of estate and discharge of an executor or administrator,
the judge or clerk shall fix the time of hearing thereon,
Hotice of the time and place of hearing on such petition
shall be given . « »



MFG, Sec. 183, continued.

(6) Provisions for deceased distributees. If
a distributee dies before distribution to him of his
share of the estate, such share may be distributed to
the personal representative of his estate, if there be
one; or if no administration on his estate is had and
none is necessary according to the provisions of sec-
tions 86 to 91 inclusive, hereof, the share of such
distributee shall be distributed in accordance there-
with

{(4) GConclusiveness of decree. The deerse of final

distribution shall be a conclusive determination of
the perscns who are the successors in interest to the
estate of the decedent and of the extent and character
of their interests therein, subject only to the right
of appeal and the right to reopen the decree., It shall
operate as the Firal asdjudication of the transfer of
the right, title and interest of the decedent to the
distributees therein designated; but no transfer before
or after the decedent's death by an heir or devlsee
shall affect the decrse, nor shall the decree affect
any rights so acquired by grantees from the heirs or
devisees.

(e) Recording of decree. Tfihenever the decree
of final distribution includes reasl property, a certi-
fied copy thereof shall be rscorded by the personal
representative in every county of this state in which
any real property distributed by the decree is situated.
The cost of recording such decree shall be charged
to the estate.

COWMENT:

MFC, p. 172

"lUnder the provisions of this Code, the decree of final distribution, and not the will, is the significant muniment of

title. Hence, if real estate is involved, provision is made for recording a copy of the former but not of the latter.

-~continued -
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Sec. 183, continued.

this is done, no one should, or is likely to, purchase real estate in reliance on the will, even though it has been admitted
to probate; but he will rely solely on the recorded, certified copy of the decrse of distribution,

M1t is believed that 1ittle would be gained and considersble confusion would result if it were provided, as some stabtes
do, that the property may be distributed to the assignee of an beir or devisee. . . . This section does not deny the right of
the assignee to pursue an appropriate remedy to reach the intereets of his assignor, nor does it prevent his intervention
at verious stages of the probate proceeding as an interested person under sec. 3{k)."

=227~




MODEL PROBALTE CME

Sec. 184, Order in which assets gppropristed;
abatement.

(a) General rulea. Except as provided in subsec-
tion (b} hereof, shares of the distributees shall abate,
for the payment of claims, legacies, the family allowancs,
the shares of pretermitted heirs or the share of the sur-
viving spouse who elects to take ageinst the will, without
any preference or priority as between real and personal
pr0pert§, in the following order:

1

Property not disposed of by the will;

2) Property devised to the residuary devisee;

(3} Property dispoaed of by the will but not speci-
fically devised and not devised to the residusry
devisee;

(4) Property specifically devised.

A peneral devise charged on any specific property or fund
shall, for purposes of abatement, be deemed property spe-
cifically devised to the extent of the value of the thing
on which it ia charged. Upon the failure or insufficiency
of the thing on which it is charged, it shall be deemed
property not specificelly devised to the extent of such
feilure or insufficienoy.

(b) Contrary provisions, plan or purpese. If the
provisions of the will or the testamentary plan or the
express or implied purpose of the devise would be defeated
by the order of abatement stated in subsection (a) hereof,
the shares of distributees shall abate in such other manner
as may be found necessary to give effect to the intention
of the testator.

-continued-
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JMPC, Sec. 184, coantinued.
COMMENT:
MPC, p. 173:

"4 testator may determine the order in which the assets of his estate are applied to the payment of his debts, If
he does not, then the provisions of this section lay down rules which may be regarded as approximating his intent, How~
ever, his intent may be indicated not only by an express designation of a property or fund or by an express statement of
the order in which assets sre to be epplied, but also by the implied purpose of the devise or by the gsnéra.l teostamentary
plan, Thus, it is commonly held that, even in the absence of statute, general legacies to & wife, or to persons with
respect to which the testator is in loco parentis, are to be preferred to other legacies in the same class because this
accords with the probable purpose of the legacies. uoreover, the general testementary plan is of'ten imporf.a.nt. in deter-
mining matters of abatement when the surviving spouse elects to take against the will., The same may be true where abate--
ment takes place to provide for the share of & pretermitted heir, The provisions of subsection (b) embrace these and other
situations of similar character.”
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Sec. 185. Contribution., When real or personal
property which has been specifically devised,
or charged with a legacy, shall be sold or taken by the
personal representative for the payment of claims, general
legacies, the family allowance, the shares of pretermitted
heirs or the share of a surviving spouse who slects to
take against the will, other legatees and devisees shell
contribute according to their respective interests to the
legatee or devisee whose legacy or devise has been sold
or taken, so as to accomplish an abetement in accordance
with the provisions of section 184 hereof. The court shall,
at the time of the hearing on the petition for final distri-
bution, determine the amounts of the respective contributions
and whether the same shall be made before distribution or
shall constitute e lien on specific property which is dis-
tributed.

Sec, 186. Determination of advancements. All ques=~
tions of advencements made, or alleged to have been made,
by an intestete to any heir may be heard and determined
by the court at the time of the hearing on the petition
for final distribution. The amount of every such advance-
ment shall be specified in the decree of final distribu-~
tion.

Sec. 187. Right of retainer. When a distributee of
an estate is indebted to the estate, the amount of the
indebtedness 1f due, or the present worth of the indebted-
ness, if not due, may be treated es an offset by the per-
sonal representative against any testate or intestate pro-
perty, real or personal, of the estate to which such dis-
tributee is entitled; but such distributee shall be en-
titled to the benefit of any defense which would be a-

vailable to him in a direot proceeding for the recovery
of such debt,

~continued- =230=



MPG, Sec. 187, continued

COMMENTx
MPG, pp. 174~5:

", ., . The last clauss ., . . marks a departure from the common-law rule according to which the right of retainer was
permitted with respect to debts barred by the statute of limitations or a discharge in bankruptey. This prevents 1litiga-
tion such as has arisen in connection with these matters. . . . a8 to the broad meaning of 'offset,' see sec. 144 and

comment thereto,"
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Sec. 188, Interegt on general legacies, General
legacies shall bear interest at the legal rate for
a period beginning nine months from the filing of the
petition for the appointment of a personal represen- . -
tative until the payment of such legacies, unlsss a
contrary intent is indicasted by the will.

Sec. 189. Exoneration of encumbered property.
When any real or personal property subject to a mortgage
is specifically devised, the devisee shall taks such
property so devised subject to such mortgage unless
the will provides expressly or by necessary implication
thet such mortgage be otherwise paid. The term "mort-
gage® as used in this section shall not include a pledge
of personsl propertiy.

COMENT:
MFG, p. 175:

"The purpose of this section is to abolish the common-law rule that the devisee of gspecific property subject to an
encumbrance is entitled to exoneration out of the personal estate. The basis of the common-law rule that the personal estate
has benefited from the creation of the debt all too often has no foundation in fact. The other basis of the rule that the
decedent!s personalty is the primary fund for the payment of debts is no longer tenable. Furthermore, it is contrary to the
express provisions of sec. 150 of this Code.

"The doctrine of exoneration in any case reste upon an expressed or presumed intention. Consequently the terms of the
aot are restricted to mortgages, which include by definition vendors' liens and deeds of trust. 3See sec. 3(q) hereof.

But pledges of personal property are excluded from the operation of this sectlon.

", . . Compare sec. 149 hereof, which deals with the privilege of the personal representative to pay off encumbrances,
as distinguished from this section, which deals with the right of the distributee to require the personal re-resentative to
pay off encumbrances.m
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Sec. 190. Payment to disiributees in kind,

(a) When distributees to take in kind. ¥When the
estate is otherwise ready to be distributed, it shall be dis-
tributed in kind, unless the terms of the will otherwise
provide or unless a partition sale is ordered. Except
ag8 provided in subsection (b) hereof, any general legatee
may elect to take the value of his legacy in kind, and any
distributee, who by the terms of the will is to receive
land or any other thing to be purchased by the personal
representative, may, if he notifies the personal represen-
tative before the thing is purchased, elect to take the
purchase price or property of the estate which the personal
representative would otherwise sell to obtain such purchase
price.

(b) Exception where will directs purchase of annuity.
If the terms of the will direct the purchase of an annuity,
the person to whom the income thereof shall be directed
to be paid shall not have the right to elect to take the ca-
pital sum directed to be used for such purchase in lieu
of such annuity except to the extent that the will express-
1y provides that an assignable annuity be purchased. wnothing
herein contained shall affect the rights of election by
a surviving spouse against a testamentary provision as pro-
vided in this Code.
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Sea, 191. Partition for purpose of distribution, When
two or more distributees are entitled to distribution of un-
divided interests in any real or personal property of the
estate, distribution shall be made of undivided interests
therein unless the personsl representative or one or more
of such distributees shell pstition the court not later
than the hearing on the petition for final distribution,
to make partition thereof. If such petition is filed, the
court, after such notice to all interested persons as it
shall direct, shall proceed to meke partition, allot and
divide the property in the same manner as provided by the
statutes with respect to civil actions for partition, so
thet each party receives property of a value proportionate
to his interest in the whole, &nd for that purpose the
court may direct the personai representetive to sell any

property which cannot be partitloned without prejudice

to the owners end which cannot conveniently be allotted

to any one party, If partition is made in kindt, the court

may appoint two commissioners to partition said property,

who shall have the powers end perform the duties of (com-

missioners) in eivil actions for partition, and the court

shall have the same powers with respect to their report

as in such actions, In case equal partition canmnot be had

Egzweegtthe parties without prejudice to the rights or
erests of some, partition may be made in

end by awarding jﬁdgment for cogﬁensation touﬁgq;:iﬁsg;?gie

or more parties to one or more of the others, Any two or

mo¥e partles may egree to accept undivideu Anterests, '

Any sale under this section shall be cormducted and confirm-

ed in the same mamnner as other probate sales. The aXpenses

of the partition, including reasonable compensation to the

commissioners for their services, shall be equitably appor-

tloned by the court among the parties, but each party

must pay his own attorney'!s fees., The amount charged to

each party shall constitute a lien on the property alloted
to him,

-234-
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See, 337-1. BSuits for partition, When two or more Per=
sons hold or are in possession of real property as joint
tenants or as tenants in common, In which one or more of
them have an estate 1n fee, or a 1life estate in possession,

a sult in equity may be brought by any one or more of then
in the circuit court of the circuit in which the property

is situated, for a pertition of the property, according to ty,
regpective rights of the partles interested therein,

end for a sale of the same or a part thereof if it appesrs
that & partition cannot be made without grest prejudice to
the owners, The circuit judges of the several circuit courtg
sitting at chsmbers in equity within thelr respective ju- !
risdictions, shall have pover, in any suit for partition,

to proceed according to the ususl practice of courts of
equity 1n cases of pertition, and according to the provisiong
of this chapter in enlargement thereof, The rights of the
several parties, petitioners as well as respondents, may

be put in issue snd tried and determined in the suit as in
thls chapter provided.,

Sec, 318~13. Procedure if partition undegirsble, When
any part of the property left by the intestate consists of real
estete, and the same is to be divided among several children,
end in the oplnion of the probate court it is desirable that
the reasl estate or any particular piece thereof be not
divided, then the eldest son, and in succegsion of age after
him the other sons, or if he or they renoumece or decline the
privilege, then the daughters in 1like succession may, after
the property or plece of property has been duly appraised
by a court of probate, elect to pay to the others the amount
of thelr shares in money, in order that the land may not
be divided. The same rule shsll apply where a part of the
claimants are children, and the rest are issue of deceased
children of the intestate,
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" Sec. 192, Diaposition of unclalmed agsets.
- (a) Heirs unknown, If there shall be no known heir
2of the decedent, all of his net estats not disposed of by
1yi11 shall be ordered paid to the (state treasurer) to be-
duwme a part of the (state escheat fund), subject to the
A hrther provisions of this section.
1 (b) DUnclaimed property or money., If any distributee
dor claimant cannot be found, the personal representative
qehall sell the share of the estate to which he is entitled,
inrsuant to an order of court first obtained; and pay the
(Iroceeds to the (state treasurer) to become a pert of the
ihtate escheat fund),
: (c) Recelpts to be_given and filed. Vhen the personal
irpresgntative shail pay any money to the (state treasurer)
flrsuant to this sectlon, he shall take a receipt therefor
imd file it with the court with the other receipts filed
4in the proceeding. Such receipt shall be sufficient to
iﬂﬂcharge the personsl representative in the same manner and
10 the same extent ss though such distribution or payment
;Hre made to a distributee or claimant entitled thereto,
;1 (d) Refunds of money so paid, The moneys received by
I'he (state treasurer) pursuant to the provisions of this
q¥ction shall be paid to the person entitled on proof of
§o8 right thereto or, if the (state treasurer) refuses or
1%1s to pay because he is doubtful as to his duties in the
:W“miSGS, such person masy apply to the court in which the
te was administered, whereupon the court upon notice
i‘mthe (state treasurer5 may determine the person entitled
Teto and order the (treasurer) to pay the same accord-
%Eée No inigresttshall be allowed thereon and such dis-
.‘uttoetgr c imaginshall pay all costs and expenses inei-
o appys & proceedings., If such proceeds are not paid or
i catlon is made to the court within seven years after

?difﬁgﬁﬁgg.to the (state tressurer), no recovery thereof

5 &

FEE
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Sec, 317-32. Procedure to escheat personalty. Whenever

the administrator or executor of an estate is unable to discover

any living heirs or legatees of his decedent, he shall give
notice to all heirs or legetses by publication in such news=

paper or newspapers and for such time as the court may direct,

but not less than once a week for three successive weeks, of
the date of the hearing upon his final accounts and direct
8ll claimants of a distributive share 1n the estate of his
decedent, to appear and present their claims st such hear-
ing or be forever barred; provlded, that such date of hear-
ing shell be not less than ninety days after the first publi-
cation of such notice.

Claimants to a distributive share in such estate either
as heirs or legatees who fall to appear and present their
claims at such hearing shall be forever barred of all rights
in such estate.

If no claims asre presented at the hearing on such final
accounts, or if such claims as may be allowed do not exhaus%t

the personalty of the estate, any personal estate remaining
after the settlement and approval of the final accounts of
the administrator or executor, and the payment of such dis-

tributive shares as may be allowed by the court, shall escheat to
the Terrlitory and shall upon order of the court be transferred

to the treasurer of the Territory by the administratoer or
executor as a government realization.

Sec. 317-33. Payments into court. Then property is
distributed to a distributee, legatee, helr or beneficiary
who cannot be found, or who refuses to accept the same, or
to glve s proper voucher therefor, and the sasme consists
of money, or corporate stocks, or bonds, the executor,
administrator or trustee may deposit such property, in the
name of the person entitled thereto, with the clerk of the
circuit court in which the estate is pemding in probate, or,
in the case of & trust, with the clerk of the circuit court
having jurisdiction over the subject matter of the trust,
who shall give a receipt therefor and be lisble upon his
official bond therefor. The receipt shall be deemed
snd received with the same force and effect as if executed

~éontinaed-
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Sec. 192 |continued ”Z=“I‘:! ‘ : %”ff

by such distributee, legatee, heir or beneficiary. Any
: L executor, administrator or trustee under this section shaly
. N _ ki L submit to the clerk of court, at the time of makinglsuch deposty,
. ot B an affigavit setting forth the period of time:such: mon&y; ?
or corporate stocks or bonds have been in affiant's Possessign, .
Vhenever it appears that the total period of time in-~vhigkh
the~affiant and the chief c¢lerk have had possession of such
money, or corporate stocks, or bonds exceeds seven Years,
: the chief clerk may in such cases, at the direction of the.
. e Lol court, prepare an gscheat ordef &nd esecheat such funds imme-.‘
e S dlately to the treasurer of the Territory.

v vyl T

. P e {{'.71”. j St L kN - ’
comENT: : L e |
IIPC, p. 1’??‘ _' ,, - . ' ‘A “t - ) ‘I 'l ) - .I'" .:“
"See sec. 22(b)(6) as to escheat,® -

3 2

5

MR !‘-..v'."'.‘ S Tt prmpmers .
PR SRS A 1
. g
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 Sec. 193. Discherge of personal representative., Upon
filing of receipta or other evidence satisfactory to the
gurt that distribution hes been made as ordered in the final
rea, tha court shall enter an order of discherge, The
charge so obtsined ghall cperate as a ralease from the

ies of personal representative and shall operate as a

o suy suilt against the personal representative and
ureties unless such suit be commenced within two 3ears
om the date of the discharge,

T

NT 4
MPC, p, 1803

n_ ., ., There is dsnger of confusion srising from the langusge of some statutes, as to the pracise significence of the °
tevm discherge. As used in this Code, a dischsrge does not meen.that the personsl representative is thenceforth shsolved . .

bility for past acts by & dischsrge, but merely ceeses to be under any further dutles to act as peraonal representative. B
Therefore, the last clause of this section is peeded to bar his lisbility for past acts by lapse of time, if no snuit is
brought. Of course, the settlement of the sccount of a personsl representative would be a bar to most prcueedlngs to impose
MHability for his acts prior to thet time, See sec. 170" ,
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Sea. 194, Reopening administration. If, after an estate

has been settled and the personal representative discharged,
other property of the estate shell be discovered, or if it
shall appeer that any necessary act remains unperformed on
the part of the personal representative, or for any other
proper cause, the court, upon the petition of any person
interested in the estaete and, without notice or upon such

. HAVAII REPORTS (i e

A circuit judge in equity has power to open estatg
for accounting and decree proper distribution of assets
of an estate where it is clsimed that the probeste court
through fraudulent representation has made a wrongful, -
distribution, 3 Haw. 489, B ~".a§?;Q

3

Circuit judge in probate has authority even after

notice as it mey direct, may order that said estate be re=

opened, It may reappoint the personesl representative or

appoint ancther personal representative to sdminister such

property or perform such acts as may be deemed necessary. Un-

less the court shall otherwise order, the provisions of this

Code as to an original administretion shall apply to the pro-
ceedings had in the reopened administretion so far as may be;

but no claim which is already barred cen be asserted in the _.. .- -~
reopenad administration, S T

administrater!s discharge to require the administrator
to pay undisputed claim against the estate, 19 Uaw, 232,

COMMENT :
MPC, p. 180:

"Jnder the provisions of this section, an estate ma
See comment to sec, 195. 1In such a case noéppointment o

ok

¥y be reopened solely for the purpose of determining distribut
f a personal representative is necessary," g distributees.
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Sec. 195. Determination of heirship.

(a) Vhen proceedings may be had, Vhenever any person
hes died leaving property or any interest therein and no
edministration has been ccmmenced on his estate in this
state, nor has any will been offered for probete in this
gtate, within five years after his death, any person claiming
an interest in such property as heir or through an heir
may file a petition in any court which would be of proper
venue for the administration of such decedent's estate,
to determine the heirs of said decedent and their res-
pective interests as heirs in the estate,

(b) Contents of petition., The petition shall state
(1) The name, age, domicile and date of death

of the decedent;

(2) The names, ages and residence addresses of
the heirs, so far as known or cen with rea-
sonable dilipgence be ascertained;

(3) The names and residence addresses of any
persons clalming any interest in such
property through an heir, so far as known
or can with reasonable diligence be ascer~
tained s

(4) 4 particular description of the property with

.. respect to which such determination is

: Sought;

. (5) The net value of the estate.

(¢) Procedure. Upon the filing of the petition, the

tourt shall fix the time for the hearing thereof, notice

of which shell be given to

(1) A1l persons known or believed to claim any
interest in the property as heir or through
an heir of the decedent,

(2) A1l persons who may at the date of the filing

- of" the petition be shown by the records of
conveyences of the cowity in which any rezl
property described in such petitiom is located
to claim any interest therein through the heirs
of the decedent and

(3) Any unknown heirs of the decedent,

~continued- ~-239~




Sec., 195, continued.

Such notice shall be given by publieation and, in additionm, e o T
personal notice or notice by registered mail shall be e -- -
given to every such person whose address is known to the S L
petitioner. TUpon satisfactory proofs the court shall make Tt
a decree determining the heirs of sald decedent and thelr
respective interests as heirs in said property.

(d) Certified copy of decree to be recorded, A cer=
tified copy of the dacree shall be record?d at.the
expense of the petitioner in esch county in which any real
jroperty described therein is situated, and shall be conclusive SR
cvidence of the facts determined therein as egainat all par- e e b TR
ties to the proceedings. _ : A .

COVMENT 5
MPC’ PP« 182-3:

"Tn the administretion of a decedent's estate normally the heirs will be determined in connection with.the decree of
distribution on final settlement. In two situations, however, something more is needed: - (1) where the decree of distri~
bution fails to cover some of the property of the ectate, either becsuse its existence was unknown at the time of the = .
decree, because it was then believed to have belonged to some person other than the decedent or merely because.of. a mis-
take in the wording of the decree; and (2) where no administration has been commenced and the time for commencing administra-
tion has, by the provisions of sec., 83, expired, In the first situation, no determination of heirship, as such, is needed.
The administration can be reopened under the provisions of sec. 194 solely for the purpose of amending the decree of distri--’
bution, and the modifications of this decree will accomplish everything which a separate determinetion of heirship could K
dccomplish, The provisions of this section are, therefore, limited to the second’ situation. Here, neither. probate nor admifis-
tration is possible because the five-year limitstion;provided in sec. 83 operates as a bar, Moreover, under sec., 135(d) all
creditors! clsims would be barred as nc administration is commenced within five years after the decedent's.death, :

"The scle purpose of this section is to determine the title to the property of the estate or to a designated part of
it. Only after the expiration of the five-year period is this possible, since otherwise the rights of creditors must be.:
determined, and the proceeding for the determination of heirship does not deal with creditors! rights. If-a determinsation
of heirship is desired prior to the expiration of the five-year period of limitation, a proceeding to administer the estate
or to probete the will should be initiated; or, if it has already been initiated and closed, it should be reopened."

-
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PART IV. GUARDIANSHIP—~A. GENERAL PROVISIONS

Sec. 196. Definitiong gnd use of termg. When used

In Part IV-A, unless othorwise apparent from the context:
(@) 4 “guardinn® is one appointed by a court to have
. the care and custody of the person or of the

estate, or of bpth, of an‘incompetent.

(v} A "guardian ad liten" is ohe appointed by a court,
in which partievlar litigation is pending, to
represent a ward or an unhorn perscn in that
particular litigation.

{c) An "ncompetent® is any person who is
(1) Under the age af majority,

(2) Incapable by roason of insanity, mental
illness, imhecility, idiocy, senility,
habituel drunkenness, excessive use of
drugs, or other incapacity, of either
managing his property or caring for himself
cr both.

(@) 4 "uard® ig an incompetent for whom a guardian
has been appointed.

REVISED LAWS OF HAWAIT

Sgc. 338-3. Powsrg and duties [of guardians of
minorg/. Every guardian appointed . . . shzl]l have the
custody and tuition of the minor, and the care and manape-
msnt of his estate . . ..

Sec. 338-6. Tegtamentary gusrdisn: appointment.
Either parent . . . may by will appoint a pguardian . . .
of the person or property of any of his or her children
» » « and every testamentary guardian shall have the same
povers and duties as those of a guardian eppointed by the

court.

- Bec. 338-11. Powers and duties /Ef‘gggrdiﬂns of
insene persong/. Every guardian so appointed for an
ingans person shall have the care and custody of the psrson
of the ward, and manapgement of all his estate . . ..

See, 338-16, Powers and duties, guardian of
spendthrift; . . .. Every guardian, &6 éppointed for a
spendthrift, shall bave the care and custody of the
person of the ward, and the @management of all his
egtate, . . ..

Sec. 338-8, Guardian ad litem; next friend;
appoiptment. Nothing contained in this chapter shall
impair or affect the power of any court or judge to
appoint a guardian to defend the interests of any minor
impleadsd in such court or before such judge, or inter-
ested in any suit or matter thers pending, or their
power to appoint or allow any person as next friend for a
minor, to commence, prosecute or defend any suit in his

behalf; . . ..

Sec. 338-3. Powers and duties /of guardigns of
» Bvery guardian . . . shsll continue in office

until the minor arrives at the age of twenby

. YGE.IE’ - L] -
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Sec. 196, continued. RIH, continued.
Sec. 338-9, Gusrdians of ersons C
thriftg: definitio The words “1nsane person" are intengg

to include every idlot non-compos, lunatic and distracteq
person, and the word “spendthrlft" is intended to ineluds
- PR e every one who is lisble to be put under guardianship on
account of excessive drinking, gaming, idleness or debauchg
o - he These words shall be 3o construed in all the provisions
R relating to guardians and wards, contalned in this or any
other statute.

COMMENT : o i - : o
MPC, sec. 156, differs from its Hawaii counterpart only in that testamentery guardians or guardians appointed by will are not

recognized by the Code and all guardians are appointed by the court.
The use of the word "tuition"_ihfdé§a?15igg the duties of guardians of the person of minors in RIH 1955, sec. 3383, in
contrast with the word “care" regarding guardiaﬁs of the persons of the insane and spendthrifts in secs. 338-11 and 338-16,
RIH 1955, is to emphasize the extra duty of education attéched to guardians of minors. The words "care and custody” in MG, sec. 196,
embraces education of mimors for MPC, 5éc;~21§; describes one. of the duties of the guardians of the person of minors to be "to see

that he is properly trained and educated end that he has the opportunity to learn a trade, occupation or profession.®
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See. 197. BRelation of Part IV 4 to Part IV B. The
provisions of Part IV A hereof shall extend to the persons
specifically provided for under the terms of Part IV B,

mown as the Uniform Veterans' Guardianship act. The
provigions of Part IV A4 shall be cumulative to the provi-
gions of Part IV B; but any conflict arising between

Part IV B and other sections of Part IV shall be resolved

by giving effect to the law as stated in Part IV B, in cases
1o which the latter applies.

: Sec. 198. Application of other parts of-Code.” The
povisions of Part I hereof, unless therein restricted to
decedents! estates, apply to puardianships. Uhere sec-
tions in Part IIT are specifically incorporated by refer-
ence by any section of Part IV they shall be applied as

if "decedent® read “ward," "personal representative" read
'gardian® and the like, as the case may be, as far as
applicable to guardlanehlps and not inconsistent with the
rovisions of Part IV. In other cases, where no rule is
tet forth for guardianshlps in Part IV, the rule regarding
flecedents ' estates in this Code shall likewise apply to
fuardianships when applicable thereto and not inconsistent
th the provisions of Part IV, unless a contrary rule of
urt. is promulgated or declared as prov1ded by section 10

"Statutes regarding guardianships abound with specific references adopting the procedure in decedents' estates.

"Of course, when the guardian administers the estate of his deceased ward under sec. 235 hereof, any of the provisions
of Part III might be applied to the administration proceedings contemplated by that section, provided that such provisions
of Part III are not inconsistent with the provisions of sec. 235. This application would not be extensive, however, due
to the relative simplicity of most estates which would be administered under sec. 235.%
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See. 199. Jurisdic rdi j
gholished. The juris&iction of the / _/ court over
all matters or guardianship, other than guardianships ad
litem, shall be exclusive, subject to the right of appeal.
411 forms of guardianship not expressly provided for in
this Code, other then guardianships ad litem, are
abolished.

REVISED LaW3 OF HAWAIT

Sec. 215-18. Circuit judge .The
3udges of the several circuit courts shall haVe Fover at.
berg within their respective jurisdictions, but
subject to appeal to the circuit and gupreme courts

accdrding to law, as follows:.

&) « « . to appoint . . . guardisns, and to . B
compal . . . guardiansg to perform their respective trustg =
and to account in all respects for the discharge of their
official duties; to remove any . . . guardian, . s oea

ﬁw.jﬁLL‘Cht't'u e ) 1m1dmtm.-
Circuit judges shall have jurisdiction to appoint
guardians for the persons and estates or either of them
of minors and others according to law. '

 HAWATT REPORTS

Hawaii's probate courts in the matter of the care and
supervision of the estate of minors possess, except as
modified by statute, all tha powers which the court of
chencery in England originelly possessed under the common
law, 13 Haw., 257, 262. - .

COMEENT 2

MPC, sec. 199, when consgidered together with MPC, sec. 196, abolishies testamentary guardiasnships. A4s indicated in the

discussion in connection with MFC, sec, 196, Hawaii's statutes do provide for testementary guardians.



MODEL PROBATE CQDE REVISED IAWS OF HAWATI

. Sec. 200. Who way be under puardisnghin. A4 guardian Sec. 338-1. Circuit judges have jurisdiction, Circull
the estate may be appointed for any incompetent. 4 judges shall have jurisdiction to Eﬁﬁaint guerdians for the
rdian of the person may be appointed for any incompetent persons and estates or either of them of minors and others
ept a married minor whe is incompetent solely by reason . according to law.

his mimority. .
. Sec. 338-2., HNominstion of di /To /3
gppointment.
Sec. 338-10. . . . aprointment of puardiap of insane
. person. : s

See. 338-13. Gugrdian of spendthrift, . . -»

Sec. 338-35. By marrisge of female ward; « - --
narriage of any female who is under guardianship as &
miror, shall operate as a legal discharge to her guardian
so fer as the guardianship of the person of the minor 1s
concerned . ., .. '

The

NT:

In Hawaii only the guardianship of the person of femnle minors is terminated by marriage whereas under the Code the guardianship

the person of male minors would also be terminated by marriage. The Code Committee states thereto at p. 192:

"The reason why the married minor, who is otherwise competent, is mot subject to guardianship of the person is that the
control of such a guardian might interfere with the relationship of the married pair and might disrupt the marriage. If a
person is legally qualified to marry, it should not be necessary to entrust the custody of his person to a guardi&n.“

Sec, 338-35, RIH 1955, as originally enacted in 1859 provided that guardianships of the estate and psrson of female minors -
' ntrol of their

rol of

rminated upon marriage because at common law upon marriage the estate and person of female minors fell under the co
sbands. However in 1888, sec. 325-1, RIH 1955, titled "Separate property" was enacted whereby married women retained cont
jir'ﬂeparate property. -Accordingly in 1929 the legislature amended sec. 338-35 so that guardianships of the estate of female
ors did not terminate upon marriage, the House Gommittee on Judiciary explaining on p. 788 of the 1929 Houge Journal: "The
éﬁgnt law has given rise to some_confusion which this Bill clears up." :

Since the reasons for remving the guardianship of the person of female minors upon marriage also logically applies tQ

® minora, MPC, sec. 200, should be adopted in Hawaii. ~245-



MODEL PROBATE COIE

Sec. 201. Venuse. . o

() Proper county. The venue forathe'nbnointment of a
‘guerdlan ghall be: ‘ ‘

-+ (1) 1In the county in this state where the incompe-
tent resides;
(2) If the incompetent does not reside in this state,
. then in any county wherein there is any property
of the incompetent.

(b) Proceedings in more than one county.  If proceedings
are commenced in more than one county, they shall be. stayed
except in the county where first commenced until final determi-
nation of venue in the county where first commenced. If the
proper venue is finally determined to be in another county,
the court shall transmit the originel file to the proper
county. The proceeding shall be deemed commenced by the’
filing of a petition; and the proceeding first legally commenced
to appoint a guardian of the estate, or of the person and the
estate, shall extend to gll of the property 'of the incompetent
in this state.

(c) Transfer of proceeding. If it appecrs to the court
- at any time before the termination of the guardianship that the
proceeding was commenced in the wrong county, or that the resi-
dence of the ward has been changed to another county, or in case
of guardianship of the estate that it would be for the best
interest of the ward and his estate, the court, in its discrs-
tion, may order the proceeding with all papers, files and a
* cgrtifigd copy of all orders therein transferred to another

_? court which other court shall thereupon proeeed to
complete the proceeding ag if originally oommenced therein

REVISED LAWS -OF HAWAIT

Sec. 215-21. Limitatjops. - The-power and juriedi'
tion of circuit courts and circuit Jjudges in chamhers-
relating to causes of a civil nature as defined in eectig
215-17 and 215-18, shall be limited as followe.

(e) Proceedinge for the appointment of guardians ang
for all matters concerning the relation of guardian and
ward, shall be brought in the circuit in which the person
or a majority of such persons are domieiled, in whose
behalf such proceedings are begun; provided, that if such
person is domiciled without the Territory, or a majority -
of such persons are so domiciled, the proceedings may be
brought in any circuit in which there is estate of such
Person OT PErsons; . . ..

COMMENT =

In Hawaii venue, or the geographlcal division in which legal proceedings are had, for the appointment of a guardian is in the
circult where the alleged incompetent is domiciled. The Gode provides that venue is in the county {or circuit) of the incompetént 's
residence, and the Gode Comm;ttee rationalizes at pp. 193-4: "In most instances it will promote the best intereets of the ward if

the proceeding takes place in the county of the state where he actually lives. "
~continued-  -246-

Bt



Sec., 201, COMMENT, continued. i

Under both the Hawaiian statutes and the MFG, the venue for the probate of a will and the administration of decedent's estates

is in the county or clrcuit vherein the decedent was domiciled. Probate administration involves more -or less immediate distribu-

tion, but guardianship often involves contimwus administration over a considerable period of time. In the latter instancs,

gctivity would generally be centered in the place of the ward's residence.
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MOIEL PROBATE COIE

Sec. 202, Qualifications of puardian. A parent
shall not be denied appointment as guardian of the person
of a minor ward by reason_of such parent being under the
age of twenty-one. The [State Welfare Departmenﬁ?
other public department, bureau or agency of this state
or any political subdivision thereof, or any charitable
organlzation of this state, which may be charged with the
supervision, control or custody of the incompetent, may
be appointed guardian of the person or of the estate or
both. With these exceptions no one is qualified to
serve as puardian of the psrson or of the estate who does
not have the qualifications of a persomal representative
under section 96{(b) hereof. No one shall be appointed
guardian of the person unless he is qualified to have the
care and custody, and in case of a minor ward to provide
for the training and education of the ward, and, except
as provided in this section, unless he is a natural
person.

or any - -

-organized under the laws of the Territory.

REVISED LAWS OF HAWAII

. 317-9. Regidence gualifications, . .,._guardiﬁna
“ . every guardian appointed by any court of the Terri- .
tory, including any . ,.. co-guardian, in order-to be
qualified for such fiduciary office, shall be either an
individual residing in the Territory or a trust company

- The provisions hereof shall not apply to any . . .-
guardian who has been duly appointed, whether by court or
otherwise, or who may be acting under a will admitted to
probate, prior to May 12, 1943, or who may be appointed by
court or who may be acting under a will admitted to probate
subsequent to that date pursuant to the express provisions
of the will of a decedent who has died prior to that date,

In case, subsequent to that date, any . . . guardian
to whom the provisions hereof are applicable becomes dis-
qualified under the provisions hersof, by reason of
giving up residence within the Territory or otherwise;
then his office as such fiduciary shall become vacant, and
in such cage, unless the order or instrument under which
he has been acting otherwise makes lawful provision
applicable in the case of a vacancy in such office, or
unless any circuit judge sitting at chambers and having
jurisdiction over the estate or ward expressly authorize
any such . . . guardian to continue to hold such office
under such conditions as the judge may see fit to impose,
such vacancy may be filled by any circuit judge sitting at
chambers and having jurisdiction over the estate or ward.

Sec. 81-45. Guardianship for mentally ill patient.
Whenever it appears that any person required by court
order to be hospitalized at the hospital has property or
interest in property of any description situate in the
Territory, and no guardian has been previously appointed,
the medical director may make application to the circuit
court of the first judicial circuit for the appointment
of a suitable person as special guardian of the estate of
such person until he is discharged from the hogpital or a
guardian is appointed under chapter 338. Such gpeciel

-continued-




_Bc- 202, continued. A : ‘ ) Sac. 81—4.5, RLH, continued.

RN L guardian may be the business manager or any other
S suitable employee of the hospital, approved by the
medical director. . . ..

Sse. 338-5. Small estates; elerk.of court to act
when. Whenever so requested by a parent, relative or
next friend of o minor or- insane person whose estate js
of a value of less than $1,500, the court may appoint the
clerlt of the court of that circuit as guardian of such
minor or insane person, who shall serve in such capacity,
with the full powers of and under like obligations as
other puardians appointed under this chapter, . .
provided, further, that the right of such clerk to act
as such guardian shall not be affected by reason of any
increase of the estate to an amount in excess of 41,500
as the result of any accumulations of income accruing
from the original principal of the estate or by the
inerease in valuc of the principal; provided, further,
that if the estate reeches in value the sum of $3,000
a guardian shall then be appointed under the preceding
gections of this chapter.

Hawaii does not have provisions similar to the second s tence in MPC, sec. 202, above. Under MPG, =ecs. 96(b) and 2@,

fficials and directors of agencies or ingtitutions may qualif'y as guardians. The Code Committee states thereto at p. 194:
This matter and the question of what apencics and institutions zre permitted to aet es guardian may be largely matters of
acal policy and it may be necessary to alter the wording of the second sentence accordingly.”

On the A4FiniticHs of "s supervision;” cont 01 or cuutody" and "care and custody," the Committes states at p. 195:

s+ +» 'Care and custody' indicate the full powers and duties of a guardien of the person. . . . In addition,
othels, includlng_partlcularly a parent of a minor, may be 'care and custody' of an incompetent althouga not appointed
guardian. In particular cases, the State Welfare Department, or other agency or organization may, under the law, have
more limited 'supervision, control or custody' of an incompstent. Of course one who has 'care and custody' of an
incompetent would always have 'supervision, control or custody,' but the reverse would not necegsarily be true."

-240- - -



MODEL PROBATE COLDE

Sec. 203. Preference in granting letfers.’ The
parents of an unmarried minor, or gither of them, if
qualified, shall be preferred over all otlers for appoint-
ment as guardian of the person. -Subject to this rule, the
court shall appoint as guardian of an incompetent the one
most suitable who 1s willing to serve, having due regard to:
{(a) any request for thé.appointment ¢ontained in a will or
other written instriment executed by the.parent for the =~
appointment as guardian of his minor child; (b) amy request
mede by a minor of the age of fourteen years or over for
the appointment a8 his guardian; (c) any request for the
appointment made by the spouse of an incompetent; (d) the
relationship by blood or marriage to the person for whom
guardianehip .is' sought.’ ' _

=250

- guardian or guardians of the person or property of eny of

BEV]BED LM‘B OF HAMII '."_‘-. B :.:.,J.I'::

Sec. 338-2. N tjon of : intmegt. 1p
the mwinor is under the age of sixteen years, the judge may
nominate and appoint his guardien, end if he is of the age
of sixteen years or over, he may nominste his own guardian
who, if approved by the judge, shall be appointed accord.
ingly. If the guardien nominated by the minor is not
approved by the judge, or if the minor resides without the
Territory, or if after being cited by the judge he neglect
to nominate a suitable person, the judge may nominate ang
appoint the guardian, in the same marmer as if the minor

were under the age of sixteen years. /Jam. L. 1959, c. 80,
s. 1

Sec. 338-3. Powe d_dutieg. Every guardian B
appointed as aforesaid Zfor minor§7 shall have the custody
and tuition of the minor, and the care end management of -
his estate, . . . provided that the natural guardian of tha
minor, if competent, shall be entitled to the custody cf
the person of the minor, and to the care of his education,

Sec. 338-6. : : :
Either parent, with the written consen
without such consent if the other is dead or incapsble of-
congent or has abendoned the child, may by will appoimt a

his or her children for the period of the child's minority™
or for any less period, end every testamentary guardisn
shall have the same powers and duties as those of a -
guardian appointed by the court. _ _ ‘
Sec. 338-10. Notice, hearine and sppointment of
guardian of insane person. . . . If after g full
hearing it appears to the judge that the person in:
question is insane, the judge shall appoint a guardian of
his person or estate or both, with the powers and duties
hereinafter specified . . .. - - - ..

~contined-




c. 203, continued. o RIH, continued.

See. 338-14. Notice, hearlng, appointment « . If
after a full hearing it appears to the judge that the
person complained of comes within the description contained
in section 338-13 /spendthrift/, he shall appeint a
guardian of his person and estate, with the powers and
duties herelnafter specified.

f HAWATT REPORTS
Where appointment of guardian is made by-will it
becomes absolute and circuit judges have no power to mske
~another and diffarent appointment, 31 Haw; 705, 709,

Welfara of child is the gulde in app01ntment of
guardian, 11 Haw‘ 679. :

OMMENT & '
ﬂIn Hawmii.- thekstatutes provide that a surviving parent may nominate a guardlan for hls minor chlld by wlll and that a minor

the age of 81xteen or over may nominate his own guardisn subject to the approval of the court In instances where the court
ppolnts the guardian, the statutes are silent and the court is guided by the "welfare of the incompetent."

1Hnder the PEC ell gusrdiens are appointed by the court and MPG, sec. 203, 'is not intended, except for parents of the person,
state a preference schedule. The Committee states at p. 196:

"Under the first sentence of see.—203 the court should appoint the parent as guardian of the person if he is qualified
and application is made for his appointment. . . . In 81l other cases, the weifare of the ward is the sole consideration.
This section does not require the appointment of the person named in the parent’s will nor does it establish any other order
of preference, The four factors named in (a) to (d) should be considered by the court, but they are not to be considered in
any particular order of priority, nor to the exclusion of other factors, such as the religious faith and race of the pro-
posed guardisn of the person and the incompetent. While, if the incompetent's estate is small the court probably will
endeavor to select one person to act as both guardian of the person and of the estate, some factors may be of greater
weight in the selection of a guardian of the person than in the selection of a guardian of the estate or vice versa. . . ."
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I-DDEL 'PROBATE CODE

Sec. 204. Petition for apvointment of cuardian. Aany
interested person may file & petition for the appointment of
himself or some other qualified person as guardian of an
incompetent. Such petition shall state:

(a) The name, age, residence, and post office address

of the incompetent;

(b) The nature of his incapacity in accordance with the
clagsification set forth in section 196(c) hereof;

(¢) The approximate value and description of his
property, including any compensation, pension,
insurance or allowance to which he may be entitled;

(d) Whether there is, in any state, a guardian for the
person or estate of the incompetent;

{e) The residence and post office address of. the person

-. whom petitioner asks to be appointed guardian;

(f) The names and addresses, so far as lmown or can
reasonably be ascertained, of the persons most
closely related by blood or marriage to the -
-incompetent;

(g) The name and address of the person or institution
having the care and custody of the incompetent;

() The names and addresses of wards for whom any

' natural person whose appointment is sought is

+ ‘already gusrdian;

(1) The reasons why the appointment of a guardian is
sought and the interest of the petitioner in the
appointment.

REVISED LAWS OF HAWATI

Sec. 338-2. Nomingtion of guardian; appoiptment. If
the minor is under the age of sixteen years, the judge
nominate and appoint his guardian, end if he is of ths age
of sixteen years or over, he may ngmimte his own guardiapn
. o v [am. L. 1959, c. 80, s. 1,/

Sec. 338-10. intment, of
pgrson. When the relations or friends of any insane persop
apply to any of the judges . . . to have a guardian

appointed for such person, . . ..

Sec., 338-13. Guardian o i tition
for. . . . his friends or relations may present a com-
plaint to any of the judges hereinbefore mentioned, setiing
forth the facts and circumstances of the case, and praying
to have a guardian appointed for him.

Sec. 338-18.. Gugrdians of ponresgi tgs intment,
When any minor or other person liable to be put under . ..
guardianship according to the provisions of this chapter,
resides without the Territory, and has any estate therein,
any friend of such person, or any one interested in his
estate, in expectancy or otherwise, may apply to a circuit
judge in any circuit in which there is property belonglng
to the minor or other person . . .. -
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MIDEL PROBATE GODE

ec, 205. Single guardignship for two or more

otentg. When application is mads for the appoint-

f a guardian for two or more incompetents who are

dren of a common parent, or are parent and child, or are
and and wife, it shall not be necessary that a separate
tion, bond or other paper be filed for each incompetent
the guardienship of all may be considered as one pro-

ding except that there shall be a separate final accounting
the guardianship terminates as to cne ward but not as to

REVISED I&4WS OF HAWAIT

See-'215-21." Ilimitations. The power and jurisdic-
tion of ecircuit courts and circuit judges in chambers
relating to causes of a civil nature ss defined in -
sections 215—17 and 215-18, shall be llmlted ag fbllous.

(e) E;gg_gﬂ;agg for the appointment of guardians and
for all matiers concerning the relation of guardian and

ward anathalzzgugll_ in the circult m which the_person

pronded thafc if such
person is domiciled without the Terrltory, or a majority

of such persons are so domiciled, the proceedings may be
brought in any eircuit in vhich there is estate of such
person or persons; (emphasis supplied)




MODEL PROBATE CODE

Sec. 206, Participation by /State Welfare .~ .
Department./ The ZState Welfare Departmenﬁ7 of this
state may petition the court for the appointment or
removal of any guardian of the person or of the estate,
and may appear as a party in any hearing involving a
guardianship. It may at any time investigate and report
to the court concerning the care and custody of a ward
and the fitness and condiuct of his guardian, and shall

meke such investigation and report whenever ordered to o

do so by the court.

COMMENT ¢

Hawaii's Social Services Dapartment does not have the powers described in MPC, sec. 206.
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MJDEL PROBATE CODE

Sec. 207. Notice of hearing on petition for

i in. Before appointing 2 guardian other than-a
temporary guardian, notice of hearing shall be served
upon the following unless they have signed the petition
for appointment of the guardian or have waived notice of
the hearing: '

(a) The incompetent, if over fourteen years of age;

(b) The parents if the incompetent is a minor, and
the gpouse of the incompetent, if any;

(¢) Any other person whd had been appointed guardian,
or the person having the care and custody of the
incompetent, if any;

(d) At least one of the closest adult relatives of
the incompetent by blood or marriage;

(e) 1If directed by the court,

(1) Any department, bureau or agency of the
United States or of this state or any
political subdivision thereof, which makes
or awards compensation, pension, insurance
or other allowance for the beneflt of the
ward's estate;

(2) Any department, bureau or agenéy of this
state or any political subdivision thereof or
any charitable organization of this state,
wvhich may be charged with the supervision,
control or custody of the incompetent;

(3) 4ny interested person.

the incompetent is over fourteen years of age, there
shall be personal service upon him if personal service can
8 had, Service on others may be had in accordance with
Boction 14 hersof. The court for good cause shown may
reduce the number of days of notice, but in every case at
oast three days' notice shall be given. It shall not be
cegpary that the person for whom guardianship is sought

be represented by a guardian ad litem in the
Toceedings.

=continued-

REVISED LAWS OF HAWAIT

Sec. 338-10. Notice, hearing snd appointment of
guardian of - ingene pergon. .. . the judge shall cause
notice to be given to the supposed insane person of the
time and place appointed for hearing the case, not less
than fourteen days before the time so appointed. The
judge shall also cause notice to be given to the husband,
wife, parent, or any child or children of the supposed
ingane person, if any there be residing within the juris-
diction of the court. 1In case it appears by return of the
SWRIONS OT by affidavit to the satisfaction of the judge
that no such person can be found, the judge may appoint a
guardian ad litem to” protedt the interest of the supposed
insane person and cause such notice to be given to guch
guardian ad litem. . . .

It is provided, however, that in any case involving
a person who is in a comatose state, the notice above
provided to such person need not be given 1if the attending
?hysician endorses the appljication for guardianship.

am. L. 1957, c. 290, s. 1. .

Sec. 338-14. DMNotice ari i
puardian for spendthrift/. The judge shall cause notice
to be given to such supposed spendthrif't, of the time
and place appointed for hearing the case, not less than
fourteen days before the time so appointed. . . .

Sec. 338-18. lia prointy
When any minor or other person liable to be put under
guardianship according to the provisions of this chapter,
resides without the Territory, and has any estate therein,
« « . after notice to 211 persons interested, to be given
in such mamner as the judge shall order or as shall be
required by law or rule of court, . . ..
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Seec. 207, continued.

COMMENT e e e T et s ' N
Hawaii's statutes do not speclflcally prov1de for notice in proceedings to appoint guardlsns for mlnors, however, to the

extent that sec. 338—2 RLH 1955, glves minors age slxteen or over the right to nominste their vy guardians, notice to such

minors follows.

F

As to motice to natural gunrdlans of minors, thers is no’ Hawsilan case law in p01nt Howevef, it hss”geuerslly been helﬁf"l |
in other states that guardlanshlp proceedlngs, ousting parents of the custody of their minor children without notice and an Q

opportunity to be heard do not. preclude sucb parents from asserting their right to the custody of their children. See

25 Anericgn Jurigorudence, p. 30. TR e i . o A

The Code Gommlttee elaborstes at p. 199 upon MPG, gec. 207'3 notlce requirements as follows o~

. Under thls seotlon the court msy requlre notice to the State Welfare Depariment. . . . Service on the
parent or the spouse, and in many cases on the person having care and custody of the incompetent, would obviate _
compliance with service 1n accordance with (d) above. Of course, under (e)(3) the court could always order serv1ce
on any particulsr person,™ .

Pl

t . - - Ca
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MODEL PROBATE CODE

Sec. 208, ceive gotic
rings. Whenever notice of a hearing in a guardianship
ceeding is required, notice of hearing shall be served
mon the following who do not appear or waive notice of
e hearing:

(a) The guardian of the person;

(b) The guardian of the estate;

(c) If directed by the court,

(1) 4ny department, bureau or agency of the
United States or of this state or any
political subdivision thereof, which
nekes or awards compensation, pension,
insurance or other allowance for the
benefit of the ward's estate;

(2) Any department, bureau or agency of this
state or any political subdivision therasof
or any charitable organization of this
state, which may be charged with the
supesrvision, control or custody of the
incompetents

(3) Any interested person.

REVISED IAWS OF HAWATT

 Sec. 338-34. Regiemation, removal and death.
Where any guardian . .., becomes | inggne or otherwise
incapable of discharging his trust y«Qr.unsuitable
therefor, or where it appears to any ‘of such Judgee
thet it would be for the best 1nterests .of the minor
to remove the guardian of its person, any of the judges,
after notice to such guardian and to-all others inter-
gsted, may remove him, . . .. (emphaele supplied)

- Sec. 338-12. Mmﬂ_oj_mm‘wgﬂg
contracts of wards to cpnvey real propeirty. . . . The
conveyance may be authorized or. directed only after a
hearing of which such notice shall have been given as
the judge shall prescribe and which may be Ly adver-

tisement in a newspaper by poetlng, by mailing or
otherwise. . . .

Sec. 338—46 Notjce. No 11cenee de sell real
eetatg? shall be granted until notice by public
advertisement or otherwise, as the judge shall order,
shall have been given to the next of kin of the ward,
and to all persons interested in the estate, to appear
and show cause why the same should npt be granted

From MPC, p. 199:

"Sections 207 and 233 provide specially for service of notice of hearing on petition for guardi&nehlp and notice of
hearing upon accounts. Otherwise sec. 14 applies as to manner of service."



MODEL PROBATE CODE

sec. 209, BReguegt for ggecigg notice of hearingg. At
any time after the issuance of letters of guardianship,

(a) Any department, bureau or agency of the United
States or of this state or any political sub-
division thereof, which makes or awards compen-
sation, pension, insurance or other allowance
for the benefit of the ward's estate, or

(b) Any department, bureau or agency of this state or
-any political subdivision thereof or any chari-.
table organization of this state, which may be
charged with the supervision, control or custody
of the incompetent, or

(c) Any interested person

may, in person or by attorney, serve upon the guardian or
uponl his sttorney, and file with the clerk of the court
where the proceedings are pending, with a written admission
or proof of service, a written request stating that he -
degires written notice of all hearings on petitions for the
gettlement of mccounts, for the sale, mortgage, lease or
exchange of any property of the estate, for allowances of
any nature payable from the ward's egtate, for the invest-
ment of funds of the estate, or for the removal, suspension,
or digcharge of the puardian or finsl termination of the
guardianship. The applicant for such notice must include
in his written request his post office address or that of -
his attorney. Unless the court otherwise directs, upon
filing the request, the person shall be entitled to notice
of all1 such hearings or of such of them as he designates

in his request. .
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MODEL PROBATE CODB

Sec, 210. of reguired for ; jntment of rdian,
Before appointing & guardian the court must be satisfied:

() That the person for whom a guardian is prayed is
either a minor or otherwise incompetent;

(b) That & guardianship is desirable to protect the
interegts of the incompetent;

(¢} That the person to be appointed guardian is
qualified and is the person most suitable to act
as such under this Code. '

REVISED LAWS OF HAWAIT
/

Sec. 338-10. MNotice, hearipe and appointment of
guardian of insane person. . . If after a full hearing

it appears to the judge that the person in question is
insane, the judge shall appoint a guardian of his person
or estate or both, . . ..

Sec. 338-14. DNotice, hearing, appointment. . . . If
after a full hearing it appears to the judge that the person
complained of comes within the desecription contained in
section 338-13 (sce below), he shall appoint a guardian of
hig person and estate, . . ..

Sec. 338-13. Guardien of spendthrift, petition for.
When any person by excessive drinking, peming, idlieness cor
debauchery of any kind, =0 gpends,wastes or lessens his
estate, as to expose himgelf or his family to want or
guffering, . . ..
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MODEL PROBATE GODE REVISED LAWS OF HAWAIT

Sec. 211 Determinatlon of 1ncomnetencv._;ﬂg_.. b SéE:HESB;ID]"thice;‘hearing égdﬁgggégggment of -
guardian,of the person or of the estate, or of both, of : guardian of insane person. . . . If after a full hearlng_
any person other than a minor, can be appointed until it appears to the judge that the person in question ig: -}
such person has been adjudicated to be incompetent upon insane, the judge shall appoint a guardian of hls person
sufficient competent evidence in a proceeding instituted or estate or both, . . .. )

for that purpose ‘as provided by law. - e

Sec.ABES—IA?

.« . If after a full hearing
it appears to the judge that the person complained of
comes within the description contained in section 338-13
/see beloy/, he shall appoint a guardian of his person
and estate, . . ..

Sec. 338-13., Guardien of gpendthrift, petition for.
When any person by excessive drinking, gaming, idleness or
debauchery of any kind, so spends, wastes or lessens his
estate, as to expose hlmself or his famlly to want or
suffering, .« e e

COMMENT :
Under both the MPC and the RLH there are sep&rate provisions for adjudication of incompetency and for commitment to institu-

tions. The Code Committee states theresto at p 201.

", . . a person may well be committed to an instltutlon because of minor mental ‘derangements, and yet it may not be
desirable either to pub him under guardianship or to adjudicate him to be insane. Likewise, statutes should provide
gpecifically for his release from such an institution; but those provisions should be distinct from general guardianship
provisions, although they may be included in the same probate cods.™

In 28 Haw. 469 at p. 471 the Hawaii Supreme Court stated that it is not necessary to the asppointment of a guardian of an
alleged insane person that proceedings be had under the provisions committing such person to an institution. The court observed
that the provisions of the commitment chapter applied to the restraint and detention of alleged insane persons whose liberty
might be unsafe or dangerous to the commnity, that its provisions have nmo application to proceedings for the appointment

of guardians for insane persons; .
~260-
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Sec. 212. Order appointing guardian. If on the.
hearing the court is satisfied that the requirements for

the appointment of a guardian as set forth in this Code
gre proved, the court shall appoint one or two guardians

of the person or of the estate or both; but not more than

one puardian of the person shall be appointed uniess they
be husband end wife. The order shall specify the amount
of the bond to be given.

REVISED LAWS OF HAWAII -

Sec. 338-2., Nomination of guardian /for a minor?;
appointment. If the minor is under the age of sixteen

years, the judge may nominate and appoint his guardian,
and if he is above the age of sixteen years, he may
nominate his own puardian, who, if approved of by t by the-

judge, shall be app01nted accordlngly. « « + {enphasis
supplied '
Sec. 338-3. Powers and duties. Every guardiaﬁ

appointed as aforesaid shall have the custody and tuition
of the minor, and the care and management of hisg estate,
. . . provided that the natursl guardian of the minor, if
competent, shall be entitled to the custeody of the person
of the minor, and to the care of his educatinn. )

Sec. 338-10. HNotice, hearing and appdlntment of :
guardian of insane person. . . . If after a full hearing
it appears to the judge that the person in question is
insane, the judge shall appoint a guardian of his person
or estate or both, . . ..

Sec. 338-14. Notice, hearing, aprointment /of
guardian for gpendthrift/. . . . If after a full
hearing it appears to the judge that the person complained
of comes within the description contained in section 338-13,
he gshall appoint a guardian of his person and estate, . . ..
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MODEL -FROBATE CODE

Sec. 213, - “of _If the guardian~ .
ship be of the person only, the: amount of ‘the bond
shall not exceed $1,000, or the courl mey dispense
with the bond altogethsr. At every accounting the
court shall inquire into the sufficiency of the bond
and of the sureties,.and if either or both are found
insufficient the guardian shall be ordered to file
a new bond. If by the terms ef a will the testator
expresses the wish that no bond be required of the
person whom he requests to.be appointed guardian, that
person may beé relieved of giving a guardian's bond
go far as:it applies to-property given by the will to
the incompetent subject to the conditions specified :
in section 107(a) hereof, Sections 106 to 118 inclu- -
sive hereof with respect to the bonds of personal
representatives Bhall be qpplicable to the bonds of
guardianev~ :

~262-

REVISED LiS OF HAWAII

Sec, 338-/. Bond from guardiens of ward's estate
Every such guardian /of' a minor/- shell give a bond with
surety or sureties, to the judge, in such sum as the judga
shall order, with conditions as follows:

(a) To make a true inventory of all the real estat37
and dll the goods, chattels, rights and credits of the :
ward, that come to nis possession or kmowledge, and to -
return the same into the nrobate court at such times
as the judge shell order; i

(b) To discose of and manage all such estate and
effects according to law, anc. for the best interests of
the ward, end faithfully to discharge his trust in rela-
tion thereto;

(c) To render an account, on oath, of the property
in his hands, including the proceeds of all real estate
gold by him, and of the managesent and disposition of
all the nroperty, within one year after his appointment,
and at such other times &s may be required by law or as
the coirt shall direct;

(d) At the expiration of his trust, to settle his
accounts vith the judge, or +ith the ward, or his legal
representatives, and to pay over and deliver all the
estate and effects remaining in his hands, or due from
him on such settlesient,, to the wersons who are lawfully
entitled thereto.

If the trust extends solely to the guardianship of
the person of the minor, the guardian shall not be requi-
red to give bond. o

If the guardianship is of the estaste of the minor, and -
_the estate consists solely of bonds or deposits of funds, or

pasabook or other indicia of deposit are placed for safe-
keeping in such a manner that none of the bonds or funds
may be released without specific order of the court.

Sec. 338-7. Bond, unless exempted. Every testamentary
guardian shall give a bond in like manner, and with like

-continued=-




—263-

RLH, continued.

condition, as is hereinbefore required of a guardian appoin-
ted by the judpe; nrovided that when the testator in the will
apnhointing the guardian has ordered or requested that no bond
shell be given, the bond shall not be required, unless from
a change in the situation or circumstances of the guardian,
or for other sufficient cause, the judge thinks proper to
require it,

See. 338-11. Powers and duties. . . . He [gvery guardian
for an insane person/ shzll give 2 bond to the judge eppointing
him, in like manner, and with the like condition, as is before
prescribed with reswect to the suvardian of a minor, excepting
that the provision relating to the educaticn of the ward sball
be omitted in the condition of the bond.

See. 338-16, Powers_and duties, guardian of spend-
thrift; bond. . . . He [every guardian for a sDendthrif§7
shall give bond to the judge anpointing him, in like manner
and =:ith the like condition, as 1s before directed with
respect to the guerdian of an insane person.

Sec. 338-20. Bond. Every such guardian / of a nonresident/
shall give bond to the judge anpointing him, in 1ike manner and
with the like conditions, as is above ~rovided with respect to
other guardiansj; excepting that the nrovisions respecting the
inventory, the dis csal of the estate and effects, and the account
to be rendered by the ruardians, shall be confined to such estate
and effects as cowe to hkis hands in the Territory, and that the
prorisions restecting tne custedy of the ward shall not be appli-
cable vnless the ward comes to reside within the Territory.

Sec. 338-32. HNew bond may be reguired and sureties discharged.
The judge may require a new bond to be given by any guardian, and
may discharge the existing sureties from future responsibility,
whenever the judge may deem it proper so to do.

=continued-



RLH, continued.

Sec. 338-/9. Bond. Every guardian licensed to sell real
property under this chapter shall, before the sale, give bond to
the judge granting the license, with sufficient surety or suretieg
with condition to sell the same in the manner prescribed by the
judge, &nd to account for and dispose of the proceeds of the asle
in the manner provided by law.

COMMENT: o
MPC, p. 202:

fThe bond is for the protection of the ward and his creditors, and also the ward's distributees if the guardian administers
his deceased ward's estate under sec. 235. Under the last sentence the amount of the bend is deterwined in the same manner as
the bond of a personal representative. . . . 4s to time limitations in actions upon the guardian's bond, see sec. 236 of this
Code with which.compare sec 119." .

MPG sé&éliiOé-ﬁowllB{End'fhe_cbﬁments thereto governing bﬁndsjof ﬁersonal representatives are pertinent to a-comparison
of the Hawﬁii and Wodel Probate Code provisions relating to bonds of guardians, This 1s bedause Hawaid's statutes on:giardianship bonds reflsct
common law regarding personal representatives' bonds excépt in the following narticular:

The last pq;ag;gph,of.sec;*??BTAQTELHMlQSB'ﬁTOVideS that wherejga;rdianship of the estate or minors are involved and where

the estate consiétsr"SOIEly_pf bonds or deposits of finds, or both", the bond might be waived.




MBEL FROBATE CODE

Sec, 214. When letters to be issued. When a duly
appointed guardian has given such bond as may be required
and the bond has been approved by the court, letters under
the seal of the court shall be issued to him,
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Sec., 215. Temporary guardian, If the court finds that qac. 339-8. _Guardien ad litem:; next friend:
the velfsre of an incompetent reguires the_immediate appoint- with or 39201ntment Nothing contained in this chapter shall
ment of & guerdian of his pers®n orof- his estzte, or of “both, it mam/ impair or affect the power of any court or judge to

without notice, srpoint a temporary guardian for the in- appoint a guardian to defend the interests of any minor
competent for a specified period not to exceed sixty days, impleaded in such court or before such judge, or interssted
and remove or discharge him or terminate the trust. The in eny suit or matter there pending, or their nower to
appointment mey be to perform duties respecting specific appoint or allow any person as next friend for a minor,
property or to perform particular acts, as steted in the to commence, prosecute or defend any suit in his behalf;

order of appointment, The temporary guardian shall make
such rerorts =2s the court shall direct, and shall account to
the sowmt ujoa termination of his authority. In other res-
pects the provisions of this Code concerning guardians shall
apply to temporary gusrdiang and an appeal may be taken from
the order of sprointment of a temporary guardian.

COMEENT 3
iPC, p. 203:

"Tt will he noted that under sec. 20(b) no appeal is allowed from the order appointing a special administrator, while an
appeal is specifiecally permitted by thé terms of sec, 215 from the order asppointing a temporary guardian, The reasona for pre-
venting en impioper person from acting as the temporary guardian of the person and estate asre nore cogent than in the decedent’'s
estate situsticn where the delay caused by appeals overrides the considerations as to whether the special administrator selscted
was €& proper one., In this regard seec. 20(b) does not apply to temporary gusrdienships under sec. 198 and by their terms secs.

- 20(e) snd 20(d) do not apply in any vay to guardianships, So far as may be, other provisions of seec. 20 apply to apnesls in all
guardianship metters under sec. 198, o

", « . A number of states have no provision for speeisl er—temporary guardians, Toubtless this is due to the fact that the

gusrdian ad litem often serves the purpose of @ temporary guardian. , . . 8ee sec. 105 of the lodel Probate Code as to special

administrators. Vhile there is doubtless less need for a temporasry guardian than for & specisl administrator, there sre some
occasions where thers should be a temporary guardian,®

However, guardians ad litem are appointed only to prosecute or defend for an infant in any sult to which he may be a party.

Havaii does not have a temporary guardian statute,
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Sec, 216. -When guardian may bs removed. When a
pinor- ward hes attained the age of fourteen years, the
gusrdian of his person may be remwoved on petition of the
ward to hove another person appointed guardian if it is
for the best interegts of the ward that such other persons
be appointed. A guardian may nlso be removed on the
game grounds and in ths same manner as i3 provided in
saction 98 hereof for the removal of a pergoral
representative.

Loab

Foon Ll

"' HAWATI REFORTS

An infant under pguardianship upon reaching the age of
gixteen yeara is not thereby empowered to have her
guardian removed and the one of her selection appointed,
31 Haw. 547. Hot removable except for cause specified by
gtatute, 39 Haw. 39.

REVISED TAHS OF HAWAIT

Sec., 338-34. Hesipnation, removal and death. Whera
any guerdian appointed either by a testator or by any of
the judges hereinbefors mentioned, becomes ingane or cther-
vige ineapable of discharging his trust, or unsuitable

.therefor, or whers it mppears to any of such judges thet it

would be for the best interests of the minor to remcve the
guardian of its person, any of the judges, after notice to
guch puardien and to all otherg interested, may remova him,
and every puardian may upon his request be allowed to
reaipgn his trust, when it appearas to the judge oroper to
allow the pame. . . .
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Sec, 217. Appointment of successor gusrdisn., When a

. Sec. 332-34, Resignation, removel and death. , .
guardian dies, is removed by order of the court, or resigns Upon every such resignation or removal, and also upon thg
and such reeignation is accepted by the court, the court may death of the guardian, the judge msy appoint another in hig
appoint another gusrdian in his place in the same manner and stead.

subject to the same requirements as are herein provided for .
an original appointment of a guardian,

CCMYENT: ..
MPC, p. 204:
nsec’ti@ﬁsé]_ﬁfﬁ and 217 correspond to secs. 98 and 99, Section 216 adds the sdditionsl provisions as to the minor
l«"flom"%m.‘-years, of age who wants a different gusrdian,”

-2@8;



MODEL PROBATE CODE

Sec. 218, Inveptory and gporaisemeny. When a guardian
of the estate has been appointed, an iaventory and appraisement
of the ward's est.te shall be made in the same manner and
gubject to the same requirzments as are provided ia szction
120 hereof for the inventory and appreisement of a decedent's

estate.

~269-

REVISED LskS OF HAWAIT

Sec. 338-4. Bond from guardiang of ward's egtate. Every
such rdian shall give a bond . . . with vonditions as follows:
%:ﬂ To make a true inventory of all the real estate and all
the goods, chattels, rights and credits of the ward, that come
to his possession or mowledge, and to return the same into
the prob te court at such times as the judege shall order; . . .

Sec. 338-29. Appraisement, disposition of persopslty. Upon.
the t king of any inventory required by this chapter, the estate
and effects comprised therein shall, if the judge deem it
necessary, be appraised by from cne to thrze suituble persons,
to be apoointed and swornm by the judge.
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Sec. 219. General dutieg of guardian.

(a) Guardian of the person. It is the duty of the guard-
ian of the person to care for and maintain the ward and, if be
is a minor, to see that he is properly triined and educated
and that he has the opportunity to leesrn a trode, occupation or
profession.  The guardian of the person muy be recuired to
report the condition of his ward to the court, at regular
intervals or otherwise as the court may direct.

(b) Guardian of the estete. It is the duty of the guard-
ian of the estete to protect and preserve it, to invest it
prudently, to apply it as provided in this Code, to account
for 1t faithfully, to perform all other duties required by
him - by low, and, at the termihation of the guardianship, to
deliver - the assets of the ward to the persons entitled thereto.
Except as otherwise provided in Part IV hereof, the law of
trusts shall apply as far as may be in determining the duties
of a guardian o the estote.

cec. 220, Powerg of guardisn of Lhe person; custody.
The guardian of the person shall be entitled to the custody of

the ward, but shall not have power to bind the ward or his
property. -

CUMMENT ¢

MPC, p. 205

REVIGED LAWS OF HAWAIT

Sec. 338-3. Powera and duties. Every guardian appointed 4
aforesaid shall have the custody and tuition of the mimor, . 3
and the care and management of his est:te, and shall continge in
office until the minor arrives at the age of twenty years, or
until the guardien is dischorged accoriing to law; provided that
the natural guardian of the minor, if compotent, shall be
entitled to the custody of the person of the minor, znd to
the care of his education.

Sec. 338-11. Powers apd duties. Every guardian so appointeq
for an insane person shall have the care and custody of the persoy
of the ward, and management of all his estete, until the guardiap
is legally discharged. . . .

Sec. 338-16. Povers and duties, suardian of gpgggghxiﬂg;hgﬁ
Every guardian, so appointed for a spendthrift, shall have the
care and custody of the person of the ward, and the management |
of all his estate, until the guardian is legally discharged. . . ,

Sec. 338-19. Powers and dutieg. Every guardian appointed
according to the provision seetion 338-18 (Guardians of nonresidentg
shall have the same powers and duties, with respect to any estate
of the ward, that is found within the Territory, and also
with respect to the person of the ward, if he comes to reside
therein, as are prescribed with respect to any other guardian
appointed under this chapter.

". . . 45 to the last sentence of subsection (b), see Introductory Comment to Part IV. Contrasting with the trustee, however,
the guardian does not have title to the ward's property. See sec. 221 and comment thereto.
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WOMMENT: continued:

"Under subsection (a), the guardian of the person must see that the child is maintained from the guardian's personal funds if
ecessary. If the guardian of the person is the parent, or stands in loco parentis, the ward's estate cannot be used for maintenance
sxcept as directed by the court under sec. 224 (b). If the guardian of the person is neither the parent, nor a person standing in
loco parentis the ward's property may be used for his maintenance under sec. 224(a); see also sec. 223.

"Of course, under subsection (a) and sec. 220 when a guardian of the person of a minor is appointed, other than the parent,

the parent's right of custody eeases. However, the guardian of the estate, as such, has no rights or duties relative to the
custedy of the ward. See sec. 221, :

~271~
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Sec. 221. Title and possession of estate. The guardisan
of the -estute shall take possession of all of the ward's real
and ' persanal property, and of rents, income, issues and proflts o
therefrom, whether accruing before or after his- appointment,
end of the proceeds arising from the sale, mortga.ge lease or
exchange thersof, OSubject to such possession, the title to
all such estate, and to the increment and proceeds thereof,
shall be in the ward and not in the guardian,

COMMENT s
MPC, pp. 205-6:

", . « The second sentence states the common-lsw rule as to title.
of this Code. As to actions, see sec. 228."

=272~

« » o« Ses Introductory Comment to Part IV.

Cf. secs. 84, 12
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Sec. 222. Continuation of buginess. In all cases uwhere

‘the court deems it advontapeous to continue the business of a
‘ward, such business may be continued bv the guardian of the

" estgte on order of the court and according to the rules specified
in section 131 hereof for the continuation of the business of

‘& decedent by a personal representative when no tesgtament .ry

- provisions are involved.

£
|
]

i
4
i
:
;

Obit1ifii T 2

25 American Jurisprudence, pp. 52-53

i

. « . Cases may sometimes occur where a ward inherits an interest in a business and it is necesscry temporarily to continue
the business in order that it may be sold as a going and successful enterprise; but even in such a case the guardian must apply
for and obtain an order of court suthorizing him to continue the business, and such an order will only be granted in case of
evident necessity end under the most careful limitations. Sometimes, the continuance of e business may also be authorized by

the terms of the will under which the ward received the property or by statute.
not acquire power to permit a guardian to carry on atrade or business in behalf of his ward from a statute providing that guardians
may manage their wards' estates under the direction of such court, and lease their lands and loan their money, and do all

other acts which the court may deem for the benefit of their wards.

—273_
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Sec. 224. Application of income and principel
for benefit of ward.

(a) Income and principal: order of court. So
:far as 18 necessary for the purpose except as pro-
‘yided in subsection (b) hereof, the income of the ward's
estate shall be first applied to his care, maintenance
and education. On order of the court, any surplus of the
{Income may be applied to the care, maintenance and
education of the dependents of the ward., If the in-~
come is not sufficient to care for, maintain and edu-
cate the ward and his dependents, the court may order
the expenditure of such portion of the principal as
it deems necessary from time to time for such purposes.
' (b) When narents able to care for ward. If the
ward is a minor, and his parents or those standing
In loco parentis are able to care for, maintain end
educate him, nejither the income nor the principal
Bhall be expended for any purpose except as ordered
by the court.

~continued-
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HEVISED LawS OF HawAIl

Sec. 338-25, Mana;e estate. support ward and family, etc.
The guardian shall . . . ap-ly the income and profits thereof,
so far as may be necegsary for the comfortable and suitable
maintenance and support of the ward and his family. If the
income and profits are insufficient for that purpose, the
guardian may sell the real estcte, unon obtaining a license
therefor as provided by law, and shall apnly the proceeds
of the sale, so far as may be necessary, for the maintenance
and supnort of the ward and nis family,

fec. 338-3. FLowers and_duties. . . . provided that the
natural guardian of the minor, if comnetent, shall be entitled
to the custody of the perscn of the mincr, and to the care
of his education.

Sec. 338-38. 3ale of real estate for ward's maintenence.
tihen the income of the estate of any person under guardian-
ship, whether as a minor, insane nerson cor spendthrift, is
insufficient to maintain the ward snd his family, his guar-
dian may sell his real esicte for that purpose, upon obtain-
ing a license therefor, and proceeding therein in the manner
hereafter in this chapter provided.

sec. 338-40. apolication of proceeds from sale for main-
tenance. If the estate is sold for the maintenance of the
ward and his family, as provided in sectlon 338-25, the guar-
dian shall apnly the proceeds of the sale to that purpose,
as far as necessury, and shall vut out the residue, if any,
on interest, or invest it in the best manner in his power,
until the capital is wanted for the maintenance of the ward
end his family, in which case the capitel may be used for
that purpose, as far as may be necessary, in like manner
ag if it had been personal estate of the ward.

HuzaI1 REPCRTS

Guardian may spend reasonable amount out of income for
the support of the ward, and with the approval of the court
may expend the capital, 17 Haw. 517. '



Sec. 224, continued.

'_-‘.::'.i:,\. e sheos s e SR B 7 . T o T B . ’ ‘: ) . _ R ,:_ﬂ "f_‘-;.
COMMENT =
MFG, p. 207:

1
", . . In cases coming under subsection (b} the compsnsation and nacaaaary expensea of the guardian will of course be ordered
by the court. See sec. 232 hareof,.®

-276- - - -



Sec.

MODEL PROBATE CODE

225. Investments. The guardian of the

estate shall invest the property of the ward in accord-
ance with the rules applicable to investments of trust
estates by trustees, except that:

(a)

(b)

(c)

No investment shall be made without prior
order of the court in any property other
than unconditional interest-bearing obli-
gations of this state or of the United
States and in obligations the interest and

" principal of which are unconditionally

guaranteed by the United States;

In all cases the guardian must report in
writing his purchase or sale of any trust
investment on the date thereof; . ’

If it is for the best interests of the ward
that his specific property be used by

the ward rather than sold and the proceeds
invested, the court may so order.

HEVISED LAWS OF HAWAII

Sec, 338-26. (Cuardisnship estates, leases, investuments,
etc., Any circuit judge sitting at chambers in probate and
having jurisdiction over a guardianship, on petition of the
guardian and after such notice to those interested as shall
be ordered by the judge, may, if it appears to be for the
benefit of the ward authorize and direct the guardian . . &
to invest moneys of the ward in the purchase of real or
personal property, or the constructing, improving or re-
pairing of buildings or other improvements on the land be-
longing to the ward or in such other manner as the judge
shall deem to be most for the benefit of the ward.

a & aa

" Sec, 340-6, Investments. Every guardian . . .
unless it is otherwise ordered by the court, which order
may be made on an ex parte hearing, shall invest the funds
of the guardianship . . . only in the investments author-
ized in the cases of trust companies acting as guardisns
or trustees under the provisions of section 179-14, and
with respect to all investments and the security for the
same every such guardian . . ., shall have and be subject
to the same rights, powers, privileges, duties, ohligations
and responsibilities as would apply to trust companies
acting as guardians or trustees as to similar investments
and the security for the same under section 179-14.
Nothing in this section shall be deemed to authorize any
gugrdian ., . . to issue participation certificates or
notes. Any investment made by any such guardian . . .
under order by the court made on an ex parte hearing or
otherwise may be held during the life of . . . guardianship
or lesser period unless . . . the terms of the order of

the ecourt or of any subseguent order of the court specifi-
eally provide otherwise.

~continued- -277-



COMMENT -

Sec. 225, continued. _ 7

MPC, P. 208: s
"Practically all states have permissiverorﬂjeétri;ﬁigé provisions regarding trust investments and, in a majority of states,
the lists go into considerable detail. . .. Dependent..on the judicial interpretation of the language of the statute, the
list may be exclusive, or the trustee may bc authorized: to invest in other securities if he uses ordineary skill and prudence.
Z%éwaii has such a statute in RIH 1955, sec. 179~14. which is permissive/. The above ssc, 225 of this Code would apply
the law of- trust investments in the particular state, whether common lew, statutory or both, to investments by guardians, =
sublect, however, to the three exceptions expressed in sec, 225. Sce Uaiform Voterans! Guardianship Act (sec, 250 of this
Cedz)s In accord with this general principle, some states have statutes in which the rule as to trustees applies equally to
guardians.. /This is so in Hawaii/ . . .." R : ST o

L L] L

T

v
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Sec. 226, Purchase of home. The court may authorize
he purchase of real property in which the guardian has no
terest, but such purchase can be made only for a home for

v, 1f he is not a minor, as a home for his dependent family.
§Mh purchase of real property shall not be made except upon

rder of the court after notice in accordance with section 14
rereof . ' ‘

SOLMENT:

he ward, or to protect the home of the ward or his iﬁtereétsj*t‘""

REVISED LAWS OF HAWAII

Sec. 338-26. Guardianship estates, leases, .
investments, etc. Any circuit judge sitting at chambers
in probate and having jurisdiction over a zuardianship,
o petition of the guardian and after such notice to
those interested as shall be ordered by the judge, may,
if it appears to be for the henefit of the ward azuthorize
and direct the guardian . . . to invest moneys of thse
vward in the purchase of real or perscnal property, or the
constructing, improving or repairing of buildings or
other improvements on the land belonging to the ward or

in such manner as the judge shali deem to be most for
the benefit of the werd,

From IFC, p. 208:

", . . Compare, also, the

~279-
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MODEL PROBATE CODE

Sec. 227. Claims; - -~ - - T

(a) Duty of gusrdian to psy. A guardian of the
estate 1s under a duty to pay from the estate all just
¢laims against the estate of his ward, whether they con-
stitute liabilities of the ward which arose prior to -
the guardianship or liabilities properly incurred by
the guardian for the benefit of the ward or his estate
and whether arising in contract or in tort or otherwise,
upon allowance of the claim by the court or upon
approval of the court in a settlement of the guardi-
an's accounts. The duty of the guardian to pay from
the estrte shall not preclude his personal 1iability
for his own contracts and acts made and performed on
behalf of the estate as it exists according to the
common law. If it appears that the estate is likely
to be exhausted before all existing claims are paid,
preference shall be given to prior claims for the
care, maintenance and education of the ward and of his
dependents and existing claims for expenses of admin-
istration over other claims,

(b} Claims may be presented. Any person having
a claim against the estate of a ward, or against the
guardian of his estate as such, may file it with the
court for determination at any time before it iz bar-
red by the statute of limitations, and, upon proof
thereof, procure an order for its allowance and pay-
ment from the estate. Any action against the guar-
dian of the estate as such shall be deemed a claim
duly filed. |

(c) When decedents' estate law applicahle.
The provisions of sections 137, 144 and 146 hereof
as to claims against decedents' estates shall be appli-
cable to claims.agginst estates.under guardianship,
but other provisions regarding cleims sgainst decedents'
estates shall not epply to estates under guardianship.

REVISED LAWS OF HAWAII

Sec, 338-24. Guardian to pay and collect debts, appear
in suits, etc. Every guardian appointed under the provisiong
““of this chepter, whether for a minor or any other person,
shall pay all just debts due from the werd, out of his
personal estate, if sufficient, and if not, out of his
real estate, upon obtaining & license for the sale there-
of, as hereinafter provided.

!

—continued- -280-
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Sea. 227, continued.

COMMENT

MPC, pp. 209-10:

"Under this section a guardian may pay a claim without allowance but he does so at his peril. If he has doubt as to
whether the court will allow the claim he should withold payment until the creditor procures allowance of the claim or until
the guardian's next accounting. See seec. 233(a) hereof., The allowance of a claim is binding upon all persons except that,
as between guardian and ward, the latter is permitted to question these as vell as other items of the account at any time
within two years after the guardian's discharge. See sec, 233(b).

n In general, creditors of the estate under guardianship stand in the same position as creditors of a living
person who is not under guardianship. However, . . . they cannot reach the estate by levy, attachment or garnishment and
they should sue the guardian as such. See sec, 228 hereof. In accord with the law in some states /not Hawaii/, in case of
Insolvency of a ward of unsound mind the law recognizes a preference for claims even for future maintenance and support of

the wgrd and his family, as agginst other general creditors. ., . . No precedent is found for imposing liability upon the
guardla? in bankruptcy proceedings on account of following such direction as is laid down in the last sentence of subsec-
tion (a)."

. & s
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MIDEL. PROBATE CODE

Soe, 228. Actions.

(a) Guerdisn to sué and be sued. When there is
n guardian of the estate, =11 actions batween the ward
or the guardian and third persons in which it is
sought to charge or bensfit thz egtate of the ward
chall te prosezuted by or against the grardian of the
estate as such. He shsll represent the interests of .
the ward ‘in the action and all process shall bte
sarved on him,

(b) Joinder, smendment end substitution.
khen the guardian of the estate is under personal
liability for his oum .contracis and acts upde and .

rformed on Behalf ‘of the estate he ray be sued -

soth 28 guardian and in his personal capacity in
the same action. Misnomer or the bringihg of ‘the
action by or against the ward shall not ba ground
for dismicsal of the action and leave to smend or
substitute shall be freely granted. If an action
was commenced by or mgainst the incompstent bafore
the appointment of a guardisn of hic estate, such
guardian when appointed may be substituted as u
party for the incompetont. If the eppointment of
the guardian of the estate is terminated, his
Successor may be substituted; if the ward dies,
his personal representative may boe substituted;

if the ward becomes co etent, h
Substituted. Fpetent, fe may be

’ (¢) gQarnishment. attachment and exccution. When
there is a guardian of the estate, the p

rights of action of the ward shall not be subject
to garnishment or attachment, and exeecw

tion shall not
iscue to obtain satisfaction of any judgment
agaﬁnst the ward or the guardian of his estate asm
such,

REVISED LAWS OF HAWAII N
Sec. 338-24., Guardien to pay and collect debts, appear =
in:ppiis, etc. . . « He shall also settle the accounts of
the ward, and demand, sue for, and recsiwe all debis dus
to him . . . He shall appear for aud represent his ward in
all legal suits and procecedings, -tnless enother person is
appointed for that purpcse, es guardian or noxt firiend.

~continued- =282




%c. 228, continued.

MMENT:
MPC, pp. 211-2:

Subsection {a) applies regardless of whether the action arises out of transactions involving the ward directly or
transactions by the guardian. However, under sec, 227 a guardian may be sued personally as to the later, and a creditor may
sue the guardian in both capacities in a single action under subsection (b) above.

"If there is no gunrdian of the estate the usual rule is that ceticns for Llhe incompetent are brought in the infantfts
name by next friend and cations against hinm ars managsd by & guardien nl litem colected by the court in which the action iz
commenced, Ti oz p .. k3 are in no senoc guerdicns of the cstot: snd z2ve npob cutvitled to recaive the prozezds of the judgoant.
Their auvhority terainatcs when the judgment vecorwo fisci. . . . Tho Gzl deos not disturb the lceal practics in thic
regard.

"Ths authorities arz divided as to whetlher gurnishnout, sbiu-bzoint or eszcubion nuy be crnleyzd in an getion afainst on
eatate wader guardiznship. Most of the decisicis deony the ripght on the basis that the esiate is ir custodia legis.
Creditors! rights are adequately proteeted L, action on the grurdiratle Lad or probate
ment of clalgs. Sce secs. 213, 227(b). Cf. sec, 145. Vhen the guardian incws personal liability as the result of his
own trangactlons ?elatlve to the ward's estnte and judgment 1s obtained against him in his personal capacity, the creditor
may obtain execution from the personal assets of the guardian. GSee gec, 227 and comment.”

B ¢ .

court. order for gllowcnez and pay-
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MODEL PROBATE CODE

Sec. 229, Compromige.

(a) By guardian. Whenever it is proposed to compromise
or settle any claim by or against the ward or the guardian
as such, whether arising as a result of personal-injury of-
otherwise, and whether erising before or after appointment of
& guardian, the court on pstition of the guardian of the
estate, if satisfied that such compromise of settlement will be
for the best interests of the ward, may enter an order
authorizing the settlement or compromise to be made. )

(b) rent. Whenever a minor has‘'a disputed claim,
whether arising as, a result of-personal injury or-othsrwise,
and no guardian of his estate has been appointed, his father,
or if his father is dead or the parents of the minor are living
separate or apart and his mother then has the care and custody
of the minor, then his mother shall have the right to compromise
or settle such claim, but before the compromise or settlement
is valid, it must be approved by the court upon the filing of -

a petition. If the court approves the compromise or settlement,
it may direct that the money be paid over in accordance with
the provisiong of section 237 hereof, or may require that a
guardian of the estate be appointed and that the money be
delivered to such guardian. -  ~ P

“or may, with the approval of any of the judges hereinbefore

REVISED TAWS OF HAWATT

Sec. 338-24. Guardian to pay and collect debts, appear
in suits, ete. . . He shall elso settle the accounts of 1 the
ward and demand, sue for, and receive sll debts due to him;

specified, compound for the same, and give a discharge to thg
debtor, upon recelving a fair and just dividend of his estate
and effects. . e s

T,

GOMMENT z
MPG, p. 213:

", . In this section 'court' refers to the court having probate jurisdiction regardless of whether or not litigation
on the claim is pending in another court. When litigation is pending in another court there are provisions in some stetes
that smell claims of a._minor for whose estate no guardian has been appointed may be compromised and paid over for the
minor's benefit by order of the court in which the litigation is pending. . . . Such provisions seem desirable but they
belong in the code of civil procedurs rather than in a probate code. See sec. 237 and comment."
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MODEL PROBATE C(DE

Sec, 230, Seles, mortgages, leases and exchanges.

(a) When permitted, The real or personal property
of the ward, or any part thereof, may be sold, mortgaged,
leased or exchanged by the gusrdian of the estate upon such
terms as the court may order for the purpose of paying the
vard's debts, providing for his csre, maintenance and edu-
sation and the care, meintenance and education of his de-
pendents, investirg the proceeds or in any other case where
it is for the besl interests of the ward,
: (b) Guardisr forbidden to purchases. No guardian shall
purchase property of the ward, unless scld at public szle
with the approvel of the court, and then only if the guardian
is a spouse, parert, child, brother or sister of the ward
itd is a cotenant with the ward in the property.

(¢) F¥hat decedents' estate law appliceble. 1In
other respects, the provisions of sections 154, 156 to
167 inclusive, 170 and 171 hereof, relative to decedents!
-2states apply to rales, mortgages, leases and exchanges
of property of the ward,

1
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R¥VISED IAWS OF HAVAIT

Sec. 338-26. CGuardianship estates, leases, invegt-
ments, etc. Any circuit judge sitting at chambers in pro-
bate and having jurisdiction over a guardisnship, on peti-
tion of the guardian and after such notice to those interest-
ed as shall be ordered by the judge, may, if it appears to
be for the benefit of the ward authorize and direct the
guardian to lease or extend the terms of the leases of the
real property for such periods as may be deemed advanta-
geouc to the ward; . . . Any lease or extension of lease
made urder any such authority or direction shall continus
in force for the period so suthorized notwithstanding the
guardisnship shall have terminated; provided, that in_the
case of the guardianship of a minor over the age of siz-
teen years, no lease to run beyond the age of majority of
such minor shall be made without his consent.

Sec. 338-29, Appraisement, disposition of personaity.
« « . Every guardian shall account for and dispose of
the personal estate of the ward as directed by the judge.

Sec. 338-38, Sale of resl estate for ward's maintenance,
When the income of the estate of any person under guardian-
ship, whether as a minor, insane person or spendthrift, is
ingufficient to maintain the ward and his family, his guardian
may sell his real estate for that purpose, upon obtaining
a license therefor, and proceeding therein in the manner
hereafter in this chapter provided.

Sec. 33¢-39, Sale of real estate for investment. Vhen
1% appears, upon the re-resentation of any guardian,
that it would be for the benefit of his ward that his
real estste, or any part thereof, should be gold, and the
proceeds thereof be put on interest, or invested in some
productive stock, his guardian may sell the same accord-
ingly, upon obtaining a license therefor, and procesding
therein as hereinafter provided.

Sec. 338-43, License to aell, pgranted by circuit judgse.
The license in either of the cases aforeseid may be granted
by any circuit judge of the circuit in which any of the estate

—nantd nred-.




Sec. 230, contimied. | o - - REVISED L4WS OF HAWATI

% . R ' | to be aold 1ies, or by the circuit judge having juriadic-}@“
; UL Ay K tion over the avpointment of such guardien, .

Sec. 338-44. Petition for license. In order to ob-- -
o tain a license, the guardian sinall present to the judge
Ly a petition, setting forth the condition of the estatse,
L and the facts end circumstances on which the petition is
founded, tending to show the necessity or expedlency of
5 _ : e a sale. If after full examination, on the oath of the
| ' D T - petitioner, or otherwise, it appears to the judge, either
: | T that it is necessary, or that it would be for the benefit:
. : - B S of the werd that the real vnroperty or any part of it . -
- R L S should be sold, the judge may grant a license therefon, i”*
s e _ : : specifying thareln whether the sale is to be made for -
P ' ‘ ' the maintenance of the ward and his family, or in Qrder-—J
L that the proceeds may be put out and invested as afore-- =-
R said, and whetier the sale shall be public or private.

Sec. 338-45. uhen vwrivate sale or exchange sutho-
) . o _ rized. Upon the issuing of a license for a private sale
. - eI e or exchnznge the judge may determine whether the guardian §
FEEREE T mE L e - shall be reguired to com-ly with the provisions of sec- |
S S S L aaeraanE ticn 338-49. any private sale or exchange made pursuant
e to the provisions of this section shall be as valid as
: ‘ if the ward had been competent to make and had made the
sale or exchange in person, notwithstanding any other
provision of this chapter. (am. L. 1957, C. 19, s. 2

| . s - L T : Sec. 338-46. Notice. No license /To sell7shall

l “ I - R S be granted until notice by public advertisement or

o s e otherwise, as the judge shall order, shall have been

o o e given to the next of kin of the ward, and to all persons

S _ interested in the estate, to appear and show cause why
A - the same should not be granted.

Sec. 338-47. License in force one year. No license to gel
L . granted in nursuance of this chapter shall be in force
| . - A 286 for more than one yesr after tue time of granting the same.
| . ‘,Az. A .-‘, - . - . . - - piby
. S \ . T o =gontinued-




Sec., 230, continued.
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REVISED LuswS OF HAVAIT

Sec. 338-48, (Costg on objection to license. If any
person appears and objects to the granting of mny license,

prayed for under the provisions of this chapter, and

if it apoears to the judge that either the petition, or
the objection thereto, is unreasonable, he may in his dis-
cretion awmard costs for the party preveiling in the case.

Sec. 338-50. dotice of sale. In the event of a
public sale, the guardian shall also give public notice
of the time and place of sele by causing notifications
thereof to be posted up-in the most public places on the
island where the property to be sold is, and if it is
on the island of QOahu he shall also cause a notice of the
sale to be published in such newspaper as the judge shall
order, at least fourteen days previous to the day of sale.
Upon his return he shall obtain from the judge an order
of confirmation of the sale before making conveyance thers-
of, '

Sec, 338-56. Sale, when valid. In ease of an action
relating to any property sold by a guardian, under the
provisions of this chapter, in which the ward, or any per=-
son claiming under him, contests the validity of the
sale, the same shall not ve avoided on account of any
irregulerity in the proceedings, provided, it appears:

(a) That the puardian was licensed to make the sale
by a judge of competent jurisdiction.

(b} That he gave a bond, which was approved by the
judge, in case any bond were required by the judge upon
granting the license.

(c} That he gave notice of the time and place of
sale, as provided herein, in cases where notice is re=-
quired.

(d) That the property was sold by public auction
in accordance with such notice, or at private sale in
accordance with the order of the judge having jurisdic-
tion of the matter, and is held by one who purchased it

in good faith.
-continued-
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REVISED LaS OF HA.AII

Seec, 338-58. 3ale, when valid as agsinst adverse
claimants., If the validity of any sale made by a guardian
under the provisions of this chapter is drawn in questiaon
by any person claiming adversely to the title of the ward,
or claiming under any title that is not derived from or throy:
the ward, the sale shall not be held void on account of any
irregularity in the proceedings; provided it appears that
the gusrdian was licensed to make the sale by a judge of
competent jurisdictién, and that he did accordingly executs
and acknowledge, in legal form, a deed for the conveyeance
of the oroperty.

COMUENT: .
‘MPG, p. 214:

v, . . cf. Beec. 155 of this Code.®
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- -Seec. 231. Sale of ward's property not an ademption. In o : L S
ase of the guardiant!s sale or other transfer of any real or oo -
ersonal property specifically devised by the ward, whe was- : :
ompetent at the. time when he made the will but was incompetent
t the time of the sale or transfer and never regalned compe-
sncy, 8o that the devised property is not contained In the
state at the time of the ward's death, the devisee may at his
ption take the value of the property at the time of the ward's
eath with the incidents of a general devise, or the proceeds
reof with the incidents of a specific devise.

OMMENT =
MPCG, p. 21l4:

m . . The Kentucky statute purports to give the value of any adeemed devise to the devisee if he is an heir of the testator.

he Model Probate Code does not deal with this more general proposition but proceeds upon the theory that the remedy for the usual

demption situation lies in greater liberality by the courte in holding that devises are general or demonstrative rather than

pecific. . . . When the testator becomes incompetent, however, it seems unfair that acts of his guardian should work an ademp-

ion when the incoupetent has no opportunity tc remedy the situetion by making a fresh will. The option given to the devises

n the above situation will prevent him from being totally disappointed in most cuses where there are assete payable to devisees.
he chooses to take the value of the property the devise will abate as a general devise; if he can trace the proceeds and

hooses to do so the devise will abate as a specific devise. As to abatement generally, see sec. 184."
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Sec. 232. Gompensatjon of guardian and sttorney. 4 guard- Sec. 338-30. Expenses and compensation. Every guardiag
ian shall be allowed such compensation for his services as be allowed the amount of all his reasonable expenses incurreg-
guardian, as the court shall deem just and reasonable. Addi- the execution of his trust, snd except as otherwise provided
tional compensation may be allowed for his necessary services shall also have such compensetion for his services as the juég

as attorney and for other necessary services not required of by whom his accounts are settled shall consider to be just ang
a puardian. He may also be allowed compensation for necessary reascnable.

expenses in the administration of his trust, including reasonable

attorney's fees if the employment of an attorney for the partic-

ular purpose is necessary. In all cases, compensation of the R

guardian and his expenses including attorney's fees shall be ‘ !
fixed by the court and may be allowed at any annual or final

accounting; but at any time during the administration of the

eatate, the guardian or his attorney may apply to the court for

an allowsnce upon the conpensation or necessary expenses of the

guardian and for attorney's fees for services already performed.

If the court finds that the guardian has failed to discharge : S |
his duties as such in any respect, it may deny him any compen- o . o |
sation whatsoever or may reduce the compensation which would N '
otherwise be allowed. ‘ o o |

G OWMMENT

MPG, p. 215:

e r R ams s

"If it were desired to limit the guardian's ordinary convensation to a definite percentage of the income of the estate, the pro-
visions of the Uniform Veterans! Guardianship sct (sec. 249 of this Code) are suggestive., The limitations there provided might be enact-
ed by rule of court. Compare sec. 103 as to compensation of the personal renresentative and his attorney. No attempt has been made !
in sec. 232 to permit a testator to limit the compensation of a guardian, The situations in a decedent's estate and an incompetent!s !
estate are not analogous in this regard. It would seem to be against public nolicy in all cases to permit a testator to restrict
a guardian's fees, as the selection of the gusrdian should be determined by the best interests of the living ward and in order to
secure a proper guardian the court should not be limited by any fixed amount in the allowance of reasonable compensation to the guar-
dian, The same considerations seem to indicate the desirability of not fixing any definite statutory limitation as to amount of the
guardian's compensation."
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Sec, 233. Ahecounting, (a) Guardien to account. Un=- -
less otherwise direected by the court, every guardian of the ed-
tate shall file with the court.annuelly within thirty days af-
tor.the annivérsary dateof-his: appointyent, ‘and also
vithin thirty days after terminatioh of-his appeiniment,
written verified account of his administration.

Notice of hearing of every accounting shall be given
i to the same persons and in the same manmer as is
required by section 207 hereof for notice of the
petition for the appointment of a guardian, Ths
account shall show with respect to each item for
which credit is claimed whether or not the amount
has been paid, and in either event the court may
ellow any item or disallow it in whole or in part
except to the extent that it has been approved in

advan g
T ) Effect of settlement. When notice. has been

given as provided in subsection (a), the settlement
by the court. of any account, subject to the right of
appeal and to the power of the court to vacate its
final orders, is binding upon-all persons except the
ward, or, if he shall die after the settlement, his
perscnal representative, The ward, or, if he shall
die after the settlement, his personal representative,
;Egigugﬁgégntgnydizgmfgf£ﬁhya?éttlement within two

e date of the diseche i
but not afterward, (flscharge of the guardian

(c)} When decedents! estate law applicable. The
Provisions of sections’ 172, 174 to 178 inclusive, 180
and 181 hereof as to accounting in decedents' esiates
8hall apply to guardianship estates, i

-291-
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Sec, 338-4. Bond from gusrdians of ward's esta‘te.
Every such guardian shall give a bond . . . with conditions
as follows:

(¢) To render an account, on ocath, of the property in
his hands, including the proceeds of all real estate sold
by him, and of the management and disposition of all the
property, within one year after his appointment, and at
such other times as may be required by law or as the court
shall direct;

(d) At the expiration of his trust, to settle his ac-
counts with the judge, or with the ward, or his legsal
representatives, and to pay over and deliver all the
estate and effects remalning in his hands, or due from
him on such settlement, to the persons who are lawfully
entitled thereto.

Sec. 340-4. Annual account; trustees and guardians
to file. Every guardian ., . . acting under appointment of
any court or under any appointment requiring the approval
of any court, shall . ., , file annually with the court
having jurisdiction thereof an account showing in detail
all his receipts and disbursements, together with a full and
detailed inventory of all property in his possession or
under his control; provided that the court in cases in
which it deems it advisable in the interests of the bene-
ficiaries may permit the accounts to be filed biennially
or triennlally instead of annually or, if they are filed
annuelly, may permit them to accumulate to be passed upon
blennially or triennially; and provided further that the
court on its own examination or that of its clerk, shall,
without reference to a master, pass upon the accopnts in
cages In which the annual income does not exceed 1,000,
except in the case of a final account when the court may
refer the same to a master, irrespective of the amount of
the annual Income, if for any reason it is deemsd proper

or necessary. If any such guardian . . . fatls to file

~gontinued-
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Sec. 233, continued. ' B Seec.. 340-4, IﬂibwgﬂnﬁiBUBﬁv LT e f:. Lo
LT Ve e i J_his a ccount as.herein required the clerk of the court
o - _ L in which such guardian , . . is required to file such &
account, -shall notify him promptly of such failure, and,’
if the guardiasn . . . fails to file his account within thip-
i ty days after such notification, he shall be cited to
B appear before the court and be required to show cause why
he should not be punished for contempt of court as provid-
o ; ed by chapter 269 and he shall be subJect to all of the
e ) : penalties in such chapter provided. - The court may also,
' L , in its discretion, remove any such guardian . . ..~

O T Sec. 338-31. Accounts of joint gusrdlans. When an
T E I S S account is rendered by two or more joint guardiams, the -
' judge may, in his discretion, allow the-same, upon the oath
of any cne of them,

o Sec, 338-55, Limitations cf actions for recovering
R lands sold. No action for the recovery of any property,
T sold by a guardian under the provisions of this chapter,

shall be maintained by the ward, or by any person claiming

under him, unless it is commenced within five years next

after the termination of the guardianship. No entry shall

be made, unless by judgment of law, upon any lands sold

as foresaid, with a view to avoid the sale, after the ex-

piration of the five years; exception only that persons

out of the Territory, and minors and others under any legal

disabillity to sue at the tims when the right of action or of

S S T entry first a ccrues may commence thelr action or make their

e : ' entry at any time within five years after the removal of
ST the disability, or after thelr return<to the Territory.

- —tontinued- -202~
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;kc. 233, continued.

:

i

SOMMENT :

MFC, pp. 216-217:

"Of particular importance under subsection (¢) is the provision of sec. 175 that the court may provide for inspection of
the balance of assets on hand. This device is more important in guardianship estates than in decedents' estates since the
former normally continue over a longer period. See in this connection the provision of the Uniform Veterans!® Guardlanshlp Act
(sec. 247 of this Code)} which requires inSpectlon at each accounting.,

". . . In the above section the position is taken that while notice to other interested persons is required in the case
of annual accountings so as to bind them, the approval is not binding on the ward until he becomes sui juris. . . . Indeed,
not even the settlement of the final account is binding on the ward until two years after the guardian's discharge."
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Sec. 234. Termination of ruardianship.
(a) Termination without court order.

is terminated

(1) If the guardianship was solely because of
ward's minority, by the ward attaining his . . o
majority; ‘

(2) If the guardianship of the person was
solely because of the ward's minority, by
the marriape of the ward;

(3) By an adJudicatlon of competency of the

O wardy PR

(4) By the de=th of. “the ward. . '

(b) Termination on court order. 4 guardianship may
be terminated by court order after auch notice a8 the ST
court-may require = - me a2

el (1} If-the’ guard;anship is of tha estate and

‘the estate is exhausted;

(2) If the guardianship is no longer necessary
for any other reason.

(¢} Effect of termination. When a guardianship
terminates otherwise than by the death of the ward, the
powers of the guardian cease, except that a guardian of
the estate may maske disbursements for claims that are or
mey be allowed by the court, for liabilities already
properly incurred for the estate or for the ward, and for
expenses of administration. When a guardianship terminates
by death of the ward, the guardian of the estate may
proceed under section 235 hereof but the rights of all
creditors againgt the ward's estate shall be determined by
the law of decedents' estates.

A guardianship
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Sec. 338-3. Powers and duties. Every guardian Z-f a
mino;7 . « . shall continue in office until the minor arriveg
at the age of twenty years, or until the guardian is dis-
charged according to law; . . .. e

HAWATI REPORTS

Minor, marriage, operates as a diachargé'cf her.

~ puardian, 13 Haw. 575; but disability of mimority continues

until she attains age of 18 years (now 20}, 20 Haw. 596.

REVISED LAWS OF HAWAIT

Sec. 338-35. By marriage of female ward; termination,
re_insane or spendthrift ward. The marriage of any femsle

who is under guardianship as a minor, shall operate as a
legal discharge to her guardian so far as the guardianship
of the person of the minor is concermed. The guardian of
any insane person, or spendthrift, may be discharged by
any judge, when it appears to him, on the application of
the ward, or otherwise, that the guardianship is no longer
necessary.

HAWALIT sBPORTS

Spendthrift. Marriage of female ward under guardian-
ghip as spendthrift doea not of itself terminate such
guardianship, puardian may be discharged when no longer
necessary, 12 Haw. 22. Neceasity for guardianship is
presuned to continue until contrary is shown, 14 Haw. 413.

=continued-



| Sec. 234, continued, REVISED LAWS OF HAWAII

Sec. 338-34. Regiemation, removal and death. Where
any guardian appointed gither by a testator or by any of
the judges hereinbefore mentloned becomes insane or
otherwise incapable of’ discharplng his trust, or unsuitable
therefor; or where it appears to any of “such judges that it
would be for the best interests of the minor to remove the
guardian of its person, any of the Judgss, after notice to
such guardian and to all others interested, may remove him,
and every guardian may upon his request be allowed to
regign his trust, when it appears to the Judge proper to
allow the same. Upon every such resignation or removal,
and also upon the death of the guardian, the Judge may
appoint another in his stead

COMMENT = ‘
One difference between MPC, sec. 234, and its Hawaii counterparts is that the marriage of a male minor also terminates the

guardianship of his person under the MPC. (See MPC, sec. 200, supra.)

See MPC, secs. 216 and 217, on Code provisions dealing with removal of guardians for cause and their resignation,

respectively.
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Sec. 235. Administration of deceaged ward's estate.
Upon the death of a ward intestate the guardian of his
estate ‘hay porer under the letters issued to him and sub-
ject to the direction of the court to adminigter, the
estate as the estate of the deceased ward without further
letters unless within thirty days after death of the ward
a pptition is filed for letters of administration. qr for
" letters testumentary and the petition is granted..;Notice
to creditors and other persons interested in the estate
shall be published and may be combined with the notice of
the pnardian's final account. This notice shall be pub- f
lighed in accordance with section 14{(b)(2) hereof, and
81l claims which are not filed within sixty days after
first publicetion shall be barred against the estate.
Upon the hearing, the account may be allowed and the o
balance distributed to the persons entifléd thereto,” =~~~
after the payment of such claims as may be allowed.. '
Liability on the guardian's bond shall ¢ontinue and
shall apply to the complete administration of the estate |
of the deceased ward. If letters of administration or
letters testamentary are granted upon petition filed
within thirty days after the death of the ward, the
adminigtrator or executor shall supersede the guardian
in the adminigtration of the estate and the provisions
of Part III of this Code shall apply to all proceedings
in the administration, including the publication of
notice to creditors and other interested perons and the :
barring of creditors! claims. E

COMMENT 5
From MPC, pp., 218-19:

". . . Upon death of a ward the rights of his creditors are determined according to the law of decedents! estates. See the
last sentence of sec. 234(c) hereof. The shortening of the nonclaim period under sec. 235 is justified inasmuch as thé uardian's
personal 1iability remains for obligations incurred by him, and in normal cases other debtg of the ward would probably-hgve been
already gatisfied. It should not be necessary under this section that there be a separate hearing or notice of hearing on the
final account of the guardian as to the post-mortem affairs of the ward. This section contemplates that ordinarily all matters
will be closed upon a single hearing, winding up both the guardianship and also the estate of the decoased ward as a decedent!
estate. As to the application of the previsions of Part III in proceedings under sec. 235, see sec. 198 and second par h Sf
comment thereto." o =296 paragrapa o




MEL PROBATE CODE REVISED IATUS OF HAVAII
1

Sec.“éB6TT‘Discharge of guardian. - When a guardian of Sec. 338-4.
the estate shall file with the court proper receipts or other
evidence satisfactory to the court, showing that he has
delivered to the persons entitled thereto gll the property
for which he is accountable as guardian, the cotirt shall enter
an order of discharge. The discharge so obtained shall
operate as a release from the duties of his office which 'have
not theretofore terminated, and shall operate as a bar to any

Bond from guardians of ward's estate.
Evary such guardian shall give a bond . . . with condi-

tions as followss

(d) At the expiration of his trust, to settle his
accounts with the judge, or with the ward, or his legal
representatives, and to pay over and deliver all the
estate and effects remaining in his hands; or due from

T TR RN S

;| sult against the puardian and his sureties unless such suit him on such settlement, to the persons who are lawfully
: be commenced within two years frem the date of the discharge. entitled thereto.

| COMMENT:

5

From MPC, p. 219:

"This section is designed to correspond to sec. 193 on discharge of personal representative,
"As in case of personal representatives the discharge of the fiduciary terminates his powers and duties ag to future
acts. It does not, however, relieve him or his sureties from liability for past acts." ' o '
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MCDEL FROBATE C(DE

Sec. 237. Dispenging with puardianship. 7

(a) Estate of minor of a value not exceeding five
hundred dollars. When the whole estate of a minor does
not exceed the value of $500, the court may, in its discre-
tion, without the appointment of a guardian or the giving
of bond, authorize: '

(1) The deposit thareof in a depository
authorized to receive fiduciary funds,
payable to the guardian of the estate when
appointed or to the minor upon his attain-
ing the age of majority; or,

(2) 1If the assets do not consist of money, the
delivery thereof to a suitable person
designated by the court, deliverable to the
guardian of the estate when appointed or to
the minor upon his attaining the age of
majority; or,

(3) The payment or delivery thereof to the
parent of the minor, or to the person having
the care or custody of the minor or to the
minor himself,

The person recéiving such money or other assets shall hold
and dispose of the same in such mamner as the court shall
direct. ' o

(b) Estate of adult incompetent of & value not exceed-
ing five hundred dollars. When the whole estate of a person
over the age of twenty-one who has been adjudicated incompe-
tent does not exceed the value of $500, the court may, in
its discretion, without the appointment of a guardian or the
giving of bond, authorize the deposit thereof in a depository
authorized to receive fiduciary funds in the name of a suit-
able person designated by the court, or if the assets do not
consist of money, authorize the delivery thersof to a suit-
able person designated by the court. The person recéiving
such money or other assefs shall hold and dispose of the
same in such manner as the court shall direct.

(¢c) Deposit of funds subject to_order of court. If
the estate of an incompetent consists in money in an amount

=continued-

REVISED LAWS OF HAWAIX

Sec. 338-5, Small estates; clerk of court to act
when. Whenever so requested by a parent, relative or
next friend of a minor or insane person whose estate is
of a value of less than $1,500, the court may appoint the
clerk of the court of that circuit as guardian of such
minor or insane person, who shall serve in such capacity,
with the full powers of and under like obligations as
other guardians appointed under this chapter, except
that he shall not be regquired to give any bond; nor
shall he be entitled td any commissiorn or compensation
except for expenses necessarily and actually incurred,
nor shall he or the minor or insane person or the
estate of such minor or insare person be liable for
any court costs arising out of such guardianship, ex-
cept the actual cost of any advertising found necessary;
provided, further, that the right of such clerk to act
as such guardian shall not be affected by reason of any
increase of the estate to an amount in excess of
$1,500 as the result of any accumulations of inceme
accruing from the original principal of the estate or
by the increase in value of the principal; provided,
further, that if the estate reaches in value the sum
of $3,000 a guardian shall then be appointed under the

preceding sections of this chapter.



Sac. 237, MPC, continued.

sreater than $500, and it is for the best interests of the
incompetent that no guardian of the estate be appointed,
and that such estate be deposited in a depository
authorized to receive fiduciary funds, the court may, on
reagsonable notice to all persons who would be entitled to
receive notice of a hearing on a petition to appoint a
guardian, so order. The person receiving such money shall
hold and dispose of the same in such manner as the court
shall direct.

CORRENT:
From MIC, p. 220:

l' - - - . -
e « « If an incompetent's claim is pending in a court of ordinary trial jurisdiction, the legislati i i
: on d
comment to sec, 229 provides another means of dispensing with guardianship.¥ ’ Bretan oscribed in the

_299_
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MOIDL PROBATE CODE

PART IV. GUARDIANSHIP.B. UNIFORM VETERANS' GUARDIANSHIP ACT

Mydel Probate Code Secs. 238 through 254 covers Uniform
Veterans' Guardisnship Act which has been enacted in Hawaii.
(See Ravised laws of Hawaii 1955, Sec. 339-1 through 339-17.)

-300-



MPEL PROBATE CODE

Sec. 255. Commitment to Veterans Administration or
other apency of United States Government.

(2) Whenever, in any proceeding under the laws of this
state for the commitment of a person alleged to be of un-
sound mind or otherwise in need of confinement in a hospital
or other institution for his proper care, it is determined
after such adjudication of the atatus of such person as may
be required by law that commitment to a hospital for mental
disease or other institution is necessary for safekeeping
or treatment and it appears that such person is eligible for
care or treatment by the Veterans Administration or other
agency of the United States Government, the court, upon re-
celpt of a certificate from the Veterans Administration or_
such other agency showing thet facilities are available and
that such person is eligible for care or treatment therein,
may commit such person to said Veterans Administration or
other agency. The person whose commitment is sought shall
be personally served with notice of the pending commitient
proceeding in the manner as provided by the law of this
state; and nothing in this Act shall affeet his right to
appear and be heard in the proceedings. Upon commitment,
such person, when admitted to any facility operated by any
such agency within or without this state shall be subject
to the rules and regulations of the Veterans Administration
or other agency. The Chief Officer of any facility of the
Veterans Administration or institution operated by any
other agency of the United States to which the person is so
committed shall with respect to such person be vested with
the same powers as superintendents of state hospitals for
mental diseases within this state with respect to retention
of custody, transfer, parcle or discharge. Jurisdiction is
retained in the committing or other appropriate court of
this state at any time to inquire into the mental condition
of the person so committed, and to determine the necessity
for continuence of his restraint, and all commitments pur-
suant Yo this Act are so conditioned.

~continued - ~301~



Sec. 255, MPC, continued,

(b) The judgment or arder of commitment by a court of
competent jurisdiction of another state or of the District
of Columbias, committing a person to the Veterans Administra-
tion, or other agency of the United States Government for
care or treatment shall have the same foroce and effect as to
the committed person while in this state as in the Jurisdie-
tion in which is situated the court entering the judgment or
meking the order; (and the courts of the committing state, or
of the District of Columbia, shall be deemed to have retained
jurisdiction of the person so committed for the purpose of
inquiring into the mental condition of such person, and of
determining the necessity for continuance of his restraint;
as is provided in subsection (a) of this section with respect
to persons committed by the courts of this state., Consent is
hereby given to the application of the law of the committing
state or District in respect to the authority of the chief
officer of any facility of the Veterans Administration, or of
any institution operated in this state by any other agency of
the United States to retain custody, or transfer, parole or
discharge the committed person.)

(c) Upon receipt of a certificate of the Veterans admin-
istration or such other agency of the United States that fa-
cilities are availaeble for the care or treatment of any person
heretofore committed to any hospital for the insane or other
institution for the care or treatment of persons similarly af-
flicted and that such person is eligible for care or treatment,
the superintendent of the institution may cause the transfer
of such person to the Veterans Administration or other agency
of the United States for care or treatment. Upon effecting
any such transfer, the committing court or proper officer
thersof shall be notified thereof by the transferring agency.
No person shall be transferred to the Veterans hAdministration
or other agency of the United States if he be confined pursu-
ant to conviction of any felony or misdemeanor or if he has
been acquitted of the charge solely on the ground of insanity,
uniess prior to transfer ths court or other authority original-
i¥ committing such person shall enter an order for such transfer

ter appropriate motion and hearing.

Any person transferred as provided in this section shall be
deemed to be committed to the Veterans Administration or other
agency of the United States pursuant to the original commitment.
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MMEL PRCOBATE CDE
PART V. ANCILLARY ADMINISTR.TION

UNIFORN POWERS OF FOREIGH REFRESENTATIVES ACT

Sec.
sections

256. Definitions. As used in (this Act:)

255 to 260:

(a)

(b)

(c)

(d)

Sec.

"Hepresentative" means an executor, administrator,
testamentary trustee, guardlan or other fiduciary
of the estate of a decedent or a ward, duly
appointed by a court and qualified. Tt includes
any corporation so appointed, regardiess of
whether the corporation is eligible to act under
tke law of this state. This Act does not changse
the powers or duties of a testamentary trustee
under the non-statutory law of under the terms of
a trust.

"Foreign representative¥ means any representative
who has been appointed by the court of another
jurisdietion in which the decedent was domiciled
at the time of his death, or iIn which the wvard is
demiciled, and who has not been appointed by a
ccurt of this state.

"Local representative" means any representative
arpointed as ancillary representative by a court
of this stzte who has not been appointed by the
domiciliary court.

"Local and foreign representative" means any
representative appnointed by both the domiciliary
ccurt and by a court of this state.

257. Powers of foreign representatives in genersl,

When there is no administration or applicaticn therefor
pending in this state, a foreign representative may exercise
811 powers which would exist in favor of a local representa-
tive, and mey maintain actions and proceedings in this state
subject to the conditions imposed upon non-resident suitors

generally.

-continued- - =303-



Secy. 256-260, YPC, continued,

Sec. 258, Proof of authority in court proceedings;
bond. Upon commencing any acticn or proceeding in any
court of this state, the foreign representative shall
file with the court authenticated copies of his appoint-
ment, and of his official bond if be has given a bond.
If the court believes that the security furnished by him
in the domiciliary administration is insufficient to
cover the proceeds of the action or proceeding, it may
at any time order the action or proceeding stayed until
gufficient security is furnished in the domiciliary
administration,

Sec. 259. Proceedings to bar creditors' claims.
Upon application by a foreign representative to the
[grobatg7 court of the county in which property of the
decedent or of the ward is located, the court shall cause
notice of tlie appointment of the foreign representative
to be published once in each of Zzhregﬁ consecutive wecks
in some newspaper of general circulation in the county.
The claims of all creditors of the decedent or of the
ward, unlegs filed with the court within / _/ after
date of the first publication are barred as a lien upon
all property of the decedent or of the ward in this
state, to the extent that claims are barred by a local
administration. If before the expiration of such peried
any claims have heen filed and remain unpaid aiter reason-
sble notice thereof to the foreign representative,
ancillary adéministration may be had.

Sec. 260. Effect of local proceedings., The powers
granted by this Act shall be exercised only when there is no
administration or application therefor pending in this st te,
except to tke extent that the cowrt granting local letters may
order othervise, but no person who, before receiving actual
notice of locel administration or application therefor, has
changed his position by relying on the powers granted éy thisg
Act shall be prejudiced hy reagon of the application for, or
grant of, local administration. The local representative or the
local and foreign representative shall be subject to all hurdens
which have accrued by virtue of the exercise of the powersg, or

otherwise, under this Act and may be substituted for the foreign
rerresentative in any action or proceeding in this state, “304-




SUBJECT MATTER IN REVISED LiWs OF HAWAII 1955 NOT COVEHED BY THE MODEL PROBATE CODE
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REVISED LAWS OF HAWAIT

PROBATE: JURISDICTION AND PROCEDURE

Sec., 317-7, Yills of versons dying while in war
service. No document offered for probate as a will or codi-
¢il shall be denied probate for lack of proof of the signa-
tures of the attesting witnesses, if the signature of the
testator is proved and it appears by affidavit or otherwise
to the satisfaction of the judge presiding in probate that
the testator died while engaged in war service and that =11
persons wio signed as attesting witnesses are engaged in
war service,

A person shall be deemed to be engaged in war service
in any of the following cases:

(a) If he is a member of the armed forces of the
United States or of any of its allies;

(b) If he is in service on any ship of United States
registry;

(c) If he is engaged outside of the Territory and of
the continental limits of the United States, in any work in
connection with a governmental agency of the United Stateas
or in connection with the American Red Cross Society or any
other body with similar objectives;

(d) 1If he is interned or otherwise held in custody by
any nation with which the United S5tates is at war.




T
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REVISED LAWS OF HAWAII
PERSONAL ESTATES OF HANSEN'S DISEASE SUFFERERS

Sec, 317-41., Clajms presented in slixty days. All suceh
claims not presented or filed with the board within sixty
days after the date of publication or posting of notice
shall be forever barred; provided, the board may, in its
diseretion, waive the requirement of presenting or filing:
elaim as to any person whom it has determined upon investi-
gation to be an heir of deqedent.

Sec. 317-42. GCleims paid pro rata. If the claims
against such deceased persons exceed in amount such moneys,
the board shall convert such other personal property into
cash or so much thersof as may be necessary, and pay such
claims; or if there still are insuffilcient funds for such
purposes, then the board shall divide the same pro rata
among the creditors of the deceased person.

Any money or other personal property remaining, if any,
shall be distributed by the board to the aforesaid heirs of
decedent who have filed claims therefor or whose failurs to
go file c¢lalms has been waived as hereinabove provided, in
such proportions as are provided by the laws relating to
the distribution of estates of intestates, and the board may
convert such other personal pronerty into cash, or so mach.
thereof as may be necessary to effect such distribution.

When any such heir is a minor or is under other legal
disability, and no guardian or special guardian of his
sstate has been appointed, and the value of the money and
other personal property to be distributed to him does not
exceed the sum of $250, the board may pay or turn over such
money or other personal property to his natural guardian,
or to some suitable person with whom he resides, for his
use and benefit, and be thereby relieved, acquitted and dis-
charged from any and further liabillity therefor.

Sec, 317-43. Belance deposited in treasury, The bal-~
ance of any such personal property or moneys, remaining

=continued~
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Sec, 317-43, RLH, continued.

after the payment of all claimg made within the time hereby
limited and all claims where filing has been waived as here-
inabove provided, shall become a government realization,

and the board shall convert such personal property, if any,
into cash and deposit the whole in the ireasury of the
Territory.

See. 317-44. Estates of personalty under five hundred
dollars. Notwithstanding the foregoing provisions of this
part, upon the deatih of any person who is a patient of any
Hangen's disease hospital, leaving only personal property
located in its entirety within the institution in which the
patient was hospitalized, the value of which does not exceed
500 in amount, the director, division of Hansen's disease,
in the absence of any other executor or administrator, shall
collect or otherwise reduce to possesgion all such personal
property, and, if necessary, reduce the same to cash, shall
give notice to credivors within the county of residence of
the deceased patient by posting at the entrance to the dis-
trict court of such county, a notification to present their
claims within fifteen days of the ;iving of the notice,
shall pay such claims as are established to his satisfaction
or, if the assets are insufficient, prorate the amount among
the creditors, and if, after the expiration of such period
and the distribution of assets to creditors who have filed
established claims, there is personal property remaining,
the director shall deliver such property to such person or
persons as have been designated to him in writing by the
decedent, or, in the event no such person or persons have
been designated, shall distribute the same to the heirs in
accordance with the statutes of desceat of the Territory,
and, if no heirs appear, the director shall convert all
such personal nproperty into cash and forthwith deposit the
same in the territorial treasury.

The director shall report monthly to the presgident of
the board of health 8ll of his activities hersunder and shall
ineclude in such report the names of any persons who, during
the month covered by the report, have filed with him the
written designation provided hereunder, without disclosing in
the report the persons named as beneficiaries.
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REVISED LAWS COF HA.AIT
GUAFDIANS AND WARDS

See. 338-15., Lis pendens; spendthrift's contracts,
when void. After the order of notiece has been issued, the
complainants may cause a copy of the complaint, with the
order of notice, to be filed in the bureau of conveyances.
If a guardian is appointed upon such application, =all con-
tracts, excepting for necessaries, and all gifts, sales or
transfers of real or personal propsrty, mede by the spend-
thrift after the filing of ths complaint in the bureau of
conveyances, and before the termination of the guardian=-
ghip, shall be null and void.
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REVISED LAWS OF HAWAII
GUARDIANS AND WARDS

Sec., 338-21. Conservator for absentee, when. Whenever
&8 person, serving in or with the armed forces of the United
States, or serving as a merchant seamen, or outside the lim-
its of the continental United States and the Territory by
permission, assignment or direction of any department or of-
ficial of the United States in connection with any activity
pertaining to or connected with the prosecution of any war
in which the United States is then engaged, has been reported
or listed as missing, or missing in action, or interned in a
neutral country, or beleaguered, besieged or captured by an
enemy (which person is hereinafter referred to as an
absentee), has an interest in any form of property in this
Territory or is a legal resident of this Territory and has
not provided an adequate power of attorney authorizing
another to act in his behalf in regard to such property or
interest, then the circuit judge at chambers of the cirecuit
of such absentee's legal domicile or of the circuit where
such property is situated, upon sworn petition alleging the
foregoing facts and showing the necessity for providing care
of the property of such absentee made by any person who
would heve an interest in the property of the absentez were
such absentee deceased, after publication of notice of such
petition in ths menner required by section 317-12, and upon
good czuse bsing shown, may, after finding the facts to bs
&s aforesaid, oppoint a conservator to taliz charge of the
zbasentee's estate, under the supervision of and subject to
the further orders of the judge.

Sec. 330-22, Qualification, mowere of conzervator.
The circult judge at chambers ghall have full discretionary
authority to appoint any suitable pzrscn ¢= such congarvator
and may require such conservator to post an adcouate surety
bond and to make such reports as the judge may deen neces-
sary. The coinservator shall have the same powsrs and duties
as a guardian appointed under ths provisicns of this chophor
end shall be considercd as an officor or arn of the court.
~continued~
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RLH, continued.

Sec. 338-23, Termination. &t any time upon sworn pee~
tition of the person adjudged an absentee, or of an attorney-
in-fact acting under an adequate power of attorney granted
by the absentee, the circuit judge at chambers shall, upon
proof being made of the existence of such person and that he
is no longer an absentee, or of the existence of suech powsr
of attorney, direct the termination of the conservatorship
and the transfer of all property held thereunder to the ab-
gentee or to the designated’ attorney-in-fact. Likewise, if,
at any time subsequent to the appointment of a conservator,
it appears that the absentee has died and an executor or ad-
ministrator has been appointed for his estate, the circuit
Judge at chambers shall direct the termination of the con-
servatorship and the transfer of all property of the de-
ceased absentee held thereunder to such executor or edmin-
istrator.
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