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SUMMARY OF FINDINGS

The extensive use of juries in the trial of civil cases
has been blamed for the' calendar congestion 4n “the’ courts of
the more populous states, and for the mounting costs in the
administration of justice. This study reviews these problems
and reports on the legislation of the wvarious states that
impose some form of Jury fee or trlal feeo

e '
e

Some stptes requlre the payment of s ‘moderate fee be-
fore triail by-the party demanding a jury. These fees range
from $3 to $25. Hawali requires a fee of $5.

" Some states require the payment at the end of the trial
of a moderate fee by the rarty who loses the case. These
fees range from $4 to $12. - o

A4 few states require the paymenﬁ"bf*é>3ubstantlal fee
by the losing party at the end of the trial in an amount
determined by the court. It is usually based upon the total
‘per diem compensation paid to the Jurors engaged in the
trial; in one state, the mileage allowance_lsAlncludedc

4 few states require a substantial ~deposit by the
party demanding a jury trial, before the trial begins, and
a deposit at'the beglnnlng of each day durlng the progress
of the trial. These deposits are usually measured by the
per diem compensation of the jurors. They range in amounts
from §36 to $72. B

Pennsylvania has provided for compulsory arbitration
where the amount in controversy does not exceed $1,000. A
party wmay appeal the decision of the - arbiﬁfators, but he
mist first reimburse the county. for: the amount of the arbi-

trators? compensation.

Hawaii can indrease’its~fee, or énact legislation along
some of the foregoing lines, or, alternatively authorize its
Supreme Court to promulgate rules to - achiéve the same pur-
poses, within broad limits set down by statute.
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I. INTRODUCTION

“In a civil action in the nature of a suit at common
law in the Circuit Couris of the Torritory of Hawaii, any
party has the right to demand a trial by jury of the facts
at issue in the case. This 18 a conutltutlonal rlght.l

In Hawaii, as thrOLghout the United States, it is
common practice for litigants in civil.actions to avail
;themselves of thls right and cause their cases to be con-‘

ducted before juries. The reasons for demanding a jury
trial. vary.: I{ may be that the party so demanding feels .
that it would result in an advantage to him. For instance, -
it has been stated that "Jury trials are often demanded
for purposes of dnlay, to force settlement, or to provide
an outside chance fur a resuit which the litigant knows he
could not possibly obtain in the facts of the case from an
experienced judge without a jury."R Again, Mit is highly
doubtful that mecst of the litigants invoived in these cases
have a genuine preference for trial by jury over trial by
the court. I{ is probable that jury trials are perfunce
torily claimed in the geanerality of cases by counsel who
see in a jury trial either a hope of getting the emotional
maximum from the case, or as a means of deferring having
to try it for a proiracued period of time."3

Phrased differently, the demands for jury trial in
civil cases are said frequently to be made to serve the
tactical purposes of counsel rather than to protect the
constitutional rights of the parties. This view appears
to be held by mest writers on the subject and is developed
further in the latter part of this study in the discussion
of constitutionality.



FOOTNOTES

l. U. S. Constitution, Amendment VII; Revised Laws of
Hawaii 1945, sec. 10106; Hawaii Rules of Civil Procedure,
Rule 38 (Effective June Ly, 1954)« o

2. Letter dated June 20 1955, from He R. Hew:.tt, Judge
of the Circuit Court of the F:Lrst Judicial Circuit, Territory

of Hawail to Governor Samel Wilder K:Lng

3. Report of the Massachusett.s Judicial Survey Comnis-
sion, as incorporated in commnication dated February 20, 1956
from Governor Christian A. Herter of Massachusetts to the
Senate and House of Representatives of Massachusetts, as re-'
ported in House No. 2620 (February, 1956), hereinafter cited
as I;gport of the Massachusetts Judlclal Sur\rey Ccmnlss:,on,
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- II. THE PROBLEMS

From the point of view of the administration of jus-
tice, jury trials in civil actions preseut two ma jor problems
The first is the amount of time consuned iu ths trial of
cases before Juries; the second is the monetary cost of
conducting the tr¢al. Jury cosls are usually borne by the
approprlate goverrmantal unit (state, terrltorlal,or county)
as part of ‘the admlnlstratlve expenses of the courts. The
amount so expendéd in a given civil action often exceeds in
a disproportionate marzier the amount the prevalllng party
recovers in the trial. .

The purpoqe of thls study is . to report on these prob-
lems and to see what the various sta es are doing,. parti-
cularly by way of “aVLrg”Lne litigaats in civil actions bear
a part of the burdea of che costs in Juvy trlals.‘;;

A, TIME GONSUMPT iUl AND DELAY

" That jury trials are time censuming and constitute a
major cause of the congastion in most court calendars is
generally agireed.. It has bsen estimated that it takes about
three times the amount of time to try a case befors a Jury\‘
that it does to try the same case before a Judge.l *

- Thls observatlon is conflrmed by an experlenced Jurlst ’
in New York, who states that “the average Jury trial takes
betweenAthree and {our days—-three times as long as a trial
before a judge witnout a Jury. That simple -statistic is‘the

- measure of court delay.uZ This SUrist goesfoh~to‘say:

. The multlple of three does not tell the whole
- story, however, of the time lost and multiple
time expended in the process of Jury trials.. ‘ ,
The- fact. is--as amazing as it appears upon B
‘analysis—~that it takes 108 jurors over any :
" period of time to do what one Judge could do
in the same time. That is the ratio or coef-



ficient of jurors! time to a judge's time in
any case.

The mathematics of the matter have been proved
by records kent. First, there is the base of
twelve jurors to one judge. Then there are two
additional multiples of three which must enter
into the equation. As observed, it takes three
times as long to try a case w1th a jury as with-
out a Jjury, meaning that in the actual trial
‘process the time of thirty-six jurors is taken
to do what a slngle Judge could do.

But, preliminarily, in the process of assembling
jurors, keeping them available in sufficient
_numbers for possible need, and in examining them
and accepting or rejecting them for actual serv-
- ice, two-thirds of a jury panelfs time is lost,
or, to put it another way, only a third of a
panelts time is actually employed in the trial

of cases.3

- Jury-waived trials in criminal cases likewise result in
speedier.-conclusions.  While this study is concerned with the
problem of jury trials in civil actions, the experience of one
jurisdiction in the criminal field is noteworthy. In the
state of Maryland, as a result of historical circumstances,:
most criminal trials are held without a jury. This is parti-
cularly true in Baltimore City, where in one year, 98 per cent
of the defendants in criminal cases who pleaded not guilty
walved a. jury trlal -.Consequently, ¥the vast majority of
crlmlnal cases in Baltlmore are tried within three of four
weeks after arrest.... .There is a direct relationship between
the system of court trials and prompt justice."h

In England, there is relatively little delay in judicial
proceedlngs. “A noted American jurist who spent some time ob-
serving the English courts in operatlon was impressed by the
expeditious handling of cases in both criminal and ¢ivil pro=-
ceedings, and at both trial and appellate levels, because of
the limlted use of Jury trlals. “

.
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' In Eaglond today most civil cases are tried with-
out a jury.- The only types of. caseas that are .
- . generally tried with a jury are actions for libel
and slander. Surprising as it may: seemy per- - .
sonal injury cases are tried by the court alone,
"~ Necessarily, this ceourse leads to. shorter trials.
“The trial of an average personal injury- st
takbw less than a day. This is easily unden~ ,
stood. . It is my experience, for lnstance, that
I can try an ordinary personal injury action’ B
against the United.States under the Federal Tort
,TClalms Act, which preséribes trials without a
jury, in less.than a day; whereas if the same
" adtion were brought ‘against a’ prlvate person,
~f;the trlal weuld probably last twice as long.

o *-% ¥* Sl
s I was 1nformed by one of the Judges that in -
- London the lapse of time between the date on
 which a case is at issue and the trial is now
about six months. He added that the lanse of
.. ‘time had been a year, that this was deemed too
" long. an interval and. that during the past few
- years the lag-had been reduced to-six months.
It may well be that the large number of -cases
- tried without'a jury, thereby resulting in
- . shorter trials, has helped to bring about this
desirable result.? .

~.B. _.MONETARY. CODTS COMPARED TO AMDUNT -OF REOOVERY

The problem of monetany costs has also received seriows
consideration. The various items of expense incurred in tle

conduct of a jury trial combine.to make a substantial out-
lay by.the appropriate,governmental unit, whether it be
county, mnicipality, .territory, state or. federal govern-
ment. In addition to the direct disbursements to jurors,
such as per dlem.compensatlon and mileage, the proportion-

ate amounts expended towards salaries of court persomnel,
such ag judges, reporters, clerks, secretaries and bailiffs,
are increased because of the greater length of time required
to try a case before a jury. The total amount spent upon a
trial often excéeds in a disproportionate manner the amount
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recovered by the plaintiff in the lawsuit. It is this dis.
proportion of expense to resulting monetary recovery which
has caused questioning of the apprcpriateness of jury trials
in c:nn.l act:.ons.

-~ For instance, in a civil case tried before a jury in
1955 in the ecircuit court of the First Judicial Cireuit in
the Territory of Hawaii, the cost of the trial to the Terri-
tory far exceeded ‘the amount of the ‘recovery to the plaintiff,

In a case recently concluded in this Court,
plaintiffs sued for damages of $2500 for the un~
 authorized_cutting of some kiawe trees and haole
~ koa [{reeg and $2500 for loss of feed there-
from for his pigs. A jury was demanded. The
plaintiff had hardly gotten settled into the
witness box when he stated that the pigs did
"not belong to him, but to his’ son, who was not
‘ gefore the Court. This left a total claim for
2500,

, Forby-two JLII‘OI‘S were called in before a mn'y
was secured. One full day was taken in securing
a jury; one half a day in visiting the premises;
one half day in setiling mst.ructicns, and one

full day (until 11:45 pem.) in argumenrb and the
jury*®s deliberations.

- The trial consumed eight full days, morning.and
, afternoon, and 1mrolved the following e:q:ense to
the taxpayers.

' Jurors' fees --oaoooo-ouoccnooco.$ 501&.
Jurors? mi.leage seccsecssesnseever 6201]»0 o
' Jurors?t Junch ‘and dinner 'cesscses 8[}-00 =
- Salaries of the judge, reporter, T
- clerk, secretary and bailiff T

- (based on a 25 working day month)l..?}__E |
, Torbal cost to the taxpayers .....$ 2

,’The jury awarded plaintlffs damages in the ‘sum oi'
$l75.00. ’




‘Had the case been tried jury-waived, it would
have been concluded in three days at the very
most, and the cost to the taxpayers would have
been $283.77.0

It thus took eight days to conclude a case at a cost
of $1,407.12 to the Territory in which the plalntlff was
awarded $175. 00,

In NeW'Ybrk, 1t has been estlmated that the cost of a
jury trial is $750 per courtroom-day. In addition, the
other costs 1nvolved ina lawsult are compounded.

The cost of Jury: trlals, in dollars as well as
in delay, is much higher than anyone would
think. The cost for court facilities, clerks,
attendants, judge and jury in the Supreme Court
of New York County is $750 a courtroom a day.
The average jury trial of four days thus costs
“the taxpayers-$3,000~-more than the amount in-
volved in many cases. The dollar flgures in

- other cities may be less, but the costs are

" relatively as high. Lawyers must be paid for
the long time spent in court and in waiting
for trials to come up. The plalntlff's lawyer
will receive from one-third to one-half of any
amount won by verdict. A huge bill is paid in
insurance premiums for the defense of lawsuits
as well as for the payment of judgments. Alto-
gether the cost of a Jury trial to everyone is
1ikely to be several tlmes the amount the plain-
tiff retalns out of anv recovery.?y

"The 1nter-related problems of ccurt congestlon and of
excessive expenses in proportion to the amount of recovery
have been acute in at least one mainland jurisdiction. In
the Commonwealth of Massachusetts, the congestion in some
of the Superior Courts of the counties is said to be the
worst in the United States. Furthermore, in a majority of
the civil jury cases tried through to a verdict in both of
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the years ended June 30, 1954 and June 30, 1955, the cost
to the public exceeded the recovery to the prevailing
party.8 The Massachusetts Judicial Survey Commission? dis-
cusses various aspects of the problem and its report states
in part as follows:

Much more could be written about the actual cone
ditions of congestion in the Superior Court, where
in Worcester County in May, 1955, it took a liti-
gant no less than forty-six months to obtain a jury
trial for his cause, the worst condition in courts
of this jurisdiction in the entire United StateSesss
The time factor is, of course, of real importance
in the administration of justice. Excessive delay
may well result in a denial of justice. (p. 95)

3 3 %*

eeee It costs the taxpayers of the Commonwealth at
least $500 to try a case in the Superior Court with

--a jury. . To try the case without jury, whether in
the dlstrlct court or in the Superior Court, would
obviously be much cheaper, particularly since a
good judge can try several cases without jury in
the time it takes to try a single case with a jury.
(pp- 96-97)

¥ 3 3¢

We have recommended a moderate jury fee of $15.

This proposal points in two directions. To some

degree it would help head the congested traffic

toward the district courts. To a greater degree,

perhaps, it would steer litigants toward jury-waived
 trial in the Superior Court. (p. 98)




FOOTNOTES

1. Hewitt to King, loc. cit., referring to Botein,
"Trial Judge.™ - , ;

- 2« David W. Peck, Presiding Justice of the Appellate
Division of the New York State Supreme Court, First Departe
ment, in an article entitled "Do Juries Delay Justice?®
18 Federal Rules Decisions 455 (April, 1956).

3. Ibid., pp. A56-45T.

L. Joseph Sherbow, Associate Judge of the Supreiis
Bench of Baltimore City, "Waiver of Jury Speeds Criminal
Trials in Baltimore Courts,® 34 Journal of the American
Judicature Society, 150 (February, 1951). :

5 Alexander Holtzoff, Judge of the U. S. District
Court for the District of Columbia, MA Visit to the London
Courts: The Administration of Justice in England,™ 42 Ameri-
can Bar Association Journal, 29 at p. 32, (Jamary, 1956).

6. Hewitt to King, loc. cit.
7. David W. Peck, op. cit., at p. 457.

8. "In the year ending June 30, 1954, 1,730 civil jury
cases were tried through to a verdict. Of these, the plaine-
tiff received nothing in 822 cases, less than $200 in 95
cases, and varying amounts of not more than $500 in 169 others,
a total of 1,086, or more than half of the 1,730 cases tried
at a public cost of more than $500 per day.

"In the year ending June 30, 1955, 1,620 civil jury
cases were tried (not including 149 land damage cases which
mst be brought in the Superior Court). Of these 1,620 jury
trials, the plaintiff received nothing in 777 cases, less
than $200 in 84 cases, and varying amounts not more than
$500 in 132 cases, a total of 993, or more than half of the
1,620 cases tried at a public cost of more than $500 per

day.® Report of the Massachusetts Judicial Survey Commi ssion,
pe. 111.
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9. The Judicial Survey Commission was appointed by
Governor Christian Herter at the request of the Massachusettis
Bar Association. "Recognizing that the administration of
justice is not within the exclusive proprietorship of the
bench and bar, the Governor included on this 2l-man commis-
sion civil leaders from business, labor, the press, and the
clergy.s... The stature of its members and the thoroughness
of their deliberations assure their recommendations of the
respectful attention of the public, the legislature, and
the courts themselves.® Richard H. Field, Professor of
Law, Harvard lLaw School, in 1955 Annual Survey of Massachu-
setts Law, Chapter 23, "Administration of Justice,’ in
galley proof furnished the author.




III. STATE LEGISLATION

The Massachusetts Judicial Survey Commission and Gove
ernor Christian Herter recommended that the legislature
amend the appropriate statutory provision to require the
payment of a jury trial fee of $15 by the party #filing a
claim for jury trial or a motion to frame issues in the
superior court for jury trlal...."l The 1956 session of
- the Massachusetts leglslature did not enact into law the
recommendation of the Judicial Survey Commission. waever,
a suggested compromise providing that a $15 jury fee be.
payable just before a jury is impanelled rather than at the
time of the entry of the case appeared to have legislative
support and the Judicial Survey Commission may go on record
in favor of it.? The final Jegislative outcame is not known
at this writing.

Although the recommendation of the Massachusetts Judi-
cial Survey Commission is meeting some resistance in that
state, many other states have statutes prov1d1ng for the
imposition of some sort of jury fee. They are of several
types. In most instapces tge fee imposed is moderate in
amount, ranging fro agB te $25. In a few instances the ex-
act amount is left to the court to determine at the end of
the trial. In at least three jurisdictions the deposit of
a substantial fee is required on a daily basis.  In ore
Jurisdiction compulsory arbitration is provided for claims -
of less than $1,000, thus obv1at1ng the cost of a Jury trial.

The most common type of statute prov1des for a Jury fee,
sometimes also referred to as a trial fee, of a stated sum
in a moderate amount. -This fee may be imposed at the outset,
- payable by the party demanding a jury trial, or it may be.
~imposed at the end of:the trial against the party losing the
'suit. In the former situation, the amount of the fee may be
taxed as costs in favor of the party winning the suit in the
- event he has made a prepayment; in the latter event, it may
be taxed as costs to be paid to the county treasury. 1In
most instances the fees bear no relation to the per diem
compensation of the jurors. Most of these statutes have been
in existence for many years. ‘ e
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In the following discussion, the reference is to jury
trials in courts of record, of general jurisdiction compara-—
ble to the circuit courts of the Territory of Hawaii. They
are variously called circuit courts, superior courts, dis-
trict courts, or courts of common pleas.3 :

The statutes considered are presented as illustrative
examples. It has been aptly said that '"hose familiar with
statutes will know that it is almost impossible to tell just
how significant a statute is, particularly outside the parti-
cular jurisdiction, merely by reading the statute."s This
caution would seem to apply with especial force in the field
of procedural law where historical circumstances and local
practices play important roles in determining how the stat-
utes are applied,

A. PAYMENT OF MODERATE JURY FEE BEFORE TRIAL

Among the jurisdictions that require the payment of a
moderate jury or trial fee before trial are Comnecticut,
Michigan, Utah, Washington and Wyoming, and Hawaii and
Alaska. In each of these jurisdictions, the party request-
ing a jury trial pays a certain sum of money to the clerk
of the court. In most instances, he may recover the amount
of the payment as part of his costs if he prevails in the
lawsuit.

CONNECTICUT In Connecticut, there is imposed a jury fee of
$10 for a jury of six persons and $25 for a
jury of twelve. This fee is to be paid by the party who re-

. quests a jury trial at the time the case is claimed for the
jury. The amount is taxed as costs in favor of the party pay-
ing it if final judgment is rendered in his favor.? In other
words, a party who claims a jury trial pays a certain fee
which he recovers from the other party if he prevails in the
lawsuit, but whether he wins or loses the amount of the fee
already paid remains with the court.

Other pertinent statutory provisions specify that where

a party requests a Jury trial, such request shall be deemed

to be a request for a f six unless it ress alls
for a fullqghry of twelve." g expressly c
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" MICHIGAN Slml;arlj, in Michlgdn, the party denandlng a .
 Jjury trial pays a -jury fee of $3 to the clerk -
of the court before the impanelling of the jury. This
amount will be taxed in his favor if he recovers a Judgment
for his costs.7 S o . e

UTAH o In Utah, if any party to a civil case desires.

- .. a jury trial, he is required to deposit §5 with
the clerk at the time he gives notice. The clerk dep081ts ‘
the amount with the county treasurer.8

W&SHINGTON ‘In Washington, a-party to a civil action may

~ -elect to have the case tried by jury by serving
upon the opposite-party or-attorney and filing with the = -
clerk of ‘the court a statement of such election. At the time
of filing the statement the party must also deposit $12. with
the clerk, . If the case is settled out of court before it is
called for trial, the deposit is returned. If the case is’
tried and the party making the ‘deposit prevails, the amount
- of the deposit becomes part of the taxable costs in the ac-
tion. If the parties fail- to file such ‘statement and make
such deposit, they are deémed to waive trial by Jury 9 o

WYOMING In Wyoming, a party d351r1ng a jury trial is re-
“quired to file a demand in writing, accompanied
w1th a dep051t of $12. Failure to make’ such demand and
deposit is deemed 'a waiver of trial by“guny.; If the party
making the deposit is successful, He can recover the amount
from the opposite party as part of his costs in: the case.lO

- ALASKA : In Alaska, the pertlnent statute expressly

‘ states that "partles to a judicial proceeding
are requlred to contribute toward the expense of maintaining
courts . of Justlce, or.a partlcular action or proceeding there-
in, by the payment of certain sums of money, ... denominated
trial fees.™.l The amounts of the trial fee in the terr1to~
rial District Court are: for every trial by Jury, $12; for -
every trial by court, $6; for every. judgment without- trlal,
$3. 'The trial fee is to be paid by the plaintiff, appellant,
or mov1ng party before he is entitled to proceed. If he pre-
~vails in the action and is entitled to recover costs, the fee
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is taxed against the adverse party. However, if it appears
to the satisfaction of the court that the party cannot pay
the trial fee, he may be allowed to proceed without prepay-
ment .12 , ,

HAWAII In Hawaii, the person making a demand for jury
trial in any civil suit or proceeding where issue

has been joined is required to pay to the clerk of the cir-

cuit court, Mas further costs of court," the sum of $5.13

B. PAYMENT OF MODERATE JURY FEE AFTER TRIAL

Several jurisdictions provide that a jury fee of a moder-
ate amount shall be taxed as costs at the conclusion of the
trial against the unsuccessful party in the suit. In most
instances the amount so taxed goes into the county treasury.
These jurisdictions include the states of Colorado, Indiana,
Iowa, Kentucky, Missouri, Nebraska, North Carolina, and West
Virginia.

COLORADO In Colorado a jury fee of $5 is taxed as part

: of the costs of the suit in each case tried by
Jury. When the fee is collected, the clerk pays it into the
county treasury.ls :

INDIANA In Indiana, when cases are tried by a jury, a

jury fee of $3 is taxed as costs in favor of the
courty, but where a case is tried by a jury in a city court,
the jury fee is taxed in favor of the city.l5

IOWA In Towa, a jury fee of $10 is taxed in every
case tried by a jury in a court of record; when
collected it is paid by the clerk into the county treasury.l6é

KENTUCKY In Kentucky, the procedure is somewhat more com.
plex. In the circuit courts, a jury fee of $I

is initially paid by the successful party in the following
situations: (a) upon the return of a verdict into court by
the jury, or (b) upon a dismissal or non-suit. Upon the
gvithdrawal of a jury by consent after it has been sworn, the
ury fee is paid by the plaintiff, The fee is paid

the clerk of court? No e?cecution can ias%gxzn a judgggnt ?J?xtil
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the fee is paid. If the successful party fails or refuses
to pay the fee, the other party may pay it, and get credit
for it. In each of the above situations, the jury fee 1s
taxed as costs agalnst the uneuccessful party.

In the lower courts, the situation appears simpler. The
jury fee is paid by the demandin % party and taxed as costs
against the unsuccessful party. \

MISSOURI 4 In Missouri, a jury fee of $12 is taxed as

‘ costs against the unsuccessful party in
civil cases where a jury has served. This amount, when col-
lected, is paid into the county treasury 18

NEBRASKA In Nebraska, a jury fee of $10 is taxed in
the bill of costs against the party against
whom verdict is rendered. In addition, the unsuccessful party
also has to pay a trial fee of $5 whether the case is tried -
by the court or a jury. The amounts, when collected are paxi
1nto the county treasury 19 o 7 IO .

NORTH CAROLINA  In North Cardline; in a civil-action in a

) court of record in which a jury has been im-
panelled, the party adJudged to0 pay costs must pay a "tax® of

$5. This "pax fee is charged by the clerk and collected by

the sheriff and paid into the county treasury. The fund. ‘e

raised in this manner is set apart for the payment‘of Jurors '

attending the courts of the county.zo , S

WEST VIRGINIA In West Vlrglnla, the sum of "elght dollars

: for jury costs" is taxed in the costs agalnst
a person agalnst whom a judgment on the. verdict of a jury is
rendered, and agalnst a person on whose motion the verdict of
a jury is set aside and a new trial granted. This amount, -
when collected, is paid into the county treasury.?l = -

Ce PAYMENT OF FEE DETERMINED AFTER TRIAL

In at least two Jurlsdlctlons, Arlzona and Loulelana,

the total amount of the jury fee is determined by the court
at the conclusion of the trial and taxed as part of the costs.
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In Arkansas, the statute provides that jurors? compensation
is to be taxed as costs against the unsuccessful party.

ARIZONA In Arizona, a jury fee based on the total per

diem compensation of the jurors is fixed by the
court at the time of the rendition of judgment. It is taxed
as costs, and is included in the judgment, along with other
allowable costs, such as fees of officers, witnesses, come
pensation of referees, and costs of taking depositions and
certified copies of papers. The jury fee is paid to the
clerk of court who pays it to the county treasurer. The
court may at any time for good cause shown relieve any per-
‘son from the payment of the jury fee when the court believes
such relief proper.22 #The purpose of the provision as to
jury fees, ... is to reimburse the county, and the provision
is within the power of the legislature to adopt.f <3

Jurorts fees are $8 for each juror for each day's attend-
ance. Mileage is determined by the judge, but is not to ex-
ceed twenty cents per mile for one trip one way only.24 There-
fore, with a twelve-man jury, the cost per day would be %96,
plus whatever allowable mileage the Jjurors might claim.?

ARKANSAS  In Arkansas, according to the statutory prcvisions,
the compensation of jurors is taxed as cost and
paid by the unsuccessful party. 6 Per diem compensation is
$5 for each juror.27 In addition to this per diem payment,
Jjurors are allowed the sums necessarily paid out for crossing
any ferry or toll bridge in going between their homes and the
court .28 Any person who is summoned as a Juror but is not
accepted is allowed the same per diem for each day’s attend-
ance until excused; in addition, such unaccepted juror is
allowed five cents per mile, from and to his home.?9 All
mileage is also taxed as cost.30 (Certain counties of the
state are excepted from these provisicns, and presumably
governed by a similar provision of an older statute.3l)

For a Jjury trial that lasts several days, the total
amount of the fees taxable as costs against the unsuccessful
party could theoretically become quite substantial. In

practice, however, most courts of Arkansas apparently do not
tax the cost of the jury against the unsuccessful party; in
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most counties the jury cost is paid by the county, but the
losing party is usually taxed a small amount, appro:dmately
$2, as jury fee.

LOUISIANA In Louisiana, there is a combination of a fixed
deposit at the outset, together with an addi-
tional sum to be determined at the conclusion. The party
requesting a jury deposits $12 as jury costs, and in addition
gives a bond for such amount as may be ‘determined by the
judge to cover the additional cost of the jury. The party
malding the deposit has a right to have these amounts taxed
as costs against the other party if he should prevail. A
Jjury will not be ordered in a civil case unless the deposit
is made and the bond given. In case the judge should order a
jury on his own initiative, the plaintiff must advance the
deposit of $12, which will be taxed as costs against the un~
successful party. If the plaintiff fails to make the deposit
within certain specified periods of tlme, his suit will be
dismisaed.33

Gompensaticn of jurors is $4 for each day's attendance,
and five cents for each mile necessarily traveled in going
to and returmng from the court house, to be charged once
onJ\y The per diem compensation of $4 for each juror con-
stltutea the basis upon whlch the additional cost of the jury
is determined.35

Different provisions apply to Orleans Pé,rish, wherein
compensation of jurors in civil cases sitting in the City of
New Orleans are entitled to $1 for every case in which they
find a verdict. This amount is to be charged among the costs,
and must be advanced by the party praying for a jury trial
when he files his petition or answer; otherwise his prayer is
disregarded and the case tried by the court. 36

D. SUBSTANTIAL DEPOSITS IN ADVANCE
OF AND DURING TRIAL

In the foregoing examples the jury or trial fees imposed
by most of the states appear to be nominal in amount, and bear
little relation to the cost to the government of providing a
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Jury trial. Exceptions are Louisiana and Arizona, where the
amounts are determined at the conclusion of the trial, and
are related to the compensation of the jurors.

California, Nevada and New Mexico have taken a somewhat
different approach to the problem of jury fees. These states
require a substantial deposit by the party demarding a jury
trial, and a deposit at the beginning of each day during the
progress of the trial. In California and New Mexico, failure
to make such deposits constitute a waiver of trial by jury.
The statutory provisions of these two states are of suffi-
cient interest to warrant more extensive treatment.

CALIFORNIA The development of this partion of the law in

the state of California has been based on the
concept that the right to a jury trial in a civil suit is
protected by the state constitution, but it is also in the
nature of a privilege that can be waived. Thus:

Even though a jury trial is undeniably a signifi-

~ cant right and one that is constitutionally pre=-
served it is nevertheless settled law in this
Jurisdiction that the right to a jury trial is
not part of the framework of government but that
it is a privilege that may be waived by the parties
to the action. A waiver by one party, however,
does not deprive the other of a right to have the
issues of fact submitted to a jury.

The Constitution of California expressly provides
that the legislature has the power of declaring
what shall constitute a waiver of trial by jury,
and although the legislature may not in the guise
of procedural regulation attempt to abridge the
right of jury trial as it existed at common law
at the time the constitution was adopted, it can
make reasonable regulations prescribing the mode
of waiver of a jury trial.37

The California Code of Civil Procedure provides that
trial by jury may be waived in a number of ways. In addition
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to the more common provisions found in many statutes, such

as by failing to appear at the trial, by written consent filed
with the clerk or judge, by oral consent in open court, and by
falllng to announce that a jury is required at the time the
cause is first set upon the trial calendar, or within five days
after notice of setting if set without notice or stipulation,
the code also provides that failure to make certain deposits
seasonably constitutes waiver of trial by jury. For instance:

5. By failing to deposit...a sum equal to the
- amount of one day's jury fees. .10 days prlor
to the date set for trial. :

-6, By falllng to dep031t...promptly after the
impanelment of the jury, a sum equal to the
mileage or transportatlon...of the jury accrued
up to that time.

7. By failing to deposit...at the beginning of
the second and each succeeding day?s session a
sum equal to one day's fees of the jury, and the
‘mlleage or tranSportatlon, if any there be.38

The Code also provides that the court nay, in its dls—
cretion, allow a trial by Jury although there has been a
walver of such a trlal. :

Wide discretion appears to be given to the court by
the language of the code. However,'“the requirements are
strictly construed and a fajlure to comply with the terms of
the statute will result in a waiver of the r1ght."39 A num-
ber of California cases have held the right to jury trial to
have been lost through non—compllance w1th some of these re-
qulrements. ’

In one case involving subdivision 5°of the section just
quoted, the California court held that there was no denial
of due process when the trial court denied a litigant's demand
for a jury trial where the litigant did not dep051t the jury
fees on time. The: court summarlzed the case as follows:
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Appellant contends that she was denied due proc-
ess by the denial of her demand for a jury trial.

~ The record discloses that on November 9, 1943,
appellant filed her written demand for a trial
by jury. On December 20, 1943, the cause was set
for trial before a jury on January 3, 1944, and
written notice was served on appellant on the same
day. On the day set for trial the appellant de-
posited the jury fees and thereupon demanded a
trial by jury which was denied. Section 631 of
the Code of Civil Procedure provides that a trial
by jury is waived by failing to deposit with the
clerk ten days prior to the date set for trial, a
sun equal to one day's jury fees. Having failed
to deposit the necessary sum at the prescribed
time, appellant cannot now assert that she was
denied a jury trial by any error of the trial
court 40

A further question might be raised as to what would be
the effect if a party complied with all the earlier require-
ments and a jury trial was underway, but on the second or
some later day, the party failed to make a satisfactory de-
posit in compliance with subdivision 7 of the Code. Pre-
sumably, the court could proceed to try the case without a
jury. In one case, however, where the plaintiff who had
demanded a jury trial had paid the first day?'s fee but failed
to pay the second dayt's fee according to subdivision 7,
except by a check which the clerk would not accept, the court,
on the defendant?'s motion, dismissed the case for want of
prosecution instead of going on with a court trial. On ap-
peal, this was held not to be an abuse of discretion.il
Against the appellant?!s contention that the trial court
abused its discretion in dismissing the action rather than
dismissing the jury and setting the case for trial by the
court without a jury, the appellate court said:

eees In our opinion it camnot be said that the
trial court abused its discretion in dismissing
the action. A jury had been demanded by plain-
tiff and he was insisting upon a jury trial
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~without paying the jury fees required by law
and without making any request for a trial by

- the court. As a matter of law he had waived
his right to a trial by Jjury by a failure to
deposit the jury fee3s at the time specified
(Code Civ. Proc. sec. 631, subd. 7), and the
delay resulting from the granting of his re-
quest for time within which to produce the
fees obstructed the orderly and expeditious:
handling of the business of the court. If
appellant had desired to have the jury dis-
missed and the cause set for trial before the .
court sitting without a jury, he should have ' -
made such a request. .The trial court might
well have granted such request upon condition
that appellant pay the jury fees incurred for
the second day of trial before the time set
for the trial by the court. In the absence.
of such request we believe that the trial
court properly dismissed the,action.AZ

A waiver once made can only be w1thdrawn at the dlscre-
tion of the trial court:

A waiver of jury trial, voluntarily and regu-
larly made, continuss for the duration of the
trial and cannot afterward be withdrawn ex~
cept in the discretion of the court ....43

However, the fact that itis always within the
- discretion of the court to relieve a litigant
from the operative effect of a prior waiver of
jury trial adds an ameliorating influence to
the administration of the rule that once the
right to jury trial is gone it is gone forever
unless there is a complete new trial ....44

It is not clear from a reading of the California statute
whether the amounts paid by the party demanding jury trial
may be recovered by the paylng party against the adverse party
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if the paying party should prevail. One section of the
statute provides that when a party has deposited jury fees
and the case is settled or a continuance is granted on motion
of the party depositing the fees, the money will not be
refunded if the court finds that there has not been suffi-
cient time to notify the jurors.4> Another section provides
that the prevailing party in a civil action, including a
defendant in favor of whom the action is dismissed, is en~-
titled, as costs,to expenses incurred for food and lodging
or other reasonable necessities of the jury.’+6 The statute
appears silent on the express subject of recovery by the
depositing party of the amounts deposited toward the per
diem and mileage expenses of the jurors in the event the
depositing party should prevail in the case.

In practice, the operation of the statute in relation
to the deposit of jury fees appears to vary in the different
counties. The per diem compensation is from $3 to $5 for
each juror, as provided in the statefs Government Ccde. In
general, at the conclusion of the trial, the prevailing
party may recover as costs from the losing party in the
action the items of jury expense (per diem compensation,
mileage, meals) paid out on behalf of the jury.47 ‘

NEVADA In civil cases in the state of Nevada, the party

who demands a jury trial must pay in advance each
day to the clerk of the court the per diem of each juror
engaged in the trial of the case. If the party who pays the
fees prevails in the lawsuit, he can recover the fees so paid
from the losing party. Furthermore, if the jury is dis-
charged without finding a verdict in a civil action, and the
party who demands the jury and pays the fees obtains a judg-
ment, he can also recover the fee so paid from the losing
party. L8

The amount of per diem compensation of each juror in
attendance is $6. Mileage allowance is fifteen cents a mile
for each mile, one way only.49

In practice, the party demanding a jury trial may be
called upon to deposit a rather substantial amount of money
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if the trial should last over a period of time. During the
selection of the jurymen from the members of the venire, the
expenses of the members of the venire are paid by the county.
When the jury is selected, the party who demanded the jury
mst pay the sum of $72 for each day of the trial. If a
demanding party should make the initial deposit and the
trial commenced, but fail to make the required deposit on
the second day, or on some other later date, on motion of
the opposing counsel the action would be dismissed by the
court, without prejudice. There is no statutory provision
for relieving a party of the necessity of making the re-
quired deposit because of financial hardship or for ang other
reason, and the court has no discretion on-the matter.

NEW MEXICO New Mexico is another state which has statutory
‘provisions providing that a party demanding a
Jury trial shall be required to deposit a sum of money before
trial begins, and to make a deposit on each subsequent day.5l
The statute provides that "in all civil cases the fees of the
Jury actually engaged in theé trial ... shall be taxed as part
of the costs ... against the party losing the same ... and
whenever either party shall ... demand a jury ... ‘the party
so demanding ... shall be required to deposit the sum of
thirty-six dollars ... on the day before ... trial, and thirty-
dollars ... additional for each subsequent day «..." How-
ever, when there are sufflclent court funds on hand to pay all
costs of the Jury durlng the term, such deposits shall not be
requ1red.52

Furthermore, in an approach similar to that of the
California statute, the New Mexico law also provides that
failure to comply with the requirements of the statute shall
constitute a waiver of the right to a trial by jury. It
states that ‘'whenever a party demanding a jury ... shall fail
upon being so ordered by the court, to advance the jury fees
sss Or any part thereof ... such party shall be deemed to have

waived a jury ... and the case shall then be ... tried by the
court,. >3

The statutory compller's notes state that the foreg01ng
sections have been superseded by Rule 38 of the Rules of -
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Civil Procedure for the District Courts of the state of New
Mexico.?t This statement is probably based upon the fact
that New Mexico is a state where complete rule-making power
is vested in the Supreme Court.?? The compiler has appars
ently accepted the view that judicial rule-making "envisages
the promlgation of rules of practice to supersede existing
statutory or code provisions.®

The New Mexico rules are patterned after the Federal
Rules of Civil Procedure. Subdivision (b) of Rule 38 of the
Federal Rules provides as follows:

Demand. Any party may demand a trial by jury
of any issue triable of right by a jury by
serving upon the other parties a demand therefor
in writing at any time after the commencement

of the action and not later than 10 days after
the service of the last pleading directed to
such issue. Such demand may be indorsed upon

a pleading of the party.>7

 However, subdivision (b) of Rule 38 of the New Mexico
Rules has been recast to provide that either party may file
a notice that he desires to try the case without a jury.
Whereupon the opposite party must elect within 10 days
whether he demands a jury trial. %In event the opposite
party shall elect to try said cause to a jury, he shall,
within five (5) days of making said election, deposit with
the clerk of the court the sum of thirty-six ($36.00) dol-
lars for and on account of jury fees .... Failure to deposit
said jury fees shall be ... waiver of trial by jury sees
Provided, ... where definite dates are fixed ... so as to
require the parties to elect ... at ... the calling of the
docket, any party desiring a jury trial must so announce at
that time and deposit a jury fee of thirty-six ($36.00)

dollars. Failing ... he will be deemed to have waived a
Jury trial.®

This rule does not provide for a determination by the
court as to whether there are court funds sufficient for the

trial of all causes during the term, as does the statutory
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provision. It appears to make the deposit mandatory. On the
other hand, it is silent as to the necessity for additional
deposits for each subsequent day of trial.

The amount of the required deposit of $36 appears to
be based on the former rate of jurors! per diem of $3.58 In
1949 the per diem rate was increased to $5, and the mileage
from five cents a mile to seven cents a mile.59 The required
deposit, however, has not been increased commensurately.
Another provision of the statute provides that whenever jury
fees are advanced by a party demanding trial by jury, fthe
amount so advanced shall be paid to the jury ... and shall be
deducted from the amount per diem that the jury would other-
wise receive ....m00 As it stands, it appears that the state
of New Mexico would bear the difference in per dlem.to the
extent of $2 per juror.

The provisions of the New Mexico rules governing waiver
of jury trial, contained in subdivisions (b) and (d) of
Rule 38 have been described as awkward by a member of the
New Mexico Bar. In comparing the New Mexico provisions with
the corresponding provision of the Federal Rules,él which
were adopted in large measure by New Mexico, it was said:

The excellent federal rule concerning the
waiver of jury trial has not been adopted.
Under the New Mexico rule, either party to an
action in which the right of trial by jury
exists may file and serve a notice that he
“waives a jury trial and requires his opponent
to make his own election within ten days. If
the other party desires a jury trial, he must
file and serve his written demand within that
time and make an initial deposit of $36 for -
jury fees. The rule also permits the use of
another method whereby the trial court may
establish definite dates for calling the doc-
ket so as to require litigants to elect at
that time whether they desire jury trials.
The writer has never heard any good reason
given for retaining the comparatively awkward .:
- New Mexico practice.
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Without familiarity with the practice and procedure of
the New Mexico courts, one might hesitatingly surmise that a
probable reason for the comparative awkwardness of the New
Mexico provisions lies in the attempt of the statutory drafts—
man to accomplish several purposes under the doctrine of
Wraivert: to cause an early election of jury trial, to insure
the advance deposit  of Juror fees, and to avoid the danger of
having the statutory provisions declared unconstitutional.
Some of the phraseology of the California statute can also be
termed "'comparatively awkward" as it attempts to accompllsh
these multlple deectlves.

E. COMPULSORY ARBITRATION

PENNSYLVANIA The state of Pennsylvania has taken a differ-

ent approach to the problem in its attempt to
. speed up the trial of cases involving small amounts and re-
lieve the cost of such trials to the state.

In 1951 it passed a law providing for arbitration of
cases where the amount in controversy is $1,000 or less. A
board .of three arbitrators is appointed from among the mem-
bers of the bar. The appointment is made within 10 days
after the case is at issue, and the board renders its award
within 20 days after hearing. The compensation of the mem-
bers of the board of arbitrators is determined by the court
and paid by the county. Either party may appeal from an
award, but any party appealing must first repay to the county
the compensation of the arbitrators. Such payments are not
taxed as costs and cannot be recovered from the adverse

party.©3

The constitutionality of the procedure adopted by
Pennsylvania has been upheld by the Supreme Court of Penn-
sylvania against the challenge that it violated the four-
teenth Amendment of the Constitution of the United States
and the Pemnsylvania constitutional guarantee of jury trialfh
The Pennsylvanla Supreme Court was divided on the decision,
the majority holding that a reasonable condition could be
imposed on a litigant®s right to a regular court trial, and

that the requirement that the county be reimbursed for



27

arbitrators! fees, even though the payment to the county was
not thereafter recoverable as costs, was not per se an un-
- reasonable condition.

In the specifics of its operation, the Pennsylvania
statute provides that the Court of Common Pleas of any of
the Pennsylvania counties may, by rule, require that all
civil cases upon coming to issue, wherein the amount in
controversy is $1,000 or less (except those involving title
to realty) be submitted to arbitration by three members of
the county's bar.65 In one county the rules provided for
fees of $25 for each of the three arbitrators in each case.
In another county the rules fixed the arbitratorst! fees at
$30 for each arbitrator for each case, but in a particular
instance, on petition to the court, the fees can be increased
in an involved case, or decreased to prevent injustice; the
required repayment to the county can also be reduced by the
court in a particular case to prevent injustice or hardshipfb

From the effective time of the statute in January, 1952
to May, 1955, some 4O of a total of 67 counties in Pennsyl-
vania had adopted rules implementing the statute.67

The results realized from the New system in Pennsylva-
nia have been reported as gratifying. From the point of
view of speeding up the administration of justice, in one
county where previously a waiting periocd of some three or
four years was necessary before civil cases could be reached
for jury trial, trial can now be reached within a year. In
another county, after one year's experience, the new method

for handling the small cases had so reduced the backlog in
the court of Common Pleas that the larger suits are coming

trial very rapidly, and in the April 1955 term the calendar
was so nearly current that it included one case filed after
the first of the year, whereas previously there was a waiting
period of at least a year. From the point of view of the re-
duction of expenses in fees paid to jurors and in jurorsf
meals and mileage, it was reported that the net saving in one
county was $72,000 a year.68

A leader of the Pennsylvania bar who headed the commit-
tee to investigate compulsory arbitration for a county of
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* 100,000 population with a bar of 215 lawyers writes about
it after a year of operation:

We are now enthusiastic about compulsory arbi-
tration and its operation. The judges of .
Montgomery County have adopted it, effective
May 1, 1955, making it appllcable to pending
cases.

3* 3

As of May 1, 1956, compulsory arbitration has
been in effect in Montgomery County for one
year. The favorable results in operation have -
exceeded our expectations. Hearings were held
~even during the summer months. Four hundred
fifty-eight cases have been set for arbitration
and for the most part finally disposed of. -

This is a very large number of trials for a
county of our size.

We are now up to date with arbitration cases.
Our backlog has disappeared.

3 3% 3¢

Sixty days is the proven limit from the time
suit is brought until final judgment, if no
appeal is taken. Only one case is scheduled
for an appointed time and place. This is a
great advantage to both lawyer and client who

- do not have to wait around court until their
case is reached and then perhaps have it con-
tinued. They go to a hearing immediately.
The actual hearings consume from one and a

" half to two and a half hours, about one third

- to one half of the time required for Jury
trials.

All hearings have been scheduled in courtrooms,'
‘and the arbitrators occupy the Benche. They
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conduct dignified and thorough trials with the
result that the litigants realize that they
have had a real trial of their dispute. The
rules of évidence are observed, but without
too mich formality. The arbitrators can elime
inate incompetent evidence in their determina~
tion, mich as in equity cases. The arbitrators
render their verdict at the conclusion of the
hearing or hold the matter under advisement.
They must file their award within twenty days
from the hearing.

3 H# 3

The operation of compulsory arbitration has
met with the general approval and comenda-
tion of the judges, lawyers and litigants.

There have been practically no complaints.69

(FGSLATIVE REFERERGE BEREAU
~JAN 15 1957

TERNTORY OF HAWAR
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IV. CONSTITUTIONALITY

The constitutionality of statutes requiring a deposit
of a fee as a condition of the exercise of the right to a
jury trial has been upheld. The general rule has been sum-
marized as follows: ~

According to the great weight of authority,
legislation may, without denying or en=
croaching upon the right to jury trial,
impose, as a condition of the exercise of
the right to demand a trial by jury, a re-
quirement for the prepayment or deposit in
court of jury fees, provided the fees ime
posed are reasonable and the statutes are
uniform in operation throughout the state, -
‘where such uniformity is required. Such a -
condition may properly be required by rule
of court. In support of this view, it is
said that the right of trial by jury does
not include the services of a jury without
cost, but that such right is of the same
nature as the right to have official serv-
ices performed by public officers.l ‘

Furthermore, it appears to be settled law that a party
may waive the right to a trial by jury. Thus:

A constitutional or statutory guaranty of a
right to jury trial in a civil case is, as

a general rule, regarded as a mere privie
lege which a party litigant may at his op-
tion voluntarily waive by consenting to, or
entering into, a stipulation or agreement
for the submission of the trial of the case
or issues therein to the court, and this '
regardless of whether there is any legisla-
tive provision for wan‘ing a ,]ury
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‘In practice, the fact that a jury trial is usually
demanded for tactical reasons of counsel appears to be

“‘accepted by most observers and writers on the -subject.

The Massachusetts Judicial Survey Commission is outspoken
on this aspect. and points out the difference between the.
constitutional right of the litigant and the. tactics of
his counsel:

It is an uncontested fact that many tlmes counsel
will claim a jury trial for reasons which are ir-
relevant to the constitutional right of trial by
Jury Such reasons may include the desire to set
up a favorable tradlng situation to secure &
settlement without trial, or merely to postpone
the need for careful preparatlon of the case for
a considerable period. Claim for jury trial may
often be of a most perfunctory character. To
the extent that these practices can be cut down
by a moderate Jury fee, congestion will be re-
lieved without any Jjeopardy to constitutional
rights. ' There is a difference between the con-
stitutional rights of a citizen and the tactlcal
practlces of his counsel.3

A Jurlst of New- York is of the same opinion, and feels
that jury trials in civil cases are largely matters of hig-
torical hangover and the habitual practices of lawyers. He
further points out that civil cases in "equity,™ which often
involve extremely 1mportant matters, are tried without a
jury. Indeed, the federal constitutional guarantee covers
only "suits at common law."4 The writer states:

The constltutlonal guarantee that a man may not
be deprived of liberty without a Judgment of a
representative body of the communlty is a safety
factor of flrst importance.

The same con51deratlons do not apply, however,
or at least not to the same extent, to c1v1l
cases—-ordlnary commercial disputes or personal
injury cases. Indeed, ours is the only country
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in the world which any longer attempts to
handle civil litigation within the jury frame,
and coincidentally it is the only country
which has court delay. England, the cradle
of the common law and of the jury system,
abandoned juries in most civil cases long agoe.

Jury trials in civil cases are only a matter
of habit and history. The most important
civil cases, although the least numerous, are
tried without a jury. Cases for an injunc-
tion or to compel the performance of a con=-
tract, cases for a marital separation or in-
volving the custody of children=—-in fact
nearly all cases except claims for damageS-
are tried without a jury because those actions
happened to grow up in a compartment of the.
law, known as "equity,™ outside of the jury
sphere.

There is no reason for jury trials in the one
area and not in the other., - The same reasons
for or against jury trials apply equally to
both.  We are thus controlled by tradition
rather than by reason in the division of cases
which may or may not be tried before a Jury 5

A federal Dlstrlct Court Judge also feels that, short.
of amending the Seventh Amendment to the Constitution, it
would be desirable to discourage the use of jury trials in
civil suits in the federal courts by the 1mp051t10n of Juny
costs to be pald by the- partles.« ~ S ,

In crlmlnal actlons the present 51tuat10n is
unlikely to be changed, because of the content
of Article III, Sec. 2, Clause 3 of the Con~ .

- stitution, providing for trial of all crimes
by jury, and by the Sixth Amendment. Likew
wise, without an amendment changing the Seventh
Amendment, relating to suits at common law,
there is no likelihood of any change which
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would deprive a party, against his will, of a

a jury to which he would now be entitled.
~ But experience indicates that the business

" of the courts would be expedited to a con=-

siderable degree if there were more cases
tried either without a jury or under a law
making a majority verdict acceptable.
Practically speaking, neither procedure
"would interfere with the administration of
justice. Even if majority verdicts be
sanctioned in civil cases, why should we
not encourage the parties to waive their
rights to demand a jury in favor of the
trial before the judge alone? Perhaps the
most practical means of such encouragement
would be to modify the policy now in effect
regardlng the payment of the costs of the
juries——per diem payments and subsistence.

Why should Uncle Sam always pay these costs,
especially in civil suits? In earlier times
in this country, it was permissible to tax
jury fees as costs under statutory provisions,
as 1s the case generally in the state courts

- at the present time.

The foregoing views represent the predominant opinion
on the subject. Dissenting views are centered around the
following ideas: those that advocate doing away with the use
of the juries in civil cases do not claim that juries lack
competence or fail to promote the interests of justice; that
twelve persons drawn from a cross section of the commnity - -
can more adequately arrive at a conclusion concerning a fact
situation than a single judge; that the right to a jury trial,
as a constitutional right, should not be sacrificed for
reasons of economy; and that the proper way to relieve court
calendar congestlon is to prov1de for more courtrooms and
3udges.7 . .

To a practlclng attorney "the way to relieve congestion
in courts is to meke lsgialators understaad that evergthlng

gas %ggg%iiﬁglnce World War II except the nwiber of judges and
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1. 31 American Jurisprudence 5812,

2. Ibid., at 583.

3. Report of the Massachusetts Judicial Survey Com-
mission, p. 98.

he WIn suits at common law, where the value in con-
troversy shall exceed twenty dollars, the right of trial by
jury shall be preserved, and no fact tried by a jury, shall
be otherwise re-examined in any Court of the United States,
than according to the rules of the common law." United
States Constitution, Amendment VII.

54 Dav1d We Peck, op. cit., at 459-460.

6. J. Frank McLaughlin, Judge, Ue Se District Court,
District of Hawaii, 16 Federal Rules Decisions 481, 487
(March, 1955)« -

7. Walter R. Hart, Justice, Supreme Court, State of
New York, "Shall the Jury System be Sacrificed on the Altar
of Economy?%, New York State Bar Bulletin, April, 1956,
Pe ll+6¢ o ’

8. Sigmund L. Miller, Attorney from Hartford, Connec=
ticut, in an address to members of the National Association
of Claimants? Compensatlon Attorneys in Honolulu on August
11, 1956, as reported in the Honolulu Star—Bulletln, August
13, 1956, po 6 COlo lc

1
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V. CONCLUSIONS

The following alternative courses of action are open to
the Territory of Hawaii if it should desire to impose some
sort of jury fee to accomplish in some measure the objectives
of lessening the number of jury trials in civil cases, thus
speeding up the court calendar and reducing costs, and of
having the private 11t1gants in civil suits bear a portion.
of. the costs of the jury in cases 1nvolv1ng Jury trial:

: l. Enact leglslatlon increasing the present fee
of §5 to a larger amount. As indicated above,
the states that have such a fee range from a
low of $3 to a high of $25. Amounts of $10
and $12 appear to be in force in several
states. The Judicial Survey Commission of
Massachusetts recommended a fee of $15 for
that state; or

2. Enact legislation imposing a single fee in
an amount which bears some relationship to
minimum juror costs.l For instance,a single
fee of $48 could be imposed as a minimum, on
the basis of one day's per diem compensation
of $L per juror for 12 jurors. Or a single

' fee of $96 might be imposed on the basis

- that a jury trial is seldam concluded in less
than two days? time. In the latter event, a
provision for a partial refund in case the
trial does not go beyond the first day could
be included; or

3. Enact legislation imposing a substantial
deposit before trial by the party demanding
a Jjury trial, together with an additional
deposit on each subsequent day. This legis-
lation could combine the main features of the
California and New Mexico provisions (set

forth in Appendices 4 and 5). The amount of



each deposit could be measured by the total
per diem cost of the jurors! compensation.
Accrued mileage allowances might also be
included; or

L« Enact legislation setting forth certain
broad requirements as to amount of deposit
and method, and authorizing the Supreme
Court of the Territory of Hawaii to adopt
and promlgate such rules of court as it
may determine appropriate to implement the
legislation, within broad limitations as
to amounts and method.2 ‘

5. In addition to the foregoing, the Territory
could also enact legislation providing for
-compulsory arbitration of civil cases in
which the amount in controversy is below a
certain sum, similar to the Pennsylvania
statute which sets the amount at $1,000.

Under any of these alternatives, discretion could be
given to the trial court to grant relief in cases of impe-
cunious litigants and to avoid injustice or real hardship.J
Provision could also be made for the recovery of these de-
posits from the adverse party as part of the taxable costs
of the lawsuit in the event the party who had demanded a
Jury trial and made the deposits should prevail in the case.

To remain within the limits of the constitutional doc-
trines, legislation and rules of court which impose substan-
tial advance deposits as a prerequisite to jury trial would
have to be cast under the theory that failure to make the
requisite deposits would constitute waiver of the right to
trial by jury. ;



FOOTNOTES

1, %The pay of jurors in courts of record shall be,
for actual attendance at court, four dollars a day during
such attendance, and twenty cents for each mile actually
and necessarily traveled, in going only. Jurors residing
ten miles or more from the court shall be paid four dollars
for each day that they shall report in person to the clerk
of the court, in addition to the mileage fees hereinabove
provided. Jurors re51d1ng upon an island other than that
upon which the court is holding session shall be paid six
dollars for each day that they shall report in person to the
clerk of the court, in addition to the mileage fees herein-
above provided.” Revised Laws of Hawaii 1945, sec. 9797,
as amended by Session Laws of Hawaii 1945, c. 62, sec. 1.

2. The Supreme Court of the Territory of Hawaii has
power to prescribe by general rules the practlce and proce-
dure in civil actions and in criminal proceedlngs, and such
" rules “have the force and effect of law and shall supersede
any statute in conflict therewith.® (Revised Laws of Hawaii
1945, secs. 9614 and 9617 as to civil procedure and Session
Laws of Hawaii 1949; Act 380, secs. 9618.01 and 9618.04 as
to criminal procedure, :) This is known as full rule-making
power, Furthermpre, the Supreme Court has power to revise,
amend, add or eliminate items of the statutory costs and
fees and to prescribe new costs and fees and their advance
payment, (Revised Laws of Hawaii 1945, sec. 9741) However,
it would appear that express statutory authorization would:
be required to effect the imposition of specific trial fees
or Juror fees of substantial amounts, particularly if the
failure to dep031t such fees were to constltute a walver of
trlal by Jury

3. At present, judges ‘and maglstrates of all courts of
the Territory have discretion to waive prepayment, or to re-
duce or remit costs, in special or extraordinary cases where
such costs appear onerous. (Revised Laws of Hawaii 1945,

sec. 9743)
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Appendix 1

STAYES IMPOSING SOME FORM OF JURY FEE OR TRIAL FEE

A, States Requlring Payment of Moderate Jury Fee, Before
Trial, By Party Requesting Jury

State Amount of Fee Taxable as Cost Agalnst Adverse Party
if Depositor Prevails?

———

CONNECTICUT $10.00 for jury of slx 3

25.00 for Jury of twelve Yes
MICHIGAN 3.00 Yes
UTAH 5.00 " Probably yes, although statute not
speciflo.
WASHINGTON {2.00 Yes
WYOMING [2.00 Yes
ALASKA 12.00 trial by jury In
distrlict court
6.00 trlal by court In Yes
district court.
HAWALL 5.00 Yeo

B. States Requlring Payment of Moderate Jury Fee, After
Trial, By Unsuccessful Party

State Amount of Fee Taxable as Cost in Favor of County?
COLORADO $ 5.00 Yes, clerk collects, pays to county
treasury.
INDIARA 5.00 Yes, but where case trled in city
court, fee goes to city.
108A 10.06 Yes, clerk collects, pays to county
treasurye.
KERTUCKY 4.00 Yes, but Initial payment is made by
successful party to clerk.
#ISSCUR! 12.00 Yes
NEBRASKA 10.00 jury fee
5.00 trial fee whether Yes
trial by court or
Jury
NORTH CARCLINA 5.00 Yes, collected by sheriff.

WEST VIRGINIA 8.00 Yes
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Appendix 1 {Conttd)

C. Paymewrt of Fee Determined After Trlal

Payabl ‘
State Amount ag; _: AggiggglfoifngOS;:tx?
LOUISIANA  $12.00 advance deposit by demanding Demanding Yes, if paying party
party, who also gives hond party prevails.

for additional costs.
48,00 additional cost for each day

of trials ;

ARIZONA 96.00 for each day of trial, plus  Losing. . .Yes, paid %o clerk,
mileage up to maxlmum of party who pays over
20¢ per mile for a one way : to county
trip. oo treasurer.

ARKANSAS 60.00 for cach day of trial, -ac- — Not enforced In most
cording to statute. counties.

2.00 jury fee usually collected Losing Yes
in most countles ~ party

D._ Payment of Substantial Deposit Im Advance of And During Trial

State Amcunt Payable by Taxable as Costs
, : Agalnst Losing Party?
CALIFORNTA  $3G.00 to $60.00 per day Demanding party Yes
) varies with count!es) -
NEW MEXICO  36.00 per day o Demanding party Yes

NEVADA 72.00 per day - - Demanding party Yes

Es_ Compulsory Arbltration -

Jurise : Taxable as
State dictional Arbitrators' Fees Payable by Costs Agaiamst
Amount - - ' . Losing Party?

PENNSYLVANIA $1,000 County, but party who appeals decision of No
maximum arbitrators must reimburse county thelr
cospensation, usually amounting to $75.00
to $90.00 for three arbitrators.

SOURCESe Statutes and other materials clted In footnotes to chapter 11l of this

study. [t is probable that a number of other states require payment of
some form of jury fee, particularly of moderate amount, which Is preseribed by
local practice or in rules of court or statutory provisions so situated that It
would take substantially more time to determine than the purposes of thls study
would Justlfy. o BEREEE :
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Appendix 2

JUROR FEES IN CIVIL ACTIONS IN COURTS OF RECORD

State
ALABANAR

AR1ZONAD
AIKALSASC
CALIFORNIAD

COLORADO® -

connecticut?
DELAEARES-
FLORIGAD
GZCRGIA!

HAWAL LS

1DAHOK .
ieeots!

CIHDIANAR
109A"
KANSAS®

KENTUCKYP
©Loulstimad
MAINET
WARYLAND®

MASSACHUSETTSE
n ICHIGANY

. INNESOTAY
aississippi"

5 1SSOURT®
BONTAKAY

NREBRASKAZ'
HEVADARR

LE W HANPSH IREDD
KEW. JCRSEYEE

KEY h[X\COdd

. Per Dienm

$3.00

B.00 -
5.00
3.00-5.00, varies
with counties
3.00 for first 2 weeks,
4.50 thereafter

. B.0O

10.06

5.0C

2.00-12.00, varies
with counties

4.00; 6,00 if trial on
different island:

4.00 .
4.00-5.00, varies
with counttes; -
7.50 maximum
5.00
5.00
5.00

5.00

4,00

10.0C

5.00-7.50, varies ..
with counties

10.60

8.00
4.00
6400
5400

per day
half-day

" 3.00 .

6.00

4.00

6.00

6.00 ) )

5.00, but may be -
reduced

5.00

.20
.05
.15

151

.i0
.06
.05

«20

.15

.05

.05
.10
07

«05
.10
15
.05

6

Mileage
$.05

going & returning plus
ferriage & toll
vaximum one way

plus ferriage & toll
going only

from residence to court

from residence to court
going & returning
going & returning

going only

one way
each way

to & from court
from residence to court
to & returning

out & home once a week
going & returning

out & home

éofﬁg &ireturniné’.'

«075 to & from court

. 05

-.05
.05

005
vls
-&07:
.02

-67.

going & returning plus

ferriage & toll
from residence & return
each way

each mile necessarily travelled

one .way only
to & from court each day
to & from court i

to & from court



State

NEW Yonxee
NORTH CAROLINATT

NORTH DAKOTASS
onrohh .

OKLAHOMAT !
oreGoNd i

pcnuvaertATT
RHODE [SLAND

SOUTH CAROLINA®®

SOUTH DAKOTAPR
TENNESSEE®®
TEXASPP -
UTAHSY

VERNONTTF
VIRGINIASS

WASHINGTOM
WEST VIRGINTAUY
WISCONSINVY

WYOMINGHY

—————————

L - N 0.

s e LD

500
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Appendix 2 (Cont'd)

Per Diem

Hileagg

$6.00, but may be reduced $.05 going & returning -

2.00—5.00 varies
with counties

4,00

5400 maximum, fixed

by court

7.50
7.00
10.00

lpSO—G;OC;'var)és
_with counties
5.00 ’ ’

4.60

" £.00-5.00, varies

with countles
8.00
7.00
3.50

5.00 e
2-00-5.901 fixe‘ by
court )
4.00-8,00, fixed by
beard
5.00 per day
2.00 half-day
200 for person § miles

. or more from county

_ seat

Ala. Code- 1940 ‘Title 11, sec, 98,

Arlz. Code Ann. 1939, secs. 94125, 34.]30, Arize Laws 3956, ce- 9l
Ark. Stat. 1947, secs. 39-301,
Cal. Code Civs Proc.,
Colo, State Ann. 1935, co 66, sec. 45.

39-302,

<05 coming & returning

.05 each way

» «05 from residence & return

. 05 golng & returning

.08 gctng & returning

<07 going & returning

.10 to & from court for first day
«03 each subsequent day

_.DS golng & returnxng
‘.05 each mlle necessarlly travelled

" #10 going & returning plus

ferr!age & toll

kik.20 ‘one way each day»

.06 ‘each way
<10 ‘going ‘& ‘returning;
.00 maxloun

}10 each wvay - :
+05 golng & returning

" +10 ‘going & returning

+10 each mile actually travelled
oI5 for person more than 25 -miles
from a raiircad

(Deer!ng's 1953) sec. l96

Conn. Gen. Stat. 1989, 1953 Supp., secs. 1496c, 189Bc.
Dels Code Ann. 1953, Title 10, secs 8903.

Fia. Stat. ‘953, SeCSe 40.24, 40, 30-
Ga, Code 1933, sec. 59-120, as amended by Laws 1955, No. 131,

Haw. Rev. Laws 1945, sec. 9797, as amended by Sesse Laws !945, ce 624
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Appendix 2 (Cont!d)

Idaho Laws Ann, 1947, sec. 2601,

I11. Revs Stat. 1953, c. 37, sece 35! and c. 53, sec. 62.

ind. Stat. Ann. 1933 éBurns, 1946 Rep!acement), 1955 Cum. Supps., secs 4-3319.
lowa Code 1954, sec. 6G7.5. :

Kan. Gen. Stat. Ann. 1949, sec. 28.122.

Ky. Rev. Stat. 1955, sec. 29.390. '

La. Rev. Stat, 195G, 1952 Cum. Supp., sec. 3045. i

Ne. Rev. Stat. 1944, c. 103, sec. 6, as amended by Laws 1953, c. 148, and .
Laws |955, Ce 4[20

hd. Ann. Code. 1951, 1956 Cum, Supp., Article 51, sec. 22.

kiass. Ann. Laws 1956, c. 262, sec. 25.

t.iich. Comp. Laws 1948, 1954 Cum. Supp., sec. 602.147. )
tinn. Stat. 1949, sec. 357.26, as amended by Sess. Laws 1953, c. 478.

‘liiss, Code Ann. 1942, sec. 39533 1952 Cum. Supp., secs 3959.

tie. Reve Stat. 1949, sec. 494.100.
Lont, Reve Codes 1947, sec. 255401.

Neb., Reve Stat. 1943, Reissue of 1952, secs. 33-138, 33-140.

Nev. Comp. Laws 1929, secs. B490, 8491, as amended by Statutes 1953, c. l27.
e He Rgve Stat. Ann. 1955, sec, 500-28.

. J. Reve Stat, 1937, 1953-54 Cum. Suppe, 22Asl-1,

K. Ko Stat. 1941, 1951 Cum. Supp., secs 30-137.

N. Y. Judiciary Law, {Con. Laws Serv.), sec,s 749-a.

M. C. Gen. Stat. 1943, sec. 9-5, as amended by Laws 1947, c. I0IS5.
;s Ds Rev. Code 1943, sec. 27-0905. .

Chio Rev. Code Ann. (Baldwin's 1953), secs 2303.34.

Okla. Stat. 1951, Title 28, sec. 86,

Ore. Rev, Stat., sees. 10.060, 10.G70, 10.340.

Pa, Stat. (Purden's 193G), TYitle 16, secs. 350, 352 and Title 17, sécs. li2la,
as amended by Laws 1951, Act 12. ’

R. 1. Gen. Laws 1938, ¢. 633, sec. B, as amended by Reve Laws 1951, c, 2707.

S. C. Code 1952, secs. 38-301 through 38-309 (Per letter dated December 12,
1956 from Legislative Council of South Carolina to the author).

S. D. Code 1939, sec. 32.1021, as amended by Laws 1947, c. 150.

Tenn. Code &Michie’s 1938;, sec. 10042, as amended by Pub. Acts 1949, c. 129.
Tex. Stat. {Vernon's 1948), Article 2122, as amended by Laws 1953, c. 379.
Utah Code Ann. 1943, secse 28-5-1, 28-5-12; and sec. 48-0-5, as amended by
Laws 1949, c. 59. ) , )
Vt. Stat. Rev. 1947, secs. 599 and 16,504, as amended by Pub. Acts 1951,
No. 233. ‘ :
Va. Code 1950, sec. 8-204, as amended by Acts 1954, c. 709.

$ash. Rev. Code, secs. 2.36.150, 36.01,060,
%. Va, Code 1955, sec. 5281, ‘

Visas Stat, ‘95', gecs. 255.30’ 255’3‘- .
#yo, Comp. Stat. 1945, secs. 12-302, 12-303
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Appendix 3

PER DIEM COMPENSATION OF JURORS IN CIVIL ACTIONS 1N COURTS OF. RECORD

Amount R I A T N
$1.50  SOUTH CAROL!NA, varies to maxle
. mym. of . $ -00. in some, countles s T
$2.00 esoncm but $12.oo naxlmm Lf;,ﬂnoaru cmm.m, but $5.oo maxioum.
in certain count ies. BEST VIRGINIA, but $5.00 maximusm.
$3.00  ALABAMA COLORADO for Ist two weeks, then $4.50.
CALIFORN 1A, but. $5.00 in . mlssounl } .

some counties.
$3.50 VIRGINIA

$4.00  HAWALL, but $6.00 when serves NEBRASKA

LOn dlfferent (sland. . NORTH DAKOTA
* JDAHO ’ " TENNESSEE
ILUINGIS, - but $?.50 wax!nuu.<ﬁ CUTEXAS cl
. LOUISMNA e e »lecousm, bt $s. 00 maxisum.
$5.00 .ARKANSAS‘. Lo s e NEW, JERSEY, but may. be reduced by
- FLORIDA : S ee 0 i .. ... .county board of. freeholders.
INDIANA ST T T NER MEXTCO.
fowA- o T o U 0HI0, maxlaum, fixed by colrt.
KANSAS : St e OKLAHOMA -
- KENTUCKY . _ SOUTH DAKOTA ;
" MARYLAND, but $7.50 maxfmu-. WASHINGTON :
urssrsslppl ' WYOMING, but $6.oc for pefson more than
A . five miles from county seat.
$6.00 'Mtunesqta A, New HAMPSHIRE
CMONTANA 0 : NEW YORK, but may be reduced by
“"NEVADA- - S ) council or board of. supervisorse
$7.00°  PENNSYLVAMIA- - - 7 L VERMONT

$7.50 OREGON -

-

$8.00 ARIZONA - ST HICHTGAN

" CONNECTIOUT UTAH,
$10.00  DELAWARE S MASSACHUSETTS

MAINE ©. Tt o RHODE ISLAND

Sources: State statutes, as cited in Appendix 2.

r—a——————
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Appendix L

CALIFORNIA CODE OF CIVIL PROCEDURE
(DEERING'S, 1953), SECTION 631

Sec. 631. [Waiver of jury trial: Manner of waiﬁer;7
Trial by jury may be waived by the several parties to an
issue}bf fact in manrer following:

1.
2.

3.

Lo

By failing to appear at the trialj;
By written consent filed with the clerk or judge;

By oral consent, in open court, entered in the
mimutes or docket;

By failing to announce that a jury iS'reqﬁiréd, at
the time the cause is first set upon the trial

- calendar if it be set upon notice or stipulation,

or within five days after notice of setting if it
be set without notice or stipulation; provided,
that in justice courts such waiver may be made by
failure of either party to demand a jury within
two days after service upon him of the notice
provided for in Section 594 of this code; provided
further, that in any superior court action if a
jury is demanded by either party in the memorandum
to set cause for trial and such party thereafter
by announcement or by operation of law waives a

~ trial by jury, then in said event any and all ad-
verse party or parties shall be given 10 days!

written notice by the clerk of the court of such
waiver, whereupon, notwithstanding any rule of
the court to the contrary, such adverse party or
parties shall have not exceeding five days imme-
diately following the receipt of such notice of
waiver, within which to file and serve a demand
for a trial by jury and deposit advance jury fees
for the first day's trial whenever such deposit is
required by rule of court, and if it is impossible
for the clerk of the court to give such 10 dayst
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notice by reason of the tr::.al date, or if for any
cause said notice is not given, the trial of said
action shall be continued by the court for a suffi-
cient length of time to enable the giving of such
notice by the clerk of the court to such adverse -

party.
Regardless of anythmg corrbained in the forego:.ng to

' the contrary, the court may in its discretion, upon

5e

such terms as may be just, allow a trial by jury to
be had, althcmgh there ha.s been a wa.n.ver of such a
trial.

By falling to deposit m.th the elerk, or Judge ’

. sum equal to the amount. of one day's jury fees payable

- under the law, as provided herein. .In justice courts

such deposit mist be made two days prior to the date
set for trial or prior to the date to which the trial
has been postponed because. of the demand for a jury

_ trial; in other courts such deposit mist be made 10

6.

7

days prior to the date set for trial.

By failing to deposit with the clerk or judge,
promptly after the impanelment of the jury, a sum
equal to the mileage or transportation (if any be
allowed by law) of the jury accrued up to that timse;

By failing to deposit with the clerk or judge, at
the beginning of the second and each succeeding day's
session a sum equal to one day's fees of the jury,
and the mileage or transportation, if any there be.

The court may, in its discretion upon such terms as
may be just, allow a trial by jury to be had although
there has been a waiver of such a trial. [ﬁnacted
1872; Am. Stats. 1933, p. 1875; Stats. 1941, ch. 1191,

. sec. 1; Stats. 1951, ch. 1737, sec. 91, Operanve

Janua.ry 1, 1952J
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Appendlx 5

NEW MEXICO STATU@ Qﬂ, SECTION 12:1015 58! TON

Rule 33'. : Jury Trial of Right. [Sec. 19-100(38)] .

(2) Right Preserved. The right of trial by jury, as
declared by section 12 of article II of. the Constitu=-
tion of the state of. New Mexico, shall be preserved to
the’ partles 1nviolate. X L e

(b)‘Notice'of'Juny Trial and Trial Docket.

(1) At any tlme after issue, in any cause where the
. parties 'are entitled to a jury trial, as a matter
of ‘right, and where either party desires to try
said cause to thé court without a’jury, such party
may file in the office of the clerk and’ serve upon
- the attorney for the’ opposite party a written
. notice to that effect and within ten (10) days
“-thereafter; the opposite party shall ‘be required
to elect -whether he demands a jury trial or is
willlng to try said cause before the court without
- a jury, filing a copy ¢f atch election: in ‘thé -
.office of the clerk of ‘tle district court and
serving & copy upon the ats *ney~fbv the aﬁpcslte
party. -In event the opposite party so served with
notice shall elect to wvwvo trial by jury, the cass
shall thereupon stand i»ir-trial pon the nomjury
docket to be +hereafter cal_od up P trial o due
 courses In event thie wpposive partj whall elect
.to'try said cause to & juty, he shall, within five
(5) days of making saic slzction, deposit with the
. clerk of the court the sum of thirty-six $36 c0)
-+ dollars for and on “account of  jury fees, &nd” the
. -case shall thereupon be;- by the ¢lerk, plaued upon
T the jury: trial docket. for- trlal ‘at the next succeed-
. -ing térm of.court. Failure to deposit said Jury
fees shall be held to be a waiver of trial by jury.
Provided, that where dsfinite dates are fixed by
the trial court for the calling of the dockeh so
a3 to require parties to elect whether or not they

.
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desire jury trials at the time of the calling of the
docket, any party desiring a jury trial must so an-
nounce at the time and deposit a jury fee of thirty-
six ($36.00) dollars. Failing to do so, he will be
deemed to have waived a jury trial.

(2) Whenever the issues in a case requiring a trial by
jury are made up during a regular term of court or
within five (5) days prior thereto, the court may,
upon application of either party, unless trial by
jury be waived, place such cause on the jury trial
docket, and the same may be tried at that term of
court, unless it is made to appear that such trial
will work a prejudice to the opposite party. In all
cases referred to in this paragraph, where jury
trial can not be had at the impending term, the case
shall be gcverned by the provisions of subparagraph
(1) of tnis rule.

(c) Same~-3pecification of Issues. In his demand a party may

()

specify the issues which he wishes so tried; otherwise he
shall be deemed to have demanded trial by jury for all
the issues so triable. If he has demanded trial by jury
for only some of the issues, any other party within 10
days after service of the demand or such lesser time as
the court may order, may serve a demand for trial by

jury of any other or all of the issues of fact in the
action.

Waiver. The failure of a party to serve a demand as
required by this rule and to file it as required by
Rule 5 (d) constitutes a waiver by him of trial by jury.
A demand for trial by jury made as herein provided may
not be withdrawn without the consent of the parties.
Provided, however, that if a demand for jury is made by
either party and thereafter one jury term is passed, the
party demanding a jury may, provided he give notice to
the other party, withdraw his demand for a jury and upon
such withdrawal of such demand the deposit so made by
such party shall be refunded to him and thereafter the
parties shall be in the samz situation, having the same
right to demand a jury trial under the provisions of this
rule as if no such demand and withdrawal had been made.
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