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SUUMARY 

During the 19l:7 session of the territorial legisl2ti.,1.r0 ti'!O bills TIere 

introducod to provide for the commi tnent ehd treatnent of sexual pS:Tcho~x\thic 

persons. S.B. No. 21; of 19/',7 ~ utilJ.zing the sm:1e procedure as is now fol­

lowed fo:\.' the cor,lmHment of the insane or mentally ill, ooes not include the 

element of criminalit:·. In contradistinction, S.B. 227 of 1947 applies 

onl:;7 to persons cha:i:ged w:'.th crime who are shown to 1::e sexual psychopaths. 

Each of these bilJs hos in principle :l.ts c0l1nterp8rts on the nlninland, 81-

though there is not widesprecd 2C1option of eHher. 

Fundmaental to legislction of this nature is that 2dequate 1.18c.ns be 

adopted to protect the c:!.vil rights of the individual. .:'\11 conparable s-cat-

utes on the mainland provicle for 1:80r5.n[;s 5 but C:Greer-:1ent is not ev:i.c:ienced on 

the r5.£,;ht to jury tr:i.cl. The defining of d10 is e llse:~l18l psychopeth" in 

terns v;:l:thin the gresp of the le:'mc:m appears to be espec:Lcl1y difficult. 

Should .) "sexual psychopathll act be adopted in the 'l'erritoJ:"'lJ, the im-

mediate problems Y:h:i.C~1 'iwuld heve to be cnticipa'~ed ere the nUll1ber of persons 

nho would be cOlJI!1ittod, the cost of the pl'ogr8m, and y;hot extra personnel and 

facilities l:ould be necessory. I;ainland e::perience as riell as data available 

ill the Terr~.tory perni ts the Elaking of C3lJproximate estimotes. 

Bosie to ')oth bills is tl1e proposal thot society protect ::.tself agcinst 

persons who 8}~e r~ot "ins8ne l1 but 1:1hose mentel condition caUSGI:l then to comni-t 

crimincl oets of G. sexual nGture b;; ::Lncorcerating thOll: 'lll1til tbey no longer 

have sl:ch tel1dency. nore controversial :l.s YJhethor societ~r is onti tled to the 

S[lme protect:i.on before any cr:i.minal 8 et has :~een co:mi tted. Apart froE} scfe-

guarding soeiet:r, en essentic.l elenent of both bills is the furnishi..l1g of 

med:i.cal tro8tment to such sexpal psychopaths ~n order to n ttr'mpt to cure them. 

If the prirnory purpose ~s cOl1s:1.dercd to be c1.1rctivG, then the COIl:ll1ission of a 

criminol Gct becones less lildcr:tQl than the need of such persons for treatnent. 
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"lnsani tyll is not a v!Ord of easy defini tion-!"'i t has no precise legal 

meaning and has long since lost an approved place in the medical vocabll­

lary.l 

1,Vhen insanity :LS raised os a defense to crirne, the English case of 

~£l v. MpNar;ll:tlm2 is relied upon as precedent for the applicati.on of the 

"right and wrong" test--if a man charged 'idth crime was able to distinguish 

between right and wro11g, legally he is sone. Actually, this test for legal 

II ins tmi tyll discloses only one of many forms of mental disorder which may 

materially affect one's moral responsibility for a criminal act. For ex-

ample, the person who commits a crime under "irresistible impulse ll may be 

denied the legal dofense of "ins8nity" due to his consciousness of wrong-

doing, but exp8}.~t evidence may demonstrate that he was well nigh powerless 

to curb the urge 1'1h1ch led to criHE1. A sexual psychopath, as the term is 

popularly understood, is one of these persons whose mental condition ordi-

narily does not permit a defense of leGsl ":insanity, II but ';'!hose propensity 

to perform anti-social acts of a sexual nature is often evidenced in the 

lThis is an attempt to state the problem in laymen's language, de .. 
void of the technical terEls and definitions v:hioh confuse the uninitiated 
as well as furnish 0 fertile fj.8ld for the semantic dlsputeo of both phy­
chia-crists and psycholocists. l)e hElve prob[lbly erred in the emphasis on 
simplicity, but it appears that little would be gained in a report of this 
nature by trying to distinguish in detail between psychoses and psycho­
pathic states on the one hond, or to describe in detail eaoh of the wide 
variety of disorders, such as manic-depressive :i.nsnnity~ dementia precox, 
paranoia, and the alcoholic insanities, Ilhioh are considered to fall with­
in the term "insanity. 11 Similarly, it is recognized that persons 'who are 
popularly considered as "sexual psychopaths"""persons with mental condi­
tions predisposing to anti-socio.l acts of a se:xual nature not legally clas­
sifiable as insone--may not te psycho;::;aths at all but may be psychotics or 
have demonstrable physical lesions. 

28 EnG. Rep. R. 718 (18/:3 ) • 



form of sO:h"'l.lal crimes and whose mental condition may be diagnosed by quali-

fied experts. 

Apart from these criminal aspects of "insanity," j.t is recognized 

that individuals suffering from mental conditions which make their going at 

large a source of danger to themselves or others can be committed to mental 

hospitals or insane asylums as insane until they are cured. The "right and 

1JJrong test" is obviously not the criterion for determining the advisability 

of COf:1l1litment. Being essentially a civil mutter, all of the procedural pro-

tections in criminal trials are not applicable to the hearings for commit-

menii. Sexuc.l psychopaths as a class are ordinarily not included within this 

type of l1:i.nsane" persons either, but depending upon an individualts condi-

tion end actions, his mental state mny be such that he is considered "insane" 

and a fit subject for commitment. 

Since the sex offender has a definite tendency to repeat such crimes,3 

merely returning him to prison after each new anti-social act does not pro-

teet society. Ptm:tshment through incarceration in prison fails to serve as 

a deterrent. Indefini te custod~T until curod is not generally available, for 

just as he is not legall;;: lIinsane" for purposos of the criminal law, so he 

may not be "insane ll nith regard to the procedures established by law for the 

commitment to insGne asylums or mento.l hospitals. Thus there is a tendency 

for society to attempt to protect itself by making special provision for the 

commitment of sexual psychopaths sand j.f they can be cured through medical 

treatment, to furnish it, 

3"The Legal Disposition of the Sexual Psychopath," ~nns:vlvania Law 
~view, Vol. 96, Ho. 6, June 1948, p. fJ74. The Kinsey report concluded from 
dota on more than 1200 persons convicted of se~: offenses that there vlere very 
feiT! who modified their sexual patterns as the result of their contacts with 
the lavi. Kinsey, et al, Sexual Behavior iu ~ Human ~, 1948, p. 392. 



There is no exact point of time beyond nhich it is 8greed the public 

is logically justified j.n protecting itself by detaining a sexual psychopath 

short of incarceration for crj.lne • Conceivably, after a person has been tried 

or even sentenced for a sexual crimeL~ he may be e~mmined, and if determined 

to be a sexual psychopath, corr.mi tted ~.ndefin::i.tely as mentt::'lly ill until pro-

notlJ.1ced cured. Instead of l:.8ving COli1Tilitted a sexual crine, the trial or 

sentonco for ap! crime might be util:1.zeo as the point at Y111ich sexual psy-

chopathy is to be ascertained. r,ut both of these require at least one crime 

to set the procedure in operation. A third method adopted for protecting 

the public is to cOffiY'el 2n examinaticn and commit a sCJ:ual ps~rchop£1th to a 

mental hospital :Lndef:i.l1i tely, solely on proof of a mental condition predis-

posing him to conlll1it se~:ual crimes end ;:dthout hi.s bej.ng charGed nith or 

being convicted for any crime. 

If a person j.s to be commi ttC'd to en ins8ne as~rlum or mental hospi-

tal, it is essential that hi.s rights as [In individu81 citizen be protected. 
\ 

The mentvl condition he is charged ·pith h8ving must be defined j.n the statute 

in specific terms, an adequate hearing procedure outlined, ond r:.ghts of ap-

peal s8feguarded to prevent arbitrary or illegal action. Fundamentol is the 

problem of expre~sing medicECl concepts in lcmGuage understandable both to the 

jurist end the l{'}'!l1an. 

2. I'£rri t,9ri£!,l B:b.2.1s 2nd ~s1nlanc1 CounterEarts 

TVJo bills providing for the CO[1mitment and treotnont of sexual psycho­

pathic persons in the territorial hos",ital rJere i.ntroduced during the 19L,7 

----------,---------
4Sexual crimes in the Territor:r 170uld include abduction (n650), adul­

tery (11657), asspult rJith intent to rape or ravish (11665), carnal abuse 
(11669), fornication (11661), incest (11670), indecent assault (11666), 
intercourse Y:i.th females under age (11663), lascivious conduct (11673), po­
lygamy (11671), procurinG (11676), prostitution (11771)~ rape (1167[j)~ crimi­
nal seduction (11680), end sodomy (11681, Hevised Laws of Hawaii 1945) • 

.. .3 .. 



session of the Territorial legislature, S.D. No. 213 of 1947 provides for 

the conmitment of the mentally ill or ~Lnsane and does not require proof of 

criminality. In contr:::distinetion, the second bill, S.B. No. 227, provides 

for specialized treatment of persons charg0d r.:ith any type of crime who are 

shown to be se:::ual psychopaths. EBch of these bills has in principle its 

counterp£lrt on the II1c:linlanc1, Dlthough the:re hos been no vlidespread adoption 

of either, 

The pioneer in this type of legislation '!Os l'.iichigan rrhich passed the 

first IIsex offender ll act in 1937. This statute "1fS the folloYring year de-

elDred unconsti tutionel on the grounds that tIle ~ct provided for criminal 

proceedings Tlithout observ:tng certrin constHutionally Guaranteed rights.5 

In 1939, I'Iinne20"Ga jJ8f1sed [1 sexual :;Jsychopath offender act which vms 

tested 2nd found vi;',l5.d by the United States Supreme Court.6 tIassachusetts7 

and Wisconsin8 have modeled the:i.r stG-Gutes on the Iannesota aot. Similarly? 

the longuage of .5.£'. No. 213 of 1947 as or:i.ginally :i.ntroduced pas in effect 

based upon th8t of the Einnesota statute coupled nith the e01.'rt·s interpre-

t L· 9 D.·'.:Lon. In none of these three states nor in S.B. No. 213 of 1947 is it 

5n o' ] F·t 1 (10 "'l r\ ) ')r'6 f'; 1 r-l 2'"'1 1<") ,,: 5"L :.Sl_P_-~ v. -!.QD~~-f ;;;Ju •• 0 .• _C 1. ;) , .u !'.,. .J:,. 

6This stntute \,'8S uDheld by the Hinnesota court in §~ ~ ru 
fearS2!! v. ~!£ Qmrr1 £t ~~ flQ.TIn"cy .Q1~. (1939) 205 Liinn. 5L~5; 287 
N. J'. 297, nnd subseCluently by the United States Supreme Court in I:Iinnesota 
v. p~~ ~ (1940) 309 U, S. 270. For an evaluation of the 1m! and the 
court's decision, see James E. [uIChes, liThe r1il1nesota f Sexual Irresponsibles' 
La'w," !,Jental HYGiene, Vol. nv, Ho. 1, JcnuDry 1941, pp. 76-86. 

7Mass • Acts 19L~7, ch. 6153, sec. 1. 
I'} 

°Wisconsin Stat. 19L:7, eh. 51.37, sec. 1. 

9See discussion of defini t::'on of se:mal psychopaths, pp. 11"14. 



necess2ry that the alleged se:Kual psychopath be charged with a criminal act 

before he i,'8Y be eXQi;-t:Lned end D detcrItdnstion of sexual ps~-chopathy be made.10 

S.B. No. 227 of 19L:,'"I, unlike S.Ll. No. 213 of the S2me session~ provides 

for a person cherged ~'Hh €I crime to be examined, upon petition being filed, 

to determine if he ~_s a seJrual psychopath. Other stctes in /Ihich 8 person 

cher::;ed vlith crime, or Dfter conviction therefor; ma;,/ be e::~a!.1ined for crimi­

nal sexual psychopvthy are Cclifornia,11 Illinois,12 Michigan,l3 Ohio,14 

end WJshington. 15 Only the WDshington stott,te specifically requires the crime 

to be one of Q sexual nature, but the C;:,liforni2, courts h.:-;ve construed that 

stDte's statute to tho S8me effect16 and Michican roports that the majority 

of comm:i.tments result from 8 c1~.rect charge of sex c1eviotion.l6a 

10r!0V18ver, in Linnesotf3 the law '.ItlY be apDliec1 in prectice to those 
persons believed to ~~cve COI.lJ'1itted sexual crimes. Letter of Dr. Royal C. 
Gray ~ Chj.ef ~ rental HeDlth Un:Lt, l';innesota Division of Pu',lic Institutions, 
September 7 < 19L&. COIDm1.1nic2tions from [sssDchusetts end TIT:tsconsin indicate - ,. 
their laws hove been :')ut "GO little t1se. 

llCalif. 1iTelfnre and Insti tut:l.ons Code, sees. 5500-5516. 

12Revised Stctutes of Illinois 19L}7, ob. 38 5 sees. 820-825. 

13j:Iiohigon Public Acts of 1939, No. 165 $ cs amended by L::Lchican Public 
Acts of 191,7, No. 2L,2. 

14'l'hroclanorton 1s Ohio Code Annototed, sees. 13451-19 to 13451-22, as 
amended (BGlc1win I s Ohio Code :Sorvice, 19L}G Cumulative Supplement). Actually 
the Oh::io oct includes aD psychop8thic offenders, and not ,just sexual psy­
chopaths. However, as e:;{amination is mandntory of tar the conviction of cer­
tain se:l:ual crimes, Ohio's statute is discussed herein. 

15Washington Session Laws of 1947, ch. 273, sec, 1. 

16~£opl~ v. £!aley (19/:1) 46 c. A. 2d 618, 116 Pac. 2d 1;98. 

l6~etter of Lir. Charles F. ;\ioGG~ Depu"!;y Director, rdchigan Department 
of I'.lental H0!;lth~ i::>eptember 17, 191;.8. 

-5-



In view of the two different approaches to the problem evidenced by 

Senate Bills No. 213 and 227 of 1947, comparison of their procedural aspects 

uith practices on the mainland are facilitoted bJ treating the bills separa­

tely.17 

.§.B. No. ~Qf.1.947 (commitment without re€;rrd to_crimi!1i'llit~r): 

The procedure presently followed in the Territory for the commitment 

of the insane nould be made equally applicable to the alleged sexual psycho­

path.1S This would be essentially: 

(1) Petition £2t £2mmitm~~1. An application for an order of co~nitment 

is presented to a district magistrate or circuit judge by a close relative, 

or anyone of a group of persons listed, in the form of a statement of the 

facts upon which the allegation of sexual psychopathy is made, accompanied 

by a certificate of one or more physic:i.ans nho meet prescribed qualifications. 

Notice of the application must be served upon tho person involved or a rela-

tive or guardian as prescribed in the statute. 

(2) !karing. If no written request for hearinG is made, the magis-

trate or judge may proceed to determine the question of sexual psychopathy. 

In the event a hearing is demanded, or if the magistrate or judge so desires, 

a hearing is held. No provision is made for a jury. p~ appeal from an order 

of commitment may be made to the territorial ps;y-chiatric commission within 

ten days from the decision, but it does not operate to stay commitment. 

(3) CommitD1en~. In view of the terminology of S. B. No. 213 of 191:.7, 

commitment uill be only to the territorial hospital. The alternative of 

17For schematic presentation of procedural provisions of all eight 
state sexual psychopath acts, see Appendix A. 

lSCommitment procedt~e for the insane is prescribed in Revised Statutes 
of Hawaii 1945, seos. 4015 .. 20; see also, secs. 4029-31, 4.0.38, 40.39. 

-6-



placing such person in the care and custody of a relative or guardian, which 

is possible in the case of the insane, appears to be precluded. 

(L: ) Qischarge 9.I 12~. The medical director of the territorial 

hospital may discharge a patient at any time if he is satisfied that the per­

son is cured or is no longer dengerous to the public safety. Applications 

for s. discharge or po role may be made by the patient or on his behalf by 

friend or relative. At the discretion of the medical director, the patient 

may be paroled subject to recall to the hospital under the terms of the origi­

nal commitment. 

(5) MQ~nl~ug ££gnterparts Q£ ~ ~ 21J~ Of the three states-­

Massachusetts~ Linneso-ca, and V,Fisconsin--which have enacted legislation com­

parable to S.B. No. 213 of 1947, all have adapted over to sexual psychopaths 

the general provisions of lan applicable to the commitment and care of the 

mentally ill. However, more detail relating specifically to the commitment 

of sexual psychopaths is incorporated in the sexual psychopath laws of these 

three states. These commitment proceedings are roughly comparable to that 

proposed for the Territo~J, the prima~T difference being with regard to the 

r:i.ght to a jury trial. Like S.B. No. 213 of 1947, Minnesota makes no provi ... 

sion for a jury hearing; jon r.Iassachusetts the judge may, in his discretion, 

have the issue determined by a jl~T; and in Disconain the alleged sexual psy­

chopath, or a friend or relative, may demand a jV~J trial. 

In each of the three states, a specific statement in the se:lmal psycho .. 

p2th act denies to the person determined to be a sexual psychopath the ability 

to raise such determination as a defense against criminal charges. 

213 of 1947 is silent in this regal~. 

S.B. No. 227of_19J.r.7 (criminal sexual psychopaths): 

S.B. No, 

Unlike S.E. No. 213 $ SoB. No. 227 of 19Lf7 conteins in detail the 

.. 7-



procedure to be followed for persons charged with any criminal offense who 

appear to be se~llal psychopaths! 

(1) ?.sttition m commitment. The county attorney, -the public prose-

cut or , or the attorney genercl may file a petition in the SE:me proceeding 

wherein the person stands chorged "Jith crime setting forth the foots tending 

to show sexual psychopathy.19 

(2) Ebcl.1lnination.§.llil pearipg. When a petition has been filed the oourt 

20 
appoints two psychiatrists to examine the alleged psychopath. If they :b9t11 

conclude the person is a sexual psychopt:djh, prior to the trial on the criminal 

charge the court conducts a hearing to deterrnine the issue of psychopat1\r. No 

provision is i:lrde for a jU!';1i triel. 

(3) COiill11i tment. Upon determination of sexul::l.l psychopathy 'the accused 

person is committed to the territorit:ll hosp:i.tal or other oppropriate institu-

tion under the dep2rtment of institutions l.mt:U he is fully End ,ermanently 

recovered. 

(L.) Discharge. Procedure for d:Lscharge upon recovery is commenced by 

the filine of a petition vdth the court by which the l)sychopa-th VIDS committed. 

A hearing is held, and j.f full recovery :i.s fOlmd to have occurred, the person 

is dischcrged from the custody of the director of inst:.i:tutiQns and is ordered 

to stand trial for the criminal offense originally charged. 

191n view of the circuit courts beinG ej:pressly declared to have juris­
diction for the purpose of C011ducting hearinGs for cOPli1:1.tment and detention of 
criminal sexuEl psychopathic persons, it ~LS not clear nhether or not petitions 
may be filed only in those criminal cases v:hich Dre tried by circuit courts. 

2°011e of the elements in the def:i.nition of sexual psychopath as con­
tained in S.B. No. 227 of 1947 is thBt the suspected psychopath is not feeble­
minded to an eJrtent making him criminal13T irresponsible. As feeble-mindedness 
may be determined by a psychologist in the pSJ1cholocical clinic of the Terri .. 
tO~J or one certified lJ<r the clinic, the question hos arisen whether a PSYM 
chologist should be pIeced on -the examining board, or provision be mode for a 
psycholOGist I s serv:tces. 

-6 ... 



(5) Ua..;inland .9.21?l).teIParll .Q£ .§.&. ~. 2;27. Of the five states with 

statutes provicUnG for the e~:eminstion c.nd co;~nitment of sexual psychopeths 

aft rr they ore DccnsEld of crime, not one $ like S.B. No. 227, na1'r01')8 the pos .. 

s:i.ble time for the psychopathic e':;~81n:i.n8tion and hearing to the perioo from 

the meking of the accusa tioJ:1. of the criminal offense to the stand:ing of trial 

for the cri.rninGl charge. The 1930 s-Gc::.tute of Illinois fixes the SBme period, 

but 2nother stctute oClopted in 191;7 requires eJ:amj.notion of criminals convic-

ted of certain sex crimes prior to their rclGGse from prison end their com .. 

l;1i tment to 0 stete hospital jf found to be criminal sexual pS~7chopaths. 21 

Californi8 and I:ichigon prov.:tde for the oetcrminD:tion of the sexual 

psychopDthy of 8 1181'60n chorged n:1.th crime before 01' after conviction and be .. 

fore sentence. The hearinG j.n HGshington follows the conviction or plea of 

guilty to described sex crimes if prior tl1E"Jreto <:1 y1st:i.tion allecine se:h'1).ul 

psychopath;r is filed. 22 In Ohio, the court E1'l1st, after tbe cor.rrn:~.ssion of cer'" 

t . . 23.1 f'.!.. t1 • ~ • f tl . f tl 8.ln sex cr:Ulles anu may £1_ I,.sr . .":!8 conVlC'lJlOn 0 0 181' cr:l.lues, re er 1e con-

victed person for examination. :"'11ore referral for eZ8J:lil18tion is not euto .. 

m2tic, the petition alleging the existence of se~vDl psychopathy is filed by 

the prosecuting a·::torney or r:rl.itorney general (Il1inois,24 !.1ichigen, Washing­

ton) ond in California may ap:;Jarently be filed by any interested person. 

21Revised ,Stdtrtes of Illinois 1947, ch. lOG Gec. 112. Sex crimes 
listed 8re: rape, incest, cr~.me against neture, t<:&ing indeoent liberties 
yJith 8 cbild, or an dtempt to commit eny of the foregoing. 

22C:rimes listed in :'Jashincton are: 2bduction, incest, rape, assault 
with intent to commit rape, indecent assault, contributing to the delinquency 
ot: minors v!here sex offonses ere involved, sodomy, indecent exposure, indecent 
libert:i.es r:ith chHdren, CElrnal lmorJled~e of ch~.ld:ten, solicit:":.ng or enticing 
a child for immor~l purposes~ and any dlsorderly conduct involving a sex 
o£fonso. 

23Crimes '::hich rCC1'ire a mandntortJ eX8mination in Ohio n re ~ rape, car­
nal knot7ledCG of girl lmder sixteen and '::'"i:temots to hnve such knowledge ~ im .. 
proper liberties 1'dth Dr indecent exposure before fe!i1£lle child under fourteen, 
:i noost ~ and sad 0Ir\17 .. • 

24E:xamin£ltion of incarcerDtec1 criminals prior to release from peniten­
tiary is automatic. See note 21, SUiJra. 



A jury trial to decide the question of sexual psychopathy may be 

demanded by the alleged criminal sexual psychopath in California, Hichigan, 

and Washington~ Illinois is the only state TIhich specifically requires im­

paneling of a jury to determine if a iJorson is a. criminal sexual psychopath.25 

The states that make provision for criminal sexual psychopaths are not 

agreed on restraining the freedom of the se)~al psychopath until cured. A 

recent decision interpreting Colifornia 1 s sexual psychopathj.c act concludes 

that when a sexual psychopath is returned to tho court from a mental hospital 

because further treatment VJill not be beneficial, the court cannot recommit 

him as a sexual psychopath even though he is not cured. 26 In Washington, the 

seJ:u€tl psychopath mt:st first serve his criminal sentence before being com-

mitted to a mental hospital until cured y while in Illinois his trial is sus-

pended until after he is considered recovered. However, in Illinois should 

a criminel serving a sentence for othor than a se:c crime be kept in the Psy-

chopathic Division of the Department of Public Safety as a criminal sexual 

psychopath bec:;mse of diagnosis after sentence ~ sUll at the end of his term, 

he must be released despite his sexual psychopathy, 

Only one state, rjichigan~ absolves the person adjudged to be a sexual 

psychopath fron liability for prosecution and punishment for the crime for 

which he was originally charged. Californic and Ohio modifY his liability, 

California by providing that if the person is not summoned by the court to 

stand trial vlithin thirty days from the time he is reported recovered, he may 

be placed on parole for not les8 than five years 8nd thereafter may be dis-

charged if he shons no tendency to revert to his sexual psychopathic state. 

25This jury requirement applies only with regard to persons awaiting 
trial 8nd not to the examination of persons convicted of enl1mereted sex crimes 
prior to their release from penitentiary. 

26~ EQ.!:i€2. ~ (191:Jn 87 A.C.A. 882, 197 Pac. 2d S~.7 • 
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For the purpose of reckoning eligibility for parole or discharge, Ohio applies 

the time the psychopath spent i.n a hospital receiving treatment agoinst the 

period he l."Jas originally sentenced to serve. 

3. Defining Sexual PS:Tch~E,8:lili 

The mere commission of a se~:tI.al crime does not make one a psychopath.27 

On the one extreme he may be insane by evo't."lJ leGally recognized tost t on the 

other e:xtreme, though his ecti0n is [Inti-social, mentoJ.ly he may show no sign 

of being other than perfectly normal. Bhether a psychopathic state e:xis-cs in 

any individual case is basically dependent on the decision of experts.28 The 

problem in defining sexual psychopathy encountered \7hen drafting a statute is 

how to oypress in words tU1derstandahlo to tile layman 2.nd the lav~1JTer the men-

tal comJi tion which the e:;~port is to find on his examination. In most states, 

this is solved by recluiring some history of repeated c.nti-social action of a 

sexual nature or of a mentel condiUon existing over a period of time coupled 

vIith criminal propensities to the commission of sex offenses. Although this 

aids the expert in diagnosing the !;1ental condition he finds on e:xamination, 

it appears also to indicate reluctance to rely solely on an expert's opinion 

of present mental state unsupported by some prior action VJhich the layman can 

evaluate. 

27For a discussion of envirO".amental, 80ci81 7 biological, 2nd constitu­
tione.l fectors influencing the acceptebility of sexual behavior and the 1'0-

sul ting determination of ,;]het constitutes a sexuel psychopathic personality 
see g W. Norwood East, ilSe:mal Offenders--i' ... Brit:'.sh Vierl," The Yale Law 
Jou 1'1'1 [1 , Vol. 55, No.3:; April 1936, at ppo 530-43. - -- -

'"'8 ;::: The problem may be visually likened to ;;:;n DreG of normal behavior 
imperce~Jtlhly shading off to a micdle ground of psychopa-thy which in turn 
sirniJ.firly leads into an area of psychosis c As a result, there is reason for 
disagreen:ent among experts--psychi.atrists and psycholo[ists--as to whether or 
not an j.ndividual case falls r!ithin the middle ground of psychopathy • 
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Acts J'roviding f..Qr...Qommi t~1£mt Vii thop.t Regard to Criminali~I: 

The act adopted by Einnesota in 1939 defined the term psychopathic per-

sonality to mean: 

the existence in any person of such conditions of emotional 
instability, or impulsiveness of behc.vior, or lack of cus" 
toma~J standards of good judgment, or failure to appreciate 
the consequences of his acts, or a combination of any such 
conditions, as to render such person irresponsible for his 
conduct il:'Lth respect to sexual matters and thereby danger .. 
ous to other persons. 

However, in interpreting the statute, the r.;innesota Supreme Court in effect 

added the elements of hsbitual misconduct evidencing complete inability to 

control one's self, thus incorporating into the law factors which could be 

weighed by a layman. The pertinent port of the opinion reads: 

the .Ad is intended to include those persons who, by a 
habitual course of misconduct in se:xual matters, have 
evidenced an utter lack of power to control their sexual 
impulses and who, as a rE.:sult, are likely to attack or 
o'~herwise infl:tct inju~J, loss, pain or other evil on th~9 
objects of their tIDcontrolled and uncontrollable desire, 

When the Minnesota act WDS tested before the United states Supreme 

Court ~ the construction b:;' the !,:innesota court was relied upon to defend the 

definition in the act against the contention of vagueness and indefiniteness. 

The court stressed the fact that: 

there must be proof of a "habi tual . COl'Tse of misconduct 
in sexual matters" ••• which has Sh01;1]l1 "an utter lack 
of poner to control their sexual :impulses," and hence 
that they "are likely to attack 01' 01:her1.1ise inflict in­
jury, loss, pain or other evil on the objects of their 
uncontrolled and lIDcontrollable desire." These underly­
ing conditions, calling for evidence of past conduct 
pointing to probable consequences are as susceptible of 
proof as maIr; of the ori teria constantly applied in pro­
sacuM.ons for crime)O 

-
29~~ ~ ~ fr,arson v. Probate ~ £!, Ramsev County 2i.Ell. (1939) 

205·1linn. 5L;5, at P. 555; 287 N.W. 297, at p. 302. 

30Minnesota ex rel Pearson v. Probate Court (1940) 309 U •• S.270, at 
p. 274, - - " .. , . -



The Minnesota definition, along with the interpretative language of 

the courts~ has been incorporated into the laws of rJassachusetts and 

Wisconsin. S.B. No. 213 of 1947 as originally introduced was patterned 

after the Minnesota law, 8,S modified by the courts. However, the definition 

contained in S.B. No. 213 of 1947 was amended so thnt in its final form it 

reads: 
A sexual pqychopathic person is a person who has shown 
such utter lack of control of his sexual impulses that 
he is in fact seriously dangerous to other persons. 

It will be noted that this amendment has retained the "utter lack of 

control ll and IIdangerous to other personsll factors~ but only incidentally im-

plies the "h8bi tual mi.sconduc·t" concept and totally eliminates the enumera-

tion of personality -traits, such as emotiono1 instability and lack of good 

judbment~ evidencing mental disorder. Because of these deletions, the defi-

nition of sexual psychopath in G.B. No. 213 as amended has no close parallel 

in any of the mainland se:xua1 psychopath acts .:31 

Qrliilinal Sexual Psychopath§: 

The b:i.ll which provides for cOI::1T!litillent of criminal sexual psychopnths ..... 

S.B. No. 227 of 1947""contains a definition of a sexual psychops'th which is 

almost \'!ord-for"word the same as that contoined in the statu'tes of Illinois 

and MichiF~an, and very' similar to that incorporated into the Washington law. 

Paraphrased, it is (i) n mental disorder not insanity or feeble-mindedness, 

31See Appendix D, containing the definitions of sexual psychopaths as 
found in -Ghe statutes of California, Illinois, Massachusetts, Uichigan, 
Minnesota, Washington, and Wisconsin, and the general definition of psycho­
path found in the Ohio act. The Vermont Statute which applies to all psy­
chopaths contains no definition of psychopaths, as such, merely referring to 
persons Vlho, because of mental deficiency or psychopathic personality, vio­
late the criminal laws of the state or are guilty of gross immoral conduct, 
thereby constituting a threat to the public welfare or who are dEmgerous to 
be at large in the community. 



(ii) having existed for at least one year, (iii) coupled with crimimll pro-

pensities to the conwission of sex offenses. 

Although ordinarily not found in the. section of law containing the 

definition, an essential element in S.B. No. 227 and every one of the crimi-

nal sexual psychopath acts is that the suspected psychopath must be accused 

or convicted of crime. 

Aids to Evaluation . . -
Upon the passage of a bill for the commitment of sexual ps,ychopaths--

either in the form of S.B. No. 213 or S.B. No. 227 of 1947--facilities must 

be available for the custody and care of such persons. The nature of these 

facilities in turn depends upon the anticipated number of commitments and 

the anticipated degree of success in treatment of hospitalized psychopaths. 

Number of Possible_Qgnwitments in Hawaii; 

Since S.B. No. 227 of 1947 rvould only apply to persons accused of 

crime t it can be assumed that a smaller number of persons would be conwitted 

under its provisions than under S.B. No. 213 of 1947 which permits commitment 

without regard to crime. This is borne out by information received from the 

state of Minnesota~ 1:'!hich does not require accusation of crime before com-

mencement of proceedings, and from the states of California, Illinois, and 

Michigan, all of which have laws providing for commitment only of sexual psy­

chopaths accused or convicted of crime.32 

32The 2 states l1ith 1a1!s similar to that of Hinnesota .... Massachusetts 
and Vlisconsin--reported 2 and no commitment s , respectively. The V!ashington 
statute apparently has never been used. Information for the J.". states in­
cluded in the table was obtained as follovfs ~ California .. letter of Mr. A. 
Edward Nichols, Administrative Adviser, California D~tment of Mental Hy­
giene, December lO~ 1948; ~llinois - Dr. Roy G. Barrick~ Criminologist, 
Illinois Department of Public Safety~ October 19, 1948; M1chigan .. Mr. Charles 
F. ";7agg, Deputy Director, Michigan Department of Public Health, September 17, 
191,,8; Minnesoti3- - Dr. Royal C. Gray, Chief of Uental Health Unit, Division of 
Public Institutions, Minnesota Department of Social Security, September 7, 
1948. 
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State Period Coyeredt 
Average t 
~~ 

Pop. Comparei State Law 
.j,o Hawaii ,§.. Similar To 

Calif. July '39 .. June '47 37 16 to 19 X larger SB 227, 1947 
Ill. July 138 - June '47 2 16 to 19 X larger II fI " Ifiich. Oct. 139 .. Aug. '48 30 11 to 12 X larger " " II 

Minn. 1939 - 1948 20 5t to t1t X larger " 213 " 
*These data represent only rough approximations. The column "average com­
mitted" represents neVi commitments per year averaged over the period indi .. 
cated. For the year period prior to October, 1948, Illinois committed 19 
persons as compared with the total of 16 committed in the previous nine years, 
the period covered in the table. 

Assuming that Hawaii does not have 8 disproportionately large number 

of persons who 't'Iould be classed as sexual psychopaths, on the basis of ex" 

perience in the other stetes the annual commitment rate in the Territory un-

der either bill should not be large .... an estimate of 10 new cOllunitments a year 

appears almost maximum.33 strange as it may seem, this would appear to be 

true even for the first fm'! years l.mder such a Territorial act. Mainland 

e:l:perience in Cclifornin, rlichigan, and llinnesota indicates no abnormally 

high number of commitments as the result of the initial 5.mpact of their laws. 

Unfortunately, no information for these states is available showing the num .. 

ber of unsuccessful cormnitment proceedings; nll references ere only to the 

number of persons actually committed. 

Anticipateg.Load on Territorial Faci~~ties: 

If the principle to be observed in the application of the Territorial 

act is to romove se}"'Ua1 psychopaths from society until they are cured or can 

.33I-t; should be here indicated' that both Dr. fiiarcus Guensberg, Medical 
Director of the Territorial Hospital;ilCind Dr. 8. D. Porteus, ProfeslJor Emeri­
tus, PS;j'choloCicDl and Psychopathic Cl.:'<nic, estimated a probable maximum of 
10 commitments a year under 8.D. N0 9 227. Dr. Porteus estimated the same 
maximum for S.D. Ho. 213; Dr. Guensberg considers the annual commitment rate 
under this bill may range up to 15 or 20 persons. 
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be safely paroled,34 the number of sexual psychopaths remaining hospitalized 

is going to grow progressively larger. California, Illinois, and Minnesota 

reported a higher commitment than discharge rate. In Liinnesota, where a 

sexual psychopath need not be 8.ccused of crime before proceedings may be in-

stituted, more than a 30 per cent discharge rate was reported, the period of 

hospitalization averaging 4 years prior to discharge. P~though California's 

act relates only to the criminal sexual psychopath, the California discharge 

experience is about the same. Due to California's parole procedure, the 

resident sexual psychopathic populrtion in California mental hospitals has 

not exceeded 100 in the period 1939 .. 19L~7, and only on July 1, 1948, reached 

the total of 124 (see Appendix C). 

The extent to YJhich the department of institutions r!ould need new 

structures and equipment in good pert is dependent upon (1) the emphasis 

placed upon~eatment of sexual psychopaths, as opposed to mere CUstody, and, 

(ii) the estimated number to be hospitalized. 

Information received from the four states included in the table on 

page 15--California, Illinois, rIichigan, and 11innesota--indicates that sepa-

rate facilities for sexual psychopaths are not furnished in any of them. The 

degree of segregation practiced apparently varies from state to state. Un-

less the present popUlation of the territorial hospital is such that its fa-

cilities are now taxed to the limit, considered from the viewpoint of custody, 

alone, it would seem in the light of these mainlond practices that the in!-

tial impact of a sexual psychopath le.w in the Territory should not result in 

34It \Jill be recalled that California I s Ian is not so constituted. 
In California, a sexual psychopath may be returned to the court if further 
treatment 17ill not be benefiCial, irrespective of the fact he is not cured. 
(See note 26, £gpra). 
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an immediate need to increase facilities. However, this conclusion is 

reached without regard to the nature of the treatment to be rendered in the 

territorial hospital. 

Appendix D incorporates the intensive treatment program proposed by 

the department of institutions for sexual psychopaths hospitalized at the 

territorial hospital. It TIould appear to require extra personnel and equip· 

ment even should the rate of neu commitments run no higher than 10 each year, 

being premised on the fact that the sexual psychopaths are to be hospitalized 

for treatment, and not merely for custody. The department's estimate of its 

needs, assuming on somewhere between 50 and 70 sexual psychopaths per year 

requiring hospitalization and treatment, lists as necess8ry 17 new persons 

added to the hospital staff (psychiatrist, psychologist, 2 social workers, 

2 occupational therapists, stenographer, 10 cotmselors), 4 dormitories, 2 

dining rooms, 2 living rooms, a sociol hall, 2 work-shops, a library, a gym, 

various accessory rooms, and quarters for supervising personnel. 

Choice Between S.B. lifo. 213 and S.B. No. 227 of 1947; _ ______ _____a.; . ___ _ 

Both bills evidence an intent to accomplish a dual objeetive--to pro-

teet society and to consider sexual psychopaths as ill and requiring medical 

treatment. The bills differ basically on the point of time at Ylhich commit .. 

ment p110ceedings will start. The one" S.B. No. 227 - which 1J'rlll limit the 

scope of the law to persons accused of crime, affords society no protection 

from the time of possible diagnosis until commission of a criminal act. The 

other" S.B. ~TO. 213 - by permitting the hospital:Lzation of sexual psycho-

paths before any crime has been committed may result in the encroachment on 

the liberties of an individual v!ho has not end vrill never harm society. To 

the extent the abilHy to make an a ccnrate diar;nosis is questioned, the in-

terposing of the element of a criminal act may be regarded as an essential 
safeguard. 
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The Massachusetts Special Commission Investigating the Prevalence of 

Sex Crimes concluded that lIa formula for accUl~ate detection of the dangerous 

sexual offender before he has committed e.n a ct has not yet been developed.,,:35 

It reco~nended the replacement of Massachusett's present law (which, like 

S.B. No. 213, does not r0quire a criminal act) by a criminal sexual psycho" 

path act whereln conviction of one of a number of named se~l:Ual crimes must 

occur before examination and commitment as a sexual psychopath. This sug-

gested change is premised on the contention that "action on mere suspicion 

cannot be justified nor parmi tted ll where issues of c:tvil rights and h1,ll11an 

freedom are involved.:36 

On the other hand, there is dissatisfaction with Illinois's sexual 

psychopath law and serious consideration has been given to replacing it by 

an act il1 which crime or charge 'thereof is not necessary to institute pro-

ceedings for commitment. This change would, in principle, be the equivalent 

of substituting S.B. No. 213 for ~.D. No. 227. 

In 1947, Governor Dewey vetoed a proposed criminal sexual psychopathic 

act for New York due to his considering adec:.uate protection W8S not afforded 

for the convicted sex offender,37 Whichever approach is adopted in the 

35Einal ReP9.~f tpe S~~~ial Con~i~si2a_Investigating-1~ Preva18nc~ 
.QL.~...Q!:~; Boston, Mass.; April 19l{.8, p. 17. The life of thisClommission 
has been extended; see Chapter 8 of the Liass(~chusetts Regular Session of 1948, 

Vermont similarly in 191.5 (Act 116 of Acts and Resolves of Vermont 
19L5) changed its statutory procedure so as to provide for eJramination and 
commitment of se:mal psychopaths after convictj.on of a felony or three mis­
demeanors. Vermontts law originally pennitted commitment without allegation 
of crime (Act 100 of Acts and Resolves of Vermont 1943). At present, 
Vermont's law applies to all psychopaths, and is discussed ~. 

36Ibid , P. 7. 

3711The Legal Disposition of the Sexual Psychopath," University of 
l:.§nns;vlvanis Law Review; Vol. 96, Ho. 6, June 19~.8~ p. 872 at p. 877. 
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Territory .. cammi tment before or after criminal ch8rge - and after -the 

problem of definition hES been solved, there still remain for decision the 

details of the trial, the procedures for ap~}eal, and consideration of the 

effects of release. On the basis of the previous oi8cu8sion of the details 

of the two Senate Dills (PP. 6 .. J4) amendment m8Y be indicated. Particularly 

with regard to s.B. No. 213, the novelty of definition as incorporated in the 

amended bill and some of the procedural provisions noted of S.B. No. 227 may 

warrant further consider8tion prior to adoption. 

Fhy Lim51 Lan io SeJ~u~Ps;vchoDnths: 

It is the sex crime which tends to make the newspaper headlines, to 

stir the passions. Pcrticularly is this true in the case of an offender 

charged with D. heinous crtme hcving 8 long history of se:i~al offenses in his 

pol~.ce record. ActuaJ.ly sm;: crimes are a 1'e1oti vely small part of the total 

crime pich:re. 

Over a 42-ye8r period (1900-19L;2) sex offensefl of all kinds constitu-

ted only from 2 to 5 l)er cent of the total number of crimes prosecuted 8.n­

nual1y :1.n all COllrts of r:JassDchusetts)8 From the data compiled from 73L,,04l 

finGerprint arrest :i.~ecords for violdion of state laws and municipal ordi­

nonces in 191(1, only 37,332, or 5.09 per cent were for sex crimes)9 In the 

years 19L,6 and 19/:.7, se~[ crimes in the TerrHory were 2.5 per cent and 2.1 

per cent, resl)0cd:;:1.volY$ of the totol actual offenses known to the police.40 

38F':i.n81 Bcport of the Sl).~cifl Comm:Lssi,..9n Invostipting the Prevalence 
.2!.J?£2LQrj~eJl ~ Ql2. c :1.1., p. /+ • 

39Rapo - 9,71.2E commercialized vice - 9,712~ other sex offenses .. 
17,878. Uni£Q,rTIl Crime Reports for the United States and Its Possessions; 
Federal Bureau of Investi::;2tion; 17Dsh~.ngton, D.C.; Vol. XVIII, No. 2, 19~.7; 
Tab1e 44, p. 115. 

40See Appendix E. 



These statistics should not be accepted 8S presenting an absolute 

guide to the nt~aber of sex crimes. In offenses where children are involved, 

there may be a tendency not to report the crime or to foil to prosecute. 

Similarly $ because of the morals element involved, prosecu"cion may be for 

some other crime committed simultaneously~ or for some lesser offense such 

as vagrancy. However, they do reveal that the sex crime does not bulk nu· 

merically as large as its e,mggeratec1 news 'Iralue nould lead one to assume. 

The se~rual psychopath-... however defined--is only a narrow segment when 

contrasted nith the larger group known as psychopaths. Psychopaths are not 

legally lIinsene tt 7 but they hllve the srune propensity to commit anti-social 

acts, called criminal, previously com .. mented upon '17hen discussing sexual 

psychopaths. 

These are individuals TIho show a lifelong and consti­
tutj .. onal tendency not to conform. to the Ct1stoms of the 
group~ They habitually misbehave. They have no sense 
of responsibility to their fellow men or to society as 
a ':'lhole. Due to their inherent inability to follow 
anyone occupation, they succumb readily to the temp· 
tation of geM;ing easy money through 11 life of crime. 
There is usually a hj.sto'I"'J of delinquency in early 
life. These individuals fail to learn by experience. 
They are inadequate, incompatible, and inef'f:i.cient. 
This class is sometimes designated as "Constitutional 
Psychopathic Inferiority.fI Before making ttds diag­
nosis, eve~T other diagnostio possibility must be con­
sidered and excluded.. In this group we see patholo­
gics.l lying, prostitution, vagrancy, illegitimacy, 
alcoholism, and drug addiotion. The term "moral de .. 
fioiency" is sometimes used to characterize this group. 
These patients may hove p~rohotic episodes superimposed 
upon the trends just mentioned. Many of these indivi ... 
duals CODle into conts.ct Vfith the courts o~laocount of 
threats, assaults, quarrels and vagrancy. 

l~l"Mental Abnormality in Relation to Crime1l , lunerican Journal of 
Medical Jurisprudence; Vol. II,? No.3, March-April 1939; pp. 161, 163, 
quoted in State ex re1 Pearson v. proba"be Court (1939) 205 Minn. 545, 2C7 
N.W. 297, at pp. 299, 300. 



Recognizing the narrO'l'mess of the statutes applying only to criminal 

sexual psychopaths, at least two states--Ohio and Vermont-.. have enacted la\'Js 

encompassing all ps~rchop8.ths. After conviction of sex crimes in Ohio, ex· 

amination is mandatory; examination is permissive as to persons convicted of 

other felonies. Vermont's statute permits eJ~arnination after conviction of a 

felony or 3 misdemeanors. Upon diagnosis of psychopathy the individual is 

not 8.llowed to return to society until discharged as cured. 

In view of the broad definition of IIpsychopathll which in essence is 

based on social non-conformity, the requ:1.re;-"ent of cOi:l1nission of G crime be ... 

fore exnmination and hospitalization becomes even more of a safeguard of 

civil riglYGs than is the situ8tion in seJmal psychopath £lctS. Vernont has 

been very strict in each case sent for observation and consequently the nmn­

ber actually contrni tted under the law has been small. 42 

V'Ihy ,,10 continue to imprison persons for crime :'.s not particularly 

clear at the present t::me. Once, imprisonment may have been motivated solely 

by the desire to punish or to 8chieve pen:1.tence on the ::/ort of the person 

incarcerated. During this period of :lmprisonment society itself obtained 

protection. But these re280ns no loncer sl1ffice 0 1'[ithout reformation, so .. 

cietyts protectj.on is only temiJorory and penitence meaningless. Then, too~ 

it !18S been cler.lons-crated the prisoner's mentel state may condition hjJU to 

criIlle ,md only through medical treotment "md care vIill the twin objectives 

of society's protection and ,)8rso11[11 reforination be arrived d. And it is 

42Let-cer of Dr. R. A. Chi ttick y SUl)erh1tendent, Vermont Hospital, 
September 22, 19L,8. 



If ,Ie con'binue to adhere to the concept that purtislnnent follows moral 

guilt, the new vj.sta of criminal psychopathy is disturbing for the existence 

of such a mentol condition precludes full moral responsibility. Thus we con­

tinue to ptmish as for crime while at the same time giving some attention to 

medical diagnosis and treatment. We are on the border of aocepting or reject­

ing the psychiatrists' contentions that crime in good part is only the mani­

festation of mental disorder - that it is as much the problem of the doctor 

as the jailor. To this extent, the laus of Ohio and Vermont - narrow as their 

scope may be - represent a step in a direction which may lead towa~d the 

fundamental revampinG of our entire penal system. 
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~ppendix A. 

State 

California 
(Viel. & 
Inst. Code) 

Illinois 
(Revised 
Statutes 
1947, Ch. 
38 ) 

£1assachu­
setts 
(Acts, 1947.; 
Ch •. 683) 

Starting Procedure 
For Commitment 

§550l. Affidavit 
alleging sexual 
psychopathy filed 
by interested per­
son before or 
after trial of 
person charged with 
crime . 

§822. Att. Gen. or 
state's atty. for 
C01h~ty may petition 
hearing before trial 
on cri~nal offense. 

No crime need be 
commi tted, 
§2. Petition pre­
pared by dist. 
atty. and executed 
by person having 
knmIledge of facts. 

PROVISIons OF STATE SEXUAL PSYCHOPATH STATUTES 

Examining Criminal 
Psychiatrists Jury !rial Commitment Release Liability 

135504. Court 
appoints 2 or 
3. 

s823. Court 
appoints 2. 

§2. Court ap­
points 2 phy­
sicians, certi-­
fied by Dept. 
of 11ental 
Eealth. 

85512.5. Same §55l2. Commit- §5502.5. §5502.5. If 
right to jury ted to Dept. of Supt. of hos- within 30 days 
trial as pro- Inst. for place- pita.l gives after Supt.'s 
vided for men- ment in hospital opinion to opinion person 
tally ill or in- for treatment of committing not recalled to 
sane. (135125 - insane. court if re- court to stand 
if dissatisfied covered. If charges, he is 
with commitment not recovered paroled for 5 
order, l>1i thin 5 and will not years. 
days tilly demand be ne fi t by 
jury trial be- further treat-
fore superior ment, Supt. ~ay 
court.) return back to 

courts. 

8824.. Jury im­
paneled to de­
terliline if per­
son is criminal 
sexual psycho-­
path. 

§2. Judge, in 
his discretion, 
may provide for 
determination 
of issue by 
jury. 

§824. Commit­
ted to Dept. of 
Public Safety, 
for confinement 
in prison or 
hospital. 

§3. Committed 
to Dept. of 
1v1en tal Health 
for placement 
in proper in­
stitution. 

3825. Appli­
cation showing 
recovery filed 
in cO!11Illitting 
court. Jury to 
determine if 
recovered. 

135. On peti­
tion of person 
to comIni tting 
court, or on 
Dept. of }.1~n­
tal Health 
filing facts 
showinq recov-'.' 
ery. Procedure 
same as for 
commi tment. 

3825. stands 
trial. 

§6. Psychopathy 
not a defense; 
must stand trial; 
stay of execu­
tion or sentence 
U11til discharged 
as recovered. 
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APP.A-2 PROVISIONS OF STATE SEXUAL PSYCHOPATH STATUTES - (Continued) 

Starting Procedure 
state For Commitment 

MichiW1 §3 (No. 242). Atty. 
(Public and Gen., prosecuting 
Local Acts atty. of county or 
1939, No. someone on behalf 
165, as of person charged 
amended by with crime files 
No. 242 of statement alleging 
1947) psychopathy before 

criminal hearing, 
after conviction 
and before sen-
tence, or after 
sentence if placed 
on parole. 

Minnesota )fo crime need be 
(Ivfinnesota committed. 
Statutes §526.10. Petition 
1941) prepared by county 

atty. and executed 
by person having 
knowledge of facts. 

----------,--------

Examining 
Ps:y:chiatrists Jur:y: Trial 

§4 (]\To. 242). §5 (No. 165). 
Court appoints \<Ji thou t jury un-
2. less demanded 

within 15 days 
of filing of 
psychiatric 
reports. 

§526.10. Court No provlslon 
appoints 2 duly for jury. 
licensed doc-
tors of medi-
cine. 

Commitment 

§5 (No. 165). 
Committed to 
State Hospital 
Commission for 
detention in 
proper insti-
tution. 

§525.753. Court 
determines 
institution for 
commitment. 

Release 

§6 (No. 165). 
Commission may 
release upon 
parole as con­
dition merits. 
§7 (110. 242). 
Released only 
after fully 
recovered. Pe­
tition filed 
wi th court--no 
jury unless re­
quested 15 days 
after filing. 

§526.761. 
After commi t­
ment, may 
release to 
person for 
care and safe 
keeping if 
Director of 
Social \-1el. 
approves or 
if bond given. 
§526.762. Under 
control of Dir. 
until dis­
charged by him 
or court. 

Criminal 
Liability 

§8 (Fa. 242). 
Not liable for 
original crime. 

§526.11. Psy­
chopathy not a 
defense. 
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APP. A - 3 PHOVISIO~JS OF STATE SEXUAL PSYCHOPATH STATUTES - (Continued) 

Starting Procedure 
State For Commitment 

Ohio 
(Throck­
morton's 
Code AIL.'1.; 
Baldwin's 
1948 Supp_) 

Washington 
(Session 
Laws, 1947, 
Ch. 273) 

§1345l-20. After 
conviction and be­
fore sentence for 
certain sex crble S , 

court must refer 
for examination; 
in other felonies 
but first degree 
murder, may refer. 

§l(b). F~osecuting 
atty. of county may 
petition hearing of 
person charged with 
"sex crimell (abduc..;. 
tion, incest, rape, 
assault with intent 
to rape, indecent 
assault contribu­
ting to the delin­
quency of minors 
involving sex of­
fences, sodomy, in­
decent exposure, 
indecent liberties 
with children, car-

-------------------------------------------------------------------------Examining 
Psychiatrists Jury Trial Commitment 

§1345l-20. Re­
ferred to Dept. 
of Public i-Jel­
fare, institu­
tion designated 
by Dept., to a 
psychopathic 
clinic approved 
by Dept., or to 
3 psychiatrists. 

§4(a). Court 
appoints one or 
more. 

No provision 
for jury. 

§1345l-20. In­
definite commit­
ment to Dept. of 
Public Welfare; 
if Dept. fails 
to designate ap­
propriate inst. 
because of lack 
of facHi ties, 
then to inst. 
would have been 
sentenced to 
for crime. 

§5(b). Without §5(f,g). Serves 
jury unless de- sentence first, 
manded withll1 10 but to be treated 
days after ser- during sentence; 
vice of petition. then committed to 

nearest state or 
county hospital 
having facili­
ties. 

Release 

§1345l-22. If 
'Tlaximum sen­
tence for crime 
not served, 
transferred to 
regular penal 
inst.; if 
served, place 
on trial visit 
under supervi­
sion until fi­
nally released. 
§1345l-22a. 
After serving 
maximum, pri­
soner may 
petition for 
release. 

§6. If paroled 
or completed 
sentence have 
another hearing 
to determine if 
cured, and if 
committed after 
serving sen­
tence, may file 
for rehearing 
once 'a year. 

Criminal 
Liability 

Psychopathy not 
a defense. 

§5(f). Serves 
term first. 

-------------- -------------------------------------------------------------------------------------------------------



APP. A - 4 

State 

Wisconsin 
(Wisconsin 

• Statutes, 
~ 1947) • 

PROVISIONS OF stATE SEXUAL PSYCHOPATH STATUTES - (Continued) 

Starting Procedure 
For Commitment 

nal knowledge of 
children, solici­
ting or enticing a 
child for immoral 
purposes, any dis­
orderly conduct in­
volving a sex of­
fense ) • Sexual 
psychopathic hearing 
after conviction 
or guilty plea. 

No crime need be 
committed. 
851.37(2) petition 
prepared by dist. 
atty. and executed 
by person having 
knowledge. 

E~ing 
Psychiatrists 

651.37(2) • 
Court appoints 
2 physi cians 
one of whom if 
available shall 
have had 2 
years of prac­
tice or one year 
in hospital for 
mentally ill. 

Jury Trial 

651.37 (4). May 
demand jury .. 
trial. 

Commitment Release 
Criminal 
!:!!bility_ 

851.37(3). Com- 851.37(6). Re- 8351.66. Psy. 
mitted to insti- exam before chopathy not 
tution designated court of ori- defense. 
by county board ginal coromi t-
of supervisors ment. May com-
of any county pel re-exam 
having pop. of once a year. 
500,000 or more. Court may free 

person on 
parole. 



Appendix.?_ 

PEFINITIONS .QE !'~~UAL PSYCHOPATH§" .ill STA1E .§TATUTES 

C~ifornia - Welfare and Institutions Code; sec. 5500. 

IIISexua1 psychopath' means any person who is affected, in a form pre ... 
disposing to the commission of sexual offenses, and in a degree constituting 
him a menace to the health or safety of others, with any of the following 
conditions: 

a) Mental disease or disorder. 
b) Psychopathic personality. 
c) tiarked departures from normal mentality." 

Illinois - Illinois Revised Statutes 1947; Ch. 38, sec. 820. 

"All persons suffering from a mental disorder, and not insane or 
feebleminded, which mental disorder has existed for a period of not less 
than one (1) year, i~mediately prior to the filing of the petition herein­
after provided for, coupled with criminal propensities to the commission of 
sex offenses, are hereby declared to be criminal sexual psychopathic per- . 
sons." 

Massachusetts - Acts, 1947; Ch. 683, sec. 1. 

"Those persons who by an habitual course of misconduct in sexual 
matters have evidenced &1 utter lack of power to control their sexual im­
pulses and who, as a result are likely to attack or otherwise inflict 
injUry, loss, pain or other evil on the objects of their uncontrolled &1d 
uncontrollable desires." 

~ftchigan - Public and Local Acts 1939; No. 165, sec. 1. 

"Any person who is suffering from a mental disorder and is not insane 
or feebleminded, which mental disorder has existed for a period of not les~ 
than 1 year and is coupled with criminal propensities to the co~mission of 
sex offenses is hereby declared to be a criminal sexual psychopathic 
person. " 

~nnesota - Statutes, 1941; sec. 526.09. 

"The term 'psychopathic personality' ••• means the existence in any 
person of such conditions of emotional instability, or impulsiveness of 
behavior, or lack of customary standards of good judgment, or failure to 
appreciate the consequences of his acts, or a combination of any such condi­
tions, as to render such person irresponsible for his conduct with respect 
to sexual matters and thereby dangerous to other persons." 

Ohio - Baldwin's 1948 Ohio Code Service (Supp. to Throckmorton's Ohio Code Ann., 
1940); sec. 13451-19. 

-27-



APP.B-2 

liThe term 'psychopathic offender' shall mean any person wbo is adjudged 
to have a psychopathic personality, who exhibits crininal tendencies and who 
by reason thereof is a menace to the public. Psychopathic personality is 
evidenced by such traits or characteristics inconsistent with the age of 
such person as emotional immaturity and instability, impulsive, irresponsi­
ble, reckless and unruly acts, excessively self-centered attitudes, defi­
cie~t powers of self-discipline, lack of normal capacity to learn from 
experience, marked deficiency of moral sense or control." 

\iashington - Session Lalls, 1947; Ch. 273, sec. 1. 

flAll persons suffering from a mental disorder and not insane or feeble­
minded, which mental disorder has exj.sted for a period of not less than one 
year iwnediately prior to the filing of the petition hereinafter provided 
for, and having been convicted at least once as a sex offender, are hereby 
declared to be criminal sexual psychopathic persons." 

% Wisc9~ - Statutes, 1947; sec. 51.37. 

"The term 'sexual psychopaths' ••• means any person suffering from 
such conditions of emotional instability or impulsiveness of behavior, or 
lack of customary standards of good judgment, or failure to appreCiate the 
consequences of his acts, or a combination of any such conditions, as to 
render such person irresponsible for his conduct with respect to sexual 
matters and thereby da.'1gerous to himself and to other persons. II 
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AWndix C. 

Mentally ill: 

First admissions* 
Readmissions* 

Sexual psychopaths: 

First admissions* 
Readmi5 sions* 

Placed on leave 
Returned from leave 
Discharged on leave 

Escaped 

MO'iTm,lENT AND rr:;:.:;SIDENT POPULJ~TION DATA FOR PATIEl\~TS COITI':IITTED AS 
SEXUAL PSYCHOPATHS IN Ci',LIFORNIA STaTE LENTAL HOSPITALS 

FOR YEARS El'illING JUNE 30, 1940 - 1948 

1940 191;.1 1942 1943 1944 1945 1946 

3,989 4,1l6 4,402 4,424 4,902 5,301 5,131 
927 1,000 986 1,092 872 920 1,294 

39 43 35 41 32 31 34 
1 7 5 6 2 7 3 
1 5 21 24 16 17 2l} 

1 5 13 2 7 6 
1 1 3 

2 2 12 4 8 13 23 
8 1 3 18 Returned from escape 

Discharged from e scapef 

Direct dischargef 2 15 12 7 9 12 19 

Deaths in institution 2 1 1 5 2 2 

On record, Jmle 30 
Resident 36 63 70 94 93 97 90 
On leave 1 4 20 30 1:.4 54 69 
On escape 2 4 7 11 18 28 33 

1~I'q 

*Exc1udes Transfers. 
**First Admissions and Readmissions combined. 
fBy court action 

1947 1948 

5,455 7,292** 
1,254 

40 78~' 

4 

40 33 
16 ll; 

8 15 

11 12 
4 7 
5 2 

14 17 

2 

89 124 
85 89 
35 38 

Source: Letter of lEe A. Edward Nichols, Ldministrative Adviser, California Department of' I\lental Hygiene, 
December 10, 1948. 



APpendix D. 

TREATMENT OF SL'XUAL PSYCHOPATHS AS OUTLD-TED 
)31 TERRIToRIAL DEP £JlTI;J.]I:'].' OF INSTITUTION"S 

The treatment of the sexual psychopaths will recui1'e, in the first 
place, all the essentiDls of modern general hospital care. Such cere Dust 
include adequate housinc;, feeding, and clothing in accordance with princi" 
ples of modern hygiene, as well as, proper llledical care. To maintain physi­
cal health, to correct physical defects, and treat physical illness must be 
a prime consideration. !~t the SHIne time, the orderly hospital routine and 
the feeling of security Hhich such a regime vIill provide v.'ill make a sub .. 
stantial contribution toyltn~ds the fin6l objectives of treatment. 

Specific treatments of these disorders will be based primarily on psy" 
chotherapy, individual rmd in groups. Individual psychotherapy \'Jill aim to 
resolve the b8sic conflicts of the sexual psychopath, v,Jill help the patient 
to ge in insight, that is, understanding of the how's clnd rIhy I s of his per .. 
verse desires, end finally j:1; rdll modif"lJ his attitudes and behavior pBttern. 
Such psychotherapy will m.;;ke vse of modified pSj7 choanalytical methods, nar­
cotheroP'J (sodj.um runytal) and other modalities, as the need arises. This 
will be supplemented by group psychotherapy~ that is, discussions of the ba­
sic problems Dnd conflicts of the eexnal offenders in group seminars under 
the guid2nce of D trained psychiatrist. 

Selected cases of malignant sexucl psychopa·thy with dangerous, aggres­
sive drives rdll eventually be given the benefit of psychosurgery (prefrontal 
lobotonr.r) for the purpose of reducing or eradicating the malignant drive. 
Judiciov,s use of hormone-thera~..,y constitutes another troatr,1Gl1t modality. 

A well-designed and constructive program of occupational theraVJ to 
take the '~)lace of formal education (in younger offenders) must be made an 
integral part of the entire treatnent program, The occupational theraP'J de­
partment should include a well"equipped work-shop ,,6th fscilities for various 
manual skills, a physico-chemical laboratory, a photography shop, in addition 
to the trnil1:i.nc faciUt:i.es offered on the farms and the lndustrial pbnt of 
the hOf:lpital. '1'11e purrlose of such :3 progrDm is to creete constructive out­
lets for "nsnt-up energy and at the some ·time offer the patient an occupa­
tional orien'cetion, both theoreM.cal and prnctical. The value of such a 
program [;lS a builder of morale and social responsibilities is undeniable. 
The cure and permanent re:1s.bili tation of the sexual offender, who very often 
is a shtftless inclividu8.l with::: poor work record snd anti-social tendencies, 
will depend to Q large e~rl;ent on the social Dnd economic adjustment that will 
eventually result from a trnining program, as presented. 

Physical culture end training, such 8S~ sports, games~ etc., with par­
ticular emphasis on sportsmanship and fair play vlill form another link in the 
trc2tment program. 1:;lholesome recreation8l act:l.v:'Lties like movies, social 
hours ~ dances, picnics, librL1 ry and community store should be provided 
liberally. 



Append;ie E. 

OFFENSES I~or;'H IQ POLICE TII TERRITORY OF HAITAII 

~ 

Offenses Reported or KnOml 

• 
Acutal Of~enses (Elimjn~ting Unfounded) • 

Total 33,6L17 
Part I, only 5,880 
Part II, only 27,767 

849 sex crimes* (2.523% of Total) 
22 rape (0.374% of Pt. I) 

827 sex crimes** (2.978% of Pt. II) 

32,903 
5,4.37 

27,466 

821 sex crimes* (2.495% of Total) 
21 rape (0.386% of Pt. I) 

800 sex crimes ** (2.912% of Pt. II) 

*rape, prostitution, other sex crimes **prostitution, other sex crimes 

1947 

~ Qffenses ReROrtl ed or KnoVlIl Actual Of1;"en~~ \,I:.:i,.!JJn..LJ.li 1}..LUg . v~u HI!' IU "" 

't Total 33,309 698 sex crimes* (2.095% of Total) 32,548 
Part I, only 6,293 22 rape (0.349% of Part I) 5,778 
Part II~ only 27,016 676 sex crimes** (2.502% of Pt. II) 26,770 

672 sex crimes* (2.064% of Total) 
19 rape (0.328% of Pt. I) . 

653 sex crimes~* (2.439% of pt. II) 

*rape, prostitution, other sex crimes **prostitution, other sex crimes 

Note: Part I Offenses: 
Part II Offenses: 

~~der, manslaughter, rape, robbery, aggravated assault, burglary, larceny, auto theft. 
other assaults, forgery, embezzlement and fraud, stolen property, weapons, prostitution, 

sex offenses, offenses against family, drug laws, liquor laws, drunkenness, disorderly 
conduct, vagran~y, gambling, drunk driving, traffic and motor vehicle offenses, all 
other offenses. 

Source: 1946 and 1947 Reports of Police Departments of the City and County of' Honolulu, County of Hawaii, kuai, 
and Mani. 
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S. B. NO. 213 OF 1947 

A N ACT 

PROVIDING FOR THE COMMITMENT OF SEXUAL PSYCHOPATHIC PERSONS TO THE TERRI­
TORIAL HOSPITAL, THEIR TREATMENT AT THE TERRITORIAL HOSPITAL, AND THEIR 
PAROLE AND DISCHARGE FROM THE TERRITORIAL HOSPITAL. 

BE IT ENACTED BY THE LEGISLATURE OF THE TERRITORY OF HAWAII: 

SECTION 1. A sexual psychopathic person is a person who is afflicted 
witb sexual psychopathy, that is, with conditions of emotional instability, 
or impulsiveness of behavior, or lack of customary standards of good judg­
ment, or failure to appreCiate the consequences of his acts, or a combina­
tion of any of such conditions, such that he is in fact irresponsible for 
his conduct with respect to sexual matters to an extent that he is in fact 
seriously dangerous to other persons, has in fact pursued a habitual course 
of serious misconduct in sexual matters, and has in fact shown an utter 
lack of power to control his sexual impulses. For such sexual psychopathy 
a sexual psychopathic person may be committed to the Territorial Hospital 
in the same manner whereby an insane or mentally ill person may be committed 
to the Territorial Hospital and upon being so committed shall be appropri­
ately treated and cared for at the Territorial Hospital. When he has re­
covered from such sexual psychopathy he shall be paroled or discharged 
from the Territorial Hospital in the same manner whereby a person who has 
recovered from insanity or mental illness is required to be paroled or 
discharged from the Territorial Hospital. 

SECTION 2. This Act shall take effect upon its approval. 

INTRODUCED BY: 

THELMA M. AKANA 
SENATOR, THIRD DISTRICT. 

March 21, 1947. 



A N ACT 

S. B. NO. 213 OF 1947 
S. D. 1 

PROVIDING FOR THE COiVJMITl'lENT OF SEXUAL PSYCHOPATHIC PERSm:rS TO THE TER.ltI­
TORIAL HOSPITAL, THEIR TREATHENT AT THE TER.1i.ITORIAL HOSPITAL, AND 
THEIR DISCHARGE FROM THE TERRITORIAL HOSPITAL. 

BE IT ENACTED BY THE LEGISLATURE OF THE TERRITORY OF HAWAII: 

SECTIon 1. A sexual psychopathic person is a person who has shown 
such utter lack of control of his sexual impulses that he is in fact 
seriously dangerous to other persons. For such sexual psychopathy a 
sexual psychopatic person may be hospitalized in the Territorial Hospital 
in the same manner \-!hereby a mentally ill person may be hospitalized in 
the Territorial Hospital and upon being so hospitalized shall be appro­
priately treated and cared for at the Territorial Hospital. When he has 
recovered from such sexual psychopathy he shall be discharged wrditionally 
or permanently from the Territorial Hospital in the same ma...'1l18r \"h~~"~(3by a 
person who has recovered from mental illness is required to be cC'ndition­
ally or permanently discharged from the Territorial Hospital. 

SECTION 2. This Act shall take effect upon its approval. 

TIJTRODUCED BY: 

THELIvlA M. AKANA 
SENATOR, THIRD DISTRICT 

March 21, 1947 



App. F - 3. 

A N ACT 

S. B. NO. 227 OF 1947 
Page 1 

DEFnUNG MTn RELATING TO CRIMINAL SEXUAL PSYCHOPATHIC PERSONS AND PROVIDING 
FOR AND RELATmG TO THE COMLviITI'lJENT AND DISPOSITIOJ'T OF SUCH PERSONS 
AND THE PROCEDURE THEREFOR. 

BE IT ENACTED BY THE LEGISLATURE OF THE TERRITORY OF RAvIAII: 

SECTION 1. M1!l1 tion.s. (a) Any person who is suffering from a 
mental disorder but is not mentally ill or feeble-minded to an extent maki~g 
him criminally irresponsible for his acts, such mental disorder having 
existed for a period of not less than one year and being coupled with crimi­
nal propensities to the commission of sex offenses, is hereby declared to be 
a criminal sexual psychopathic person. 

(b) A qualified psychiatrist within the meaning of this act is a 
reputable physician licensed to practice in the Territory of Hawaii who has 
limited his professional practice excl~sively to the diagnosis and treatment 
of mental and nervous disorders for a period of not less than five years. 

SECTION 2. ~isdic~ion. Jurisdiction of criminal sexual psycho­
pathic persons charged with a criminal offense is vested in the circuit 
courts of the Territory, for the purpose of conducting hearings for commit­
ment and detention of such persons, as hereinafter provided. 

SECTION 3. Petitions; ~~m&~. When any person is charged with 
a criminal offense and it shall appear that such person is a criminal sexual 
psychopathic person, then the county attorney of such county, or the public 
prosecutor, or the attorney general, shall file in the court in the same 
proceeding wherein such person stands charged with such criminal offense, a 
petition in writing setting forth facts tending to show that such person is 
a criminal sexual psychopathic person. 

SECTION 4. Eeam1nation. Upon the filing of such petition, the court 
shall appoint two qualified psychiatrists to make a personal examination of 
such alleged criminal sexual psychopathic person who shall file with the 
court a report in writing of the results of their examination together with 
their conclusions and recommendations. In the event that both of such psy­
chiatrists in such report state their conclusions to the effect that such 
person is a oriminal sexual psychopathic person, then proceedings shall be 
had as provided in this act prior to trial of such person upon the criminal 



offense with which he then stands charged. 

S. B. NO. 227 OF 1947 
Page 2 

SECTION 5. H~ariM; evidenc~; commitme~. Upon a hearing held for 
that purpose the court shall ascertain whether or not such person is a 
criminal sexual psychopathic person. Upon such hearing it shall be compe­
tent to introduce evidence of the commission by such person of any number 
of crimes together with the record of the punishment inflicted therefor. 
If such person is determined to be a criminal sexual psychopathic person, 
then the court shall commit such person to the director of institutions for 
confinement in the territorial hospital or other appropriate territorial 
institution under the jurisdiction of the department of institutions until 
such person shall have fully and permanently recovered from such psychopathy. 

SECTION 6. ~harge. Such criminal sexual psychopathic person shall 
be discharged from the custody of the director of institutions only after he 
shall have fully recovered from such psychopathy. At any time, when he shall 
appear to have so recovered, a petition in writing setting forth the facts 
showing such recovery may be filed \-1i th the clerk of the court by which he 
was committed and such court shall prooeed to determine whether or not he has 
fully recovered from such psychopathy. If, following such hearing, such per­
son is found to have not fully recovered from such psychopathy, then the 
court shall order such person to be returned to the custody of the director 
of institutions to be held under the previous commitment of such person. 

SECTION 7. Criminal Trial. If, following such hearing, such person 
is found to have fully recovered from such psychopathy, then the court shall 
order that such person be discharged from the custody of the director of 
institutions to stand trial for the criminal offense charged against such 
person. 

SECTION 8. ]xpe~ • The Terri tory shall defray all expenses 0 f such 
person while so confined in a territorial institution and may recover the 
amount so paid from such person. 

SECTION 9. Yfective date. This Act shall take effect upon its 
approval. 

INTRODUCED BY: 

THELMA M. AKANA 
SENATOR, THIRD DISTRICT 

Ivlarch 24, 1947 


