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MENTALLY ILL AND DEFECTIVES

Summary

Five bills introduced in the Territoriaml Senate in 1947 ~e S8.B, 215,
216, 226, 291, and 351 w— were concerned with a number of problems arising

from insanity, feeble-mindedness, and addiction to alcohol and drugs. In

sBaveral instances the same problem was treated in mors than one bill.
Some of the bills make terminology changes, substituting language eon=
sldered to have a therapeutic value on persons affected: othera make
substantive changes in the law, without incorporating these terminolezy
substitutions; still others do bobh; The following table sheows ths

roelationship between these billss

SUBJECT MOST CHANGES PROPOSED IN:
DIREOTLY CONCERNED Terminology Procedurs and
Substantive law
Territorial Hospital ~8.3.291 8.B. 291
| $.B. 351
Waimano Home §,B. 351 §.B, 351
8.B, 291
County Detention Wards 8.B. 291 8.B, 291
_ 8.8, 215
Quardiana of Insans 8,B. 216 S
8.8, 291
Oriminal Insane ~ Mental 8.B, 226 §.B. 226

Examination of Defendantg

It is the purpose of this report to analyse these five bills, and
their relation not only to each other, but to other sections of the
territorial laws which are not spscifically inoluded in their terms. Refer-

ences %o mainland practices and experience are incorporated whenever

pertinont.
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PROPOSED CHAWGES IN TERRITORIAL LAWS DEALING
WITH MENTALLY ILL AWD MENTALLY DEFECTIVE PERSONS

This report briefly outlines the changes in terminology ;nd in proce~
dure that would result from the enactment of proposed Semate Bills 215, 216,
226, 291 and 351 of 1947. 1In general, these bills relate to the Territorial
Hospital and the Waimano Home, commitment procedures, treatment, transfer and
discharge from those two institutions; to guardians of mentally handicapped

persons; and to the subject of examination of defendants in criminal cases.

1. Terminology

The proposed terminology changes apparently are prompted by a desire
to do amay with terms such as "insane", "insanity", "parols" and words of
like import believed by ‘psychiatrists and psychologists to act as an emotion-
al bar to the treatment and ultimate recovery of persons affected. It has

bheen stated that:

Whils the mere substitution of the words "mental illness" for
"inganity" or "lunacy" would seem to be desirable, but relatively
unimportant, actually serious injury may bve dons when the “patient"
hears or reads that he has been offieially decroed "an insane per-
son' or a lunatic" according to the statutory language appearing
on his commitment papers. Modernization of terminology averts this
danger. Words like "commitment®” and "parole! are not used in New
York because of their criminal connotations. "Charging the accused
7ith insanity" identifies mental illness with crimg,~+

Present terminology in use in the Territory and the proposed substitutes

are illustrated in the following table:

Under Present Laws Under Provngsed Bills

Insane P e e e e e e Mentzlly 111 or mentally
handicapped

Insanity e 4 e e e lientsl 1llness

Commitment C e e e e e e Hospitalization

Analysis of Legal and Mediczl Considerations in Commitment of the
mentauv 111, 56 Yale law Journal, p. 1178 at p. 1200 0 (1947).




Under Present Laws Under Proposed Bills
sontinued)

Parole Conditional Discharge

L] L] L3 Ld L) . 8
Raleaae L T TR T Diacharge
Inmate TN Patient
Detained « s e 0 s Hospitalized
Drunkenness . . » . « . . Intoxication or narcosis
Mdicted P Habitua.ted

Variatlions of these words are employed when the context demands it. These
terminology changes are effected with respect to the Territorisl Hospital by
Sanate Bill 291, the Waimano ﬁbme by Sgnate Bill 351 and to guardians of the
insane by Senate Bill 216,2

Changes in terminology, similar to those proposed by these bills have
been made by twialve mainland states, most of them occurring in the last five
yaars.3 WVhile the terms used in these other states are not entirely uvnifom,
nor ceineidental with the changes sought to be accomplished by the territorial
bills, they all approximate the sams result for the same wnderlying purpose.
For example, in Californis, the following substitutions were made: Mentally
111" for "insane", "mental illness" for "mental disorder™, and "mentally defi-
cient" for "feebleminded". Some words, although proposed to be changed by the
territorial bills under discussion, have been retained in these states, but
have been re-defined; as an example, in California, "parole® is atill used, bdut
defined as a "leave of absenca',

Definitions:

In all the states but Connecticut there has been included in the new

2A grammatical error is noted in Senate Bill 216 where it is proposed to

substitute "mentally handicapped®, in the 5th line of section 12523% of the Rg-

;;;ed Laws of Hawaii 1945, for "insanity". The reference should be to "mental
dicap". '

30alifornia, Connecticut, Illinois, Louisiana, Minnesota, Nebrasks,
Nevada, New York, Nyrth Caroiina, Ohlo, Pennsylvania and West Virginia, Noew York
made the changes in 1933 and Pennsylvania in 1932.
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acts a definition of "mentally 111" or "mental illness". In four states, the
definition provides that tbe term shall be construed to includs "’i.ﬂseu'r.li:.y“.}+
Without specifically mentioning "insanity", the definitions of the other
saven states ars broad enough to express the normal elements of civil insani~
ty, namely, the inability of the individual to care for himself or his prop-
erty or that he is dangerous to himself or to the person or property of
others. There is no definition of these terms contained in any of the pPro-
posed territorial bills, a‘fact which might cause some confusion when other
sections of the law, unchanged by these bills, are considsred, For example,
if a person 1s "hospitalized" because of "mental illness? what would be the
outcome of & divorce proceeding where "insanity" is alleged as a basis for
the action? Similar problems might arise under sections dealing with court
procedures, where the term "insanity" will still be used, and with respect
to physician~patient privileges where an exception exists wpen the "sanityt
of the patient is the matter in dispute. Probably this possibility of con-
fusion explains the presence of definitions in the state acts.

Although there are many sections of the territorial laws containing
references to insanity that are left untouched by the terminology changes
3

proposed in these bills™ none of the mainland states which have adopted simi-
lar substitutions have attempted to make the change complete throughout their
law. Just as would be ths case in the Territory, these states have incorpo-
rated the new terminology only in those sections of law dealing with commit-

ment procedures and the subsequent treatment and discharge of patients.

1“Lm.ﬁ.ssi..«.a.na,, Horth Carolina, Ohio and Pennsylvania. See Appendix A for
the several definitions. '

5A complete listing is ziven in Appendix B.
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2. Progedures Prior to Admission into Torritorisgl Instlitutions
County Detention Wards: .

At present, the board of supervisors of each county is directed to
make provision for county detention wards where persons believed or adjudged
to be mentally ill are temporarily housed. Anproval of these wards by the
president of the board of health is reguired, but the law (sec. 4021, Rev.
Laws) is silent with regard to the procedure to be followed to obtain such
aporoval. Both Senate Bill 215 and Senate Bill 291 of 1947 would require
the president of the board of health to establish standards governing the
conditions, management snd competency to care for mentally 1ll persons which
must be met before a ward will be certifisd and be used fﬁr their temporary
custody. In addition, the president is directed to make annual lnspectlions
of the wards, and may revoke his cortificate. The terminology changes
previously referred to are incorpofated into the smendments made by Senate
Bill 291, it also chsnging the name of the wards to “éounty mental illness
wards", but Senate Bill Ei5 doss not make similar substitutions.

The cost of maintenance and care of persons temporarily detained in
the wards is now a county obligation. Both Senate Bill 215 and Senate Bill
291 of 1947 propose to shift this expense to ths person detained if he is
reasonably able to pay it; should he bde unable to bear the cost, he will be
considered as medically indigent.

Trensportation to the Territorial Hospital:

Until 1945, the Outer Islands bore the cost of transporting mentally

ill persons to the emergency hospital in Honolulu after they had been

ordered committed to the Territorial Hospital. This alse included the

-l




expenses of the persons appointed to accompany them. Once there, the
department of institutions took custody. In 1945 (Act 222 of 1945) the duty
of conveying and the cost of transportation of persons ordared committed was
madeaan obligation of the department, regardless of whether they were from
Oahu or one of the Outer Islands. However, thé expense of the person
appointed to accompany such person from an Outer Island remeined a county
e8Xpense. _

Senate Bill 291 of’l9h7 proposes to change this by malking the county
. responaible for the cost of conveying a person ordered committed-—and pre4
sumably, the gxpensss éf any person appointed to accompany him--to the bureaun
of mental hygianes of the board of health for subseguent conveyance to the
Territorial Hospital by ths department of institutions. At the time this
bill was drafted the bureau of mental hygiene was using the facilitles of
the psychopathic division of Qnaen;ﬂ Hbepital for treatment and custody of
patients. Since 1948, however, the bureau has functioned primarily as ap
out-patient clinic, and has ceased to use the Queen's Hospital facilities.
Patients committed to the Territorial Hospltal froﬁ the Outer Islands are
now taken direetly to the Territorial Hospital on their arrival in Homolulu.
The outlyingz counties have only a resident psychiatric worker under the
bureau of mental hyglene, and have no means for temporary custody of persons
committed. To ecarry out the mandate of the proposed Bill would requirs the
bureau to provide such facilities on the Cuter Islands, or compel the

counties to bear the expense of conveying mentally 11l persons to the bureau

6The bill carries an incorrect refarence to the "division!" of mental
hyzlene.

...5...
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in Honolulu, which would then have to provide such quarters.

3. Territoris] Hospitsl and Vainano Home

As now constituted, Waimano Home is designated the territorisl insti-
tution for the feeble-minded and provides only custodial cars and training
for them and for epileptics. The Territorial Hospital, being established
for the treatment and detention of the insano, 1la equipped fef making diag-

lnoses and therapeutic treatment. As the names indicate, Waimano Home is a
nursing home, the Territorial Hospital fundsmentally a hospltal.
Transfers from the Territorial Hospital to Waimano Home:

At present, transfers of patients from the Territorial Hospital to
Weimano Home are possible only on order of the Governor upon application of
the hospital's medical director supported.by paychﬁlogic&l examination that
the patients are feeble-minded or epileptic and not insane (sec. 4OYO, Rev.
Laws). Senate Bills 291 and 351 of 1947, in identicsl language, propose
to substitute a different procedure., Transfers of committed patients will
bte on order of the director of institutions. Under the new procedure, not
alone the feeble-minded and epileptics, but senile and ment&lly ill persons,
who have no marked serious mental derangement (psychosis), cannot benefit
from treatment, and require only custodial care may be tranaferred to
Waimano Home after "reasonable examination, testing, observation and inves-
tigation®,

The Hospital Service Study Commission in 1946 estimated from 150 to
200 patients in the Territorial Hospital

are 65 years of age or older and...sre senile and deteriorated.

-In the main thess patients show defects of orientation and memory
and a general decline of their iptellectual faculties. They ars

6



purely custodial cases requiring nursing care and supervieion and
could very well bYe taken care of in a non-?sydhiatria institution
equipped and staffed to handle such cases.

The propesed transfer procé&ure mekes 1t possible to move a mumber of these
persons to Waimano Home and fill their beds at the Territorial Hospital with
persons needing hospital ¢are and traﬁtment.

Trensfers from Waimano Home to Territorisl Hogpitsl:

No provision is now made for the transfer of committed pationts from
Waimano Home to the Territorial Hospital. BSenate Bill 351 of 1947 proposes
to permit the director of institutions to order a transfer "for such hos-
Pltalization at the Territorial Hospital as may be necessary for such
patient.”

A number of patients are admitted to Waimano Home each year whom the
dirsctor has reason to Eoncluda might not ba properly oclassed as fesble-
minded., With no facilities for either diagnosis or treatment at the Homs,
and without authorization for transferring the patient to the Territorial
Hospital; it 1s belleved by the department of institutions that a substan~
tial number of these patlents continue to remain in the Heme when they
might be capable of treatment and release. Under authorization such as that
econtained in Senate Bill 351 of 1947, the department would transfer such
patisnts to the Hospital for disgnosis and trestment, possibly return them
to the Home for training, and if indicated, ultimately release them to assume
& place in soclety.

Enlargenont of Functions of Waimgno Home!
Feeble-minded and epileptic residents of the Territory are entitled,

as a matter of right, to admission to Waimano Home, subject only to the rules

TRoport-Survey of Hospitals and Egﬁgin% E_qggg Territary of 1
1946; Hospital garvica"ﬁ nuiaaio onolulu E., Mar ?: p. 17.
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governing the Home and the condition that their expenses must be paid by the
person responsible for thgir support as ordered by the court. Senate Bill
351 of 1947 proposes %o aﬂlarga this daclaration of right to include senils
or mentally 111 persons who do nof{ have maried serious mental derangement
(psychosis), cannot benefit frem treatment, and reguire only custodial care
and suitable training., However, the bill makes no provision for court
commitment of these persons, but permits them to be admitted voluntarily
under agreement with the director, their guardians or parents to pay the
rates fixed by the director for their care and training-g This is the same
procedurs that is now followed for the voluntary admission of the feeble-~
minded.

Inquiry directed to the director of insgtitutions has furnished the
information that this ehlargament of the scope of Taimano Home's services
will not unduly tax its facilities -if adopted along with the transfér
procedures previously discussed.

Apveals from Detention at Waimano Homg:

Senate Bill 351 of 1947 also proposes to amend the procedure for
appealing from detention in Waimano Home. In addiflon to modernizing the
terminology referring to who can institute the appeal, the right of appeal
is extended directly to persons detained and is withdrawn from the superin-

tendent of the Home, sheriffs, deputy sheriffs, and police officers

8In view of no Jjudicial commitment to Waimano Home being provided for
the senile and the above desiznated class of mentally ill, continuing the
cross reference in section 4065 of the Revised Laws of Hawaii 1945, as pro-
posed to be amended by Senate Bill 351, to section U068, alone, would seem
misledding. It would appear that the cross referwsnce should be to both
sactions 4068 ard to 4065, 28 proposed to be amended.

8



(unless they appear as =z guardian, friend, or relative, all of whom have the
right of making an appeal).. Instead of precluding appeals to the psychiatric
commission more frequently than once & year, the language is recast so as
inferentiaslly to grant it the powsr to act more freguently if it so desires.

At present, the psychiatric commission is required to depend upon
paychological examination for determining whether feeble-mindedness exists.
The proposed change directs the commission to meke the examination, and
although not ruling out standard psychological tests, eliminates the neces~
sity of reliance upon psychological examination,

In line with the enlargement of the scope of Waimano Homels services
and the Inter~institutlional transfer procedures previously outlined, appeals
to the psyéhiatric commission would slso determine whether the person
detalned was epileptic, or senile, or mentally 111.9

4. Crimins) Defendants——Pre-trial Insanity Exgminations

The present territorial law dealing with pre-trial mental exsminations

of criminal defendants was probably modeled after the so-called "Brigge Law"

adopted in Massachusetts in 1921. The territorial ecounterpart was passed in

10
1925. There is no other stats in which similar provisions may be found,

9Thia portion of the bill may need rephrasing for, as literally read,
if the commission finds "™in the negative" to the question as stated on com~
petency, it may signify that a person is not mentally i1l but does have a
serious mental deorangement (psychosis), which is a conflict in %torms.

Also, a negative answer would not preclude the possibility of ths
person having a marked psychosis requiring hospitalization, and the bill
directs forthright discharge in the svent of such a "negative® reply.

1014 1s now section 10826, Revised Laws of Hawail 1945,
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hence only the experience of Massachusetts under the operatioﬁ of its
statuts is pertinent to the changes proposed by Senate Bill 226 of 19U7.

Basiocally, the territorial law permits a circuit court judge to order
& mental examinatlon before trial of (i) any person who has been indicted
for a capitai erima, or (1i) any indicted person or defendant waiting trial
bafore the circuit court who is kmown to have been convicted of a felony or
more than once previously indicted for any other offemse. The examination is
designed to determine the existence of any mental disease or defect which
would affect criminél responsibility. There is no requirement that the
examination must be made, and there is no provision for advising the court
of the previous record of the defendant so that the court might know such an
gxamination is suthoriged.

The report of the examiners is confined to the mental c;ndition of
the defendant and the existence of a mental disease or defect which would

affoct his criminal responsibility; 1t is not a report on the purely legal
question of criminal responaibility. If the report shows the existence of

such defect or disozse, and the court dstermines the report of the examiners

to be conclusivs of the then present insanity or mental irresponsibility of

the defendant, the court may allow the charge to be dismissed. In such case
the court immediately orders the defendant confined in the Territorial

Hospital until diacharged; If not oconsidered conclusive, the court may order
the trial to proceed, in which case the Jury is free to determing any lssue
concerning the then existing insanity or alleged previous mental irresponsi-
bility of the defendant. | |

The basic purpose and importance of this typglof statute is well sgtated
by Dr. Overholser in commenting on the "Briggs lLaw": '

llOverholser, Winfred, "The Briggs Law of Massachusetts: A Review
and Appraisel”, 25 Journal of Crimipal Iaw and Criminolozy 859 at p. 861 (1935)




The significant and unusual features of the law are thrase in number:
(1) The examination is conducted by neutral, impartial experts:

(2) these expsrts are selected by a professional Dopartment of Mental
Diseases of the Commonwealth; (3) the examination is applicable to
all defendants falling within certain clearly-defined legal cate-
gories, and is not dependent upon the supposed "recognition® of
mental dissase by the judge, defense attorney, or somes other non-
psychiatric partieipent in the proeeedings.... The desirability

of securing examination by non-partisan experts has begn widely,
though not universally, recognized.... One weakness [pf examination
only when insanity is plaadeé] ls elear, ngmely that no assurance

can be given that insanity will bte alleged as to the right defendant.
In certain cases thers will be featurss suggestive of mental diseass
or mental defects which are obvious to the attorney, jell offieial,
or judge, to be sure. The defandant, howsver, may not, though
definitely psychotie, conform to the lay idea of a "drivelling idiot"
or a "raving maniac" with the result that he may have %to undergo
trial and punishment in spite of his mental disability, an event that
the criminal law certainly does not contemnlate.

Althougg the territorlal law has been on the books since 1925, it has
always been discretionary with the judge whother %o order an examination or
not, and apparently haalsaldom been utilized. Such pre~trial exsminations
of criminal defendants as have been conducted for the most part appear to
have been prompted by a motion of_nne of the parties or by the fact that
insanity has become an 1ssve in the case.l2 On the other hand, several
thousand such examinations have been made under the Massachusetts law since
its enactment, where examination is compulsory.

It readily became apnarent in Massachusetts that the law as originally
enacted was not effective to achiave the desired result and amendmente were
adopted to cure these defects. One of the first wealmessas was found to be

that there was no means by which might be known the previous eriminsl record

1236c, 1961 of the Revised Laws of Hawaii 1945 provides that the
psychological clinic shall recaive for observation and examination any
person referred to it by a "judge of the juvenile court, or of any other
district, territorial or federal court within the Torritory". mug firgt
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of the defendant. 4An early smendment provided a penalty for failure of the
clerk to report the cases which would call for an examination, and a later
amendment meds it the function of the probation officer to report to the
cleork the record of prior convictions and indlctments where such record
rendered the defendent examinable.

Senate Bill 226 of 1947 proposed %o meke the examination mandatory in

gll cases which fgll withln the categories establiished under the present

le(eont.) circult court of the Territory hza made substantisl use of these
facilities in cases where the person has entered a plea of guilty to, or has
been convicted of, a felony. In these instances, the ‘individual is referred
to the adult probation officer before sentence for e "pre-sentence report®,
which consists of an investigation into his goneral background. When the
investigation discloses information from which the adult probation officer
suapects the presence of some mental 1llness or defect, the individusl is
raferred to the psychological clinic of the University of Hawali for exem-
ination. Usually this examination is a psychological one only, that is, it
refers to mental development, rather than to mental illness, and the report
of the examiners is generally confined to an Y. Q. evaluation. If the
examiners fesl that there is likelihood of mental disorder that fact is noted,
and, if concurred in by the probation officer, a second examination, this
time into the question of mental illness, is requested of the dureau of
mental hygiens. When all reports and examinations have been completed, the
pro—sentence report is given to the judge of the criminal court and, with the
report as a guide, sentence is passed. JFrequently, commitment to the
Territorial Bospital or the Waimano Home is ordered rather than sentence to
the Qghu Prison. Many of these examinations are, however, utilized only

to ascertain vhether a particular defendant would be a good risk for pro-
bation or parocle.

There 18 no board of examiners such as the board required when the
court orders s pre-trial examination. As the accused has alreasdy either
pleaded guilty or has been found zullty by a Jury, this procedure does not
eccomplish one of the purposes of the proposed act which is to guarantes
against persons of unsound mind being subjected to trial when they may not
be able to effectively prosecute their dafense. Neither does this 'pre-
sentence” examination necessarily extend to those persons who have more than
once been indicted for any offense, when ths current charge is not a felony.

-1 0~




13"'13 and to provide for examinations in the discration of the court in any
cazse involving indictment for a felony., The bill states that the examination
1s to determine the existence of any "mental diseasel; it omits the phrase
"or defect" which is incorporated in the present law. In view of the
requirement that the physicians on the examining board be qualified to
examine for mental illness or defect, the omission is probably inadvertent.
The amendment does not incorporate any procedure for aporising the court of
the previous record of thé defendant. The Massachusetts experience might

be helpful in this regard.

Pre-trial Examining Board:

The proposed bill would add the medical director of a licensed private
mental hospltal as a possible member of an examining board. The number of
examiners appointed to a board would remain at thrse, being composed of a

paychiatrist of the Territorinsl Hbépital, or the chief of the bureau of

13It is almost impossible to estimate the mmber of defendants for
which a pre-trial examination would be mendatory under the nropeosed bill.
Data from the criminal division of the first circult court shows only the
number of defendants involved in each of the cases coming before it. Except
for capital crimes, where previous record is immaterial under the bill, there
is no accurate way short of checking the previous record of nll other
defendants to ascertain whether a particular defendant is examinable. The
lMassgchusetts experience has shown that approximately 17.5 % of those in-
dicted have been examinable under the law, Assuming this percentage for tha
Territory and applying it to the 909 defendants sppearing befors the eriminal
division of the cirecuit court for the year ending January 12, 1948, roughly
160 examinations would have been required for that year.

The Massachusetts exverience also shows that, of the total defendants
examined, approximately 17.0% were mentally irresmonsible. Again, using this
as percentage for a territorial estimate, aporoximately 27 would have besn
comritted to a mental institution. The very limited facilities now available
at the Territorial Hospital for the treatment and custody of the criminal
insane became aextremely pertinent in the light of this approximation.

w]F
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mental hyglene,  or the medical director of a licensed private mental
hospital and two additional, unbilased physicians gqualified to examine for
15 :

mental 1llness or defsct.

Confusion Caused by Definitiona:

As the procedure for pra~trial examination now reads, it is possible
for a charge to be dismissed and a defendant committed if he is presently
insane or mentally irresponaible. This is broad encugh to include tha
dafendant's mental inability to carry on his defenss and is not necessarily
a part of the question of criminal responsibility for the alleged crime,
Senate Bill 276 of 1947 proposes to eliminate the reference to Tpresent

insanity" and by adding a restricting definition of "mental irresponsibi.

16
ity may result in precluding such dismissal and commitment in any case

except where criminal irresponsibility is determined.

Similarly, if the cass goes to trial and the jury is asked to decide
any issue of Mthe then existing mental irresponsibility", the confusion
caused by the definition is again apparent. This is considered more fully
under the next major heading, Insanity Examinations During Trial,

Place of Cormitment:

At present, when a charge is dismissed bofore trial and a defendant

committed, he is sent to the Territorial Hosnital. Senate Bill 226 of 1947

1”The bill carrics an incorrect reference to the "division" of mental
hygiens.

151f, as suegested above, it was not intended to chanze the scope of
the ezamination, and the examination is to inelude mental dofscts as well as
disease, the gueshion has arisen as to whether it would be acvisable to Pro=—
vide also for a psychologist on the board, or that pruvision be made for
obtaining the services ¢l a psychologist.

10gection 10829 of the Revised Laws of Hawaii 1945, as oroposed to be
amended, defines "mental irresponsitility" as "lack of criminal responsibi-
lity for one's acts because of fesble-mindedness, mental 1llness, or both".

~1h—
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will enlarge this to permit commitment also being made "elsevhere as the
court may direet". In view of context, this apparently may include licensed
private mental 1natitutiq;a. The term "hospitaligation” is substituted for
!;ommitment" in line with terminology changes discusesd in the first major
part of this report.

5. Crimins) Defepdantg——Insanity Examinations During Irial

Senate Bill 226 of 1947 proposes a complete procedure for the sxamina-
tion of defendants when insanity becomes an 1ssue during any orimina) trial.
The eourt is authorized to place the defendant in elther the Territorial
Hospital or in & licensed private mental hospital for 48 hours and have him

examined in the same menner as if it wers a pre-trial examinationslT Upon

eomplation of the examinstion, the persons meking 1t file a written report
with the court and their opinion thereon; two of the three examiners must
concur, and a dlssenting examiner will report his views separatsly.

If the examiners report that in their opinion the defendant was not
oriminally responsible at the time of the commission of the alleged crime

becauss of feeble~mindedness, mental illness, or both, this goes to the sourt,
or to the Jury should one have been impmnelled. Upon a finding by the court
or Jury to simlilar effect, the person is mcquitted and ordered committed.

| Should the examiners report the defendant was criminally responsidble
at the time of the crime but is presently too 11l or defsctive mentally to
carry on his defenme effectively, thls goes to the court or Jury, likewlsa.
Upon such a finding by the court or Jury, the person is committed until he

is able to proceed with his defenss.

174 48-lisur iimlt may be insufficient for adeyiste observation and
examination of mental petlents preliminary to a paychiatric appraisal and
report to the court.

ﬂlsn



However, if the examiners report that in their opinion the defendant
was both mentally rasponsible at the time of the alleged crime and is not
mentally disabled from carrying on his defense, the court may vproceed with
the trial. The report of the examiners' opinion does not bind the ecourt nor
the jury.

All or any of the examiners may be summoned as expert witnesses and
axamined by the court or either party. The right of the Tarritorv orrtha
defendant to call othsr aﬁpert witnessas to testify at the itrisl is specific-
ally grantad.

Confusion Caused by Definitions:

As previously related in discussing pre-trial procedure (see page ),
the inclusion of the definition of "mental irresponsibility" causes confusion
due to its relating solely to criminsl responsibility and apparently dis-
regarding lack of mental ability to'defand one's gelf. dJust as in the case
of pre~trial examination, refersnce is made in the procedure for examination
during trial to "mental irresponsibility, » . at the time . . . of the triall.
Hera, however, due to context, the courts will probably construe it to mean
Wpresant mental disability! despite the definition.

Similarly uncertain is whather a second examination will be held upon
insanity becoming an issue a2t the trial even though a pre-trial examination
was made. In logic, the pre~trial examination should suffice unless a mental
disability developed since then. Howewer, in the portion of Senate Bill 296
of 1947 relating to pre-trial examinations it is provided that if the report
of a pre-trial ezamination is not deemed conclusive by the court, the defend-

ant is to be put on triai. In such case the jury is dirseted to determine
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the "then existing or alleged previous mental irresponsibility" ef éhe
defendant., Unless the courts construe "existing . , . mental irresponeible
1ity" to mean "mental disability", add disregard the narrow definition pro-
posed by the Bill, only the procedure for examination during trial may be
applicable to such persons., Thus, another examination may have to be
ordered,

Content of Examiners! Roport:

Attention 1s called to the fact that the exzaminers will Ye directed
by the aat to report in their opinion whether the defendant was criminally
responsible, Thisls troader than mersly reporting on the existence of any
mental disease or defect which would affect his criminal responsibility,

The former may permlt ths examinsers to indulge "in speculation on the
exeeedingly tenuous and ﬁetaphyaical tople of !'responsibility!® while the
latter eonfines them 4o gtatements of paychiatric opinion".l8 Although the

court and)jury make the ultimate declsion concerning a defendantl!s criminal

responsibility, it is uncertain whether the examiners! powsr to express an

opinton on criminal responsibility will result in trenching upon the pre-~
rogatives of the court or Jury, even assuming that such opiniens are included
in reports rendered in present court proceedings.

Plaeo of Commitment:

Upon acquittal because of mental irrespongibility, upon a determina~
tion of mental disability to defend one's self, or upon acquittal for any
reason after evidence having besn submitted of mental irfesponaibility. the
defendant will be hospitalized in the Territorial Hospltal or Yelsewhere as

the eourt may direct". In view of context, this apparently may inglude llcensed

18
Overholser, op. cit., p. 873,
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private mental Institutions. The term "hospitalization" is substituted for

Tecommitment! in line with.terminology changes discussed in the first major

part of this report.




APPENDIX A

Definitions of Mentel Illness in Mainland State Statutes

Louisiana
North Carolina
Pennsylvania

Minnesota

Hebraska

Havads,

New York

"Mental illness", "mental disease®™, "mental disorder™
shall mean an 1llness which so lessens the canpaclty

of the peraon to uss his customary self control,
Judgment,, and discretion in the conduct of his affalrs
and soclal relations ss to make it necessary or
advisable for him to be under treatment, care, super-
vislon, guidance or control. The terms shall be
construsd to include "lunacy", M"unsoundness of mind" and
Yinsanity", (Louisiana Acts, 1946, Act 303, sec, 23 -
Session Laws of Forth Carolina, 1945, Ch. 952, sec. 23
Purdon'!es Pennsylvanis Statutes, 1936, Tit. 50, ssc., 3)

"Mentally 111 person" means any person of unsound
mind and in nsed ¢f treatment, control or care.
(Laws of Minnesota, 1947, On. 662, sec. 525.79 {3))

The term "mentally 111" as used in this act shall
include persons suffering from any type of mental
illness whatsoever, whether caused by internal or
external conditions, disesses, narcotlcs, aleoholic
beverages, accident or any other condition or hap-
pening. (Laws of Nabraske, 1947, Ch. 335, see. 1)

"Mentally 111 persons™ mean persons who are of such
mental condition that without superviaion, treat-
ment, care or restraint they would bds or might be
dangerous to themselves or the person or property
of oth§ra. (Statutes of Nevada, 1547, Ch. 257,
sec. 1

A "mentally 1ill person" means any person afflicted
with mental disemsse to such en extent that for his
own welfare or the welfare of others, or of the
community, he requirss care and treatment. (Taws
of New Yor'k, 19u6, COh. 751, see. 2 (8))
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APPENDIX B

Sections Unchansed by Proposed Bills

As indicated in the body of this report, many sections remain

unchenged by the proposed bills, and the words "insane® or "insanity",

"lungtic®, Yungound mind" and "mental derangement! would still apvear

throughout the Revised lLawa.

The following list indicates sections in which

these worda are found and the subjects with which the various sections deal.

SECTION NO.
(Revised Laws 19u5)

183'-t|-|o-rn03-9-,

2552 (as amended,
19u7)‘...--.-.o-.-

3822, jseu'qlloljﬁl

3831, 3832 [(FNNENEN
3929 AN ERENNERE N NN
98&0 LR RN R NN NN )

10430 survenvananen

10ku2 R I AN B A ]
10623 A9 v dars ey
loghl LR N BN BN N N Y
1085%, 1085L,

10856, 10857 wieas-

12201, 12206, 12207

12210, 12218 ......

12217 S ERs A s urncras
12222 LA B AL B B LN

12223 LR IR PR R R

(Session Laws 1947)

Act 131
sections 6529,01,
6564.01, 6569.01..

SUBJHQT CONCERWED

BEloctions, reglsters

Mental Hyglena Burean
Deportation from Territoriael
Hospital

Extradition

Prison Camps, tranafers
Physiclan-patient, privileged
communications

Court procedure, disabilities
limitationa of actlons

Civil procedure, disabilities
Criminal law, capacity and
reaponsibillity

Crimingl procedures, verdicts

Capital punishment, determina-
tion of insanity of convict;
stay of execution; restora-
tion of sanity

Domestic relations, annulment;
legitimacy

Divorce, grounds for
Divoree, guardian ad litem
Divorce, costs

Divorce, support

Honolulu, persons slected to
offica
20
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insane, insanity

ingane
insane

insans, unsound mind
insane

sanity

insane, insanity
insans

insane, mental derangement
inganity, insane

insane, insanity

lungtic, insanity

insanity, hopelessly
insane

insane, incurable insanity
insanity, incurable
inganity

insanity, incurabls
insanlty

insanity



S5t111 other sactions of the Revised laws employ terms perhaps less
offensive to paychiatristg, but which hava nevertheless been replaced by
substitutes in the proposed bills under discussion, ‘“Paroled“,l
“committed“,g “releaaed“,3 "mental disordsrs™ and "mental defectivas",u
"inmates“,s "&etention",6 "commitment“,7 "incompetent“,s "ansound mind“,9

, 10

faddict",™™ and “confined“ll remain unchanged in the sections shown in

the footnotes.

1Revised Laws of Hawaii 1945, sectlons 2552, 2582, 2583, 3823,
®Ivid., sections 2582, 2583, 3821, 3822, 3929, 3930,
31h1ﬁ., seotion 2552,
n;h;g., sactlions 2581, 2582, 2585,
5191@., sections 2581, 2583, 2584, 3823,
1035u,6%§é§5f sectlons 2581, 2582, 2583, 383{, 3832, 3929 (detained),

7

gIhig., section 2585,

9

Ibid., sections 2581, 3833. i

Ibid., sectlons 3831, 3832.

lolbid., section 3830,

11Ibid.., sections 3822, 3B25.
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