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CONSTITUTIONAL FPROVISIONS
FOR
LEGISLATIVE APPORTIONMENT AND REAPPORTIONMENT
]

The apportionment of members of state legislative bodies in a modern
complex civilization presents a perplexing problem. According #o one
authority,l factors in the problem of apportionment which have provoksd
legal disputes include the basis of representetion, the process of apportion-
ment, the character of distriots, the apportioning agent, the frequency of
distributions, the relationships and correlations between representstion in
the lower and upper chambers, and the relation of the individual citizen to
the appdrtiohment process. Overshadowing all these factors is the cleavage
between urban and rural areas.

. Every one of the forty-eight state constitutions deals with the problem
of apportionment in some fashion, stating more or less clearly the basis of
representation and specifying or et least indicating the procedure for re-
apportionment. Occasionally the constitutions meke the actual apportionment~-
more frequently, only of the senate. To a large extent the constitutions do
not attempt to state the exact number of members for both houses of the
legislature, and determination of the sirze of both houses, or at least of one
house, is left to the legislature subject to constitutional restrictions.

Some state constitutions prescribe the maximum number of members of
each house, delegating to the legislature the determination of the exact
number within the maximum limit. Included among these states are Alabama,

Florida, Indiana, Kansas, Louisiana, Nebraska, Oklahoma, Oregon, and Utah,

1Shull, Charles W. “Legislative Apportionment and the Law," Temple
University Law Quarterly, 1944. (Vol. 18). pp. 392-393,
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In fqur states, Mississippi, North Dakota, South Dakota, and Virginia, the
oonstitut%ona prescribe a‘maximum and a minimum number of members of each
house, leaving to the legislature th; power to fix the membership witﬁin these
limits. In an equal number of states -- Iowa, Georgia, Maine, and Michigan ~-
a maximum or a& minimum numbéf, or both, is prescribed forvone house by the
constitution, and the precise number of members is fixed for the other.

The constitutions of California, Delaware, Illinois, Kentucky, Massa-
chusetts, New Mexico, New York, and North Carolina fix specifically or by
implication the exact number of senators and representatives which shall com-
pose the two houses. 1In Te#aa the size of the senate is stated in the con-
stitution, leﬁving to the legislature the power to determine the number in
the lower chamber. 1In Arizona and West Virginis the number contained in the
constitution may be changed by legislative action. The constitutions of
Alabama, Ideho, Iowa, Nevada, Tennessee, Utah, Washington, Wisconsin and
Wyoming merely prescribe that a certain proportion shall exist between the
gsizes of the two legislative houses.

A mere analysis of constitutional provisions for legislative apportion-
ment in the various states will not necessarily give one a true picture of the
status of legislative apportionment todey. In most states, the legislature
is the agency responsible for reapportiomment, but in numerous instances the

'legislatufas have failed to perform their constitutional duty, with the re-
sult that there is a considerable lag in legislative apportionment. Although
the state legislatures are under mandatory constitutional duty éo reapportion,

the violation of such & duty does not confer power upon the courts to compel
its performance.2 State constitut}ons define the duty but withhold the

sanction.

“Chafee, Zechariah. "“Congressional Apportionment." Harvard Law Review,
1542, (Vol. 42). p. 1018. (See note 29, infra.)
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Basls of Appertionment.

Th? basgis of legiq&ative apportionment varies considerably among the
states, depending in large part upoﬁ'the political oonsiderations of %he )
local scene, with the result that the personnel'of ninety~-f{'ive legislahive'
chamber53 (senate and house) must be apportioned in accordance with almost
ninety=-five different patterns. If a generalization is attempted, two funda-
mental bases for apportioning legislative districts are used by the stateg--
population and territorial units, but both of these bases are subject to many
modifications in the various states. o

In fifteen states? the legislative districts in both chambers of the
lagislaturea(are constructed upon equal population units without territorial
modifications. This basis is also used for representation in Nebraska's
unicameral legislature. In addition to these states, there are eleven states®
where the senatorial districts are constructed upon equal population units,
with some other basis of repressentation used for the lower chamber of the
legislature. Representation in the lower chamber of the California and
Montana legislatures is in accordance with equal population units and the
upper chamber upon another basis. In nineteen states® neither the upper nor

lower chamber distriots are based on straight population units, but rather -

Stwo for emch of the 48 states except for Nebraska's unicameral legis-
lature.

4Colorado, Illinois, Indiana, Massechusetts, Michigan, Minnesota,
Nevads, New Mexico, North Dakota, Oregon, South Dakota, Tennessee, Virginia,
Washington, Wisconsin, ’

sArkansas, Georgia, Kansas, Kentucky, Louisiana, Mississippi, Missouri,
North Carolina, Ohio, Oklahoma, Utah.

SAlabama, Arizona, Connscticut, Delaware, Florida, Georgia, Iows, Maine,

Maryland, New Hampshire, New Jersey, New York, Pennsylvania, Rhode Island,
South Carolina, Texas, Vermont, West Virglinia, Wyoming.
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are subject to some type of territorial or other modification.

Th? most common t%Pe of restriction upon the straight population basis
of apportionment is the requiremsntithat‘each county, regﬁrdlesa of:pbpulgtion
size, shall have at least one representative. Twenty states’ incorporate l
such a provision for the apportionment of representatives in their lower
chambers. Four states, Connectiocut, Mains, Vermont, and Wyomihg, make a
similar provision for representation in their sensates.

In the apportionment of senatorial districts of ten states, namely,
Alabama, California, Florida, Idaho, Iowa, Maryland, Montana, New Jersey,
South Carolina, and Texas, each county in the state is limited to not more
than one aenétor. There are no states where this type of restriction is
placed upon the representatives in the lower chamber. This restriction is
expressed in the constitutions either by stating that no county shall have
more than one senator or by giving one and only one senator to each county
in the state. New York's constitution provides that no county may have more
than one-third the membership in the state senate, nor can two adjoining
counties elect more than one-half of the state senators.,
| Several cof tge New England states stlill use the unit of the town as a
bagisg for legislative representation. This method is followed for lower cham-
ber representation in Connecticut, Maine, New Hempshire, Rhode Island, and
Vermont, Rhode Island also uses this basis for selection of state senators.
In Vermont, the constitution grants to each inhabited town one representative
regardless of size. The other states vary thevnumber of repregentatives

with the size of the town.

7A1ﬁbama, Arizona, Arkensas, Florida,'Gaorgia, Idaho, Iowa, Kansas,
Louisiana, Mississippi, Missouri, New Jerssy, New York, North Carolina, Ohio,
Perngylvania, South Carolina, Utah, West Virginia, Wyoming.
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New Hampshire follows the rather unusual provision of apportioniﬁg
its state senators from d%étricts based upon the amount of direct taxes paid.

In.soma states, leglslative épportionmant is based upon the di;trif
bution of certain classes of persons, these persons being excluded in deter-
mining popuiation distriocts. Five states, Maine, Minneso?a, North Carolina,
thhington; and Wisconsin, exclude Indiane that are not taxed. :Maine,
Nebraska, New York, end North Carolina exclude all sliens, while California
excludes only those aliens who are ineligible for naturalization. Military
personnel on active duty are not counted in South Dakota, Washington, and
Wisconsin., Further restrictive provisions are found in Massachusetts, Rhode
Island (sanaté only), Tennessee, and Texas (senate only) where only the
registered voters are counted. Indiana includes only male inhabitants over
twenty-one years of age in its population count, while in Oregon the con-
stitution directs the count to be restricted to the white population.
Arizona uses as a base the votes cast for governor at the last preceding
general election,

In order to insure population as the basis of representation, mosk
of the state constitutions contain provisions intended to prevent gerry-
mandering, the process of laying out legislative districts in such a way
as to consolidate the opposition vote in as few legislative districts as
possible, thus assuring a majority vote to one political party in most of
the districts. These provisions usually require that the districts must

be composed of “"compaect and contiguous territory?;e population must be

SThirty-four of the constitutions require contiguity. Four specify
that districts must be "convenient." Seventeen stipulate compactness,
usually subject to the qualifying phrases, "as may be", “as possible”, or
"as practicable”.
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equa};g and counties, towns, wards, or. other areas of government must not
be divided.lo "N
The use of a territorial uni%, the county, as the basis for ;;pre;
sentation is perhaps the outstanding feature of the various state constitu-
tions, the common provision being that no county ﬁay be divided, with some
states allowing division where there are two or more districts within the
county. The county constitutes the traditional basis for representation in
our legislgéive bodies. For administrative convenience and simplicity it
is probably desirable to follow county lines as far as possible in the
formation of districts, and the art of gerrymandering becomes more difficult
11

if certain definite rules are laid down. But the trend today is awny from

the county as a unit of government; and except for the comparative conve~

‘nience of adhering to county lines, the principal effect of retaining this

mandate in our constitutions is to preserve the supremacy of the rural

areas. 12

Apportioning Authority

State constitutional provisions make the legislature responsible for

reapportionment in forty~two states. However, in Connecticut, which is in-

gTwenty-twn constitutions particularly specify equality of population,
most qualifying it with such phrases as "as nearly as may be" or "as nearly as
practicable®. In others equality is to be implied from the basis specified for
spportionment ("according to population™), or from the reference to a federal
or state census, or from methods stated for f{inding the electoral ratio.

10Common1y, no county may be divided (23 siates), except when there are
two or more districts within the county (10 states).

11Durfee, Elizabeth. ™Apportionment of Representation in the Legisla-
ture: A Study of State Constitutions." Michigan Law Review. June 1945,
(Vol. 43). p. 1098. :
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cludgd“among tﬁese states, the duty epplies only to senatorial districts
since thehlower chamber.q%stricta are specifically prescribed in the con-
stitution, In five other states, Aéizoha, Arkansas, Maryland, Missoﬁfi,
and Ohio, the constitutions provide for an agency other than the legislature.
Delaware alone of all the states retains constitutional gpportionment in the
sense that the distribution and boundaries of the districts are established
by the text of her fundamental law and can be changed only by constitutional
amendment. Reabportionmsnt in Delaware for both houses of the legislature
ﬁas always been by constitutional revision, the latest being in 189‘7.13 As
the amending process in Delaware calls for action by two successive legis-
latures, in ﬁ sense legislative control of apportionment is preserved in
that state.

In Arizona, the responsibility for reapportiomment of the lower
chamber of the legislature falls upon the county boards of supervisors,
there being no such provision for reapportioning the senate as senatorial

districts are specifically set forth in the constitution.l4

The constitu-
tion provides that representatives shall be elected, one for each 2,500
votes, or major fraction thereof, cast in such county for the office of
governor in the last preceding general election as determined by the of=-
ficianl canvass. Further, each county is to have at least one representative,
and no county less representatives than it would have if its representation

were computed on the basis of the total vote cast for governor in the general

election of 1930. Any county entitled to a greater number of representatives

13Wh1ter, David 0. “Roapporéionment of 8tate Legislative Districts."
Illinois Law Review, 1942. (Vol., 37). p. 21.

14 izonn Constitution. K Art. IV, Part 2, Sec., 1 (1).

$
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by reason of the votes cast for the office of governor In the last preceding
gene;al election must be’rediatricted by the board of supervisors in such
county no-t less than six ‘monthe prior to each regular election for z;e;presen-
tatives. This provision is extraordinary in that it provides for an in-

orease of representatives from a county but no decrease.l5

In counties en-
titled to but one representative, such representative is elected from the
county at large. In the division of the county into as many legislative
districts as there may be representatives to be elected, the districts must
contain as nearly as possible "the same voting population" and must be com-
pact in form and contiguous in territory. Before establishing such distriots
the board cfvsupervisors is required to give at least thifty days' notice by
newspaper publication.

A board of apportionment, consisting of the governor, secretary of
state, and attorney general, is charged with the duty of reapportioning
representatives and senators in Arkensas immediately following each federal
census, In each instance the board must file its report with the secretary
of state setting forth: (a) the basis of population adopted for represen-
tatives; (b) the basis for senators; (c) the number of representatives as~
signed to each county; and (d) the counties comprising each senatorial dis-
trict and the number of senators assigned to each. After thirty days from

such filing date, the apportionment becomes effective unless a proceeding

151 Board of Supervisors of Maricope Courty v. Pratt, 47 Ariz. 536,
57 P. (2d) 1220 (1936), the court held that the board is required by con-
stitutional provision to redistrict legislative districts in the county
on the basie of one repreaentativa for each 2,500 votes oast for governor
only when, by reason of increase in votes cast in oounty at preceding
genersl election, the county is entitled to greater number of representa-
tives than' it has, and is not required to redistrict where there is a
decrease in votes.




for revision is instituted in the suprems court of the state within this
vperiod.ls ) ' B

Similarly in Ohio, the governgr, gsecretary of state, and audifér, or
any two of them,. perform the task of determining the ratio of representatioﬁ
in both houses of the legislature. Very precise rules are laid down in the
constitution to govern them in the performance of this duty.17 ‘Provision
is made for a repreaﬁntation ratio arrived at by dividing the total popula-
tion of the state by 100, for the lower chamber. Every county having one-
half the ratio is entitled to one representative, and every county having
the stated ratio plus three-fourths is sentitled to two representatives, and
80 on. In the senate the ratioc "forever hereafter" is to be ascertained by
dividing the whole populatlion of the state by thirty-five.

In Marylend it is the duty of the governor to arrange reprogsentation
in the lower chamber of that state's legislature in accordance with a
schedule of representation specified in the constitution, beginning with two
members for each county of 18,000 or less. There is no provision for reap~
portioning the senate as the constitution specifies that there shall be one,
and only one, senator from each county and from each of the six districts

constituting the City of Baltimore.l8

In the new constitution of Missouri, adopted in 1945, all respénai-

bility for reapportionment is taken away from the legislature. Provision is

~ made for a bipartisan commission appointed by the governor to establish sena~

torial districts, and reapportionment of representatives among the counties

lsArkansas Constitution. ¢ Amendment 23.

170nio Constitution. Art. XI, Sec. 1-11.

lauaryland Constitution. K Art. III, Sec. 2-5.
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is left to the county c¢ourts upon certification by the secretary of state.lg

Wifbin ninety days\after each federal census, the governor of Missouri
is required to appoint the redistrioting commission, consisting of teﬁ‘memf
bers chogen in equal numbers from lists of ten names submitted by the state
committees of the two political parties casting the highest vote for governor
at the last preceding election. If either state committee fails to submit a
1ist, the governor appoints five members of his own choice from the party of
such committee.

The various parts of the state are represented on the basis of popu-
lation in the senate of the Missouri legislature. In the lower chamber, the
county is afforded recognition as the primary unit of representation, and
population is given less weight than in the senate. The proocess of apportion-
ment is accomplished aoccording to precise rules set forth in the constitu-
tion.zo

As provided in the constitutions of New York and Oklahoma, reappor-

tionment action of the legislature is subjeoct to review by the supreme court

193 s0urt Consbitution. Art. ITI, Ses. 2, 3, 7-10.

onhe quota for senatorial apportionment is determined by dividing the
total population by thirty-four. The population of no district may vary from
the quotient by more than twenty-five per cent. No county may be divided in
the making up of districts composed of more than one county. Hence, each
senatorial district consista of one county, a portion of one oounty, or a
group of counties. For adoption, a redistricting plan must be approved by
seven of the ten cormission members. Failure to adopt a plan within six
monthe after the appointment of the commission results in its discharge. In
such case the senastors to be slected at the next election are elected from
the state at large, after which-a new commission is appointed.

Representatives are to be apportioned among the counties on the basis

of a ratio of representation arrived at by dividing the total population of
the state by 200. Through the apportionment process, each county is allowed
one representative and additional representatives according to the ratio of
representation. Representation, however, is not wholly proportionate to
population because the constitution prescribes the number of representatives
which various multiples of thq representation ratio shall permit. The follow-

-10-



of those states at the suit of any citizen. In Arkansas, original jurisdic=-
tioﬂ is vested in the suﬁieua court to be exercised upon the apéliea#ion’éf
any citizen to compel by mandamus the board of apportionment to perform its
duties or to revise any arbitrary action of the board. The court may, if it

g0 determines, substitute its own apportionment.

glternative Apportioning Authority.

Only three states have constitutional proviasions for alternative
methods of reapportionment, other than the initiative, should the legislature
fail to act. Two of these states, California and South Dakota, empower an ex
officio oommiésion of administrative officials to reapportion the legislative
districts. The California commission is composed of the lieutenant governor,
attorney general, secretary of state, and superintendent of public instruc-
tion, while that of South Dakota is comprised of five members, namely, the
governbr, secretary of state, attorney general, presiding judge of the supreme
court, and superintendent af public instruction. Reapportionment action of
these two commissions has the same force and effect as though made by the
legislature, the acts of the California commission being‘aubject to a refer-
endum.

Florida has a unique scheme to stimulate legislative activity in

apportionment. Article VII, Section 3, of its constitution provides that in

20pootnote (cont'd.)

ing tabulation shows how this ratio is applied to the population of a county
to determine the number of representatives to which it is entitled:

Number of Ratios Number of Representatives
1 ‘or less 1
25 : 2
4. 3
6 4

Above six ratios, one representative is allowed for each two and one-half
additional ratios.

i -11-
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the event the legislature fails to reapportion at the stated time, it is ﬁhe
duty of theggovernor to ca%} the legislature into special session where it:is
"mandatorily required to reapportion"‘and may nob expire until reappof%ion—:
ment ig effected, and "shall consider no business other than such reapportion-
ment "

There remains the possibility of employing the initiative for re-
apportionment. This procedure has been used in three states, California,
Colorado, and Washington, to bring sbout reapportiomment of legislative dis-
tricts when the legislatures in those states failed to mct. After the 1520
census, three succeeding sessions of the California legislature failed to re-
apportion legiélative districts.?l In 1926 the citigenry initiated two
measures, both providing for reapportionment by an ex officio commission of
state administrative officers should the legislature fail to act, but pro-
posing different bases for representation. The so-called "Federal Plan" of
representation, where the districts of the lower chamber remained based on
équal population units but each county, regardless of population, was re-
gtricted to not more than one senator, won substantial victory. As a result,
the senatorial districts in California were allocated on the basis of not
more than one district per county and not more than three counties per dise
triot, while thé distriets for lower chamber representation remsined based on
equal population units.

| In Colorado the latest reapportionment by the legislature had been

made in 1913.22 Coloradé's congtitution specifigs that (1) the legislature

21 ommonwealth Club of California. "The Legislature of Californiam: Its
Membership, Procedure, and Work." C. C. Young. San Francisco, January 1943,
P b4,

22ypia., p. 72.
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shall’provide by law for an enumeration.of the inhabitants of the state in
the year 1?85‘and every tq? years thereafter, and that (2) at the first
segsion following such enumeration and also following an enumeration ﬁéde by
the authority of the United States, the legislature shall revise and adjust
the apportionment for senators and representatives on the basis of such
enumeration.a3 There was no reapportionment folluwing the census of 1920 nor
did the legisleture act after the 1930 census. In 1932 the people of that
state adopted a reapportionment plan by vote on an initiated measure. The
Colorado legislature in 1933 attempte& to pass a reapportionment bill which
repealed the plan adopted by the people; howsver, the Colorado Supreme Court
declared that fhis legislative measure was void and that the initiated ons
took effect.z4

In the state of Washington, the initiative was successfully employed
to reapportion the state after the legislature had failed to act since 1901,
Although the Woshington constitution had been amended in 1912 to provide for
popular initiative, no attempt had been made to secure reapportionment by
this means prior to 1630.2% The procedure was challenged in the courts on
the ground that the power and authority to aﬁportion and district was vested
in the legislature as provided in the constitution, and it did not involve an
act of law making inocluded within the power given to the people by the initi=~
ative amendment., Washington's Supreme Court, however, noted the continued

failure of the legislature to observe the constitutional mandate and held

2300lorado Constitution. Art. V, Sec. 45.

ngrmstrong v. Mitten, 95 Colo. 425, 36 Pac. (2d4) 757 (1934).

25Webst=r, Donald H. "Voters Take the Law in Hand." National Muniecipal
Review. May 1946. p. 242,
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that the method of distrieting and apportionment was accomplished by statute

and was a fit subject fon‘a law which could be enacted by initiative.28

¢

Frequency of Apportionment.

State constitutional provisions cohcerning the frequency of apportion-
ment vary with the different states, but the most common provision, being
found in forty-two states, requires an apportionment after every federal
census or every ten years. Some states still provide for a state census for
this purpose, if for any reason the federal census is not taken, or if when
t;ken, the same is not full and satisfactory. Indiana provides for reappor-
tionment every six years,‘Kansas every five years, and Arizona six months
before any general election when the votes cast for the office of govermor in
the preceding general election entitls & county to more representation. The
constitutions of Idaho and Nevada state that apportionment action shall be
"ag provided by law"; however, no time period is established for this adjust-
ment of legislative distriocts.

It cannot be assumed that the mere stipulation in state constitutions
for reapportionment at prescribed intervals insures action. Within the period
1931-40 only twenty-three states had legislative apportionment, twenty-one of
which had complete reepportionmsnt of both chambers of the 1egislature.27
Illinois has had no reapportionment in 40 years, and Minnesota's reapportion-
ment is thirty years overdue. In Tennessee the rea?portionmsnt dates from

1905, and in Connecticut, Indiana, Louisiana, Michigan (senate only),

265tate ex rel. Miller v. Hinkle, 156 Wash. 289, 286 Pac. 839 (1930).

.27Shu11, Charles W. "Reapportionment: A Chronic Problem." National
Municipal Review. February 1941. p. 77.
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Pennsylvania, and Texas, reapportionme;t datea from the 1920'3.28

' Under most of thar:tate congtitutions the apportioning agenoy is the
legislatur; itself. But unless the constitutions make specific provfsion for
compelling the legislature to act, there is no way of forcing it to do so.

It is immune from mandamus under the doctrine of seaparation of powers and the

courts refuse to accompligh indirectly what they cannot do diredtly.ag

28111inois Legislative Council. Research Department. WReapportionment
in.I1linois.™ February 1945. (Publication No, 66). p. 13.

2915, Fergus v. Marks, 321 I1l. 610, 152 N, E. 557 (1926), the court said:
", ..the judicial department of the state cannot compel by mandamus the legis-
lative department to perform any duty imposed on it by law...." As stated by
the court: "The duty to reapportion the state is a apecific legislative duty
imposed by the Constitution solsly upon the legislative department of the
state, and it alone is responsible to the people for a failure to perform
that duty." The same tribunal, in Fergus v. Kinney, 333 Ill. 437, 164 N, E.
665 (1928), also held that it had no powsr to enjoin the payment of the sala-
ries of menmbers of the General Assembly on the plea that that body was il-
legally constituted. The duty to reapportion, the court held, is wvested
solely in the General Assembly: ",.,apart from a constitutional amendment,
the people have no remedy save to elect a General Agsembly which will perform
that duty." Quo warranto proceedings questioning the right of members of the
Illinois General Assembly to hold office because of their failure to reappor-
tion were likewise dismissed in Fergus v. Blackwell, 342 Il1l, 223, 173 N. E.
750 (1830). In another instance, in People v. Clardy, 334 Ill., 160, 165 N.
E, 638 (1929), the validity of a specifioc act passed by the Illinois legisla=-
ture was challenged because of the failure to reallocate members, but again
the state supreme court held that it had no right to declare that the General
Assembly which enacted the measure in question was not de jure a legislature.
Another citizen of Illinois brought suit in the federal court, claiming ex-
emption from income tax on the ground that the United States had failed to
sarry out its guarantee of a republican form of government in not compelling
reapportionment in the state legislature. This suit was dismissed in Keogh
v. Neely, 50 F. (2d) 685 (C.C.A. 7th, 1931), cert., den. 284 U. S, 583,
Sup. ct. 39 (1931). ‘

In State ex rel. Martin v. Zimmerman, 249 Wis. 101, 23 N, W. (2d4) 610

(1946), an Tnjunction was sought to prevent any elections to the atate legis-
lature on the ground that the 1931 reapportionment soct became invalid at the
end of the 1941 session of the legislature, and there was therefore no act in
exigtence under which such elepgtions could be held. The court dismissed the
cage for want of jurisdiction because the constitution speaks directly to the
legislature with respect to reapportionment, and because to act favorably on
the petitjon would be to prevent the only possible solytion of the difficulty,
8 legislative reapportionment. The ocourt also pointad out that it could not




Inequglities in Apportionmant.

h Inkmany instanoesrfhere are glaring inequalities of representation in
the state legislatures. They may arise from the failure of the 1egi;1$tur§
to reapportion, or may spring from other causes beyond the legislature's con-
trol, as requirements enshrined in the state constitutions.

By far the greatest problem has been the urban-rural confliet over
representation. A survey made in 1938°° and based upon the 1830 federal
census indicated that while there was & majority of urban population in
twenty-one states, iﬁ only eleven of the states could that majority control
the legislature. In the other ten, the rural dominance was due primarily to
oonastitutionsl restrictions rather than to obsolete apportionments, although
the general over-representation of rural areas was dus in large part to obso-
lete apportionments. It was concluded that the ninety-six metropolitan dis-
tricts, as defined by the Census Bureau, had “on an average only three-fourths
of their proper representation in each house of the legislature."

The percentage of the state's population is selected metropolitan
districts as compared with representation of these districts in_the upper and

lower chambers of the state legislatures is contained in the following table:

29%00tnore (cont'd.)

enforce such a decision, and that likelihood of its being obeyed was very
slight.

Further, in Colegrove v. Green, 328 U. S. 549, 66 Sup. Ct. 1198 (1946),
a complaint under the Pederal Declaratory Judgment Act for a decree, declaring
Illinois statutes apportioning the State of Illinois into congressional
districts invalid in that such districts lacked compactness of territory and
approximate equality of population, was dismissed for want of equity in that
the issue was of a peculiarly political nature and therefore was not a fit
subject of judicial determination.,

3oW'al’ter, David O. "“Reapportionment and Urban Representation." Annals
of the American Academy of Political and Social Science. Jeanuary 1938.
VoI, 1557, PP, ~20.
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Representation of Metropoliten Districts in State Legislaturessl

e

Per Cent of Per Cent of Representation -

Metropolitan State's Population In Senate In House
District of: (1940) (1943) (1943)
Atlanta 14,2 3.9 2.9
Baltimore 57,5 27 .6 38.3
Birmingham 14.4 2.9 6.6
Chicago 53.5 41.2 41.2
Denver 34,2 28.6 27.7
Detroit 43.7 25.0 20.0
Los Angeles 42.1 5.0 42.5
New York, New York 63.5 55.4 52,0%

New Jersey 76.7 38.1 70.0
Philadelphia 28.7 20.0 24,0
Portland, Oregon 35.4 26.7 28.3
Providence 94.5 61l.4 84.0
St. Louis 29,1 20.6 14.7
San Francisco 20.7 15.0 22,5
Seattle 26.1 26.1 24.2
Wilmington 70.5 29.4 28.6
*As of 1944

Revised from Devid O. Walter, "Representation of Metropolitan
Distriots," 27 National Municipal Review (March, 1938). A metro-
politan district is defined by the Census Bureau as follows: A
central city or cities, plus all adjacent and contiguous civil divi-
sions of not less than 150 inhabitants per aquare mile, and also, as
a rule, those civil divisions of less density that are directly conti=-
guous to the central cities, or are entirely or nearly surrounded by
minor civil divisions that have the required density.

s
=

Another study was made of urban representation in state legislatures
in 1945,32 consisting of a comparison of the actual number of representatives

residing in sixty-seven "large" cities in forty-four states with the number

31Illinois Legislative Council. Research Department. Op. sit., p. 27.

32Ma.cNeil, Douglas H. "Urban Representation in State Legislatures."
State Govermment. April 1945. pp. 59-61.
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of representatives which would be accorded to each of these cities under an
apportionment system baseg upon population, assuming the size of the’legisv
lature remained constant. Of the si;ty~seven cities included in this’parti—
cular study, forty-five received substantially less representation than,an,
apportionment system based on population would furnish. Seventeen cities
received representation proportionate toc population. Five oitiea received
more representation than their population would indicate as their quota.
Under-representation of the largest city was indicated in thirty-one of the
forty-four states studied, while only three states accorded greater represen-
tation to their chief city than an apportionment based upon population would
provide. The extent of under-representation for the cities as a group was
approximately twenty-nine per cent, i.e., the total number of legislators
elected from these cities was less than three-fourths of the representation
they would receive if population were the criterion used in apportionment.33
In a study of state legislatures just completed by the United States
Conference of Mayors,34 it‘was revealed that the fifty-nine per cent of the
American population living in cities--84,000,000 persons~-has but twenty-five
per cent of the representation in the legislative bodies of the forty-eight
states. And that fifty-nine per cent, it was pointed out, pays nine-tenths of
all taxes-~federal, state, and local. Some of the more flagrant examples of
unequal representation cited in this study inocluded Cleveland which possesses

sixteen per cent of Chio's population but has only seven per cent of the

331hid., p. 60.

347he United States Municipai News. The United States Conference of
Mayors. Washington, D. C., April 15, 1948. (Vol. 15, No. 8). p. 32. See
graphic depiction of this study in “"Government of the people, by the people,
for the people?" (n.d.) by The United States Conference of Mayors.
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representation in the lower chamber of that state's legislature, and New
Jersey in w@ich eight urban‘countiea with four-fifths of the state's pgpula*
tion are represented by eight senators: while thirteen rural counties ﬁ;va .
thirteen votes in the senate but only the remaining one-fifth of the popula*’
tion.

The under-representation of cities in state legislaturesiis accom-
plighed in various ways. In some states the unit of repraséntation in one
house of the legialature is maintained with equal distribution of representa-
tion to each unit regardless of size. The result of such a constitutional
provision may be illustrated by the upper chamber of the New Jersey legisla~
~ ture, mentioned mbove. A similar situation may be found in Connecticut.

In other states where population is partially used as a basis of
apportionment, county or unit representation is also recognized. Such provi-
sions in state constitutions favor the smaller sounties, giving them more
representation than their population, alone, justifies. It results in over-
representation of the rural areas, which in effect is the same as under=-
representation of the urban areas.

A slightly different method of limiting the representation of urban
areas is found in California. The forty members of the upper chamber of the
legislature are ampportioned on the basis of population, but no county, or
e¢ity and county, may have more than one member, and no more than three
counties can be placed in any district. Regardless of how large its popula=-
tion may be, a county can‘never have as much as three per cent of the total
representation in the senate. Aé a result of this limitation, Los Angeles
County, with a population ofl2,785,645 or over forty per cent of the state

population, elects one senator as doss another senatorial district consisting

i
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of Mono and Inyo Counties with a total population 9,923.3° Thus the senator
from Los Angeles representf 281 times as many people as the Mono-Inyo senator.

The four largest counties--Laa Angeleh, San Francisco, Alameda, and San

E

"~ Diego=--have over sixty per cent of the total state population but only ten ’

per cent of the representation in the upper chamber of the state legisla-~

ture.36

In Floride no county may have more than one senator or leas than one
representative. On the basis of the 1940 census, twenty-three per cent of
the Florida population chooses twenty senators or fifty-three per cent of the
upper chamber, and the same percentage chooses forty-nine representatives or
fifty-two per 6ent of the lower chamber representation. The seven most popu-
lous counties of this state include a majority of the inhabitants, yet they
gselect only seven senators out of thirty-eight and nineteen representatives
out of ninety-five. Using the 1945 state census, nineteen pr cent of the
population elects a majority of the ssnate and twenty per cent elects a ma-
jority of the house, a decrease of four per cent and three per cent respsc-
tively from the 1940 figures.3”

The constitution of Georgia, adopted in 1945, provides that the eight
counties having the largest population shall elect three representatives
each; the thirty counties having the next largest population, two each; and

the remaining counties, one each. Under this provision, Echols County with

35McHenry, Dean E. "Urben vs. Rural in California." National Municipal
Review. July 1946. p. 352. - ’

361bid., p. 353.

57Floride., University of. Bureau of Economics and Business Research,
College of Business Administration. Economic Leaflets. "Apportionment in
State Legislatures: Its Practice in Florida." J. B. Dovell, Gainesville,
February 1948. (Vel. 7, No. 3).
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a population of 2,964 is entitled to one representative and Fulton County,
with 392,8863 to three repr%sentatives. Were the same proportion to pqpu—:.
lation maintained, howsever, Fulton Gouﬁty would have 132 representativés'in-;
stead of three. Also in Georgia today the nine smallest counties have a total
of only 39,487 people, yet they elect nine representativea,;whereas‘Fulton
C;unty with its 392,886 people has only three representatives. This oonsti-
tutional provision obviously results in disproportionate representation.58

The proportion of the population of Iowa represented by one-half of
the legislators stands at thirty-four per cent for the upper chamber and
thirty-two per cent for the lower chamber of the legislature. In Illinois
the majority of‘the population is in Cook County which receives only nineteen
of the fifty-one senmators and fifty-seven of the 153 representatives. The
population of Cook County in 1900 was 1,838,735; in 1940 it was 4,063%342.39
Despite this population increase of over 2,000,000, the representation of the
county remains the same as in 1901, the date of the last reapportionment
action by the Illinois legislature.

A moiety clause in the constitution of Michigan aids in the rural
domination of the lower chamber of that state's legislature. This provides
that when any county or group of counties composing a legislative distriect
has a moiety, or more than half of the ratio of population for one represen=
tative, it shall be given a member. Under this plan if a county or legisla-
tive district has the ratio of representation, it has one representative;

but if another county or legislative district has half this number, or a

38Kneier, Charles M, City Gove;nment in the United States. WNew York,
rev. ed., 1947. p. 112.

399pid., p. 116.

————
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molety, it is also given one representative. As a result, Wayne County, with
approximately forty per cegt of the population of the state, received only‘
twenty-aev;ﬁ out of thg 100 representétives under a reapportionment médé in
1943 rather than the tﬂirty-eight members to which it would be entitled on

the basisg of its population.4o

The four most populous senatorial districts
in Michigan elect one-eighth of the members of the upper house while the
‘sixteen least populous elect one-half the members of that body..

The variation in Minnesota runs from a high of one representative for
64,250 people to a low of one for 7,254 in the lower chamber and, in the
senate, a high of one senator for 128,501 to & low of 17,653. Nine urban
Minnesota counties with a little less than half of the state population
select about one~third of the members of the legialature.4l

Missburi's apportionment plan, previously described, has the effect
of limiting representation of large cities. Under the formula for represen=-
tation in the lower chamber of the legislature, St. Louies City with a popu-
lation of 816,048 in 1940 is entitled to eighteen representatives whereas, on
the other hand, eighteen rural counties with a combined population of only
157,769 are also entitled to eighteen rapreaentativaa. Under the 1940 census,
St. Louis City, St. Louis County, and Jackson County (Kensas City) have forty-
one per cent of the state's population but are entitled to only twenty-three

- per cent of the total number of representatives.42

401p44,, p. 113.

41Dorwailer, Louis C., Jr, "Minnesota Farmers Rule Cities." National
Municipal Review. March 1946, p. 116. -

42prannon, Vietor D. “"Missouri's Apportionment Key." National Municipal
Review. April 1946. p. 182.

£
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In 1943 inroads upon rural dominance wers made in New York which had
not been redistrioéed for.% quarter century.43 New York City was giveh an
incresase fr;m sixty-two to sixty-seveﬁ agsemblymen and from tWBnty~tw6 ﬁndx
one-half to twenty-five senators., But because of constitutional restrictions,
this metropolis has only 44.6 per cent of the total iegislgtive membership
even though it has 54.5 per cent of the state's total population and 53.4 of
the ;itizen population, the latter being the basis of apportionment in that
atate.

The Oklahome oconstitution stipulates that no county shall ever slect
more than seven members of the lower chamber of the legislature, regardless
of its population. Further, any county having a population equal to one-
half the ratio of representation is given one representative. On a striet
quota or representation ratio, Oklahoma County would elect eleven members;
Tulsa County would eleoct nine. The population of the former county is equal
to the combined population of twenty-one small countisa whioh elect twenty-
one representativea. Seven small counties with a total population of 57,169

- designate as many members of the lower chamber as either of the metropolitan
centers--Oklahoma City with a population of 244,159, and Tulsa with 193,363.
As a result, in Oklahoma, "any plea of the municipalities for sufficient

powers, by which they may effsot their orderly development, has little pros-
pect of a particularly friendly reception by a legislature whose membership,

disproportionately, is responsible to rural election units,"%4

43Perkina, John A. “State Leg;alative Reor anization." Amorican Politi-
cal Science Review. June 1946, (Vol. 40, No. 3 p. 511.

“rnornton, H. V. "Oklahome Cities Weakenod.® National Municipal
Review. June 1946. p. 298.

-23=




In Rhode Island no town or city may have more than six genators, and
no town or c?ty may have mogf than one~fourth of the total membership of the
lower chamber. Providence County has éeventy-eight per cent of the toﬁai
population of Rhode Island and sixty=-eight per cent of the house members, but
only forty~eight per cent of the senators.45

Constitutional provisions in Texas allow the use of the device re~
ferred to as "floaters", placing counties already fully represented into an
additional district for the purpose of joining counties which are not other-
wise contiguous, and, also, where counties are not already fully represented
they may be joined with others for the purpose of an additional represen-
tative .46 Howsver, a constitutional amendment adopted in 1936 limits to
gseven the number of representatives from any one county unless the popula=-
tion exceeds 700,000, in which case one additional representative is allowed
for each 100,000 population.47 The maximum number of representatives for
the lower chamber of the Texas legislature is set by the constitution at
150. If an apportionment were made on the basis of the 1940 census, each
member of the house would represent 42,765 people. Dallas County has five
representatives and shares in a "flotorial" member. These six represented
a 1940 population of 443,923 as compared with ten which it would receive on
a strict quota basis. The sleven metropolitan districts in Texas, as listed
by the Bureau of the Census, had a total population of 2,041,165 in 1940,

An apportionment based upon this census would allot, if strictly applied, a

4slllinois Legislative Council. Research Department. Op. cit., p. 28.

“Syalter, David 0. “Reapportionment of State Legislative Distriots."
Op. cit., p. 25.

47MheCorkle, Stuart A, "Texas Apportionment Problem." National Munici=-
pal Review. December, 1945. p. 54l.




total of forty-ssven representativea. At present the distriots in which these
cities are included have a tgtal of only thirty~-three representatives, in- .

t

cluding "flotorial® members.48 .

Where counties or towns are given equality in representation, regard;’
leas of population, or where a limitation is placed upon the number of repre-
sentatives from one county, the experience of ths states indicateé the im-
possibility of a mathematical distribution of legislative seats based upon
population. Moreover, should reapportionment be based solely upon population,
once the state is divided into distriets the inescapable interval between the
census and ensuing election causes some inequality even at the outset, for
ghiftes in populafion as a result of births, deaths and migrations make the
system of districts obsolete as soon as it is established. Fipally, even
assuming a static population, a practical obstacle is encountered in any
attempt to equalire representation: It is not feasible to entirely disregard
the pre=-existing political subdivisions of the state and to set up the desired
number of legislative districts purely on a basis of population.

It is apparent that shifts in population are not the chief cause of
inoqualities since in most states reapportionment is directed to be made at
sufficiently frequent intervals to compensate for changes of population.

The chief defect in the existing mechanism for apportionment devolves upon
compelling action by the apportioning body, generally the legislature.
Several states have remedied this situation by vesting authority in
-an administrative board or Eommiasion to apportion either in the first |

?ihstance or in case the legislature fails or refuses to carry out the con-

Btitutional mandate. However, unless, this body is made amenable to mandamus

481p14., p. 542.
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by specific constitutional provision, in no other way can the duty of reappor-

tionment be enforced. Without such a provision the courts may hold that man-
"\ L

dams would not lie, the function performed being legislative in nature; and

there would thus be no more positive remedy than there is against the legis-

1ature.49

To date, Arkansas is the only state to adopt such a provision,

Amendment 23, Seotion 5, of the constitution reading: “Originel jurisdiction
(to be exercised on application of any citizen and taxpayer) is hereby vested
in the Supreme Court of the State: (a) to compel by mandamus or otherwise
the Board to perform its duties. . . ., and (b) to revise any arbitrary action
of or abuse of discretion by the Board in makiﬁg any such apportionment. . "

The indeﬁandant board or commisaion is probably more conducive to
achieving a reapportionment then Florida‘’s scheme of calling the legislature
into special session which must sit until reapportionment ig effected, eince
gelf~interest is removed or at leaét rendered less potent. The Missouri
Conatitution of 1945 incorporates a novel sanction to compel reapportionment.,
If a commission appointed for the purpose after each census does not redis-
triot the state within a specified time, the state senators are automatically
slected at large at the neit election. .

There remains the use of the initiative to reapportion if the legis-
%lature fails to act. This method has been carried out in Colorado and
ashington aa well as California, but it is significant that in California

ven through the initiative it wams possible to bring about representation

49 In Stete ex rel. Barrett 'v. Hltchoook 241 Mo, 433, 146 S. W. 40
1911) the Supreme Court of Mlsqouri held that the governor, secretary of
tate, and attorney general, in so far as apportioning the state into sena-
ial distriots was concerned, "were a Miniature Legislature, and conse-
ntly it ocould no more be oompéllad by mandamus to redistrict the state
the Legislature proper coul? be "
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according to population in only one house of the legislature.
It has been suggequd that districting and reapportioning be sepa=-
rated, and the legislature should have the power to redistrict as 1t’now does,

with the bagis of representation being determined in the constitution.so

The
apportionment of representatives to these districts could then be vested in
some administrative officer, according to the formula set out iﬁ the consti-
tution. This duty would be purely ministerial and could be subject to ocourt
supervision.

Perhaps the problem of representation and apportionment is only one
facet of the larger question of the proper place of the legislature on the
governmental scene. A ham-strung leglslature with powers narrowly delineated,

attracting legislators of little abllity, may inherit and continue petty
jealousies which a body composed of more statesman~like legislators would
not consider worth ite while to recognirze. Viewed in this perspective, it
may well be as one writer states: "No apportionment scheme matters much un-
less the legislature is stripped of all petty, foolish limitations, is given
an honest chance to be & real lawmaking body, made a coordinate branch of

government in our states."dl

EOWalter, David O. "Reapportionment of State Legislative Districts."
Op. oit., p. 42. |

51Shull, Charles W. "Reapportionment: A Chronic Problem," Op. cit.,
p. 79, .
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 CONSTITUTIONAL PROVISIONS FOR APPORTIONMENT OF STATE LEGISLATURES
As of July 1, 1947

Citation: B_a.a;g_guemriimnt
Art, & Sec. House or Apportioning
State of Const. Senate Assembly Agency
Alebama....... IV, 50; IX, ©Population, except no Population, but each Legislature.
198-203 county more than one county at least one
member, . member.
Arizona....... 1V, 2, 1 (1) Prescribed by constitu- Votes cast for governor Ko provision for Senate, redis-.
tion. et last preceding gen- tricting for House by County
eral election, but not Boards of Supervisors.
less than if computed ‘
on basis of election of -~
“1930.
Arkansas....... VIII, 1-5 Population, Each county at least - .. Board of Apportionment (Gover-
one member; remaining nor, Secretary of State, and
- members distributed Attorney General). Subject to
among more populous revision by State Supreme
counties according to Court.
population.
California.... IV, 6 Population, exclusive Population, exclusive Legislature,or, if it fails, a
of persons ineligible of persons ineligible Reapportionment Commission
to naturalization. to naturalization. (Lieutenant Governor, Attorney
No county, or city and General, Secretary of State,
county, to have more and Superintendent of Public
than one member; no Instruction). In either cass,
more than three coun- subject to a referendum.
ties in any district. /
Colorado...... V, 45-49 Population. Population. Legislature.
Connecticut... III, 3, 4; Population, but each Prescribed by constitu~ General Assembly for Senate, no
Amdts, II, county at least one tion: two members provision for House.
Xv, XVIII, member. from each town having .
XXX1 over 5,000 population; ’

others, same number as
in 1874.




CONSTITUTIONAL PROVISIONS FOR APPORTIONMENT OF STATE LEGISLATURES--Continued
As of July 1, 1947

Citation: Bagis of Apportionment
Art. & Sec. House or Apportioning
State of Const. Senate Assembly Agency
Delaware,..... 1I, 2 Districts specifically es- Districts specifically es- No provision.
tablished by constitution. tablished by constitution.
Florida....... ViIi, 3, 4 Population, but no county Population, i. e., 3 to Legislature.
more than one member. each of 5 largest coun-
ties, 2 to each of next
18, 1 each to others.
Georgia....... III, 2; (Par. Population. Population, i, e., 3 to Legislature "may" change
ii), 3 (Par. each of 8 largest coun- Senatorial districis.
ii) ties, 2 to each of next Shall change House appor-

-

Ida.ho.-........ III’ 2, l‘., 5;

I1linois......
Indiana.......

Iowa....cc....

XIX, 1, 2

III, 34, 35

One member from each
county.

Population.

Male inhabitants over 21
years of age.

Population, but no county
more than one member,

Population.

Population.

30, 1 each to others.

Total House not to exceed
3 times Senate., Each
county entitled to at
least one representative,
apportioned as provided
by law.

Population.

Male inhabitants over 21
years of age.

One to each county, and
one additional to each of
the nine most populous
counties.

Population, but each coun-
ty at least one.

Population, but no more
than two counties to be
joined in a district.

tionment at first session
after each U. S. census.

Legislature.

Legislature.

Legislature.

Legislature.

Legislature.

Legislature.




As of July 1, 1947

' CONSTTTUTIOWAL PROVISIONS FOR APPORTIONMENT OF STATE IEGISLATURES-—-Continued

Citation: Bagis of Apportionment
Art. & Sec. House or Apportioning
State of Const. Senate Assembly Agency
Louigiana..... IIT, 2,5,6  Population. Population, but each par- Leglslature. :
. ish and each ward of New .
Orleans at least one
member,
Maine......... IV, Pt. 1,2, Population, exclusive of Population, exclusive of Legislature.
_— 3; IV, Pt. . .aliens and Indians not aliens and Indians not
1, 1, 2 taxed., No county less taxed. No town more than
than one nor more than geven members, unless a d
five. consolidated town.
Maryland......- III, 2, 5 One from each county and Population, but minimm of Governor for House; no
o from each of six districts two and maximum of six provision for Senate.
. congtituting Baltimore per county. Each of Bal-
A city. timore districts as many .
@ membera as largest county. A
Massachusetta. Pt. II, Ch.I, Legal voters. Legal voters. Legislature.
) . SGC, II, ' .
Art I, See.
I, Art.l;

v Amdt, LIXI 4
Michigan...... V, 2-4 Populatien. Population.® Legislature.
Minnesotae..... IV, 2, 23, Population, exclusive of Populetion, exclusive of Legislature "shall have

24, Schisd.  nontaxable Indlans. nontaxable Indians, power. "
10, 12
Mississippi... ZXIII, 254-256 Prescribed by constitution Preseribed by constitution, Legislature "mey."

each county at least one,
Counties grouped into
three divisions, each
division to have at leasat
44, members.
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CONSTITUTIONAL PROVISIONS FOR APPORTIONMENT OF STATE LEGISLATURES--Continued
As of July 1, 1947

Citation: Basis of Apportionment
Art., & Sec. House or Apportioning
State of Const. , Senate Agsembly Agency
Missouri...... III, 2-11 Population, Population, but each coun~ House, by county courts.

Montana.....

Nebraska....

.

Nevadacocoooo.

vV, 4; VI, 2~
6
II1, 5

Ié 13; XVII,

New Hampshire.  Pt.II, 9, 11,

New Jersey....

New Mexico....
RBW Iﬁrk. se s III’ 3“'5

-~

26
Iv, ii, 1;
Iv, iii, 1

v, (42)

North Carolina II, 4-6

North Daketa..

) ohioﬂ..lﬂcl

»

II, 29, 35;
XVIII, 214

XIy 1-11

One member from each coun-
ty.

Population, excluding
aliens,

Population.
Direct taxes paid,

One member from each
county.

Population,

Population, excluding
aliens. No county more
than 1/3 membership, nor
more than % membership to
two adjoining counties.

Population, excluding
aliens and Indians not
taxed.

Population

Population.

ty at least one member.
Populaticn,
Population, excluding
aliens.
Population.

Population.P

-.Population, but at least

cne member from each
county.

Population.

Population,; excluding
aliens. Each county (ex-
cept Hamilton) at leagst
one member.C

Population, excluding
aliens and Indians not
taxed, but each county at
least one member,

Population,

Population, but each coun-
ty at least one member.

Senate, by commisslon

appointed by governor.
Legiglature,
Legislature "may,"
Legislature.
Legislaturs.

Legislature, -

Legislature.

Legislature. Subject to
review by courts.

Legislature.

Legislature.

Governor, Auditor, and
Secretary of State, or
any two of them.




CONSTITUTIONAL PROVISIONS FOR APPORTIONMENT OF STATE LEGISLATURES--Continued
As of July 1, 1947

Citation: Basis of Apportionment
Art. & Sec. . House or Apportioning
State of Const. Sendte Assembly Agency
Oklahoma...... V, 9-16 (b) Population. Population, but no county Legislature.
to have more than seven
members.,
Oregon........ IV, 6, 7 White population. White population. Legislature,
Pennsylvania., II, 16-18 Population, but no city or Population, but each coun- Legislature.
county to have more than ty at lsast one member.
1/6 of membership.
Rhode Island,. XIII; Amdt. Qualified voters, but mini- Population, but at least Legislature "may." ~
XixX mum of 1 and maximum of 6 one member from each town
- per city or town. or city, and no town or
city more than 4 of total,
- i.e., 25.
South Carolina. III; 1-8 One member from each coun- Population, but at least Legislature. i

South Dakota..

Tennessee..... II, 4=6

III, 5; XIX,
2

111, 25-26a,
28

ty.

Population, excluding
soldiers and officers of
U. S. Army and Navy.

Qualified voters.

Qualified electors, but no
county more than one
member.

one member from each coun-

ty.

Population,; excluding sol-
diers and officers of
U. S. Army and Navy.

Qualified voters,

Population, but no county
more than 7 representa-
tives unless population
greater than 700,000,
then 1 additional repre-
sentative for each
100,000.

Legislature, or failiag
that, Govermor, Superin-
tendent of Public Instruc-
tion, Presiding Judge of
Supreme Court, Attorney
General, and Secretary
of State.

Legislature.
Legislature.




CONSTITUTIONAL PROVISIOIS FOR APPORTIONMENT OF STATE LEGISLATURES--Con¢luded
As of July 1, 1947

Citation: Bagis of Apportionment
Art. & Sec. ! House or Apportioning
State of Const. Senate Agsembly Agency
Utah.......... IX, 2, 4 Population. Population, but each coun- Legislature.

Vermont....... II, 13, 18, Population, but each coun-
37 ty at least one member.

Virginia...... IV, 43 Population.

Washington.... 1II, 3, 6; Population, exeluding In-
XX11, 1, 2 dians not taxed and sol-

diers, sailors and offi-
cers of U, S. Army and
L Navy in active service.

West Virginia. VI, 4-10, 50 Population, but no two
~ members from any county,
unless one county consti-
tutes a district.

Population, excluding In-
dians not taxed and sol-
diers and officers of
U. S. Army and Navy.

Population, but each coun-
ty at least one member.

Wisconsin..... IV, 3.5

A, 2-4

Wyoming.......

ty at least one member.

One member from each
inhabited town.

Population,

Population, excluding In-
dians not taxed and sol-
diers, sailors and offi-
cers of U. S, Army and
Navy in active service.

Population, but each coun=-
ty at least one member.

Population, excluding In-
dians not taxed and sol-
diers and officers of
U. S. Army and Navy.

Population, but each coun-
ty at least one member.

General Assembly.

General Assembly.

Legislature, or by ini-
tiative.

Legislature.

Legislature.

Legislature.

a Any county with a moiety of ratio of population is
entitled to separate representation.

b Amendment adopted in November, 1942, reducea the mem-
bership of the House of Representatives to not more
than 400, and not less than 375, and requires for each
representative additional to the first, twice the
number of inhabitants required for the first, with the

Adapted from The Council of State Governments, The Book of the States, 1948-49,

provigion that a town or ward which is not entitled
to & representative all of the time may send one a
proportionate part of the time, and at least once in

every 10 years.
1943, ch. 36.

¢ Laws, 1943, ch. 359;
(new apportionment).

Rev. Laws, 1942, ch. 40; Sess. Laws,

Laws, 1944, chs. 559, 725, 733

pp. 120123,



APPENDIX II

. CONSTITUTIONAL PROVISIONS FOR
 FREQUENCY OF APPORTIONMENT OF STATE LEGISLATURES

Every five years. (Kan, X, 2.)

Every six years. ({(Ind. IV, 4.)

Every ten years. (Fla. VII 2; N1, IV, 6; Ky. 33; Mioh, .V, 4; Ohio X1, 1;
Tenn. II, 4; Va. IV, 43.)

Decennially or when new county established; spportionment not to take effect
until genersl election next succeeding. (8. C. III, 3,5.)

To be made after every United States census. (Ala. IX, 199, 200; Ark. Amend,
No. 23, sec. 43 Ga. III, sec. IIX, II; Mo, IIT, 2, 7; N. J. III; Pa. 1I,
18; Tex. III, 28; W. Va. VI, 4; Wis. IV, 3.)

To be made after every United States census if necessary, but no of'tensr than
once in ten years., (Neb, III, 5.)

To be made at first regular session after each United States census. (Cal,
IV, 6; La. III, 2; Miss, XII, 256; N. M. IV, 41; N. C. II, 4, 5.)

To be made at first regular sesaion after each enumeration made by the United
States and after decennial enumeration by the state, but at no other
time, (S. D, III, 5.) ,

May be made ai session next after completion of United States census. (Conn,
Amend, XXXI, 2.)

To be made at firat session after sach decennlial enumeration of inhabitants
made by state, (Masa. Amend. LXXI, LXXII.)

To be made at the first session after each decennial United States census or
in such manner as the Legislature may direct. (Okla. V, 9a, 10 b, ¢.)

To be made after each enumeration of inhabitantas made by state within every
period of at most 10 years. (Me. IV, Pt. I, 2.)

To be made at session next following emumeration of inhabitants by United
States or by state. (Md. III, 5;-Ore. IV, 6.)

To be made after the lasst general census of the state, taken by autharity of
the United States or of state (lower house); from time to time (Senate).
(N H. Pt II, 9’ 2&' )

To bs mede after each United States census or after census taken by state for
purpose of such apportionment (Senate). (Vt. II, 18.)

To be made at first regular session after each Unjited States census; if de-
cennial census of United States omitted, delayed or incomplete, after '
a state census. If apportionment not made within time preacribed it
may be made at a subsequent session occurring not later than the sixth
yoar of such decade. (N. Y. III, 4, 5.)

To be made by Legislature after any new census taksn by United States or by
state (lower house); may apportion after any preaidential election
(Senate). (R. I. XIII, 1,.XIX, 1,)

To be made at first regular session held after taking of decennial censua by
State and after United States census. (Colo. V, 45; Iowa III, 34, 36;
Minn, IY, 23; Mont. VI, 2;. Utah IX, 2; Uash. II, 3; Wyo. III, Apporticn-
ment 2,

To be made after sach deesnnial anumeration to be made by Legislature and also
after each Federal census; and at any regular session, Legislature may
redistrict atate and apportion senators and representatives. (N. D, II,
35 .
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To be made of any county not less than six months prior to regular election
for representatives when votes therein cast for governor at the last
preceding general election entitle county to a greater number of
representatives, (Ariz. IV, Pt. 2, 1.) ST

No provision; enumeration of number of districts apd legislators. (Del. II,

As may be provided by law. (Ida. III, 4; Nev. VII, 6,)

Adapted from New York (State), Constitutional Convention Committee, Problems

Relating to Legislative Organization and Powers, Albany, 1938, (Vol.
VII), pp. 227-229, and revised from state constitutions.
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