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CONSTITUTIONAL PROVISIONS 
FOR 

LEGISLA.TIVE APPORTIONMENT AND REAPPORTIONMENT 
'\ 

The apportiomoont of members of' state legislative bodies in a modern 

oomplex,oivilization presents a perplexing problem. According to one 

authority, 1 factors in the problem of apportionment which have provoked 

legal disputes include the basis of representation, the process of apportion• 

ment, the character of districts, the apportioning agent, the frequency of 

distributions, the relationships and correlations between representation in 

the lower and upper chambers, and the relation of the individual citizen to 

the apportionment process. Overshadowing all these factors is the cleavage 

between urban and rural areas • 

. Every one of the forty-eight state constitutions deals with the problem 

of apportionment in some fashion, stating more or less clearly the basis or 

representation and specifying or at least indicating the procedure for re• 

apportionment. Occasionally the constitutions make the actual apportionment-­

more frequently, only of the senate. To a large extent the constitutions do 

not attempt to state the exact number of members for both houses of the 

legislature, and determination of the size of both houses, or at least of one 

house, is left to the legislature subject to constitutional restrictions. 

Some state constitutions prescribe the maximum number of Jiembers of 

each house, delegating to the legislature the determination of the exact 

number within the maximum limit. Included among these states a.re Alabama., 

Florida, Indiana, Kansas, Louisiana, Nebraska, Oklahoma, Oregon, and Utah. 

1shull, Charles W. "Legislative Apportionment and the Law." Temple 
University~ Quarterly, 1944. (Vol. 18). pp. 392-393. 



In four states, Mississippi, North Dakota, South Dakota, and Virginia, the 

constitutions prescribe a maximum and a minimum number of members of each. ., 
' house, leaving to the legislature the power to fix the membership within these 

limits. In an equal number of states -- Iowa, Georgia, Maine, and Michigan -­

a maximum or a minimum number, or both,is prescribed for one house by the 

constitution, and the precise number of members is fixed for the other. 

The constitutions of California, Delav,,are, Illinois, Kentucky, Massa­

chusetts, New Mexico, New York, a.nd North Carolina fix specifically or by 

implication the exact number of senators and representatives which shall com­

pose the two houses. In Texas the size of the senate is stated in the con­

stitution, leaving to the legislature the power to determine the number in 

the lower chamber. In Arizona and West Virginia the number contained in the 

constitution may be changed by legislative action. The constitutions of 

Alabama, Idaho, Iowa, Nevada, Tennessee, Utah, Washington, Wisconsin and 

Wyoming merely prescribe that a certain proportion shall exist between the 

sizes of the two legislative houses. 

A mare analysis of constitutional provisions for legislative apportion­

ment in the various statea will not necessarily give one a true picture of the 

status of legislative apportionment today. In most states, the legislature 

is the agency responsible for reapportionment, but in numerous instances the 

legislatures have failed to perform their constitutional duty, with the re­

sult that there is a considerable lag in legislative apportionment. Although 

the state legislatures a.re under mandatory constitutional duty to reapportion, 

the violation of such a duty does not confer power upon the courts to compel 

its performanoe. 2 State constitutions define the duty but withhold the 

sanction. 

2chafee, Zechariah. "Congressional Apportionment. 11 Harvard ~ Review, 
1942. (Vol. 42). p. 1018. (See note 29, infra,) 
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Basis of Apportionment. 

Th~ basis of legi•fative apportionment varies considerably among ~~e 

' states, depending in large pa.rt upon·the political considerations of the 

local scene, with the result that the personnel of ninety-five legislative 

cham.bers3 (senate and house) must be apportioned in accordance with almost 

ninety-five different patterns. If a generalization is attempted 1 two funda­

mental bases for apportioning legislative districts are used by the states-­

·population and territorial units, but both of these bases are subject to many 

modifications in the various states. 

In fifteen states4 the legislative districts in both chambers of the 

legislatures are constructed upon equal population units without territorial 

modifications. Thia basis ia also used for representation in Nebraska's 

unicameral legislature. In addition to these states, there are eleven states5 

where the senatorial districts are constructed upon equal population units. 

with some other basis of representation used for the lower chamber of the 

legislature. Representation in the lower chamber of the California and 

Montana legislatures is in accordance with equal population units and the 

upper chamber upon another basis. In nineteen states6 neither the upper nor 

lower chamber districts are based on straight population units. but rather •. 

3Two for each of the 48 states except for Nebraska's unicameral legis• 
lature. 

4colorado, Illinois. Indiana, Massachusetts, Michigan, :Minnesota, 
Nevada., New Mexico, North Dakota, Oregon, South Dakotat Tennessee, Virginia, 
Washington, Wisconsin, 

5Arkansas, Georgia, Kansas, Kentucky, Louisiana, Mississippi, Missouri, 
North Carolina, Ohio, Oklahoma, U~ah, 

6Alabama, Arizona, Connecticut, Delaware, Florida, Georgia, Iowa, Maine, 
Maryland, New Hampshire, New Jersey, New York, Pennsylvania, Rhode Island, 
South Carolina, Texas, Vermo1:1t, West Virginia, Wyoming. 



are subject to some type of territorial or other modification. 

Th~ most common t~ ot restriction upon the straight popula~ion ?~sis 

' or apportionment is the requirement that ea.ch county, regardless ot'popul~tion 

size, shall have at least one representative. Twenty states7 incorporate 

such a provision for the apportionment of -representatives in their lower 

chambers. Four states, Connecticut,. Maine, Vermont, and Wyoming, make a 

similar provision for representation in their senates. 

In the apportionment of senatorial districts of ten states, namely, 

Alabama, California, Florida, Ida.ho, Iowa, Maryland, Montana, New Jersey, 

South Carolina, and Texas, each county in the state is limited to not more 

than one senator. There are no states \\here this type or restriction is 

placed upon the representatives in the lower chamber. Thia restriction is 

expressed in the constitutions either by stating that no county shall have 

more than one senator or by giving one and only one senator to each county 

in the state. New York' e constitution provides that no county may have more 

than one-third the membership in the state senate, nor can two adjoining 

counties elect more than one-half of the state senators. 

Several of the New England states still use the unit of the town as a 

basis for legislative representation. Thie method is followed for lower cham­

ber representation in Connecticut., Maine, New Hampshire, Rhode Island, and 

Vermont. Rhode Island also uses this basis for selection of state senators. 

In Vermont. the constitution grants to each inhabited town one representative 

regardless of size. The other states vary the number of representatives 

with the size of the town. 

7Alabama, Arizona, Arkansas, Florida, Georgia, Idaho, Iowa, Kansas, 
Louisiana, Mi:ssissippi, Yissouri, New Jersey, New York, North Carolina, Ohio, 
Pennsylvania, South Carolina,, Utah, West Virginia, Wyoming. 
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New Hampshire follows the rathe.r unusual provision o!' apportioning 

its state senators from districts based upon the amount of direct taxes paid.
"\ 

-In some states. legi&lative ~pportionment is based upon the distri

bution of certain classes of persons, these persons being excluded in deter­

mining population districts. Five states, Maine, Minnesota, North Carolina., 

Washington, and Wisconsin, exclude Indiana that are not taxed. Maine. 

Nebraska, New York, and North Carolina exclude all aliens, while California 

excludes only those aliens who are ineligible for naturalization. Military 

personnel on active duty are not counted in South Dakota, Washington, and 

Wisconsin. Further restrictive provisions are found in Massachusetts, Rhode 

Island (senate only), Tennessee, and Texas (senate only) where only the 

registered voters are oowited. Indiana includes only male inhabitants over 

twenty-one years of age in its population count, while in Oregon the con­

stitution directs the count to be restricted to the white population. 

Arizona uses as a base the votes cast for governor at the last preceding 

general election. 

In order to insure population as the basis of representation, most 

of the state constitutions contain provisions intended to prevent gerry­

mandering, the process of laying out legislative districts in such a way 

as to consolidate the opposition vote in as few legislative districts as 

possible, thus assuring a majority vote to one political party in most of 

the districts. These provisions usually require that the districts must 

be composed of 11 compact and contiguous territory11 ; 8 population must be 

8Thirty-four of the constitutions require contiguity. Four specify 
that districts must be "convenient." Seventeen stipulate compactness, 
usually subject to the qualifying phrases, "as may be11 , 11 as possible", or 
"as practicable". 
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equal;9 and counties, towns, warrui, or. other areas of government must not 

be divided.lo 

The use of a territorial unit, the county, as the basis for repre~ 

sentation is perhaps the outstanding feature of the various state constitu­

tions, the common provision being that no county may be divided, with some­

states allowing division where there are two or more districts within the 

county. The county constitutes the traditional basis for representation in 

our legislative bodies. For administrative convenience and simplicity it 

is probably desirable to follow county lines as far as possible in the 

formation or districts, and the art of gerrymandering becomes more difficult 

if certain definite rules are laid down. 11 But the trend today is away from 

the county as a unit of government; and except for the comparative conve~ 

nience of adhering to county lines, the principal effect of retaining this 

mandate in our constitutions is to preserve the supremcy of the rural 

areas. 12 

Apportioning Authority 

State constitutional provisions make the legislature responsible for 

reapportionment in forty ...two states. However, in Connecticut, which is in-

9Twenty-two constitutions particularly specify equality of population, 
most qualifying it with such phrases as "as nearly as may be" or "as nearly as 
practicable". In others equality is to be implied from the basis specified for 
apportionment ("according to population"), or from the reference to a federal 
or state census, or from methods stated for finding the electoral ratio. 

10commonly, no county may'be divided (23 states), except when there are 
two or more districts within ~he oounty (10 states). 

11nurfee, Elizabeth. ,.Apportionment of Representation in the Legisla­
ture: A Study of State Constitutions . tt Michigan !!!_ Review. June 1945. 
(Vol. 43). p, 1096. 

12Ibid. 
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eluded &mong these states, the duty applies only to senatorial districts 

since the lower chamber 4fstricts are specifically prescribed in the con-

' stitution. In five other states, Arizona., Arkansas, Maryland, Missouri, 

and Ohio, the constitutions provide for an agency other than the legislature. 

Delaware alone of all the states retains constitutional apportionment in the 

sense that the distribution and boundaries of the districts are established 

by the text of her fundamental law and can be changed only by constitutional 

amendment. Reapportionment in Delaware for both houses of the legislature 

has always been by constitutional revision, the latest being in 1897. 13 As 

the amending process in Delawa.re calls for action by two successive legis­

latures, in a sense legislative control of apportionment is preserved in 

that state. 

In Arizona, the responsibility for reapportionment of the lower 

chamber of the legislature falls upon the county boards of supervisors, 

there being no such provision for reapportioning the senate as senatorial 

districts are specifically set forth in the constitution.14 The constitu­

tion provides that representatives shall be elected, one for each 2,500 

votes. or major fraction thereof, cast in such county for the office of 

governor in the last preceding general election as determined by the of­

ficial canvass. Further, each county is to have at least one representative, 

and no county less representatives than it would have if its representation 

were computed on the basis of the total vote cast for governor in the general 

election of 1930. Any county entitled to a greater number of representatives 

1¾valter, David O. 11 Ronpportionment of' Sto.te Legislative Districts. 11 

Illinois Law Review, 1942. (Vol, 37). p. 21. 

14Arizona. Constitution. 1 Art. IV, Part 2, Sec. 1 (1). 
1, 
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by reason of the votes cast for the office of governor in the last preceding 

general election must b~ redistricted by the board of supervisors in such 
,, 

-

-8-

county not less than six months prior to each regular election for represen

tatives. This provision is extraordinary in that it provides for an in­

crease of representatives from a county but no deorease. 15 In counties en­

titled to but one representative, such representative ia elected from the 

county at large. In the division of the cotmty into as many legislative 

districts as there my be representatives to be elected, the districts must 

contain as nearly as possible "the same voting population" and must be com­

pact in form and contiguous in territory. Before establishing such districts 

the board of supervisors is required to give at least thirty days' notice by 

newspaper publication. 

A board of apportionment, oomisting of the governor, secretary of 

state, and attorney general, is charged with the duty of reapportioning 

representatives and senators in Arkanaae immediately following each federal 

census. In each instance the boa.rd must file its report with the secretary 

of state setting forth: (a) the basis of population adopted for represen­

tatives; (b) the basis for senators; {c) the number of representatives as­

signed to each county; s.nd (d) the counties comprising each senatorial dis­

trict and the number of senators assigned to each. After thirty days from 

such filing date, the apportionment becomes effective unless a proceeding 

151n Board of Su ervisors of Maricopa Countt v. Pratt, 47 Ariz. 536, 
57 P. (2d) 1220 TT936, the court held that theoard is required by con­
stitutional provision to redistrict legislative districts in the county 
on the basis of one representative for each 2,500 votes oast for governor 
only when, by reason of increase in votes cast in county at preceding 
general election, the county is entitled to greater number of representa­
tives than· it has, and is not required to redistrict where there is a 
decrease in votes. 



for revision is instituted in the supreme court of the state within this 

period. 16 

Similarly in Ohio, the governor, secretary of state, and auditor, 9r 

any two of them,. perform the task of determining the ratio of representation 

in both houses of the legislature. Very preoise rules are laid down in the 

constitution to govern them in the performanoe of this duty. 17 ·Provision 

is ma.de for a repreaentation ratio arrived at by dividing the total popula­

tion of the state by 100, for the lower chamber. Every county having one­

half the ratio is entitled to one representative, and every county having 

the stated ratio plus three-fourths is entitled to two representatives, and 

so on. In the senate the ratio "forever hereafter" is to be ascertained by 

dividing the whole population of the state by thirty-five. 

In Maryland it is the duty of the governor to arrange representation 

in the lower chamber of that state's legislature in aooorde.noe with a 

schedule of representation specified in the constitution, beginning with two 

members for each county of 18,000 or less. There is no provision for reap­

portioning the senate as the constitution specifies that there shall be one, 

and only one, senator from each county and from each of the six districts 

constituting the City of Baltimore.18 

In the new constitution of Missouri, adopted in 1945, all responsi­

bility for reapportioillll3nt is taken away from the legislature. Provision is 

-.de for a bipartisan commission appointed by the governor to establish sena­

torial districts, and reapportionment of representatives among the counties 

16Arkansas Constitution. • AmeQ.dment 23. 

17ohio Constitution. Art_. XI, Seo. 1-11. 

18Maryland Constitution. r Art. IIIJ Sec. 2-5. 



is left to the county courts upon certification by the secretary of state. 19 

Within ninety days ' after each federal census. the governor of Missouri
• 

is required to appoint the redistricting ' commission, consisting of ten mem-

bers chosen in equal numbers from lists of ten names submitted by the state 

committees of the two political parties casting the highest vote for governor 

at the last preceding election. If either state oonunittee fails to submit a 

11st. the governor appoints five members of his own choice from the party of 

suoh committee. 

The various parts of the state a.re represented on the basis of popu­

lation in the. senate of the Missouri legislature. In the lower chamber, the 

county is afforded recognition as the primary unit of representationJ a.nd 

population is given less weight than in the senate. The process of apportion­

ment is accomplished according to precise rules set forth in the oonatitu­

tion.20 

As provided in the oonstitutiona of New York and Oklahoma.~ reappor­

tionment action of the legislature is subject to review by the supreme court 

19Miseouri Constitution. Art. III. Seo. 2 1 3. 7-10. 

2°'rhe quota for senatorial apportionment is determined by dividing the 
total population by thirty-four. The population of no district may vary from 
the quotient by more than twenty-five per cent. No oounty rray be divided in 
the ma.ld.ng up of districts composed of more than one county. Hence, eaoh 
senatorial district consists of one county, a portion of one county. or a 
group of counties. For adoption, a redistricting plan must be approved by 
seven of the ten commission membere. Failure to adopt a plan within six 
months after the appointment of the commission results in ita discharge. In 
such case the senators to be elected at the next election are elected from 
the state at large, after which-a new oommissiori is appointed. 

Representatives are to be apportioned among the counties on the basis 
of a ratio of representation arrived at by dividing the total population of 
the state by 200. Through the app9rtionment process, each county is allowed 
one representative and additional representatives aooording to the ratio of 
representation. Representation. however, is not wholly proportionate to 
population because the constitution prescribes the number of representatives 
ll'hich varioua multiples 

. 
of the , representation ratio shall permit. The follow-



of those states at the suit of any citizen. In Arkanaaa. original jurisdic­

tion is vested in the sup.em court ~o be exercised upon the applieation·or 

any citizen to compel by mandamus the board of apportionment to perform itR 

duties or to revise any arbitrary action of the board. The court may, if it 

so determines, substitute its own apportionment. 

Alternative Apportioning Authority. 
I 

Only three states have constitutional provisions for alternative 

methods of reapportionment, other than the initiative, should the legislature 

fail to aot. Two of these states, California and South Dakota. empower an ex 

officio commission ot administrative officials to r~apportion the legislative 

districts. The California commission is composed of the lieutenant governor, 

attorney general, secretary of state, and superintendent of public instruc• 

tion, while that of South Dakota is comprised of five members, namely, the 

governor, secretary of state, attorney general, presiding judge of the supreme 

court, and superinte~dent of public instruction. Reapportionment action of 

these two commissions h~s the same foroe and effect as though made by the 

legislature. the acts of the California oomm:ission being subject to a refer­

endum. 

Florida has a unique schema to stimulate legislative activity in 

apportionment. Article VII, Section 3, of its constitution provides that in 

2°Footnote (cont'd.) 

ing tabulation shows how this ratio is applied to the population of a county 
to determine the number of representatives to which it is entitled: 

Number of Ratios Number of Representatives
1 6t less 
2½ 2 
4 . 3 
6 4 

Above six ratios, one repres~ntative is allowed for each two and one-half 
additional ratios. 
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the ev~nt the legislature fails to reapportion at the stated time, it is the 

duty of the governor to oa\l the legislature into special session where it is 

11mandatorily required to reapportion11 and may not expire until reapportion­

ment is effected. and nshall consider no business other than such reapportion-

ment." 

There remains the possibility of employing the initiative for re­

apportionment. This procedure has been used in three states, California, 

Colorado, and Washington, to bring about reapportionment of legislative dis­

tricts when the legislatures in those states failed to act. After the 1920 

census, three succeeding 8essions of the California legislature failed to re­

apportion legislative districts. 21 In 1926 the citizenry initiated two 

measures. both providing for reapportionment by an ex officio commission of 

state administrative officers should the legislature fail to act, but pro­

posing different bases for representation. The so-called "Federal Plan" of 

representation, where the districts of the lower chamber remained based on 

~qual population units but each county. regardless of population, was re­

stricted to not more than one senator, won substantial victory. As a result, 

the senatorial districts in California were allocated.on the basis of not 

more than one district per county and not more than three counties per dis­

trict, while the districts for lower chamber representation remained based on 

equal population units. 

In Colorado the latest reapportionment by the legislature had been 

made in 1913. 22 Colorado's constitution specifies that (1) the legislature 

21commonwealth Club of California. 11 The Legislature of California: Its 
Membership, Procedure, and Work.u ·c. c. Young. San Francisco, January 1943. 
P• 54. 

22Ibid., P• 72. 



shall provide by law for an enumeration.of the inhabitants of the state in 

the year 1~85 and every t~f years thereafter, and that (2) at the first 

session following such enumeration and also following an enumeration made by 

the authority of the United States, the legislature shall revise and adjust 

the apportionment for senators and repres~ntativea on the .basis of such 

enwneration.23 There was no reapportionment £allowing the census of 1920 nor 

did the legislature aot after the 1930 census. In 1932 the people of that 

state adopted a reapportionment plan by vote on an initiated measure. The 

Colorado legislature in 1933 attempted to pass a reapportionment bill which 

repealed the plan adopted by the people; however, the Colorado Supreme Court 

declared that this legislative measure was void and that the initiated one 

took effect.24 

In the state of Washington, the initiative was successfully employed 

to reapportion the state after the legislature had failed to act since 1901. 

Although the Washington constitution had been amended in 1912 to provide for 

popular initiative. no attempt had been made to secure reapportionment by 

this means prior to 1930.25 The procedure was challenged in the ~ourts on 

the ground that the power and authority to apportion and district was vested 

in the legislature as provided in the constitution, and it did not involve an 

act or law making included within the power given to the people by the initi­

ative amendment. Washington's Supreme Court, however, noted the continued 

failure of the legislature to observe the constitutional mandate and held 

23colorado Constitution. 'Art. V, Sec. 45. 
' .

24Armatrong v. Mitten, 95 Colo'. 425, 36 Pac. (2d) 757 (1934). 

26webster, Donald H. "Voters Take the L~w in Hand." National Municipal 
Review. May 1946. p. 242. 



that the method of districting and apportionment was accomplished by statute 

and was a fit subject fo~,a law which could be enacted by initiative.26 

Frequency of Apportionment. 

State constitutional provisions concerning the frequency of apportion• 

ment vary with the different states. but the most common provi~ion1 being 

found in forty-two states, requires an apportionment after every federal 

census or every ten years. Some states still provide for a state census for 

this purpose, if for any reason the federal census is not taken, or if when 

taken, the same is not full and satisfactory. Indiana provides for reappor­

tionment every six years, Kansas every five years, and Arizona six months 

before any general election when the votes cast for the office of governor in 

the preceding general election entitle a county to more representation. The 

constitutions of Idaho and Nevada state that apportionment action shall be 

"as provided by law"; however, no time period is established for this adjust• 

ment of legislative districts. 

It cannot be assumed that the mere stipulation in state constitutions 

for reapportionment at prescribed intervals insures action. Within the period 

1931-40 only twenty-three states had legislative apportionment. twenty-one of 

which had complete reapportionment of both chambers of the legislature.27 

Illinois has had no reapportionment in 40 years~ and Minnesota's reapportion­

ment is thirty years overdue. In Tennessee the reapportionment dates from 

1905, and in Connecticut, Indiana, Louisiana, Michigan (senate only), 

26state ex rel. Miller v. Hi~kle, 156 Wash. 289, 286 Pac. 839 (1930). 

27shull, Charles W. "Re-apportionment, A Chronic Problem. 11 National 
·Municipal Review. _February ~941. p. 77. 
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Pennsylvania, and Texas, reapportionment dates from the 1920's. 28 

Under most of the state oonstitutions the apportioning agency is the 

legislature itself. But unless the o'onstitutions rnake spaoifio provi'!Sion for 

compelling the legislature to act. there is no way of forcing it to do so. 

It is immune from mandamus under the doctrine of separation of powers e.nd the 

courts refuse to aooompli•h indirectly vm.at they cannot do direotly. 29 

28Illinois Legislative Council. Research Department. ttaeapportionment 
in.Illinois.fl February 1945. (Publication No. 66). p. 13. 

29In Ferfus v. Ma.rks 1 321 Ill. 610, 152 N. E. 557 (1926), the oourt said: 
" ..•the judio al department of the state cannot compel by mandamus the legis­
lative department to perform any duty imposed on it by law.••. " As stated by 
the court1 "The duty to reapportion the state is a specific legislative duty 
imposed by the Constitution sohly upon the legislative depart,ment of the 
state. and it alone is responsible to the people for a failure to perfqm 
that duty." The same tribunal. in Fergus v. Kin1et, 333 Ill. 437, l-64 N, E. 
665 (1928). also held that it had no power to en on the payment of the sala~ 
ries of members of the General Assembly on the plea that th!\t body wa,~ il­
legally constituted. The duty to reapportion, the court held, is wsted 
solely in the General Assembly, "•.•apart from a constitutional amendment, 
the people ha.ve no remedy save to elect a General Assembly -which will perform 
that duty." Quo warranto proceedings questioning the right of members of the 
Illipois General Assembly to hold offioe because of their failure to reappor­
tiqn wre likewise dismiased in Fergus v. Blackwell, 342 Ill. 223, 173 N. E. 
750 (1930), lµ another instance, in People v. Clardy, 334 Ill. 160, 165 N. 
E. 638 (1929), the validity of a speoifio act passedby the Illinois legislap 
ture was challenged beoause of the failure to reallocate members, but again 
the state supreme court held that it had no right to declare that the General 
Assembly which enacted .the measure in question was not de jte a legislature. 
Another citizen of Illinois brought suit in the federaloour , claiming ex­
emption from income tax on the ground that the United States had failed to 
~avry out its guarantee of a republican form of government in not compelling 
reapportionment in the state legislature. This suit was dismisse4 in K52gh 
v. Neety• 50 F. (2d) 685 (C.C.A. 7th, 1931) 1 cert. den, 284 U. S, ~83, 
Sup. C • 39 (1931). 

In State ex rel. Martin v. Zimmerman, 249 Wis. 101, 23 N. W. (2d} 610 
(1946), an injunctTonwas sought to prevent any elections to the state legis­
lature on the ground that the 1931 reapportionment act became invalid at the 
end of the 1941 session of the legislature, and there was therefore no aot in 
existence under which suoh eleptions could be held. The court dismissed the 
case for want of jurisdiction because the constitution speaks directly to the 
legislature with respect to reapportioI'UIIEtnt, and because to aot favorably on 
the petitton would be to prevent the only possible ~olqtion of the difficulty. 
a legislative, reapportionment, The court also po1nt~d out that it could not 
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Inequ~lities in Apportionment. 

In.many instanoes"~here are glaring inequalities of representation in 

' the state legislatures. They may a.rise from the failure of the legislature 

to reapportion, or may spring from other causes beyond the legislature's con­

trol, as requirements enshrined in the state constitutions. 

By far the greatest problem has been the urban-rural conflict over 

representation. A survey ma.de in 193830 and based upon the 1930 federal 

census indicated that while there was a majority of urban population in 

twenty-one states, in only eleven of the states could that majority control 

the legislature. In the other ten, the rural dominance was due primarily to 

constitutional restrictions rather than to obsolete apportionments, although 

the general over-representation of rural areas was due in large part to obso­

lete apportionments. It was concluded that the ninety-six metropolitan dis­

tricts, as defined by the Census Bureau, had 11 on an average only three-fourths 

of their proper representation in each house of the legislature.u 

The percentage of the state's population is selected metropolitan 

districts as compared with representation of these districts in the upper and 

lower chambers of the state legislatures is contained in the following table: 

29 •Footnore (cont'd.) 

enforce such a decision, and that likelihood of its being obeyed was very 
slight. 

Further, in Colegrove v. Green, 328 U. s. 549, 66 Sup. Ct. 1198 (1946), 
a complaint under the Federal Declaratory Judgment Act for a decree, declaring 
Illinois statutes apportioning the State of Illinois into congressional 
districts invalid in that such districts lacked ·compactness of territory and 
approximate equality of population·, wa.s dismissed for wa.nt of equity in that 
the issue was of a peculiarly political nature and therefore was not a fit 
subSect of' judicial determination., 

30we.lter, David O. "Reapportionment and Urban Representation." Annals 
of the Amerioan.Acade{?.' of Political and Social Science. January 1938. 
Tiior.--195). PP• 11-2 . - , 
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Representation of Metropolitan Districts in State Legislatures31 

,, Per Cent of Per Cent of Representation 
Metro"politan State's Population In Senate In House 
District of: (1940) (1943) (1943) 

Atlanta 14.2 3.9 2.9 
Baltimore 57,5 27.6 38.3 
Birmingham 14.4 2,9 6.6 
Chicago 53.5 41.2 41.2 
Denver 34.2 28.6 27,7 

Detroit 43.7 25.0 20.0 
Los Angeles 42.1 5.0 42.5 
New York, New York 63.5 65.4 52.0* 

New Jersey 76.7 38.l 70.0 
Philadelphia 28.7 20.0 24.0 

Portland, Oregon 35.4 26.7 28.3 
Providence 94.5 61.4 84.0 
St. Louis 29.1 20.6 14.7 
San Francisco 20.7 15.0 22.5 
Seattle 26.l 26.1 24.2 
Wilmington 70.5 29.4 28.6 

*As or 1944 

'. 

Revised from David o. Walter, "Representation of Metropolitan 
Districts," 27 National Municipal Review (March, 1938). A metro­
politan district is defined by the Census Bureau as follows: A 
central city or cities, plus all adjacent and contiguous civil divi­
sions of not less than 150 inhabitants per square mile, and also, as 
a rule, those civil divisions of less density that are directly conti­
guous to the central cities, or are entirely or nearly surrounded by 
minor civil divisions that have the required density. 

Another study was ma.de of urban representation in state legislatures 

in 1945, 32 consisting of a comparison of the actual number of representatives 

residing in sixty--seven "large" cities in forty-four states with the number 

311llinois Legislative C~uncil. Research Department. Op.~•, p. 27. 
~ 

32Ma.cNeil, Douglas H. "Urban Representation in State Legislatures." 
State Government.. April 1945. pp. 59-61. 
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of r~presentatives which would be accorded to each of these cities under an 

apportioru:i19nt system bas~ upon population, assuming the size of the legis­

lature remained constant. Of the sixty-seven cities included in this parti­

cular study, forty-five received substantially less representation than an 

apportionment system based on population would furnish. Seventeen cities 

received representation proportionate to population. Five oitiea received 

more representation than their population would indicate as their quota. 

Under-representation of the largest city was indicated in thirty-one of the 

forty-four states studied, while only three states accorded greater represen­

tation to their chief oity than an apportionroont based upon population would 

provide. The extent of under-representation for the cities as a group we.a 

approxima.tely twenty-nine per oent, i.e., the total number of legislators 

elected from these cities was less than three-fourths of the representation 

they would receive if population were the criterion used in apportionment. 33 

In a study of state legislatures just completed by the United States 

Conference of Mayors, 34 it was revealed that the fifty-nine per oent of the 

American population living in cities--84,000,000 persons--has b~t twenty-five 

per cent of the representation in the legislative bodies of the forty-eight 

states. And that fifty-nine per cent,it we.a pointed out, pays nine-tenths of 

all taxes--federal, state, and local. Some of the more flagrant examples of 

unequal representation cited in this study inoluded Cleveland 'Which possesses 

sixteen per cent of Ohio's population but has only seven per cent of the 

33Ibid., P• 60. 

3½he United States Munioihl News. The United States Conference of 
Mayora.--Washington, D. c., Apr115:-T948. (Vol. 15, No. 8). p. 32. See 
graphic depiction of this study in "Government of the people, by the people, 
for the people? 11 (n.d.) by The United States Conference of Mayors. 
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repres~ntation in the lov.ier chamber of that state's legi1lature, and New 

Jersey in which eight urba~ counties with four-fifths of the state's popul~'!" 

tion are represented by eight senators, )mile thirteen rural counties have , 

thirteen votes in the senate but only the remaining one-fifth of the popula­

tion. 

The under-representation of cities in state legislatures is accom­

plished in various ways. In some states the unit of representation in one 

house of the legislature is maintained with equal distribution of representa­

tion to each unit regardless of size. The result of such a constitutional 

provision may be illustrated by the upper chamber of the New Jersey legisla­

ture, mentioned above. A similar situation may be found in Connecticut. 

In other states where population is partially used as a basis of 

apportionment, county or unit representation is also recognized. Such provi­

sions in state constitutions favor the smaller counties, giving them more 

representation than their population, alone, justifies. It results in over• 

representation of the rural areas, which in effect is the same as under­

representation of the urban areas. 

A slightly different method of limiting the representation or urban 

areas is found in California. The forty members of the upper chamber of the 

legislature are apportioned on the basis of population~ but no county. or 

city and county, may have more than one member, and no more than three 

counties can be placed in any district. Regardless of how large its popula~ 

tion may be, a county can never have as much as ttiree per cent of the total 

representation in the senate. As a' result of this limitation, Los Angeles 

County, with a population or 2,VB~,645 or over forty per cent of the state 

population, elects one senator ~s does another senatorial district consisting 



of Mono and Inyo Counties with a total population 9.923. 35 Thue the senator 

from· Los Angeles represents 281 times as many people as tha Mono-Inyo se~tor. 

" The four largeat counties-..Loa Angele's, San Franoisco, Alameda., and San 

Diego--have over sixty :i;er cent of the total state population but only ten 

per cent of the representation in the upper ohamber of the state legil!lla­

ture. 36 

In Florida. no county may have more than one aenator or less than one 

representative. On the basis of the 1940 census, twenty-three per cent of 

the Florida p9pula.tion ohooses twenty senators or fifty-three per cent of the 

upper chamber, and the same percentage chooses forty-nine representatives or 

fifty-two per cent of the lower chamber representation. The seven most popu­

lous oounties of this atate include a majority of the inhabitants, yet they 

select only eeven senators out of thirty-eight and nineteen representatives 

out of ninety-five. Using the 1946 state census, nineteen ];Br cent of the 

population elects a majority of the senate and twenty per cent elects a ma­

jority of the house, a decrease of four per cent and three per cent reapec• 

tively from the 1940 figures. 37 

The constitution of Georgia, adopted in 1945, provides that the eight 

counties having the largest population shall elect three representatives 

each; the thirty counties having the next largest population, two eaoh; e.nd 

the remaining counties, one each. Under this provision, Echols County with 

35NcHenry, Dean E. 11Urban vs. Rural in California." National Municipal 
Review. July 1946. p. 352. 

36Ibid., P• 353. 

37Florida, University or.' Bur&au of Economics and Business Research, 
College of Business Administration. Economic Leaflets. 11Apportionment in 
State Legislatures1 Its Practice in Florida. 11 J.E. Dovell. Gainesville, 
February 1948. (Vol. 7, No. 3). 
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a population of 2,964 is entitled to one representative and Fulton County, 

with 392,886, to three repr~sentatives. Were the same proportion to popu-,'

• 

• 
lation maintained, however. Fulton County would have 132 representatives in-, 

stead of three. Also in Georgia today the nine smallest counties have a total 

of only 39,487 people, yet they elect nine representatives,,whereas. Fulton 

County with its 392,886 people has only three representatives. This consti­

tutional provision obviously results in disproportionate representation. 38 

The proportion of the population of Iowa represented by one-halt of 

the legislators stands at thirty-four per cent for the upper chamber and 

thirty-two per oent for the lower chamber of the legislature. In Illinois 

the majority of the population is in Cook County which receives only nineteen 

of the fifty-one senators and fifty-seven of the 153 representatives. The 

population of Cook County in 1900 was 1,838,735; in 1940 it was 4,063,342. 39

Despite this population increase of over 2,000,000, the representation of the 

county remains the same as in 1901, the date of the last reapportionment 

action by the Illinois legislature. 

A moiety clause in the constitution of Michigan aids in the rural 

domination of the lower chamber of that state's legislature. This provides 

that when any county or group of counties composing a legislative district 

has a moiety, or more than half of the ratio of population for one represen­

tative, it shall be given a member. Under this plan if a county or legisla­

tive district has the ratio of representation, it has one representative; 

but if another county or legislative district has half this number, or a 

38 ' Kneier, Charles M. City Government !::, ~ United States. New York, 
rev. ed., 1947. p. 112. 

39Ibid., p. 116. 



moiety, it is also given one representative. As a. result. Wayne County, with 

approximately forty per cent of the population of the state, received only. 
,, 

' 
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twenty-seven out of the 100 represent~tives under a reapportionment made in 

1943 rather than the thirty-eight members to which it would be entitled on 

the basis of its population. 40 The four most populous senatorial districts 

in Michigan elect one-eighth of the mmbers of the upper house while the 

sixteen least populous elect one-half the members of that body•. 

The variation in Minnesota runs from a high of one representative for 

64,250 people to a low of one for 7,254 in the lower chamber and, in the 

senate, a high of one senator for 128,501 to a low of 17,653. Nine urban 

Minnesota counties with a little less than half of the state population 

select about one-third of the members of the legislature. 41 

Missouri's apportionment plan, previously described, has the effect 

of limiting representation of large cities. Under the formula for represen­

tation in the lower chamber of the legislature, St. Louis City with a popu­

lation of 816,048 in 1940 is entitled to eighteen representatives whereas, on 

the other hand, eighteen rural counties with a combined population of only 

157,769 are also entitled to eighteen representatives. Under the 1940 census, 

St, Louis City, St. Louis County, and Jackson County (Kansas City) have forty­

one per oent of the state's population but are entitled to only twenty-three 

per oent of the total number of representatives. 42 

401bid,, P• 113. 

410 ·1 Lo. C J llu~ t F R 1 c·t· 11 Nationalorwei er, uis •• r~ . ,vu.nneso a armers u e l ies. 
Municipal Review. March 1946. p. 116. 

42Brannon, Victor D. "Missouri's Apportionment Key. 11 National Municipal 
Review. April 1946. p. 182. 
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In 1943 inroads upon rural dominance were made in New York which had 

not been redistricted for.~ quarter oentury. 43 New York City was given an.'' . ' 

' 

increase from sixty-two to sixty-seve,; assemblymen and from twenty-two and , 

one-half to twenty-five senators. But because of constitutional restrictions. 

this metropolis has only 44.6 per cent of the total legislative membership 

even though it has 54.5 per cent of the state's total population· and 63.4 of 

the citizen population, the latter being the basis of apportionment in that 

state. 

The Oklahoma. constitution stipulates that no county shall ever elect 

more than seven members of the lower chamber of the legislature, regardless 

of its population. Further, any county having a population equal to one­

half the ratio of representation is given one representative. On a strict 

quota or representation ratio, Oklahoma. County would elect eleven members; 

Tulsa County would eleot nine. The population of the former county is equal 

to the combined population of twenty-one small counties whioh elect twenty­

one representatives. Seven srre.11 counties with a total population of 57 1 169 

designate as many members of the lower chamber as either of the metropolitan 

oenters--Oklahoma City with a population of 244,159, and Tulsa with 193,363. 

As a result, in Oklahoma., nany plea of the municipalities for sufficient 

powers, by which they may effect their orderly development, has little pros­

pect of a particularly friendly reception by a legislature whose membership, 

disproportionately, is responsible to rural election units."44 

43Perkins, John A. "Stat& Legislative Reor~anization.n American Politi­
cal Science Review. June 1946. (Vol. 40. No. 3). p. 511. 

44.rhornton, H. V. "Oklahoma Cities Weakened.• National Municipal 
Review. June 1946, p. 298. 

11 
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In Rhode Island no town or city may have more than six senators, and 

no town or city may have more than one-fourth of the total membership of the 

lower chamber. Providence County has seventy-eight per cent of the total 

population of Rhode Island and sixty-eight per cent of the house members, but 

only forty-eight per cent of the senators. 45 

Constitutional provisions in Texas allow the use of the device re­

ferred to as "floaters11 , placing counties already fully represented into an 

additional district for the purpose of joining counties which are not other­

wise·contiguous, and, also, where counties are not already fully represented 

they may be joined with others for the purpose of an additional represen­

tative. 46 However, a constitutional amendment adopted in 1936 limits to 

seven the number of representatives from any one county unless the popula­

tion exceeds 700,000, in which case one additional representative is allowed 

for each 100,000 population.47 The maximum number of representatives for 

the lower chamber of the Texas legislature is set by the constitution at 

150. If an apportionment were made on the basis of the 1940 census, each 

member of the house would represent 42,765 people. Dallas County has five 

representatives and shares in a "flotorial" member. These six represented 

a 1940 population of 443,923 as compared with ten vktich it would receive on 

a strict quota basis. The eleven metropolitan districts in Texas, as listed 

by the Bureau of the Census. had a total population of 2,041,165 in 1940. 

An apportionment based upon this census would allot, if strictly applied, a 

451llinois Legislative Council. Research Department • .£1:• 2J..!•, p. 28. 

46walter, David O. 11Reapportiorµnent of State Legislative Districts. n 
Op. ~-, p. 25. 

47Ma.cCorkle, Stuart A. "Texas Apportionment Problem. tt National Munici-
pal Review. Deoember, 1945. p. 541. 
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total of forty-seven representatives. At present the distriots in which these 

cities are i~oluded have a ~~tal of only thirty-three represent~tives, in­

cluding "flotorialn maimers. 48 

Where counties or towns are given equality in representation, regard­

less of population, or where a limitation is placed upon the number of repre­

sentatives from one county. the experience of the states indicates the im­

possibility of a mathematical distribution of legislative seats based upon 

population. Moreover; should reapportionment be based solely upon population, 

once the state is divided into districts the inescapable interval between the 

census and ensuing election causes some inequality even at the outset, for 

shifts in population as a result of births, deaths and migrations make the 

system of districts obsolete as soon as it is established. Finally, even 

assuming a static population, a practical obstacle is encountered in any 

attempt to equalize reprel!lentationi It is not feasible to entirely disregard 

the pre-existing political subdivisions of the state and to set up the desired 

number of legislative dietriots purely on a basis of population. 

It ie apparent that shifts in population are not the chief oause of 

inequalities since in most states reapportionment ie directed to be ma.de at 

sufficiently frequent intervals to oompeneate for changes. of population. 

•The chief defect in the existing mechanism for apportionment devolves upon 

compelling action by the apportioning body, generally the legislature. 

Several states have remedied this aituation by vesting authority in 

administrative board or conmrlasion to apportion"either in the first 

in oase the legislat,µ-e fails or refuses to carry out the oon­

mandate. However, Ul'l.l.ess,this body is ma.de amenable to mantle.mus 

48Ibid., P• 642. 
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by specific oonatitutional provision. in no other way oan the duty of reappor­

tionment be eni'orced. Without such a provision the courts may hold that man~ 

" 

• • I 

dannle would not lie, the function performed being legislative in nature; ·and 

there would thus be no more positive remedy than there is against the legie­

lature. 49 To date, Arkansas is the only state to adopt such a provision, 

Amendment 23, Section 5, of the constitution reading, 110riginal jurisdiction 

(to be exercised on application of any citizen and taxpayer) is hereby vested 

in the Supreme Court of the State, (a) to compel by IM.n.damus or otherwise 

the Board to perform its duties •. and (b) to revise any arbitrary action

of or abuse of discretion by the Board in ma.king any such apportionment•• ," 

The independent board or collDllisaion is probably more conducive to 

achieving a reapportionment than Florida's scheme of calling the legislature 

into special session which must sit until reapportionment is effected, einoe 
I 

-

=:·.: 

, 

self-interest is reI110ved or at least rendered less potent. The Missouri 

Constitution of 1946 incorporates a novel sanction ta oompel reapportionment. 

If a oornmiaaion appointed for the purpose after eaoh census does not redis­

~riot the state within a specified time, the state senators are autome.tioally 

elect~d at large at the next election. 

There remains the use of the initiative to· reapportion if the legis

fails to aot. Thia method ha.a been carried out in Colorado and 

Washington as well as California, but it is significant that in Calif~rnia 

\even through the initiative it was possible to bring about representation 

491n State ex rel. Barrett'v. Hitchoook, 241 Mo. 433, 146 S. W. 40 
1911), the SupremeCourt of Misqo~ri held that the governor, secretary of 
• a.ta, and attorney general, in so far as apportioning the !ta.ta into sena­
orial dietriota was concerned, "were a Miniature Legislature, and conse­
~ently it oould no more be compelled by mandamus to redistrict the state 
han the Legislature proper could be."
•.. f 
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aocor~ng to population in only one house of the legislature. 

It has been sugge'\ted that districting and reapportioning be sepa.-. 

rated1 and the legislature should have the power to redistrict as it now does 1 

with the basis of representation being determined in the constitution. 50 The 

apportionment of representatives to these districts could then be vested in 

some administrative officer, aooording to the formula set out iA the consti­

tution. This duty would be purely ministerial and could be subject to court 

supervision. 

Perhaps the problem of representation and apportioruoont is only one 

facet of the larger question of the proper place of the legislature on the 

governmental scene. A ham-strung legislature with powers narrowly delineated, 

attracting legislators of little ability, may inherit and continue petty 

jealousies which a body composed of more statesman-like legislators would 

not consider worth its while to recognize. Viewed in this perapeotive, it 

may well be as one writer states: "No apportionment soheme matters much un­

less the legislature is stripped of all petty, foolish limitations, is given 

an honest ohanoe to be a real lawmaking body, made a ooordinate branoh of 

government in our statea.n6l 

6°walter, David O. 11Reapporti,onment of State Legislative Districts. 11 

~• ~•, p. 42. 

51shull, Charles W, 11Reapportionment; A Chroni•o Problem. n ££· oit., 
p, 79. 
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Citation: Basis of Apportionment 

Art. & Sec. House or Apportioning 
State of Const. Senate Assembly Agencz 

Population, except no Population, but each Legislature. IV, 50; IX, 
198-203 county more than one county at least one 

member .. .amber. 

Arizona ...... . IV, 2, 1 (1) Prescribed by constitu­ Votes cast for governor No provision for Senate, redis­
tion. at last preceding gen­ trioting for House by County 

eral election, but not Boards of Supervisors. 
less than if computed 
on basis of election of 

•19)0. 

Arkansas~ ~ ...• ~ VIII,. l-5 Population. F.ach county at least · _ Board of Apportionment (Gover-
one member; ?"Amsining nor, Secretary of State, and 
members distributed Attorney General).. SUbject to 
among more populous revision by State Supreme 
counties according to Court. 
population. 

California.... IV, 6 Population, exclusive Population, exclusive Legislature,or, if it fails, a 
of persons ineligible of persons ineligible Reapportionment Comnission 
to naturalization. to naturalization. (Lieutenant Governor, Attorney 
No county, c,r city and General, Secretary of State, 
county, to have more and Superintendent of Public 
than one member; no Instruction). In either case, 
more than three coun­ subject to a referendum. 
ties in any district. 

Colorado..... . v, 45-49 Population. Population. Legislature. 

Connecticut.. . m, J, 4; Population, but each Prescribed by constitu­ General Assembly for Senate, no 
Amits. II, county at least one tion: two members provision for Bouse. 

XV, XVIII, member. from each town having 
XXXI arrer 5,000 population; 

others, same number as 
in 1874. 



CONSTITUTIONAL PROVISIONS FOR APPORTIONMENT OF STATE LEGISLATURES--Continued 
As of July 1, 1947 

Citation: Basis of Apportionment 
Art. & Sec. House or Apportioning 

State of C'onst. Senate Assembly Agency 

elaware ..... . 

lorida...... . 

eorgia...... . 

daho ... - ........ 

llinois...... 

Indiana....... 

owa.......... 

ansas ••.. ~ ... 

entucky...... 

II, 2 Districts specifically es­
tablished by constitution. 

VII, 3, 4 Population, but no county 
more than one member. 

IIIt 2; (Par. Population. 
iiJ, 3 (Par. 
ii) 

III, 2, 4, 5; One oom.ber from each 
XIX, 1, 2 county. 

IV, 6, ?, 8 Population. 

IV, 4, 5, 6 Male inhabitants over 21 
years of age. 

III, 34, 35 Population, but no county 
more than one member. 

II, 2; X, 1- Population. 
3 

Art. .33 Population. 

Districts specifically es-
tablisbed by constitution. 

Population, i. e., 3 to 
each of 5 largest coun-
ties, 2 to each of next 
18, 1 each to others. 

Population, i.e., 3 to 
each of 8 largest coun­
ties, 2 to each of next 
30, 1 each to others. 

Total House not to exceed 
3 times Senate. Each 
county entitled to at 
least one representative, 
apportioned as provided 
by law. 

Population. 

~Iale inhabitants over 21 
years of' age. 

One to each county, and 
one additional to each of 
the nine most populous 
counties. 

Population, but eaQh coun-
ty at least one. 

Population, but no more 
than two counties to be 
joined in a district. 

No provision. 

Legislature. 

Legislature "may" change 
Senatorial district,.<J. 
Shall change House appor­
tionment at first session 
after each U.S. census. 

Legislature. 

Legislature. 

Legislature. 

Legislature. 

Legislature. 

Legislature. 

D

F

G

I

I

I

K

K



'"'ridifSl'rrtJTICIW.>PROVISIOOS FOR APPORTicmmNT OF STATE IEGISLATURES-Continued 
As of July l, 1947 

Citation: Basis at Apportionment 
Art. & Sec. House or Apportioning 

State of Const. Senate Assembly Agency 

Louisiana..... III, 2,5,6 Population. Population, btlt each par- Legislature. 
ish and each ward or New 
Orleans at least one 
member. 

Maine.......... IV, Ft. 1,2, Population, exclusive or Population, exclusive of Legislature. 
3; IV, Pt. .aliens and Indians not aliens and Indians not 
II, 1, 2 taxed. No county less taxed.. No town more than 

than one nor more than seven members, unless a 
five. consolidated town. 

Maryland·.·..••.- Ill, 2, 5 One .from ea.ch county and Population, but minimum of Governor £or House; no 
'/ . from ea.ch of six districts two and me:x:1rnum of six provision for Senate. 

ccm.stituting Baltimore per county. Each of Bal-
city. timore districts aa many 

members as largest county. 

Massachuaetta. Pt. II, Ch. I, Legal voters. Legal voters. Legislature. 
Sec,. II, 
Art I, Sec. 
UI,. Art.l; 
Amdt.. 'Lill 

Michigan.. . . • • V, ..2-4 Population. Population.a Legislature. 

Minnesota . .... IV, 2, 23, Population, exclusive of' Population, exclusive of Legislature "shall have 
24, Scbed. nontaxable Indians. nontaxable Indians. . power.-" 
10, 12 

Mississippi ... XIII, 254-256 Prescribed by constitution Prescribed by constitutioD, Legislature "may. n 
each county at least one. 
Counties grouped into 
three divisions, each 
diusion to have at least 
44 members. 



CONSTITUTIONAL PROVISIONS FOR APPORTIONMENT OF STATE LEGISLATURES--Continued 
As or July 1, 1947 

Citation: Basis of Apportionment 
Art. & Sec. House or Apportioning 

State of Const. Senate Assembly 
• Asencl 

Missouri ...... III, 2-11 

Mo-ntana ....... ,.. V, 4; VI, 2-
6 

Nebraska...... III, 5 

Nevada•.•••••• I, 1.3; XVII, 
p-

New Hampshire. • Pt.II, 9, 11, 

New Jersey•...

New· Mexico•••• 

New York•••..• 

North Carolina 

North Dakota.. 

Ohio. . . . . . . . . . 

26. 

IV, ii, 1; 
IV, iii, 1 

IV, (42) 

III, 3...5 

II, 4-6 

II, 29, 35; 
XVIII, 214 

XI~: 1-ll 

Population. 

One member from eacb_coun-
ty. 

Population, e~luding 
aliens. 

Population. 

Direct taxes paid. 

One member from each 
county . 

Population. 

Population, excluding 
aliens. No county more 
than 1/3 membership, nor 
more than ½membership to 
two adjoining counties. 

Population, excluding 
aliens and Indians not 
taxed. 

Population 

Population. 

Population, but each coun-
1:iy at least one member. 

Population. 

Population, excluding
aliens. 

Population. 

Population.b 

•. Population, but at least 
one member from each 
county. 

Population. 

P.opulation, excluding 
aliens. Each county (ex­
cept Hamilton) at le~st 
one member.c 

Population, excluding 
aliens and Indians not 
taxed, but each county at 
least one member. 

Population. 

Population, but each coun• 
ty at least one member. 

House, by county courts. 
Senate, by commission 
appointed by governor. 

Legislature. 

Legislature "may." 

Legislature. 

Legislature. 

Legislature. 

Legislatlll'e. 

Legislature. Subject to 
review by courts. 

Legislature. 

Legislature. 

Governor, Auditor, aIJ.d 
Secretary of S_tate, or 
any two or them. 

I 
\,I,).... a 



CONSTITUTIONAL PROVISIONS FOR APPORTIONMENT OF STATE LEGISLATURES--Continued 
As of July 1, 1947 

Citation: Basis of Apportionment 
Art. &Sec. House or Apportioning 

State of Const. Senate Assembly Agency 

Oklahoma...... V, 9-16 (b) 

Oregon........ IV, 6, 7 
Pennsylvania.. II, 16-18 

Rhode Island.. XIII; Amdt. 
XIX 

South Carolina. III; 1-8 

South Dakota~. III, 5; XIX, 
2 

Tennessee ..... II, 4-6 

Te.xas . ... . . . • .. ~ III, 25-26a, 
28 

Population. 

White population. 

Population, but no city or 
county to have more than 
1/6 of membership. 

Qualified voters, but mini­
mum of 1 and maximum of 6 
per city or town. 

One member from each coun-
ty. 

Population, excluding 
soldiers and officers of 
U. S. Army and l'Javy. 

Qualified voters. 

Qualified electors, but no 
county more than one 
member. 

Population, but no county 
to have more than seven 
members. 

White population. 

Population, but each coun-
ty at 12ast one member. 

Population, but at least 
one member from each town 
or city, and no town or 
city more than¾ of total, 
i.e., 25. 

Population, but at least 
one member from each cou.'11-
ty. 

Population, excluding sol­
diers and officers of 
U. S. Army and Navy. 

Qualified voters. 

Population, but no county 
more than 7 representa­
tives unless population 
greater than 700,000, 
then 1 additional repre­
sentative for each 
100,000. 

Legislature. 

Legislature. 

Legislature. 

Legislature "may. 11 -· 

Legislature. 

Legislature, or failing 
that, Governor, Superin­
tendent of Public Instruc­
tion, Presiding Judge of 
Supreme Court, Attorney 
General, and Secretary 
of State. 

Legislature. 

Legislature. 
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Utah ...... ...... 

Vermont....... 

Virginia...... 

Washington.... 

West Virginia. 

Wisconsin..... 

Wyoming ...... . 

IX, 2, 4 

II, 1.3, 18, 
.37 

IV, 43 

II, 3, 6; 
XXII, 1, 2 

VI, 4-10, 50 

IV, 3..,5 

III, 3; III­
A, 2-4 

Population. 

Population, but each coun­
ty at least one member . 

Population. 

Population, excluding In­
dians not taxed and sol­
diers, sailors and offi­
cers of U.S. Army and 
Navy in active service. 

Population, but no two 
members from any county, 
unless one county consti­
tutes a district. 

Population, excluding In­
dians not taJted and sol­
diers and officers of 
U. S. Army and Navy. 

Population, but each coun­
ty at least one member. 

Population, but each coun-
ty at least one member. 

One member from each 
inhabited town. 

Population. 

Population, excluding In­
dians not taxed and sol­
diers, sailors and offi­
cers of U.S. Army and 
Navy in active service. 

Population, but each coun-
ty at least one member. 

Population, excluding In­
dians not taxed and sol­
diers and officers of 
U. s. Army and Navy. 

Population,but each coun­
ty at least one member. 

Legislature. 

General Assembly. 

General Assembly. 

Legislature, or by ini­
tiative. 

-
Legislature. 

Legislature. 

Legislature. 

a Any county with a moiety of ratio of population is 
entitled to separate representation. 

b Amendment adopted in November, 1942, reducea the mem­
bership of the House of Representatives to not more 
than 400, and not less than 375, and requires for each 
representative additional to the first, twice the 
number of inhabitants required for the first, with the 

provision that a town or ward which is not entitled 
to a representative all of the time may send one a 
proportionate part of the time, and at least once in 
every 10 years. Rev. Laws, 1942, ch. 40; Sess. Laws, 
1943, ch. 36. 

c Laws, 1943, ch. 359; Laws, 1944, cha. 559, 725, ?JJ 
(new apportionment). 

Adapted from The Council of State Governments, The Book of the States, 1948-49. pp. 120-123. 
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APPENDIX II 

CONSTITUTIONAL PROVISIONS FOR 
. FREQUENCY OF APPORTIONMENr OF STATE LEGISLATURES 

Every five yea.rs. (Kan:. X., 2.) 
Every six ye9rs. {Ind. IV, 4.) 
Every ten years. (Fla. VII, 2f m. IV, 6; Ky. 33; Miah..V, 4; Ohio ll, 1; 

Tenn. II, 4; Va. IV, 43. J 
Decennially or when new county established; apportionment not to take effect 

until general election next ~ccoeding. {S. c. III, 3,5.) 
To be made after every United States census. (Ala. IX, 199, 200; Ark. Amend. 

No. 231 sec. 4; Ga.· Ill, sec. III, II; Mo. III, 2, 7; N. J. III; Pa. II, 
18; Tex. III, 28; W. Va. VI, 4; Wis. IV, 3.)

To ):>e made attar f!f'lery United States census if neceasBey', but no oftener than 
once in ten years. (Neb. III, 5.) . 

To be made at first regular iseesion after each United States oanaua. {Cal.. 
IV, 6; La. III, 2; M:l.~s. XII, 256; N. M. IV, 41; N. C. II, 4, 5.)

To be Dade at first regular seiseion after each enumeration made by the United 
States and after decennial enumeration by the estate, but at no other 
time. (S. D. III, 5.)

May be made at ses ■ ion next after completion of United States census. (Conn. 
Amend. WI, 2.) 

To be made at first session attei- each decennial enumeration of inhabitants 
me.de by state. (Mass. Amend. LXXI, LXXII.)

To be made at the first session after each decennial United States census or 
in such manner as the Legislature may direct. (Okla. V, 9a, 10 b, c.) 

To be made after each enumeration of inhabitants made by state vithin every­
period or at most 10 years. (Ma. IV, Pt. I, 2.) 

To be ma.de at session next following emimeration of inhabitants by United 
States or by state. (Md. III, SJ, Ore. IV, 6.) • 

To be made after the last general census of the state, taken by authority or 
the United Statea or of state (lower hou1e) J from time to tine (Senate).
(N.R. Pt. lI, 9, 24.)

To be mde after each United States census or after census takeh by state for 
pUrpose of such apportionment (s,nate). (Vt. II, 18.) 

To be made at first regular session after.each ~ted States census; if de­
cemu.al census of United States o~tted, delayed or incoIDpl.ete, after ,
a state census. If apportionment not made witb!n time prescribed it 
J:Da¥ be made at a subsequent seBsion occurring not later than the sixth 
year of such decade. {N. Y:. llI, 4, 5.) 

To be made by Legislature.after any new census taken by United States or by 
state (lower house); may apportion after any presidential election 
(Senate). (R. I. mr, 1,:-XIX, 1.) 

To 
r 

be made ~t first regular session held after taking of decennial census by­
State and after United States census. (Colo. V, 45; Iowa III, 34, 36; 
Minn. IV, 23; Mont. VI, ~;.Utah IX, 2; Wash. II, 3; Wyo. Irr. Apportion-
ment 2.) ' • 

To be ma.de after each decennial enumeration to be made by Legislature and also 
after each Federal cenauiJ and at any regular session, Legislature may
redistrict state and apportion aenators and representatives. (N. D. n, 
.35.) - ' ! 

 



To be made of any county not less than six months prior to regular election 
for representatives when votes therein cast for governor at the last 
preceding general ele~tion ~ntitle county to a greater number of_ 
representatives. (Ariz. IV, Pt.' 2, 1.) · 

No provision; enumeration of number of districts and legislators. (Del, II, 
2.) 

As may be provided by law. (Ida. III, 4; Nev. VII, 6,) 

Adapted from NeV York (State), Constitutional Convention Committee, Problems 
Relatin~ .tg ~gislative Organiz~taon !!lg fowers, Albany, 1938,(Vol. 
VII), pp. 227-229, and revised from state constitutions. 
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